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SAPURDA. . TANTUARY 15, 1876

—_— ————

‘TavLe or __Orhc'r;i, Precroexcs.—Lately |
the Toronto Globe published the table of

precedence to be observed on occasions of |
state ceremeny in this country. It is ui
|
i
4

follows :

1. The Governor-General or oficer adminis-
‘tering the Governiuent. 5 !
1™ 2. Seniar r commandiug [er Majesty’s
troops within the Dsminion, if of the rank
of a General, and officer comm g Her
Majesty’s naval. fi on the British North
Amerioan Station if of the rank of an Ad-
miral. ;

i Tieutenunt-Governor of Ontaric,

4. Lieutenant-Governor of Qnehec.

5. Lieutenant-Governor of Nova Scotia.

#. Lisutensnt-Governor of New Brunswick.
7. Archbishopa and Bishops, according to
mloﬁty- 3

Is.‘iilembm of the Cabinet (Dominion), se-
eording to ndn%ty s

9. The 8 of of the Senate.

10. The Chief Judges of the Courts of Law
and Equity, according tn seniority.

11. Members of the Privy Council not af
the Calrinet.

12. General of the army or navy #eérv-
ing in the Dominion, but not in chief com-
mand, )

13. The officer commanding Hor Majesty's
troops in the Dominion if of the rank of
Colonal, and the officer commanding Her
Majesty’s naval forees, if of equivalent rank.
14, Members of the Senate. :
15. Speaker of the Houss of Commons. !
16, Poisne Judges. "
17, Members of the Hovse of Comwmie, =
18. Memhers of the Executive Counui]’si

within their Province.
19. Speaker of Legislative Council within
his Provinse. y
20, Members of Legislative Counell within
their Province. 3

‘21, Speaker of Legielative Asrembly within
his Provinee,
-89, Members of the Legislutive Assembly |

within theil''<P1‘h'1‘:‘::;-..:“l [
‘Next fo the Li at-Governor of New |

there would now .come the.
G var‘:é#ﬁ:{f' nee Edward

|
[




FACULTY OF TAW

Case for lioot Couxt.

In the Court of Appeel.

Brown vs Jones .

Brown is a fine art dealer of Toronto. On
Saturday, the 2nd October, he received from lessrs. Robinso
& Co, of New York a letter offering him a picture by XK
for 4,500 nrovided he telegraphed his accentance b onday
the 4th. On llonday Jones lunched with Brown who told him of
the offer and said he intended to aceent. As Jones was leaving
the house after lunch, Brown wrote the messaze on a telesraph
form and handed it to Jones, asking him t& send the telegram
in time to reach New York by 5.00 p.m. Jones promised to do
so, but forgot ell about the matter until the following

morning. !

At 5:15 p.m. Robinson & Co. sold the picture to
another hurchaser for ,800. In the course of lionday after-
- noon Brown, aasuming h 1f to be the owner, had contracted
o S e e it

i his own customers for $5000. In order
fil act h ' g‘guruhaﬁa the picture from
! ‘ hed to 35,5

e 1en r1ial jucge cirected the jury that the
plaintiff was entitled to their verdicet if they found that his
loss was caused by the defendant's neglisence, and that the
measure of dameges (if any) would he the difference between the
sum which the plaintiff would heve had to pay under the originsl
offer end the sum at which he could have purchased the picture
independently of that offer on the same cay, The jury returned
a verdict for the plaintiff for $300, and judgment ves entered
accordingly.

Appeals by both parties are entered from this judgment.
The defendant claims that he was entitled to judzment on the
ground that the statement of claim diselosed no cause of action.
The pleintiff appeals on the %round that the learned judge mise
o directed the jury on the cuestion of camages, am contends that
e the defendant was liable to pay the whole loss which was ecaused
b to the plaintiff by his negligence in failing to senl the tels sram,

i __E','ﬂhéiianaﬁﬂ,will be argued by two counsel on easch side,
%o be elected by Course 'B' students from among their own number,
~ Professors Smith end Meckay will act as judges, and the court




MOOT  COURT,.

The plaintiff is a farmer whe, in accordance
wi th hie euetom, turned out his horse to find its own
way home by road, & distance of several miles, On ths
way 1t pessed a waggon, 1o¢ua_uth haga of mt,, '
the defendant hn.& hﬁ unstt

horse w _
that .L‘L d.J.ed.

T Y

At the trial the plaintiff recovered dsmages for
the logs of his horge., The defendant sppesles

The case will be argued on Thursday, the lﬂb‘h
nmrmher, at 2,30 p.m. Professor Mackay will preside.

Counsel for the defendent (appollsnt ) .‘."

Mr. Semsn and lipe Heneker.

{ . Coungel for the plsintiff (respenient)

Mr, Taylor and Mr., Carberry.




gram for a fz‘iend'and then forgets to do so, 18 lis;b-i’a_'f .

i
5:1* . for the loss that ensues, and, if so, to what extent.

ay

A
We wish to make it clear in the first place that t’.hg.;{:_

e liability of the defendant, if 1t extsts at all, must be
founded'ﬁ‘ tort and not upoen contract. To hold that %

there is a consideration in the present case would Dbe

consideration, in any real sense of the word, %a in or-

der to make anmsx agreement binding., The defendant's

;ﬁ_ summarised as follows. In the first place, a gratui

agent cannot be held bound to enter upon the discharge

of his duties at all. He is mk quite at liberty &0 re=

voke his promise as soon as he has mad-e it or indeed



_t" 4= b Sl AT Pt ot | - ¥ N
- .-_i = ¢ TRl ‘lf". e ] Ly - . :
s SR R D s STl i e s T XY o T e

he cannot be recuired to afttain to any special standard
of skill or diligence. On the other hand, he is bouné
to exhibit the same degree of ordinary care and diligende
which the average prudent man maintains in the ordinary
affairs of life.

| The defendant's counsel admitted this liability, but
} argued that the defendant had never actually entered
upon the performance of his agency. In this contention
we are unable to concur. It seems to us quite clear
that the defendant began to execubte his commgssion as
soon as he left the plaintiff's presence with the tele-

graph form in his pocketl. From that moment the plaintiff- %

acquired a right that the defendant should exhibi;iggaﬁj.,u =

_ary care in tlie discharge of his dut

able for any injury to the plaintlifl™
ests caused by a failure to exhibit such ordinary care.
In a number of cases, beginning with the classical.
case of Coggs V. Bernard % in 17€3 (2 Lord Raymond, 909) -
gratuitous agents have been held liable for injury causei.".*"J
to the corporeal property of their principals, There z
seems no reason why the same rule should not be equally

iwteresds
applicable to incorporeal ooy, and the language of

Lord Holt in Coggzs v. Bernard clearly supports this vlew.f_juﬁ
;, Lord Holt says at p.218:-"If a man acts by commission g

for another gratis, and in the executing his commigsion

behaves himself negligently, he is answerable." The

same rule has been laid down from time to time in later

~ ant failed to send the telegrau, the plaintiff hac
iy ‘f‘ﬁ-_-...n'_: __ o' Ve, i > 2 .I_- _ ’ . _" 5~ B _‘_:._-'_::
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efendant’ egligent 1ad acguired a ri inder a
inding contract with a third v to th  of $5000,
v condition t t he sh-ul elive certal yicture.

s condition reven 1 el e B N '

y o ' efaualt o his Tl 1 I restLuE
1 £ 3 J

The t guestion i at of the mneas »f damages.
Up to 6-0C p.m. the plaintiff coul ) pic-
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of his own customers for F5000. to fulfil
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has lost through his negligence. In estimating the value
of this property we are entitled to take into account
the price which another purchaser had agreed to pay him
for 1t. 1In France v. Gaudet (1871)IxR.6 Q.B.199, the
defendant was sued for the conversion of certain cham-
pagne which he should have delivered to the plaintiff
under:a contract of sale. The wine was of a brand not
procurable elsewhere, and the plaintiff had contracted to
re-sell it to & third party. The Court held that the
price which the third party had undertaken to nay must
be reckoned in estimating the value of the goods canvert-.
- ed. See also The Argentino (1888), 13 P. Da189, aff
___in 14 App.Cas. 519. |

On the other hand it has been repeatedly held TRAt

profits and losses of a ppeculative or uncertain kind ‘?;ﬁ
cannot be considered in estimating the value of prpperty _:{
which has been injured by the defendant's tort. In this
case the plaintiff's loss is aggravated by the fact that
the picture has got into the hands of a purchaser who

will not part with 1t for a less profit than $700. This
is of course a misfortune to the plaintiff, but it is

not the kind of loss which could have been foreseen with

-,Lhﬁ’

reasonable certainty, and therefore he cannot charge it

to the defendant.
We are of the opinion that the defendant's appeal

fails and must be dismissed. The plaintiff's cross-

2 ¢



't.he extent o%ﬁbﬁtituting gs00 for ﬁ;oo as the amcunt a& .

damages which the defendant is directed to pay.

The costs of the trial will be paid by the defendan

Each party will bear his own costs of the appeal.
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