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THE CIVIL CODE.

INTRODUCTORY CHAPTER.

PROVISIONS I S RESPECT OF TH E LAWS IN GENERAL.

SECTION I .

I NTERPRETATI ON.

1 . (Am. 1916 Rev. App.; 34-1956.) The meaning,
explanation or application assigned in this section to a word,
term or enactment, attaches to it whenever occurring in this
Code, in the Code of Civil Procedure, or in any ordinance 01'
proclamation, unless such meaning, explanation or application
is inconsistent with the context or with the object of the
provision in which such word, term or enactment occurs, or
is repugnant to some special provision of law.

1. " Author" means the person from whom the
right of property has been derived.

2. " Ch ildren" includes descendants of children
when such meaning may be inferred.

3 . " Collocation" is the proceeding by which the
claims upon the proceeds of a judicial sale are ranked
(coll ocated) according to the r igh ts of preference which
attach to them.

4. " Com mu nity" means the common interest of a
man: and his wife In cer tain of their property, and is fu r
ther explained in articles 1138, et seq. The term is a lso
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used to designate the property to which this common
interest attaches. The term "a community" or "the
community" is always u sed in the latter sense.

5. " Resolut ive condition" is a condition attached
to a gift or contract by which the gift Is revoked 01' an
nulled 01' the contrac t determined or dissolved en the, .
occurrence or non-occurrence of a specified event, or on
the doing or fa ilure to do, a specified act.

6. "A contract" means an agreement, the fulfil
ment of which may be enforced through the intervention
of a court of justice. The conditions essen tial to a con tract
are contained in article 91B, and subsequent articles.

7. The term ,. quasi-contract" in dicates an act vol
untary and not in jurious, which in t he absence of any
contract, gives r ise to an obligation on the part of the doer
of the act towards another, or on the par t of another per
son towards the doer, or on the part of each of two persons ,
one of whom is the doer towards the other. Further
particulars are contained in the chapter on quasi.
contracts.

8. A con t ract is termed "onerous" or v gratut
tous" with reference to one of the parties La it, according
as he has or has not given substantial consideration or
incurred obligation in respect of it to the other par ty.

9. " The Cour t," unless the term is qu alified by the
context, means the Supreme Court of the Windward
Islands and Leeward Islands, or a Judge thereof.

10. The term "creditor" designates not merely one
to wh om mon ey is owing but one to whom is owing any
kind of obligation.

11. The term " debt" denotes anything due under
an obligation , Whether money 01' otherwise.

12. The term" debtor" designates not merely one
who owes mon ey, but one who owes or is subject to any
kind of obligat ion , whether ar ising fr om contract, quasi.
contract, delict , quasi-delict , or any oth er source.
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13. " In default" is predicated of a person who has
failed to fulfil an obligation or to obey the order of a court
of justice, and so long as the failure continues. The term
is further explained in connection with obligations in
articles 999 and 1000.

14. " Delay" means the period allowed by law or
contract for the doing of an act.

15. Each of the terms" delict" and" quasi-delict"
indicates an injurious act or incident which. in the
absence of any contract gives rise to an obligation towards
th e injured person (the creditor) , on the part of another
person (the debtor). The act or incident is termed
" delict" when there is, and" quasi-delict " when there
is not , injurious in ten tion or CUlpable negligence on the
part of the debtor.

16. .. Right of discussion " is a right with respect to
property of compelIing a creditor to proceed in the first
instance against other property liable for the debt.

17. " To discuss " is to exercise this right.

18. An event is termed" fortuitous " when it is the
act of God , or when it is caused by irresist ible force on
the part of man.

19 . Words importing the masculine gender apply to
either sex; words importing the singular number apply
to more than one person or thing and importing the plural
number apply to one person or thing, whenever suc h
application may be inferred .

20 . A gift is te rmed "onerous" when it has, and
" gratuitous" when it has not, any substantial obligation
attached to its acceptance.

21. " Gift in contemplation of death" is a gift other
'wise t han by will , with the condition attached to it that it
shall take effect only after the death of the donor.

22 . The word" holograph" is predicated of a will
which is wholly writ ten in the han dwriting: of the testator.
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23 . "Hypothec " is a charge upon immovables for
the fulfilmen t of an obligation. It is more particularly
explained in aructe 1908.

24 . ., A hypothecary action " is a recourse by legal
proceedings against an immovable wh ich is subject to
hypothec. Further particulars respecti ng th i... ar.tion are
contained in this Code and in the Code of Civil Procedure.

25 . .. Judge " means the Chief J ustice or any judge
of the Supreme Court.

26 . .. The Chief Justi ce " means the Chief J usti ce of
the Court.

27 . " The United Kingdom " means the United
Kingdom of Great Brit ain and Northern Ireland .

28. " Un iversal legatee. " means the person to whom
is bequeathed a universal legacy. " General legatee" and
" particular legatee " have the same relation respeenvety
to " gen eral legacy " and" particula r legacy. "

29 . " Lesion " means insufficiency of consi deration ,
and is used with reference to contracts.

30. " A counter letter " is a writing by which the
parties to a wri t ten instrumen t qu alify or alter , as be.
tween themselves, the meaning or purport of suc h
instrument.

31. " Licitation" is the sale and division of the
proceeds of immovable property belongin g in undivided
shares to two or more coheirs or eo-proprietors when th ey
cannot agree to a parti tion in kind. .. Judicial lici tation "
takes place when , in an action for partition , licitation is
ordered by the Court.

32 . " Magist rate.. means a Magistrate appointed
under the District Courts Ordinance. " Dist r ict," when
not qualified by the context means [udir-ial d istrict of a
magistrate.

33 . "Novation " is said to take place with respect
to an obligation when a new debt, a new debtor, or a new
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creditor is subst it uted for a previous debt, debtor, or
creditor. The term is more par ticularly descr ibed in
ar ticles 1100, 1101, 1102, 1103, 1104 and 1105.

34. " Oath " includes the affirmat ion permitted to
be made by certain persons.

35. " An obligat ion" means a duty imposed by law
to do or forbear from doin g, and someti mes includes in its
reference the righ t to which such duty correlates.

36. " The action of pa rti tion" is the proceeding
taken by on e of two or more coheirs or co-oroortetors to
obtain a division of their common a nd undivided property,

37. The term" payment " in cludes in its meaning
n ot me rely the discharge of a debt in money, but the
fulfilm en t of any obligation.

38. " Peremption" is the termination of a suit or
ac tion which is obtained by a defendant for want of prose
cution on the part of the plaintiff.

39 . The word " person" includes in its application
bodies corporate and politi c, and h eirs and legal repre
sentatives, whe n su ch application m ay be inferred and
is n ot rep ugnant to some other law.

40. When an act is required to be done by more than
two persons, it may be done by the majority.

41 . A cou ntry, place, body, corporation, society,
company, institution , officer, functionary. person or thing,
is hel d to be design ated by the name commonly given
to it without more ample or general descrip tion .

42. " A possessory action" is an ac tion by the
possessor of an imm ovab le or of a real r ight , for the
purpose of putting an end to any disturbance of his
enjoyment or possession and in order to be maintained in
the possession . Further particulars are contained in the
Code of Civil Proced ure.

43. " Privilege " is the right of preference in pay
ment which is given to cer tain claims by th e law, and
without any agreemen t to that effect.
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44 . " Proclam ation " means proclamation of the
Governor under the Great Seal, and the term " The Great
Seal," used without qu alification, means the Great Seal
of the Colony .

45. '<Comrnencement of proof " is evidence serving
as an introduction to other evidence, each being incom
plete proof without the other.

46. " Immovable property " and
are used as convertible terms, as are
property" and" movables ''.

" immovab les "
also " movable

47. " Proprietor " and "owner" are used as con
vertible terms and have the same meanin g.

48. "Recaption" means the seizure by legal pro
ceedings of the goods of a debtor upon which the creditor
has a lien, after they have been t ransferred to third
par ti es .

49. The term "records of civil status" are the
entries made for the registra tion accord ing to law of
births, ma rriages and deaths.

50. "Redhibitory action" is the proceeding by
which a purchaser compels the vendor to take back the
purchased property on account of a la tent defect.

51 . "The Registrar" means, according to the
context, either a regist rar of civil status, or the regist rar
of deeds and mortgages.

52. "Servitude" means as exp lained in article 449 ,

53. The word "shall" is const rued as im pera t ive,
and the word" may" as permissive. A verb in the present
tense denoting the doing of an act is direc tory and
imperat ive ; as for instance in article 27, " Each deposit
ary keeps" is const rued as though the words were
" each depositary shall keep, " or " it is the duty of each
" depositary to keep. "
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54. .. The Sheriff " means the officer under whatever
name, appointed to discha rge t he functions heretofore
belonging to the Provost-Marshal.

55 . .. Status Officer " means _

( I ) Any person , whether minister of religion or
layman, who is authorised to keep records of civil
status ;

(2) (a) Any Anglican , Roman Ca tholic, Method
ist or Presbyterian Min is ter performing any bap
tismal, marriage or burial ceremony in the Colony ;

(b) The Minister of any other religious dcnom.
tnatlon who is authorised by the Governor in
Council to perform baptismal, marriage and burial
ceremonies in the Colony.

(3) Any layman pe rforming a burial ceremony
in the absence of an authortsed Minister of
religion.

56 . " S ubrogation" is the result of the payment of
a debt by any one who is not the principal debtor, by
which payment, he who makes it is placed or SUbroga ted
in the right of the creditor. The term is more particular
ly described in articles 1085, 1086 and 1081.

57 . " Succession " means the devolution by law or
by will of the property of a deceased person and such of
h is rights ~ arc capable of devolution . The same term
is also used somet imes to designate th e property and
rights of a deceased person with respect to wh ich such
devolution has taken place. The terms " a succession "
or " the succession" are always used in t he latter sense .

58. " An in tes ta te succession" means the succession
of a person who has died without leaving a valid wUI.

59. " A testamentary su ccession " is that which
devolves by will.

60. " The rnass " of a succession, a community 01'
othe r prope r ty to be distributed, means the whole of the

223



224 Civil Code. [Ch. 242

property available for dist ribution among the creditors
a nd other persons entitled to it.

61. The word "title" is used with reference to
p roperty to denote either the act or contract upon wh ich
the right to such property is founded, 01' the document
which is the principal evidence of such act or contract,
the meaning applicable in any particular case being
determ ined by the context.

62. The term" viable" applied to a new-born child
m eans that it is alive and capable of con tinuing to live.

63. "Will" includes any testamen tary in strumen t.

SECTION rr.

THE EFFECT, APP LICATION AND EXECUTION OF T HE

LAW S I N GENERAL.

2 - 4 . (Rep. 91-1889 Ed .)

5. Th e laws of the Colony govern the immovable property
situated within its limits. Movable property is governed by
the law of the domicile of its owner. But the law of the
Colony applies to determine the nature of property and in
cases of disputed possession, and also in questions with refer
ence to privileges and rights of lien, to the jurisdiction and
procedure of the Courts, to the mode of execut ion and attach
ment, to public policy and the rights of the Crown, and in
other cases specified in this Code.

The laws of the Colony relative to persons apply to all
person s being therein, even to those not domiciled there ;
except tha t the laws of status and capacity do not apply to
persons domiciled elsewhere, and do apply to person s domiciled
in the Colony, tho ugh they be absent thererrom.

6 . Deeds made out of the Colony are valid if t hey be
valid by the law of the country where they were m ad e.

7. Deeds are construed according to the law of th e
country where they were made, unless there be some law to
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t he contrary , or the par t ies have agreed otherwise, or from
th e nature of the deed or other circum stances, it appears that
the parties intended to be governed by the law of another
place.

8. (Rep. 91-1889 Ed. )

9 . The Court or Judge cannot refuse to ad judicate
un der pretext of the silence, obscurity, or insufficiency of the
law .

] O. When a law is doubtful or ambiguous, it is to be
int erpreted so as to fulfil the inten tion of the Legislature and
to attain the object for which it was passed .

The p reamble which forms part of the Ordinance assists
in explaining it.

11 . An agreement con t ravening the laws of public order
or morality is void.

12 . (Rep. 99-1889 Ed .)

13 . Any righ t or liability attaching to a person attaches
also to the heirs of such person, except in a case where the
law spec ifically provides otherwise or the liability is to
imprisonmen t.
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P AR T FIRST.

PE RSON S.

BOOK FIRST.

[Ch. 24·2

TH E ENJOyl\lENT AND LOSS m' CIVI L RIOHT S .

CHAPTER FIRST.

THE E NJ OYMENT OF CIV IL RIG HTS.

14. (Am. 34-1956). All British subjects enjoy the same
civil rights as persons born in the Colony, except as set forth
in the rules respecting domicile.

15 . The quali ty of British subject IS acquired either by
ri ght of birth, or by operation of law.

16 . (Subst. 34-1956) . Every person born in the Colony
is a British SUbject . Further provisions as to unusu
nationality , the manner in which it may be acquired , and
the status of aliens, are contained in the Imperial Acts of
Parliament relating thereto.

17 . (Rep. 34-1956) .

18. Naturalisation confers in the Colony all the ngtits
and privileges of a British subject.

19 . (Am. 34.1(56). Subject to the provisions of any
statute relating thereto, aliens have a right to acquire an d
transmit by gratuitous or onerous title, as well as by succes
sion or will, all movable and immovable property in the Colony.
in the same manner as Brrtfsh-born or naturalised SUbjects.

20. Aliens, al though not resident in the Colony, may be
sued in its Courts 101' the ful filment of Obligations contracted
even in foreign count ries.
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21. Any inhabitant of the Colony may be sued in its
Courts for the fulfilment of obligations contracted in foreign
countries, even in favour of a fore igner.

22. (See C.C.P. art. 123A.) .

CHAPTER SECOND.

THE LOSS OF CIVIL RIGHTS.

23. Civil rights are lost onl y in cases affec ted by Acts of
Parliament applying to the Colony, by Her Majesty's Orders
in Council or by Or din ance.

BOOK SECOND.

RECORDS OF CIVIL STATUS.

CHAPTER FIRST.

GENERAL P ROVISIO NS.

24 . Records of civil status are those of (1) Births .
(2) Marriages. civil or religious. (3) Deaths.

Marr iages a re termed civil when they take place before a
civil officer, and reli gious when solemnized by a minister of
religion.

25 . (Am. 3441956) . Registers for records of bir ths , civil
marriages, and de aths are kept by the district registrars.

Special pr ovision s respecting th ese officers and of the
manner in which their duty is performed, are contained in
the Civil Status Ordinance.

26 . (Subst . 641913) . Registers for records of births and
religious marriages and burials a re requIred to be kept by
the following depositaries :_



228 Civil Code. [ Ch. 242

(1) Th e Cure of each Roman Catholic parish or t he
resident m inister in charge of a Ch urch in a
parish where t here is more t han one Church
with a resident minis ter in such parish.

(2) The minister in charge of each Anglican congre
gation.

(3) The ministe r in charge of each Methodist con
gregation.

(4) The minister in charge of each P resbyterian
congregation.

(5) The m inister in charge of a ny congregation of
any other religious denomina ti on who is
authorised by the Governor in Council to perform
baptismal, marriage and bu rial ceremonies.

27. (Am . 6-1913) . Bach depositary keeps t wo reg ist ers
of the same tenor ; and every record of civil status is inscribed
in both, in the same terms and with t he same form a lities;
each inscrip tion being authentic.

The d uplicate registers for acts of civil status may
be divided in to t h ree parts or volumes, one for acts of birt h ,
one for acts of m a rriage , and t he third for acts of burial ; 01'

into two parts or volumes, one for acts of birth and of marriage
and the other for acts of burial.

Such parts or volumes of t he duplicate registers m a y
be eit her blank , or may be prepared with printed forms,
running consecutively through each par t or volume; but
when one part or volume is used for acts of birth a nd of
marriage, the first portion of such pa rt or volume shall
contain, in C~)llsecutive order, the form s for ac ts of bir th, and
the second portion thereof, the forms for ac ts of marriage .

28. (Am. 6.1913). The depositaries a re supplied with
registers by t he Registrar of Civil Sta tus, a t t he expense of
t h e COlony.
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Each register so su pplied must be numbered, signed
and initialled in the manner prescribed in the Code of
Civil Procedure.

29. In cases where the parties are n ot obliged to appear
in person at the registration of a record of civil status, they
may be represe nted by an agent specially authorised to that
errect,

30. The status officer reads to the parties or their agen ts
and to the witnesses the record he inscribes in the register.

31 . Records of civil status are inscri bed without delay,
in order of t ime and without blank space between any two.
Erasures and marginal notes are acknowledged and in itialled
by those who sign the body of the record. Numbers must be
expressed in word s and th ere must be no abbreviations.

32 . (Am. 6· 1913). Within the first month of each year
every depositary shall deposit in the office of the Registrar of
Civil status, one of the duplicate registers containing aU the
records of th e previous year. The deposit is acknowledged by
a receipt which the Registrar gives free of charge.

33. Within the first six months of each year, the Registrar
of Civil Status verifies and reports to the Governor upon the
condit ion of the registers so deposited. He also reports
with out delay every irregularity or omission on the part of
the status officer in the performance of his duty.

'"34 . (Am. 56-1953). Th e Regist rar of Civil status and t he,
Status Officers a re bound to give extracts from the registers
in their charge. to any person requiring them, on being paid
a fee of for ty-eigh t cents for the extract of each record, and
any ext rac t signed by the Regist rar or status officer is
authentic.

35. On proof that the registe rs h ave n ot been kept, or
whe n kept, that both have been lost or dest royed, records
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of civil status may be proved by family registers or papers,
or by other writings or by witnesses.

36. Every depositary of registers is civilly responsible for
any alteration made in t hem with recourse however against
t he person who has made t he alteration.

37. An infraction of any article of this book, other than
one which is punishable as a criminal offence, is punished by
a penalty not exceeding ninety-six dollars.

CHAPTER SECOND.

RECORDS OF BIRTHS.

SECTION: I .

REGISTRATION OF BI RTHS.

38. Records of births are required to be kept by m rrus
ters of religion only in respect of children baptised by t hem.
In other cases they are kept by the dist rict regtstra rs.

39 . Records of birth set fort h the day of the birth of the
child, that of its baptism, if performed, its sex, and the names
given to it; the names, surnames, occupation and domicile
of the father and mother, and also of the sponsors, if there
be any.

40. (Am. 6-1913) . These records a re signed in both
registers, by the status officer officiating, by the fathe r and
mother if present, and by the sponsors if t h ere be any; if any
of them cannot sign, t heir declaration to that effect is noted .

41 . When the fat her and mother of any child presen ted
for registra tion are eit her or both of them unknown, t he fad
is mentioned in the register .

Special provisions in respect of the registration of bir ths
are contained in the Civil Status Ordi nance.
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SECTION 11.

(Ad. 34-1956) .

231

RE-REGISTRATION OF BIRTHS OF LEGITIMATED P ERSONS .

41A. (1) Th e Registrar of Civil s tatus may, on produc
tion of such evidence as appears to h im to be satisfactory,
au th orise at any ti me the re- regis tration of th e bir th of a
person legitimated by marriage whose birth is alreadv
registered- under th e provisions of this Code or of the Civil
Status Ordi nance, and such re-registration shall be effected
in such manner and at such place as the Governor in Council
may by regu lations prescribe:

Provided that the Regist rar of Civil Status shall not
au thorise the re-registration of the birth of any such person
in any case where information with a view to obtaining such
re-regist ration is not furnished to him by both par ents,
unless :-

(a ) the n ame of the legitimated person has been
entered on the record of marr iage of the parents at
the time of their marriage; or

( b) the paternity of the legitimated person h as
been acknowledged in the contract of marriage of the
parents; or

(c) the paternity of the legitimated person h as
been established by an affiliation order or otherwise
by a decree of a Court of competent jurisdiction.

(2) It shall be t he du ty of the parents of a legitimated
person , or, in ca ses where re-registration can be effected on
informat ion furnished by one parent and one of the parents
is dead, of th e surviving parent, to fu rnish to the Registrar
of Civil Status in formation with a view to obtaining the
re-registration of the birth of th at person with in three months
after the date of the marriage.

(3) Where the parents, or eithe r of the m, fa il 10
furnish the necessary information within the time limited
for the purpose, th e Registrar of Civil Status may at any time

,

I
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after the expirat ion of that time require the paren ts of a
person whom he believes to have been legiti mated by virtue
of this article, or either of them to give him such in formati on
ccn cermng the matter as he may consider necessary, verified
in such manner as he may direc t, and for that purpose to
attend personally either at his office or at any other place
appointed by him within such time, not being less than seven
days after the receipt of the notice, as may be specified in th e
nouce.

(4) The failure of the parents or either of them to
furnish in forma tion as required by this article in respect of
any legitimated person shall not affect the legitimation of
that person.

(5) No fee for re-registration under this article
shall be charged if the n ecessary informat ion for the purpose
is furnished with in the t ime above specified; but in any other
case there shall be charged in respect of such re-registration
such fees not exceeding in the aggregate one dollar an d fifty
cen ts as may be prescribed by regulations under this article.

CHAPTER THIRD.

RECORDS OF MARRIAGES.

42 . (Am. 34·1950). The record of marriage is signed
in the case of religious marriage by the minister ; in the case
of civil marriage by the district registrar who has performed
the ceremony, and also by the parties and at least two
witnesses who have been present at the ceremony. If any of
tne parties 01' witnesses cannot sign, their declaration to that
effect is noted.

43. (Am. 34-1956) . In this record are set forth :

1. The day of the marriage;

2 . The names in full, t he quality or occupation and th e
domicile of the par t ies married, the name, if known, of the
father and mother of each, or the name of the former
husband or wife;
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3 . whether the parties are majors or minors;

4 . Wh ether the marriage was alter the publication of
banns or notice, or by licence;

5. Wh eth er it was with the consent of father, mother,
tu tor or curator, or of the judge, when suc h consent is required;

6. Th e names of the witnesses, whether they are related
to the parties, and if so, in what manner;

7 . Th at opposition has been withdrawn or disaIJowed
if opposition has been made.

8. Where any child is legitimated by the marriage the
names and date of birth of such child, if the parties so desire.

CHAPTER FOURTH.

RECORDS OF BURIAL.

44 . (Am. 34-1956) . The record of burial mentions the
day of burial, and that of the death, if known; the names,
surnames, and quality or occupation of the deceased; and it
is signed by the person performing the burial service, and by
two of the nearest relations or friends there present; if they
cannot sign, mention is made thereof. In case of burial
without religious ceremony, any person present may sign the
record before the district registrar.

CHAPTER FIFTH.

THE RECTIFI CAT ION OF RECORDS OF CIVIL STATUS.

45 . (Subst. 34·1956). Il an error h ave been committed in
the entry of a record of civil status, or if an entry which
ought to h ave been inserted in the register be omitted, the
Cou rt or Judge may, on a petition presented at the instance
of any interested pa rty and served upon the despositary of
the registe r and other interested parties, order such register to
be rectified or suc h omission to be supplied. The Court or
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Judge may order any person to be summoned whom it deems
interested in the petition.

45A . (Ad. 34·1956). Any judgment ordering a r ectifica 
tion must contain an order for the inscription of such
judgment upon the two registers, and no copy of the act
rectt ned can thereafter be delivered without the corrections
th us ordered to be made.

46 . (Subst. 34-1956) . The depositary of a r egister , on
receipt of a copy of any judgment of rectification, is bound
to inscribe the same on the margin of the register, at the
place where the record so rectified appears, or where the
record so omitted ought to have been entered, and if there be
no margin, then on a sheet of paper which remains annexed
to the register.

47 . The judgment of rectification cannot, at any time,
be set up against those who did not seek it , or who were not
duly notified.

CHAPTER SIXTH.

(Ad. 32-1939).

RENEWAL OF WORN OUT REGISTERS

47A. The Governor in Council may by order direct that
any register, index or other record or book, kept at the
Registrar's office, worn out by ti me and use, or in such a state
of decay from age, that errors or omissions, of a nature to
prejudice the public, or endanger the rights of individu als,
may be committed in or arise from th e same, be replaced by
the Registrar with another, in the same form as the first ,
wherein shall be transcribed, in so far as the writing thereof,
or of the register of the same tenor kept by its depositary, can
be deciphered, all the acts, matters and things contained in
t he said register, index or other record or book.
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47B . The book in which such transcription is to be made
shall be previously authenticated, signed and ini tia lled, in the
manner set for th in article 975 of th e Code of Civil Procedure.

47C . The Registrar or his deputy sh all , a ft er h aving
compared the ori gin a l and copy, draw up and affix at the end
of the copy, a cer t ifica te to the effect that the same h as been
examined and compared and is in comformi ty with the
origin al.

470 . Every register, index or other record or book
bea rin g such ce rt ifica te, sh all have the same authenticity,
validi ty and effect, to a ll in tents and purposes, as that whereof
it is the transcriptio n , and the provision s of any law
applicable to the latter sh all equall y apply to the former.

4iE . The or iginal book shall nevertheless be ca refully
preserved and may avail and be consulted as occasion
requires .

BOOK THIRD.

DOM I CI LE.

4S. The domicile of a person, for all civil purposes, is at
the place where he has his pri ncipal resid ence.

49. A person holding a tem porary or revocable public
appointment reta in s his former domicile unless he manifests
a contrary in ten t ion .

50 . (Am. 34-1956) . A married woman, not separated
from bed and board, h as no other domicile than that of her
husband .

,-
The domicile of an unmarried minor is with his fa ther and

mother , or with his tutor.
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The domicile of a person of the age of majority interdicted
for unsoundness of mind is with his cu rator.

51 . The domicile of persons of the age of majority, who
serve or work continuously for others. is at the residence of
those whom they serve or for whom they work, if they reside
in the same house.

BOOK FOURTH.

ABSENTEES.

GENE RAL PROV ISION .

52 . An absentee, means in this book one who, having had
a domicile in the Colony, has disappeared, and whose
existence is unknown.

CHAPI'ER FIRST.

CURATORSHIp TO ABSENTEES.

53. The property of an absentee who has no attorney or
whose attorney is unknown or refuses to act, is administered
by the l.dministrator General or curator.

54 . A curator may be appointed in the place of the
Administrator General at the instance of those interested, 3!'
provided in the Book respecting Minority and Tutorship; or
if there be no minors concerned in the property, at the
instance of a creditor.

55 . Curators to the proper ty of absentees make oath
Iaithfully to fulfil the duties of their office and to account.

56 . The curator is bound to cause to be made, in n otartat
form, a fa ithful inventory and valuation of all the property
committed to his charge, and for h is administration he is
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liable to the same obligat ions as those to which tu tors are
subject.

57 . The powers of the curator extend to acts of adminis
tration only. He can neither alienate, pledge nor hypothecate
the property of the absentee without special permission from
the Court or J Udge.

5S. Th e curatorship to the absentee is brought to an end :

1. By his return ;

2. By his sending a power of attorney to the curator
or to any other person;

3. When his he irs a re authorised to take provisional
possesion of h is property.

CHAPTER SECOND.

THE PROVISIONAL POSSESSION OF TH E HEIRS OF ABSE NTEES.

59. Wh en ever a person has ceased to appear at his domi 
cile or place of residence, and has not been heard of for a
period of five yea rs, h is presumpt ive heirs at the t ime of his
departure or of the latest intelligence received , may obtain
from the Court au thority to take provisional possession of his
property, on giving secu rity for the ir due administrat ion of it .

60 . Provision al possession may be authorised before the
expiration of such delay, if it be established to the sat isfaction
of the Court that there are strong presumptions that the
absentee is dead.

61 . In pronou ncing on such demand, the Court takes into
accou nt the reason s of the absence and the causes which may
have prevented the receipt of intelligence concern ing the
absentee.

62 . Provisional possession is a trust wh ich gives to those
who obtain it , the administration of the property of the absen-
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tee and makes them liable to account to him or t o his heirs
and legal representatives.

63 . Those who have obtained provisional possession are
bound to make an inventory, before a notary, of the movable
property and ti tle deeds of the absentee, and to cause the im
movable proper ty to be visited by skilled persons for the pur
pose of ascertaining its condition. Th eir report is confirmed
by the Court, and the costs are paid out of the absentee's
property.

With respect to property in such provisional possession,
the Court may order the sale of any movables, and the invest
men t of the proceeds, or the investment of any accrued rents,
issues, or profits of any real or personal property.

64. If the absence have continued during thirty years
from the day of the disappearance, or from the latest intelli
gence received, or if a hundred years h ave elapsed since his
birth, the absentee is reputed to be dead from the time of his
disappearance or from the latest in te lligence received; in
consequence, if provisional possession have been granted , the
sureties are discharged, the partition of the property may be
demanded by the heirs or others having a right to it, and the
provisional possession becomes absolu te.

65. Notwithstanding the presumptions mentioned in the
preceding article, the succession of the absentee devolves from
the day on which he is proved to have died, to the h eirs
entitled at suc h time to h is estate; and those who h ave been
in the enjoyment of the absentee's prop er ty are bound to
restore it.

66 . If the absentee reappear, or if his existence be proved
during the provisional possession, the judgment granting it
ceases to h ave effect.

67. If th e absentee reappear, or if his existence be proved,
even after the expiration of the hundred years of life or of the
thirty years of absence, as mentioned in article 64, he recovers
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~ls property in the con dition in which it then is, and the price
of what has been sold, or the property a ris ing from the invest
ment of suc h price.

68 . The ch ildren and direct descendants of the absentee
may likewise, within the thirty years from th e time at which
the saId possession becomes absolute , claim the restitution of
hi s proper ty, as mentioned in the preceding article.

69 . After the judgment authorising provisional possession,
persons having claims against the absentee can only enforce
them against those who have been authorised to take posses.
sion.

CHAPTER THIRD .

THE EFFECT OF ABSENCE IN RELAT!OS T O CONTISGEXT RIGHTS

W HICH MAY ACCRUE TO THE ABSE NTEE.

i O. whoever claims a right occurring to an absentee must.
prove that such absentee was living at the time the r ight
accrued; in default of such proof hi s demand is not admitted.

it. A succession fall ing to an absentee devolves exclusive
Iy upon those who would have sha red with him , or to those
who would have succeeded in his s tead.

rz , The provisions of the two preceding articles do not
errect proceedings for the recovery of inheritances and of other
li ghts. Right of action for such recovery belongs to the
absentee, his heirs and legal representatives , and is only
extinguished by the lapse of time required for prescription .

i 3. So long as the absentee does not reappear, or proceed
ings are not taken on his behalf, those to whom the succession
has devolved acquire as their own the profi ts received by them
in good faith .
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CHAPTER FOURTH.

[Ch. U2

THE EFFECTS OF ABS ENCE IN RELATION TO MARRIAGE.

74. (Rep. 34-1956).

75 . If there be comm unit y of property between the
spouses, t he commun it y is provisionally di ssolved , from t he
day of the demand to that effect by the presumptive heirs ,
after the lapse of the time required for obtaining authority to
t ake possession of the ab sen tee's property, or from the date
of the action that the spouse who is present brings against
th em , for th e same purpose; and in these cases, the liquida
tion and partition of the property of the community may be
proceeded with on the demand of such spouse, or of the
persons authorised to take provisional possession, or of anj
other parties interested.

76 . In the cases provided for in the preceding article, the
covenants and rights of the spouses, dependent on the dtssotu
tion of the communit y, become effective and absolute.

77 . If the h usband be the absentee, the wife may obtain
possession of all the matr imonial profits and advantages
resulting from the law or from her marriage contract; but or:
condi tion of giving good and sufficient security to account for
and restore all that she shall have so received in the event pf
the absentee's ret urn.

78. If the absent spouse have no relations entitled to his
succession, the spouse who is present may obtain provisional
possession of the property.

CHAPTER FIFTH.

TH E CARE OF MINOR CHILDR EN OF AN ABSENTEE FATHER.

79 . If a father h ave disappeared, leaving minor children
issue of hi s marriage, the mother has the care of such children
and exercises all the rights of her husband as to their person
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and as to the administration of their property, until a tutor
is appointed.

80 . After the disappearance of the father , if t he mother
be dead or unable to administer the proper ty, a provisional
or a perman ent tutor may be appointed to the minor
ch ildren .

BOOK FIFTH.

MARRIAGE.

CHAPTER FIRST .

CO~DITIONS NECESSARY FOR CONTRACTING MARRIAGE.

81. (Subst . 34·1956), A marriage solemnized between
persons either of whom is under the age of sixteen yea rs is null
and void.

82 , There is no marriage when there is no consen t.

83. Impotency, natural or accidental, existing at the
t ime of the marriage, renders it null; but only if such
impotency be apparent and manifest.

This nullity cannot be claimed by anyone but the party
who has cont racted with the impotent person, nor at any time
after three years fr om the marriage,

84 . A second marriage cannot be contracted before the
dissolution of the first.

85 , (Sub st. 34-1956). Where the marriage of a minor,
not bein g a widower or a widow, is inten ded to be solemnized
the consent of the person or persons specified hereunder is
required :_
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I . waere the Minor f$ Ugitimate.

Ctreumstances.

I . Wh ere both parents are lIVing:

la) 11 parents a re living
together ;

(bl If paren ts are divorced or
separated by order of any
Court or by agr ee men t :

(c) if one parent has been
deserted by t he other ;

( d) If both parents have beE'3
deprived 01 custody of
minor by order Of any
Court .

2 . Where one parent i:s dead :

la) if there Is no oth er
tutor :

(b) If a tu tor has been
a ppointed by the Court or
by t h e deceased parent .

Person or Persons wnose consent ts
requtree .

Both parents, b ut in case of disagree
merit , the ecnsent of the father suttlees.

The parent to whom the cus to dy of the
minor is committed by orde r of the
Cour t or by the agreement, or, if the
custody of the minor is so comm it t ed
to one parent d uring part of the year
and to the other parent durlnJ the
rest 01 t he year, both parents.

Thl" parent who has been deserted.

T he person to whose cu.stod y the mi nor
1$ committed by order of the Court.

The surVivin g parent.

The surviving parent and the tutor if
ac ting join tly, or the su rviVin g parent
or the t utor If the parent or tutor Is
t he sole guardia n ot t he person o f the
mmor.

3 . Where both parents are dead. TIl l" tutors or tutor a ppoi nted by the
eeceasee paren ts or by the Court.

ll. Where the Minor b Illegitimate .

CIrcums ta nces.

It t he mother ot the minor is
a live.

Person Whose consent Is required.

The mother. or if she has by order ot
a ny Court been deprived 01 the
custody of the minor . the person to
whom the custody of the minor has
been committed by order 01 the Court.

86 - 88 . (Rep. 34-1956) ,
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89. When any person whose consent is n ecessary to a
marr iage is absent, of unsound mind, or otherwise Incapa'ne
of consen ting or refuses consent, the JUdge may on pent.on
give valid consent .

90 . In the direct line, marriage is prohibited between
ascendants and descendants and between persons connected
oy alliance, whether the connec tion be legitimate or natural.

91 . In the collateral line, marriage is prohibited between
brother and sister, legitimate or natural , and , subject to the
provisions of article 91A, between th ose connected in tn e
same degree by alli ance, whether the connection be legitimate
or natural.

91A. (3-1912). (1) Notwithstanding anything contained
in article 91 or in any other law, no mar riage heretofore or
hereafter contracted between a man and his deceased wife's
sister, within thi s Colony or without , shall be deemed to have
been or shall be void or voidable, as a civil con tract, by reason
only of suc h affini ty .

Provided that in case, before the comin g into force of this
article, any such marriage sh all have been annulled , or eit her
party thereto (after the marriage and during the life of the
other) shall have lawfully married another, it shall be deemed
to have become and to be votd upon and after the day upon
which it was so annulled, or upon which either par ty thereto
lawfully married another as aforesaid .

(2) No right , title, estate or interest, Ill, to, or in
respect of any property, whether in possession or expectancy
and whether vested or contingent at the time of the coming
into force of this article, and no act or thing lawfull y done or
omitted before the coming into force of this article shall be
prejudicially affected, n or shall any will be deemed to have
been revoked, by reason of any marriage heretofore contract ed
as aforesaid being made valid by this article.
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92. Marriage is also prohibited between uncle and n iece,
aunt and nephew, and between persons connected in the same
degree by marriage.

93.
90, 91,

A marriage solemnized in contravention of articles
92, is nulL

CH APTER SECOND.

THE FORMALITIES TO BE OBSERVED ON THE CELEBRATIoN

OF MARRIAGE.

94 . (Am. 6-1913) , All status officers authorised by law
so to do are competent to celebrate marriage; but no officer
who is a minister of religion can be compelled to celebrate a.
marriage to which any impediment exists according to the
doctrine of his religion or the disciplin e of the church or
religious community to which he belongs.

All marriages heretofore celebrated by Anglican , Roman
Catholic, Methodist or Presbyterian ministers of religion shall
be deemed to have been celebrated by a competent officer.

95 . Marr iages may be celebrated by licence of the Gov
ernor , or after publication of ba nns in the case of religious
marriage, or after the publication of notice in the ca se ot
civil marriage.

96 . (Subst. 15 as am. by 33-1933). (1) Those intendin g
marriage who desire to obtain the licence shall apply to the
Governor thereror by petition lodged at the Governmen t
Office at least seven days before it is required.

Provided that the Governor may, however , if he thi nks fit,
consent to the petition being lodged within a shorter delay.

(2) The petition shall state-

(a) the christian or other names and Surnames of
the parties, their respective rank, profession or
occupation;
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(b ) the place where, and the status officer by whom
it is proposed that the marriage is to be solemnized ;

(c) whether the parties or either of them have or
has been previously married and if so whether there
has been a divorce;

(d) that they know of no impediment of kindred,
or alliance, or other lawful cause, to prevent the
proposed marriage;

(e) that one of the said parties, for the space of
fifteen days immediately preceding the application
for the licence, has had his or her usual place of
abode within the Colony;

(f) where either of the parties, not being a widower
or widow, is under the age of twenty-one years, that
the consent of the person or persons whose consent to
the marriage is required has been obtained.

(3) The petition shall be signed by both parties
(unless the Governor is in the circumstances satisfied to
accept the signature of one of the parties only) and shall be
accompanied by an affidavit of one of the parties and by such
other evidence, if any, as the Governor may in the particular
case or from time to time prescribe.

(4) A licence shall be in the form prescribed or
approved by the Governor.

(5) If any objection to the grant of any licence for
a marriage be lodged at the Government Office, that objection
being duly signed by or on behalf of the person who lodges
it, stating his place of residence and the ground of objection,
no licence shall issue until the Governor has examined into
the matter of the objection and is satisfied that it ought not
to obstruct the grant of the licence for the marriage, or untif
the objection is withdrawn by the party who lodges it.

(6) A marriage licence will not be issued unless the
Governor is satisfied that the facts stated in the petition are
true, and the Governor may require a further declaration of
the facts to be made by some minister of religion, justice
of the peace, or other respectable person approved by him.
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97. The banns in the case of religious marriage and the
notice in the case of civil marriage mention :-

1. The names in full , the qualities or occupations, and
the domiciles of t he persons to be married:

2. The names in fu ll , the qualities or occupations, and
the domiciles of their fa thers and mothers, or if the woman
has been previously married the name of her form er husband.

98. (Am. 34-1956) . The banns or notice m ust be pub
lished audibly three times within a period of two months, a t
intervals of not less than one week. Where service is not
held every week the publication of banns must be made on
the two successive days when service is performed, after the
day when the first publication is made. In bot h cases t h ere
must be an interval of not less than one week between each
publication.

No minister of religion shall be obliged to publish the
banns unless the particulars thereof as set out in the
preceding article are delivered to him in writing at least seven
days befor e the date on which t he parties wish the banns to
be published for the first time.

99. The publication of banns takes place during divine
service in a church in each ecclesiastical parish in which t h e
parties are resident.

100. The publication of notice in the case of civ il marriage
takes place in a court-room of the Magist rate of each district
in which t he parties reside and during the sitting of the
Court. The notice, which m ust be in writ ing, must be
exhibited in a court-room for a period of not less than fifteen
days.

101. A religious marriage may take place after due
publication of notice according to the preceding article, even
in the absence of banns or licence, if t he minister of religion
does not object to the celebration u nder the circumstances,



P .\rl 1-;1. ] Persons. 247

102 . After the due publication of banns or notice, th e
minister of the church 01' the Magistrate of the Court where
the publication h as been made, on the demand of one of the
par t ies , is bound to grant, without fee, a certificate of t ne
p ubl icat ion . containing the particulars of the banns or noti ce
an d the dates of the several publications,

103. Before celebrating a marriage the status officer
requires the production of a licence or a certificate of the due
publication of banns or notice; except in the case of
religious marriage, when the officer has made the publiea t.ion
himself. .

10.t . The marriage cannot be celebrated if more than one
month has elapsed from the dat e of the licence, or more than
three mon ths from the last publication of the banns or notice.

105 . In th e case of an opposition its disallowance must be
notified to the officer charged with the celebration. But
oppositi on founded merely on a previous promise of marriage
is of n o effect.

106. Marriage must be celebrated between sunrise and
su nset. Contraven tion of th is article subjects the officiati ng
officer to a penalty not exceeding two hundred and for ty
dollars .

107. Religious marriage is celebrated according to the
forms prescribed by the reli gion of the celebrating officer.

108 . Civil marriage is celebrated as follows :-
Each party to be married solemnly declares in the presence

of the other and in the presence of the status officer and at
least two adult witnesses , that h e or she takes the other for
wife or husband, as the case may be, and that h e or she
SOlemnly believes that there is no legal impediment to the
marriage.
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109. The marri age is concluded whe n both parties h ave
made the required declaration and have signed the record of
marriage.

110. An officer who duly celebrates a marriage eithe r by
licence or after publication of banns or notice is, if h e ac t in
good fa ith, not responsible for the celebra tion.

110<\. (Ad. 34·1956) . (1) If the parties t o a c ivil
marriage desire to add the religious ceremony ordained or
used by the ch urch or persuasion of which they are members,
they may present themselves after giving no t ice of the ir
intention so to do, to the clergyman or minister of the
church or persuasion of which they are members and the
clergyman or minister upon the production of a certi ficate
of their ma rriage before the distric t regist rar and upon
the payment of the customary fees (if any) may, if he sees fit ,
read or celebrate in th e church or chapel of which h e is the
regular minister, the marriage service of the church or
persuasion to which he belongs or nominate some other
person to do so.

(2) Nct~ling in the readin g or celebration of a
marriage service under this article shall supersede or in
validate any marriage previously solemni zed in the office of
a district regist rar , and the reading or celebration shall not
be en tered as a marriage in any marriage register kept u nder
t his Code or under the Civil Status Ordinance.

111. A marriage celebrated out of the Colony between
person s eithe r or both of whom are, or afterwards become,
subject to its laws, if it be valid according to the taw of the
place of celebration, is valid also in the Colony if the par ties
did not go to such a place for the purpose of evadin g the law
of the Colony.

112. (Subst. 34·1956). (1 ) Notwithstanding anything in
this Code contained, it shall be lawful for any status officer
to perform the ceremony of marriage between an y persons ,
without notice given of the inten ded marriage of such persons ,
or without banns having been first pUblished, or wi thout a
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licence, or after the expiration of the time specified in article
104, provided that both the parties between whom such
ceremony of marriage shall be performed shall, at the time
or th e performance t hereof, be legally competent to con tract
marriage and be of full age, and provided also that one
at least of them to the best of the knowledge and belief
of such status officer and of the other persons signing the
certirtcate hereinafter required, shall be at the time of the
performance of such ceremony, in a dying state, and that
such dying person shall be a member of th e religious
communion or denomination to which such status officer
shall belong.

(2) Immediately after the solemnization of any such
marriage, the officiating status officer shall transmit to the
Registrar of Civil Status a certificate of the said marriage in
the form set out below, signed by such status officer and by
two credible witnesses present at the said marriage. Such
statement shall be filed by the Registrar of Civil Status in a
register to be specially kept for the purpose. The certificate
shall be in the form set out in the Schedule hereto.

(3) Subject to the observance of the foregoi ng
con ditions, a marriage solemnized under the provisions of this
article shall be and be held to be good and effectual in law.

(4) No marriage solemnized under the provisions of
this ar ticle shall operate as a revocation of any will.

SCHEDULE.

Marriage in Extremis.

I, the undersigned Status Officer of (I)

and v,-e, the undersigned of (2) and
of (2) being ot the age of twenty.one years and

upwards do hereby certify that on the day Of

19 , the ceremony of marriage was performed by me the said

in the presence of us the said and

(I ) R~sld."c~ .

(2 ) ReMd,,,oe . " d P'ol....IO".
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between

t he sa te
of

Civil Code.

of

and

(. )

[Ch. 2-12

an d

and that both

at the time of the

pe r forman ce et such ceremony were leg ally competent t o contract

m arr iage, a nd were of full a ge , a nd t h a t the sa id (S )

was a m ember of the same relig ious commun 'on or den omlnat.cn t.)

wh leh t h e said (6) belon gs, tha t Is to sa y, t he (7)
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S ign atures.

M arr iage of British Subject s (Facilities).

112A. (15-1916 as subst. 34-19506). (1) Where a marriage
is intended to be solemnized or con tracted in the Colony
between a British SUbject residing in t he Colony and a British
SUbject residing in England , Scotland or Ireland , a certificate
for marr iage lawfully issued in England, Scotland or Ireland,
a s the case may be, shall , in the Colony, have the same effect
as a certificate for marriage issu ed in the Colony by a district
registrar or status officer.

(2) Wh ere a marriage is intended to be solemnized or
contracted in Englan d, Scotland or Ireland between a British
sub ject residing in England , Scotland or Ireland and a British
subject resid ing in the Colony, a certificate for marriage may
be issued in the Colony, by a distric t registrar or status officer
in the like manner as if the marriage were intended to be
celebrated in circumstances requ iring the issue of such a
certificate, and as if both British SUbjects resided in the
Colony.

(3) St a t e """'the, baOhel or Or widower .
(4 ) State w hether sp Inste r o r wl<1 o"'·.
(~l ""nle o f party In d ying st a le .
IC) "."'e o( S tMU. O lliru.
(11 Rel1glou. OO"' mUnio n or d"nomlnatlon
(3) Name 01 party In d yIng state ,
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(3) For the purposes of paragraph 1 of this article
t he expression "certificate for marriage lawfully issued"
means -

(a) in the case of England, a certificate for marriage
issued by a Superintendent Registrar;

(b) in the case of Scotland, a certificate for
marriage issued by a Registrar or a certificate of
proclamation of banns;

(c) in the case of Ireland, a certificate for marriage
issued by a Registrar.

112B . (Ad. 34-1956). Special pro.... rstons with respec t to
marriages between persons one of whom at least is a British
subject solemn ized in a foreign country or place by or before
a Marriage Officer within the meaning of the Foreign
Marriage Act , 1892, are con tained in the Foreign Marriages
Ordinance.

CHAPTER THIRD.

OPPOSITIONS TO MARRIAGE.

113 . (gubst. 34-1956). The celebration of a marriage
may be opposed by any person already married to one of the
parties intending to contract, The marriage of a minor not
being a widower or a widow, may be opposed by any person
whose consent to the marriage is required under article 85.

114 - 116 (Rep. 34-1956).

117 . If a person about to be married, being of the age of
majority, be of unsound mind, any person may oppose the
marriage.

118 . (gubst. 34- 1956). When the opposition is founded
on the unsoundness of mind of th e person about to be
married the opposer is bound to apply without delay for an
inquisition and the appointment of a curator.
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U8A. (Ad. 34·1956). (1) Any person, on payment of a
fee of one dollar may enter opposition with the district
registrar, or the Magistrate, or the minister of religion, being
a status officer, publishing the banns against the issue of a
certificate for the marriage of any person named therein or
against the celebration of the marriage.

(2) If any opposition is entered as aforesaid, the
opposition having been signed by or on behalf of the person
by whom it was entered and stating his place of residence
and the ground of objection on which the opposition is
founded, the district registrar or the Magistrate or the
minister of religion shall forthwith forward the same to the
Registrar, and no certificate shall be issued or marriage
celebrated until the Registrar has examined into the matter
of the opposition and is satisfied that it ought not to obstruct
the issue of the certificate or the celebration of the marriage
or until the opposition has been withdrawn by the person who
entered it ; and if the Registrar is doubtful whether a
certificate ought to be issued or the marriage celebrated he
may refer the matter of the opposition to the JUdge.

(3) Where the Registrar refuses by reason of any
such opposition as aforesaid, to allow a certificate to be issued
or the marriage to be celebrated, the person applying there.
for may appeal to the Court or Judge who shall either confirm
the refusal or direct that a certificate shall be issued or that
the marriage may be celebrated.

119. Whatever may be the quality of the opposer, he is
bound to adopt and follow up the formalities and proceedings
necessary to have his opposition brought before the Court or
Judge and decided without delay, a demand for its dismissal
not being required. If he be in default in this respect, the
opposition is regarded as never having been made, and the
marriage ceremony is proceeded with, notwithstanding.

120. (Subst. 34~1956). The Code of Civil Procedure
contains the rules as to the delay for appeals to the Court or
JUdge, their form, contents and notification.
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121. (Subst. 34-1956) . The decision in favour of mar
riage is without appeal.

122 . (Subst. 34·1956 ) . (1) Any person who enters an
opposi tion against the issue of a certificate or the celebration
of a marriage on grounds wh ich the Court or Judge declares
to be rrtvcicus and to be such that they ought not to obstruct
the issue of the certificate or the celebration of the marriage
shall be liable for the costs of the proceedings before the j udge
and for damages recoverable by the person ag ains t whoop
marriage the opposition was en tered.

(2) For the purpose of enabling any person to
recover any such costs and damages as aforesaid a copy er
the declaration of the Judge, purpcrttng to be sealed v.ith
the seal of the Court sh all be evidence that the JUdge has
declared the opposition to have been ente red on grounds which
are frivolous and such tha t they ought not to obst ruct the
issu e of the cer tificate .

CHAPTER FOURTH.

ACTIO::"S roa A::"::"t;LLI::"G ~tARRIAGE ,

123 . A marriage once celebra ted can be impugned only
for the following reasons :

1. For contra vent ions of articles 90, 91 , 92 ;

2 . Because without free consent of one of the
parties ;

3 . For error of one party as to the person of the
other ;

4 . Because one of the parties at the time of the
marriage was of unsound mind;

5. Beca use celebra ted by an incompeten t officer ;

6 . For non-publication of banns or notice as
prescribed in the last Chapter.

124 . In the cases 2, 3, 4 and 5 specifi ed in the preceding
article, the party who has con tinued cohabitation during six
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months after having acquired liber ty or sanity, or having
become aware of the error, cannot seek the nullity of the
marriage.

125 . A marriage in con travention of articles 90. 91, 92
may be contested either by the parties themselves 01' by any
of those having an interest therein.

126. A marriage can be impugned for the cause 5 specified
in article 123 only on behalf of a party who was unaware of
the incompetency of the officer, and for the causes 2, 3, 4
specified in the same article only on behalf of the party who
was not free , or was of unsound mind 01' in error, and tor
cause 6 only by a parent, tutor, or cu rator of one of the
parties, who was a minor 01' interdicted at the time of the
marriage, such parent, tutor, or curator having been Ignorant
of or having refused consent to the marriage.

127. If the publications required were not made or on
their omission supplied by licence, or if there have not been
the legal intervals between the publications, or if the publi
cations or licence have by lapse of time become invalid, the
officer celebrating the marriage is liable to a penalty not
exceeding two hundred and forty dollars, and is further
liable to civil damages.

128. The penalty and liability imposed by the preceding
article is in like manner incurred by any officer who, in the
execution of the duty imposed upon him, or which he has
undertaken, as to the solemnization of a marriage, contra
venes the rules prescribed in that respect by the different
articles of the present Book.

129 . No one can claim the title of husband or wife and
the civil effects of marriage, unless he produces a certificate
of the marriage, as in scr ibed in the registers of civil status,
except in the cases provided for by article 35.
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130 . Possession of the status of married persons does not
dispense those who pretend to be husband and wife, from
producing the certificate of their marriage.

131. When the parties are in possession of the status, and
th e cer tificate of their marriage is produced, they cannot
impugn the validity of the certificate .

132 . Nevertheless, in the case of articles 129 and 130, if
th ere be children issue of two persons who lived publicly as
h usband and wife, and who are both dead , the legiti macy of
such children cannot be contested solely on the pretext that no
certificate is produced , whenever such legitimacy is suppor t 
ed by possession of the status uncontradicted by the record
of bir th.

133. A marriage al though declared null, produces civil
effects, as well with regard to the h usban d and wife as with
regard to the children, if contracted in good faith.

13·1. If good faith exist on the pa rt of one of the parties
only, the marriage produces civil effects in favour of such
party alone and in favour of the ch ildren issue of the marriage.

134A. (Ad. 34-1956) . Where a decree of nullity is granted
in respect of a voidable marriage, any child who would have
been the legitimate ch ild of the parties to the marriage if it
had been dissolved, in stead of being annulled, at the date of
the decree shall be deemed to be their legitimate ch ild
n otwith standing the annulment,

134B . (Ad. 34·1956). In the case of any action for
n utlity of marriage :-

(1 ) the Court may, if it thinks fit , direct all neces
sary papers in the matter to be sent to the Crown
Attorney , who may himself argue or instruct
counsel to argue before the Court any question
in relation to the matter which the Court
deems to be necessary or expedient to h ave fully

I I .
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(2)

(3)

argu ed, and the Crown Attorney sh all be entitled
to ch arge the costs of the proceedings as part of
the expenses of his office.

any person may at any time during the pro.gre~s

of the proceedings or beroie the decree illS! I';

made absolute give information to the Crown
Attorney of any matte r material to the due
decision of the case, an d the Crown At torney may
t hereupon take such steps as he considers neces
sary or expedient ;

if in , consequence of any such information or
otherw ise the Crown Attorney suspects that any
parties to the action are or have been acting in
collusion for the purpose of obtain ing a decree
contra ry to the justice of the case, he may, after
obtaining the leave of the Court, intervene and
retain counsel and SUbpoena witnesses to prove
the alleged collusion.

/1 '

I )

134C. (Ad. 34-1956). Where the Crown At torney inter
venes or shows cause against a decree nisi in any proceed ings
for nullity of marriage, the Court may make such order as to
the payment by other parties to the proceedings of th e costs
incurred by h im in so doing or as to the paym en t by
h im of any costs incurred by any of th e said parties by
reason of his so doing, as may seem just.

13iD. (Ad. 34-1956) . (1) Every decree for nuutty 01
marriage shall, in the fi rs t instance, be a decree n isi not to
be made absolute u ntil after the expiration of six weeks from
the pronouncing thereof, unless the Court by general or
specia l order from time to time fixes a shorter time.

(2) Afte r the pronouncing of the decree n isi and
before the decree is made absolute, any person may, in the
prescribed manner, sh ow cause why the decree should not be
made absolute by reason of the decree havtng been obtained
by collus ion or by reason of material facts not having been
brou ght before the Court, and in any such case the Court may
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make , the decree absolute, reverse the decree ntst, require
further inquiry or otherwise deal with the case as the Court
thinks fit.

(3) Where a decree nisi has been obtained and no
application for the decree to be made absolute has been made
by the party who obtained the decree, then, at any time aftcr
the expiration of three months from the earliest date on
which that party could have made such an application, the
party against whom the decree nisi has been granted shall be
at liber ty to apply to the Court and the Court shall, on such
application, have power to make the decree absolute, reverse
the decree nisi, require further inquiry or otherwise deal with
the case as the Court thinks fit.

134E . (Ad. 34-1956). Nothing in this Chapter shall be
construed as validating any marriage which is by law void,
but with respect to which a decree of nullity has not been
granted.

CHAPTER FIFTH.

THE OBLIGATIONS ARISING FROM MARRIAGE.

135 . Husband and wife contract, by the mere fact of
marriage, the obligatIon to maintain and bring up , their'
children.

136. Children are bound to maintain their father, mother
and pther ascendants, who are in want.

1137. (Rep. 34-1956).

138 . The obligations which result from this provision are
reciprocal.

'139. Maintenance is only granted in proportion to the
wants of the party claiming it and the fortune of the party by
whom it is due.
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H O. Whenever the cond ition of the party who furnishes
or of the party who receives maintenance Is so cha nged that
the one ca n no longer give or the other no longer needs the
whole or any part of it , a discharge from or a reduction of
such maintenance may be demanded.

HI. If t he person who owes maintenance, prove that he
cannot pay an alimentary pension, the Court mayorder such
person to receive and maintain in his house the party to
whom such maintenance is due.

:142. The Court , likewise decides whether the father or
mother , who, altho ugh able to pay, offers to receive and
maintain the ch ild to whom a maintenance is due, shall in
that case be exempted from paying an alimentary pension.

CHAPTER SI XTH.

THE RESPECTIVE RIGHTS OF H US BAND AND WIF E.

1143 . Husband and wife mutually owe each other fidelity,
succour and assi stance.

14.1 . A husband owes protection to his wife; a wife
obedience to her husband .

145 . (Subst. 34.1956) . (1) A wife is obliged to live with
her husband. and to Callow him wherever he thinks fit to
reside. But a husband is not entitled to use force, or to keep
his wtre in confinement for the purposeJOf compelling his wife
to live with him ; nor is he entitled to a writ of habeas
corpus for the purpose ot restoring her to his custody. The
husband is bound to receive her and to supply her wit h all
the necessaries of life, according to his means and con dition .

(2) Where the par ties have m utually agreed to live
separate and apart from each other, such agreement h as the
same effect as it has by the law of En gland.
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146 . (14~1930 as Subst. 34. 1956) . ( I) A ma rried woman
separate as to \property can a lone sue or be sued or appear
in judicial proceedings, as if she were not married.

(2) A wife married .In community ca n alone sue or
be sued or appear in judi cial proceedings in respect of her
sepa rate p roperty, rights or liabiliti es, or of a delict to or by
her, as if sh e were not married .

(3) In litigation, however, with third pa rties as to
community property, rights and liabilities , the husband is,
nevertheless , to represen t the commu nity and h is wi re, unless
it. is otherwise provided or the wife alone is authorised by the
J Udge to represent the community or to appea r owing to the
absence, incapacity or refusal of her husba nd.

(4) The Court, JUdge, Magist rate or other judicial
officer or any person who h ears or has to determine any action
er matter which in his opinion may affect the rights or
in terests of a married woman even if she is common as to
property may at any t ime before determining such action or
m atter on his own motion or on applica tion by the married
woman or on her behalf or by any other person require the
presen ce of su ch married woman before hi m to answer such
Questions or to give suc h information as he may consider
proper and he m ay authorise her to appear or be represented
In such action or proceedings.

147 . (14-1930 as suust . 34·1956) . ( 1) The separate pro
perty of a married woman is no lon g-er subject to the right of
administration of her husband which is wholly abolished.

(2) Marital consent 01' authorisation is no longer
necessary for any act or co.it ract by a ma rried woman respect .
ing her separate property.

148 . (14·1930 as subst . 34·1956) . (1) A married woman
can alone accept, receive, administer, use, alienate and dispose
of h er separa te property as if she were not married.

(2) A married woman is alone capahle of enterin g
into contracts and of incur ring' obligations and thereby bindin g:
her separate property as if she were n ot married .
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(3) A married WOR1an can alone execute any deed
or writing relating to her separate property as if she were
not married.

149 -153 . (R ep . 34-1956).

154. A wife may make a will without th e authorisation at
her h usband .

154A. (Ad. 34.1956). A pe rson shall n ot be d isqualified
by sex or marriage from the exercise of any public function
or from being appointed to 01" hold ing any civil or judic ia l
office or post, or from. entering or ass uming or carrying on
... ny civil profession or vocation, or for admission to an y
incorporated society (whether incorporated hy Royal Char ter
or otherwise) :

P rovided that this art icle shall in no way derogate from th e
right of Her Majesty by Order in Council to authorise
regulations to be made providing for and presc ribing t he
mode of the admission of women to the civil service of
Her Majesty and the condit ions on which wome n ad mitted to
that service may be appointed to or cont inue to hold posts
therein, and giving power to reserve to men any branch of 01'
post in the civil service.

CHAPTE R SEVENTH.

THE DISSO LUTION OF M ARRIAGS .

155 . Subject to the provisions of article J55A m arriage
ca n only be dissolved by , the death of one of the parties;
While both live, it is indissoluble.

J 155A. (Ad. 34.1956). (1) Notwithstanding the provr
stons of article 155 any married person who alleges that
reasonable grounds exist for supposing t hat the other party
to the marriage is dea d may, if he is domiciled in the COlony
present a petition to t he Court to have it presumed that the
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other party is dead and to have the marriage dissolved , and
the Court, if satisfied that such reasonable grounds exist, may
m ake a decree of presumption of death and of dtssotut too
of the marriage,

(2) In any such proceedings the fact that for a
period of seven years or upwards the other party to the
marriage has been continually absent from the petitioner,
and the petitioner h as no reason to believe that the other
party has been livin g with in that time, sh all be evidence that
he or she is dead unt il the contrary is proved.

(3) Articles l34B, 134C and 1340 of this Code shall
apply to a petition an d a decree under th is art icle as they
apply to an action an d a decree of nunuy respectively.

(4) In determ ining for the purposes of this ar ticle
whether a woman is domic iled in the Colony, her husban d
shall be treated as having died im mediately after the las t
occasion on wh ich she knew or h ad reason to believe h im to
be living.

o;j l SSB . (Ad. 34-1956). (1) Whe n a decree of dissolution l
under the preceding article has been made absolute and the re
is no right of appeal against the decree absolute, or, if there
is such a rig ht of appeal, the time for appealing has expired
without an appeal having been presented or an appeal has
been presen ted bu t has been dismissed, either party to the
marriage may m arry again.

(2) No minister of religion shall be compelled to
solemnize the m arriage of any person whose former marriage
has been dissolved under the preceding article and whose
former h usband or wife is subsequently proved to be living,
or to permit the marriage of any such person in the church
or chapel of which h e is the m inister.
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BOOK SIXTH.

SEPARATION FROM BED AND BOARD.

CHAPTER FIRST.

THE CAUSES OF SEPARATION FROM BED AND BOARD.

156 . Separation from bed
demanded for specific causes;
mutual consent of the parties.

and board can only be
it can not be based on the

157 . Either party to a marriage may demand separation
on the ground of the adultery of the other.

use.
tion on

(Subst. 34-1956). Either party may demand separa,
the ground of cE~ty_on the part of t he oth er.

) 159 . (Su bst. 34-1956). The question of the sufficiency of
the cruelty is left to the discretion of the Court, which must
take into consideration the circumstances of the part ies, and
their condition in life.

160 . (Subst. 34 - 1956). Either
sepa ration on the ground that the
the plaintifJ without cause.

party may
other party h as

demand
deserted

\ I
,

160,1. (Ad. 34-1956). The expressions" adultery ", "cruel
ty " and "desertion" shall have the same meanings as are
assigned to them by the law of England in matters relating
10 matrimonial causes:

Provided, however , th a t it shall not be necessary to prove,
in an action on the ground of desertion that the desertion h as
continued for any specified period of ti me.

1608 . (Ad. 34-1956). (1) In an act ion for separat ion it
shall be the duty of the Court to inqu ire, so far as it reasonably
can, into the facts alleged and whether there has been any
connivance or condonation on the part of the plaintifJ an d
whether any collusion exists between the parties, and also to
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inquire into any countercharge which is made against t he
plaintiff.

(2) If t he Court is satisfied on the evrdeuc e tha t 

(a) t he ca se for the plaintiff has been proved; and

(b) where the ground of the action is adultery, t he
plaint iff ha s not in any manner been accessory to, or
con nived a t , or condoned, the adultery, or , where the
ground of the action is cruelty, th e plaintiff has not
in any man ner condoned the cru elty ; and

(c) the ac t ion is not brough t or prosecuted in
collusion wit h the defendant or eit he r of the
defendants ;

the Court shall grant the separation , but if the Court is not
satisfied with respect to any of the aforesaid matters, it shall
dismiss th e action:

Provided that the Cour t shall not be bound to grant the
separa t ion and may dismiss the ac tion if it finds that the
plaintiff has dur ing the marr iage been guilt y of adultery or
if, in the opinion of the Court, the plaintiff has been guilty -

U) of unreasonable delay in br inging or prose
cuting the act ion ; or

(ii) of cruelty towards t he other party to the
marriage ; or

(iii) where the grou nd of the ac tion is adultery
or cruelty, of h aving without reasonable excuse
deserted, or having without reasonabl e excuse
wilf ull y separated h imself or herself fr om , the
other party before the adu ltery or cruelty corn
plained of ; 01'

(iv) where the ground of the acti on is adultery or
desertion, er such wilful n eglect or misconduct as
has con duc ed to the adul tery or desertion .

I GOC . (Ad. 34-1956). The Court may on the application
by petition of the husband or wife against whom an order for
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separation from bed and board has been made, and on being
satisfied that the all egations contained in the petition are
true, reverse the order at any t ime after the making thereof,
on the ground that it was obtain ed in the absence of the
person making the applica ti on , or, if desertion was the
groun d of the ord er , that there was reasonable cause for the
alleged desertion .

CHAPTER SECOND.

TH E FORMA LITIES OF T HE ACTIO N FOR SEPARATION

FROM BED AND BOARD.

161. The action for separation is brought , tried and
decided in the same manner as all othe r civil action s , with
this difference, that the parties cannot admit the allegations,
proof of which must always be made before the Court.

162. {Subst, 34-1956) . It is no longer necessary for the
wife to obtain the authorisa tion of the Judge to sue or to be
allowed to withdraw from the matrimonial home pending the
suit.

163. (Rep . 34·1956).

164. The action for repara tion from bed and board is
extinguish ed by a reconciliation of the parties taking place
either since the facts which gave rise to the action , or after
the action brought.

165. (Am. 34-1956) . In such a case the act ion IS

dismi ssed.

The plaintiff may nevertheless bring another, for any
cause which has h appened since the reconciliation , and may
in such case make use of the previous causes in suppor t of the
new act ion.

166. If the action be dismissed the husband is obliged to
take back hi s wife, and the wife is obli ged to return to her
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husband, within suc h delay as the Court by its judgment
determines.

167 . (Am. 34·1956). When the action is brought on the
ground of cruelty, although the same be well established ,
th e Court may refuse to grant the separation forthwith , and
may suspend its judgment until a further day, which it
appoints in order to afford the parties sufficient time to come
10 an understanding and reconciliation.

CHAPTER THIRD.

T HE P RCVISIO:-;AL :>.I EASURES TO WHICH THE ACTION rOR

SEPARAT ION FROM BED AND BOARD MAY GIVE RISE.

168. The provisional care of th e children remains with the
father, whether plaintiff 01' defendant, unless the Court 01'
J udge orders otherwise for the greater advantage of the
children.

169 . (Subst. 34· 1956) . A wife sued in separation may
leave h er husband's domicile.

170. Whether the wife is plaintiff or defendant, she may
demand an alimentary pension, in proportion to her wants
and the means of her husband; the amount is fixed by the
Cour t , which also orders the husband, if necessary, to
deliver to the wife at the place to which she has withdrawn,
the clothi ng she may require.

171. (Rep. 34.1956) .

172 . (Am. 34·1958). A wife who is in community as to
property, wheth er plaintiff or defendant in an action for
separation from bed and board, may, from the date of
the commen cemen t of the action, obtain permission from the
Cour t or Judge, to cause the movable effects of the community
to be attached for th e preservation of the share which she will
have a right to claim when the partit ion takes place ; in
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consequence of which , her husband is bound as judicia l
guardian, to produce the things seized or their value when
required.

1. 3 . (Subst. 34-1956 ) . All obliga tions contracted by a
husband affecting the community, SUbsequent to the
commencemen t of the action, are declared null, if it be
established that suc h obliga tions were contracted or made in
fraud of the rights of his wife.

CHAPTER FOURTH.

THE EFFECTS OF SEl'... RATION F ROM BED AN D BOARD.

174 . Separation from bed and board, from whatever cause
it a rises, does not dissolve the marriage t ie. Neith er h usband
nor wife, therefore, can con tract a new marriage while both
are livin g.

175 . The separation relieves the husband from t he
obligation of receiving his wife, and the wife from that
of living with her h usband ; it gives the wife the r ight
of choosing for herself a domicile other than that of her
h usband.

176 . (Subst. 34·1956) . Separation from bed and board
ca r ries wttn it separation of property ; it gives the wife the
r ight to obtain restitution of the property that she brought in
marriage.

Unless by the judgment they are decla red forfeited, which
only takes place in the case of adultery, the separation al so
gives t he wife the right to c la im all t he benefits conferred on
her by the marriage contract ; saving the rights of survivor
shi p to which such separation does not give r ise, unless the
contrary has been specia lly stipula ted.

177. When community of property exists , the separation
opera tes its di ssolution , im poses on the husban d the obligation
(If making an inventory, and gives to the Wife , in case
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of acceptance, the right to demand the partition of the
property, unless by the judgment she has been decla red
to have forfeit ed th is r ight.

178 . (Subst. 34-1956) . Th e separation confers upon the
wife full civil capacity to act without the necessity of marital
or judici al authorisation.

179. For whatever cause the separation takes place, the
party against whom it has been declared, loses all the
advantages granted by the other party.

180 . The party who has obtained the separation, retains
all the advantages granted by the other, although they may
have been stipulated to be reciprocal and the reciprocity does
not take place.

181. (Am. 34-1956). (1) Either of the parties thus
separated who has not sufficient means of subsistence, may
obtain judgment against the other for an alimentary pension.
The amount of pension is fixed by the Court, according to the
condition , means and other circumstances of the parties.

• (2) If an alimentary pension has been ordered to be
paid and has not been duly paid by the h usband he shall be
liable for necessaries supplied for the use of the wife.

182 . Th e children are entrusted to the party who has
obtained the separation, un less the Court orders, ror the
greater advantage of the children, that all Or some of them
be entrusted to the care of the other party, or of a third
person.

183 . Whoever may be entrusted with the care of th e
children, the fa ther and mother respect ively ret ain th e right
of watch ing over their maintenance and education , and are
bound to contr ibute th ereto in proportion to their means.

184 . Separation fro m bed and board judicia lly ordered
does not deprive the children, issue of the m arriage, of any
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of the advan tages allowed them by law or by the marriage
covenants of th eir fa ther and mother. But these rights only
come into operation in the same way and under the same
circumstances as if there had been no such separatio n.

185 . (Subst. 34·1956). Husband and wife th us separated.
for any cause whatever, may at any time reu n ite and thereby
put an end to t he effects of the separa t ion, but the spouses
nevertheless remain separate as to property.

BOOK SEVENTH.

FI LIATION.

CHAPTER FIRST.

THE FILIATION OF CHILDR EN WHO ARE LEGITIMATE OR

CONCEIVEO PURING MARRIAGE.

186 . A child conceived during marriage is legitimate and
is h eld to be the child of the husband.

A child born on or after the one hundred and eightieth day
after the marriage was solemnized, or within three h undred
days after its dissolution, is held to have been conceived
during marriage.

ISj . The h usband cannot disown such a ch ild even for
adultery, unless its birth has been concealed from him ; in
which case he is allowed to set up all .t he facts tending to
establish that he is not the fa th er .

ISS. Neithe r can the husband disown the child on the
ground of his impotency either n a tural or caused by accident
before the marriage. He may nevertheless disown it if, owing
to impotency that. did not exist at the time of the m arriage.
to his distance from his wife, or any other cause, t he fact of
his being the father is a physical impossibility.
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189 . A child born before the one h undred and eightieth
day after the marriage was solemnized, may be disovo'lled by
the husband.

190 . Nevertheless a ch ild born before tbe one hundred
and eightieth day of the marriage, cannot be disowned by the
husband in the following cases :_

1 . If he knew of the pregnancy before the ma r
r iage ;

2 . If he take any part at the registration of the
birth;

3 . If the ,chUd be n ot declared viable.

191. In all t he cases where the husband may disown the
child , he must do so :

1 . Withi n two months, if he be in the place at the
t ime of the birth ;

2 . Within two months after his return, if absen t
a t the time of the birth;

3. Within tw o months of the discovery of the
fraud , if the birth have been concealed from h im.

192 . If the husband die before disowning the ch ild, but
sttn bein g within the delay allowed for so doing, the h eirs
have two months to contest the legitimacy of the child from
the time he has taken possession of the property of the
h usband , or from the time that the heirs h ave been disturbed
by h im in their possession.

193. Such repudiati on of a child, on the part of the
husband or of h is heirs , must be made by an action at law,
directed against the tutor, or tutor ad hoc, appoin ted to the
child, if he be a minor; and the mother, if living, must be
made a party to the action .

194 . The ch ild which might have been disowned is held
to be legitimate, if it h as not been disowned as prescri bed in
this Chapter ,
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195 . A child born alter the three hundredth day from the
dissolution of the marriage is held not to be the issue thereof
and is illegitimate.

CHAPTER SECOND.

THE EVIDENCE OF T HE FILIATION OF LEGITI M ATE CH ILDilE N.

196 . The filia t ion of legitimate children is proved by the
record s of birth inscribed in the registers of civil status.

197. If there be no suc h record, the uninterrupted posses
sien of the status of a legitimate ch ild is sufficien t.

198 . Such possession Is established by a sufficient conc ur
rence of facts, indica tin g the conn ection of filiation and
relationship between the individual and the family to whic h
he claims to belong.

199 . No one can claim a stat us cont ra ry to that which Is
given him by the record of his birth, accompanied with the
possession conformable to such record ; and reciprocally no
one can contest the status of him who h as a possession
conformable to the record of h is birth.

200 . If there be neither record of birth nor uninterrupted
possession , or if the chi ld hu e been desc ribed either under
false names, or as being the ch ild of unknown parents, the
proof of filiation may be made by testimony. Nevertheless this
evidence can only be admitted when there is a commenc emen t
of proof in writing, or when the presumptions or indications
resulting from facts then ascer tained, are sufficien tly strong
to permit its admission.

201. A commencement of proof in writing may be derived
from the title-deeds of the family , the registers and papers
of the father and mother, Irom public and even private
wri tings proceeding from a party engaged in the con testation ,
or who would have had an interest therein h ad he been alive.
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202. Proof of the contrary may be made by any means of a
nature to establish that the claimant is not the child of the
mother he claims to have. or even. the maternity being proved.
that he is not the child of the husband of such mother.

203 . (Subst . 34-1956). Proceedings to establish the status
of legitimacy may be brought by a petition presented to
the Supreme Court for a decl aration that the peti tioner is a
legit imate child of his paren ts. The righ t of a child to establish
his sta tus is im pr escriptible.

20.1 . (Am . 34-1956). This petition cannot be brought by
the hei rs of a child who h as failed to bring it. unless he died
m minori ty. or wtthm five years aftcr his majority ; but they
may continue the action already brought.

CHA PTER THIRD.

ILLEomM.'l.TE CHILDREN.

205 . Children born out of marriage, unless they are the
issue of an incestuous or adulterous connection. are legitimated
by the SUbsequen t marriage of their fa ther and mother.

206 . Such legit imation takes place even in favour of the
deceased children who have left legitimate Issue. and in that
case it benefits such issue.

207.. Children legiti ma ted by a SUbsequent marriage h ave
the same righ ts as if they were born of such marriage.

208 . The forced or voluntary acknowledgment by the father
or mother of their illegitimate child. gives the latter the right
to demand maintenance from each of them, according to
circumstances.

209 . (Am . 34· 1956). An illegit imate child has a right to
establish judicially h is claim of paternity or maternity, and
the proof thereof is made by wri tin gs or testimony, under the
condit ions and rest r ict ions set for th in articles 200, 201 and
202 and the oetition to establish h is claim is presen ted in the, .
manner set forth in arti cle 203.
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BOOK EIGHTH.

PARENTAL AUT HORITY.

[Ch. 242

I
\~,/ I"

210. [Suhst . 34-1956). Subject to t he po\'rers of the Court
to order otherwise , a ch ild remains subject to the authority of
his father and mother until his majority or his marriage.

210A. (Ad. 34·1956). Where in any proceeding before
any Court the custody or upbringing of a minor, or the admin
istration of any property belon ging to or held on t rust for a
minor, or the application of the income thereof, is in question,
f.he Court in deciding that question shall regard the welfare
of the minor as the first and paramount consideration, and
shall not take into consideration whether from any other
point of view the claim of the father, or any right under this
Code possessed by the father, in respect of such custody,
upbringing, administration or application is superior to that
of the mother, or the claim of the mother is superior to that
of the fathe r.

210B. (Ad. 34.1956), The mothe r of a minor shall have
the like powers to apply to the Court in respect of any matter
affecting the minor as are possessed by the father.

210C. (Ad. 34-1956). Th e Court may upon t he apphca
tion of the mother of any minor make such order as it may
think fit regarding the custody of such minor an d the right
of access thereto of either parent, having regard to the welfare
of the minor and to the conduct of the parents, and to the
wishes as well of the mother as of the father, and may alter,
vary, or discharge such order on the application of eithe r
parent, or after the death of either parent, of any tutor
under this Code, and in every case may make such order
respecting the costs of the mother and the liability of the
fathe r for the same or otherwise as to costs as it may thin k
just,

210D. (Ad. 34.1956) . (1) The power of the Court under
artic le 210C to make an order as to the custody of the minor
and the right of access thereto may be exercised notwithstand-
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ing that the moth er of the minor is then residing wit h t he
father of the minor.

(2) Where the Court, under the said article rnak rs
an order giving the cu stody of the minor to the moth er, t hen
whether or not the mother is then residing with the fa ther.
the Court may further order that the fat her shall pay to the
mother towards the maintenance of the minor such weekly
01' othe r periodical sum as the Court, having regard to the
means of the father, may th ink reasonable.

(3) No such order, whe ther for custody or mainten
ance, shall be enforceable and no liability thereunder shall
accrue wh ile the mother resides with the father. and any such
order shall cease to have effect if for a period. of three mon ths
after it is made the mother of the minor continues to reside
with the father.

(4) An y order so made may, on the application either
of the father or the mother of the minor, be varied or dis
cnargec by a subsequen t order.

210E . (Ad. 34-1956) . ll) Any person for the time being
un der an obligation to make payments in pursuance of any
(order for the payment of money under the provisions of th is
Chapter, sh all give not ice of any ch ange of address to such
person (if any) as may be specified in th e order, and any person
failin g without reasonable excuse to give such notice shall be
liable on summa ry conviction to a fi ne not exceeding ten
dollars.

(2) 'Where the Court has made any such ord er. the
Court shall, in addition to any other powers for enforcing com
pliance with th e order, have power in any case where there Is
any pension or incom e payable to the person against whom the
orde r is made and capable of being attached, after giving the
person by whom the pension or income Is payable an opportu 
n ity of bein g heard, to order that such part as the Court may
thInk fit of any such pen sion or income, be attached and paid
to the person named by t he Cou rt, and such fur ther order sh all
be an authority to the person by whom suc h pen sion or income
is payable to make the payment so ordered , and the receipt of
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t

the person to whom the payment is ordered to be made shall
be a good discharge to the person by whom the pension or
income is payable.

210F . (Ad. 34~1 956). Wh er e t he parent of a child applies
to the Court for a wrtt or order for the production of the child.
and the Court is of opinion that the parent has abandoned or
deserted the child or that he h as otherwise so conducted him
self that the Court should refuse to enforce his r igh t to the
custody of the child, the Court may in its discretion decline to
issue the writ or make the order.

210G . (Ad. 34-1956).!f at the time of the application for a
writ or order for the production of the child the child is bein g
brought up by another person, the Court may in its discretion,
if it orders the child to be given up to the parent, further order
that the parent shall pay to such person, the whole of the costs
properly incurred in bringing up the child, or such portion
thereof as shall seem to the Court to be just and reasonable,
having regard to all the circumstances of the case.

210H. (Ad. 31-1956) . Where a parent has 

(a) abandoned or deserted his child; or

(b) allowed his child to be brou ght up by another
person at that person's expense, for such a len gth ot
time and under such circumstances as to satisfy the
Court tha t the parent was unmindful of his parental
duties,

the Court shall not make an order for the delivery of the child
to the parent unless the parent has satisfied the Court that,
having regard to the welfare of the child, he is a fit person to
have the custody of the ch ild.

2101.
for the

(Ad. 34-1956). Upon any application by the parent
production or custody of a child, if t he Court is of
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opinion that the parent ought not to have the custody of the
child, and that the child is being brought up in a different
religion to that in which the parent has a legal right to require
th at the child should be brought up, the Court shall h ave
power to make such order as it may think fit to secu re that
the child be brought up in the reli gion in wh ich the pa rent
has a legal right to require that the child should be brought
up. Nothing in this Code contained sh all interfere with or
affect the power of the Court to consult the wishes of the child
in considering what order ough t to be made, or diminish the
r ight which any ch ild now possesses to the exercise of its own
free choice.

{ ',.... 210J. (Ad. 34-1956) . In articles 210F to 2101 inclusive
the expression" parent " of a child includes any person at law
liable to maintain such child or entitled to his custody, and
" person" includes any school or institution.

210K . (Ad. 34. 1956). No agreement contained in any
separation deed made between the fa ther and mother of a
minor, shall be held to be invalid by reason only of its providing
that the fath er of such minor shall give up the custody or con
trol th ereof to the mother: Provided always that no Court
shall enforce any such agreement, if the Court shall be of
opinion that it will not be for the benefit of the minor to give
effect thereto.

211. (Rep. 34· 1956).

212 . (Am. 34-1956). The father and mother of an unmar
ried minor have over him a right of reasonable and moderate
correction, which may be delegated to and exercised by those
to whom his education has been entrusted.

•

I
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BOOK NINTH.

:-UN'ORITY AND TUTORSHIP.

CHAPTER FIRST

MINORITY.

213. Persons of either sex remain in minorit y until t hey
attain the full age of twenty-one years.

214. (Rep. 34-1956).

2J5. The disabili ties, rights and privileges resulting from
minority, the acts the minor may do and the suits he may
bring, the cases in which he may demand t o be re lieved, the
man ner and time of making the demand, a nd other like
questions, are determined in the third part of this Code.

CHAPTER SECOND.

TUTORSHIP.

(Subst. 34-1956).

216. Save as is otherwise provided in th is Code or in
any other law which now is or may herei nafte r be in force
in the Colony the law of England for the time being relating
to the custody of infants, guardianship and the appointment.
of guardians, and the ri ghts , powers and duties of guardians,
shall mutatis mutandis apply to the custody of m inors,
tutorship and the appointment of tutors, and the r igh ts,
powers and du t ies of tutors.

SECTION 1.

(Subst. 34-1956) .

APPOINTMENT OF TUTORS.

217. (1) Tutorships are of three kinds, namely:

(a) those appointed by the Cour t ,
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(b ) those appointed by the father or mother in
accordance with article 219, and

(c) the legal tutorship of the surviving father or
mo ther.

(2) The Court may on the petition of any person
including the minor himself in certain cases appoint a tutor
to any minor, wh eth er such minor is entitlcd to property or
n ot.

218. (1) On the death of the fa ther of a minor the mother,
if surviving, shall, subject to the provisions of this Code, be
tutor of the minor, either alone or jointly with any tutor
appointed by th e father. When no tutor h as been appointed
by the fa thcr or if the tutor appointed by the father is dead
or refuses to act , the Court may if it thinks fit appoint a
tutor to act join tly with the mother.

(2) On the death of the mother of a minor , the
rattier, if surviving, shall, subject to the provisions of this Codc.
be t utor of the minor, either alone or jointly with any tutor
appointed by the mother. When no tutor has been appointed
by the mother or if the tutor appointed by the mother is
dead or refuses to act, the Cour t may if it thinks fit appoint
a tutor to act jointly with the fathcr .

(3) Where both the father and the moth er of a
minor are dead, the Court on the petition of any person, may,
if it thinks fi t, appoint the applicant to be the tutor of the
minor.

219. (1) The fa ther of a minor may by deed in notanal
form or by will appoint any person to be tutor of the minor
after his death.

(2) Th e mother of a minor may by deed in notarial
form or by will appoin t any person to be tutor of th e minor
after h er death.

(3) Any tu tor so appointed shall act join tl y with
the mother or father, as the case may be, of the minor so
lon g as the mother or rather remains alive unless the mother
or father objects to h is so acting.
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(4) If the mother or father so objec ts or if the tutor
so appointed as aforesaid considers that th e moth er or fa the r
is unfit to have the custody of the minor, the tutor may
apply to the Court, and the Court may either refuse to make
any order (in which case the mother or fath er shall remain
sole tutor) or make an ord er that the tutor so appoin ted
shall act jointly with the moth er or father, or that he shall
be sole tutor of the minor an d in the latter case may make
such order regarding the custody of the minor an d the right
of access thereto of it s mother or father as, having regard
to the welfare of the minor, the Cour t may think fit , and
may further order that the mother or father shall pay to
the tutor towards the maintenance and educa tion of the
minor such weekly or other periodical su m as, h avin g regard
to the means of t he mother or father, the Court may consider
reasonable.

(5) Where tutors are appointed by both parents, the
tutors so appointed shall after the death of the su rvivin g
parent act jointly.

(6) If under th e preceding article a tutor has been
appointed by the Court to act jointly with the surviving parent
h e shall continue to act as tutor after the death of the surviv
ing par ent ; but if the surviving parent has appointed a tutor,
the t utor appointed by the Court shall act jointly with the
tutor appointed by the surviving parent.

220. where two or more person s act as join t tu tors of a
minor and they are unable to agree on any question affecting
the welfare of the minor, any of them may apply to the Court
for its direction, and the Court may make such order regarding
the matters in difference as it may think proper.

221. The power of the Court under the preceding article
to make orders regarding matters in difference between persons
acting as joint tutors of a minor shall, where one of the said
persons is the mother or father of the minor, inc lude power-

( a) to make such orders regarding the custody of
the minor and the right of access thereto of its mother
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or father as, having regard to the welfare of the minor,
the Court may th ink fit ; and

(b) to order the mother or father to pay towards the
maintenance and education of the minor such weekly
or other periodical mm as, having regard to the means
of the mother or father, the Court may consider reason
able ; and

(c) to vary or discharge any order previously made
under the said article.

222. The powers conferred on the Court by paragraph (4)
of article 220. in cases where an appointed tutor is to be the
sole tutor of a minor to the exclusion at its mother or father ,
may be exercised at any time and shall inc lude power to vary
or discharge any order previously made In virtue of th05P.
powers.

223 . No on e is bound to accept a tutorship, unless he is
the father of the minor.

A tutor having accepted the office cannot resign at will.

224 . Where a minor is without a tutor, or where his in
teres ts and those of hi s tutor confl ict , the Court may appoint
a tutor for any special purpose, such as consenting to a mar
riage, giving a recei pt fol' a legacy. or the conduct of legal
proceedings, or may itself give the necessary consent or
authority.

225. Save as is otnerwtse in this section provided, one tutor
only is appointed for each minor, and may be appointed to
any number. Nevertheless the Court may, if it thinks fit, ap
point a tutor to the person of the minor, and a separate tutor
to his property.

The mother or other female ascendant who has remarried
may be appointed joint-tutor with her second husband .

226 . A tutor acts and administers, as such , from the time
of his appointment, If it take place in his presence ; in any
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other case from the time of his being notified of it. But the
appointment of a tutor by deed or will does not take effect
until the death of the parent who appointed him.

227. Tutorship is a personal ojfjce which does not pass to
the personal representatives of the tutor. Th ey are simply
responsible for his administration and are beurid to continue
it until a new tutor is appointed.

228 - 241 . (Rep. 34-1956),

S EC TION n.
I NCAPACITY FOR TUTORSHIP AND E XCLVSIO N' AN D REMOVAL

FROM IT.

242. (Subst. 34·1956) . The following persons cannot be
tutors :

1. Minors, except t he father who is bound to accept
the office, and the mother, who although a minor , has a right
to the tutorship of her children, but is not bound to accept it.

2. In terdicted persons.

3. A married woman, unless she has been appointed jointly
with her husband.

4. All those who t hem selves or whose father or mot her
have against t he minor a suit at law involvin g his status, h is
fortune, or an important portion of it.

243. (Subst . 34-1956). A woman who has been appointed
to a t utorship is deprived of it from t he day on which she m ar
ries, or remarries, and the hu sband of t h e tut rix remains
responsible for t he administration of the property of the m inor
rluring such marriage until a new tutor is appointed, even if
there be not community. She may, however, be re-appoint ed
jointly with her husband.

244. Condemnation to a degrading punishment carries
with it by law exclusion from tutorship; and also involves
removal from a tutorship previously conferred.
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245 . The following persons are also excluded from tutor
ship, and even may be deprived of it when they have entered
upon its duties;

1 . Persons whose misconduct is notorious;

2 . Those whose administration exhibits their incapacity
or dishonesty.

246. (Subst. 34-1956). The Court, on being satisfied that
it. is for th e welfare of the minor, may remove any tutor and
may also, if it deems it to be for the welfare of the minor,
appoint another tutor in his place.

247. (Rep. 34-1956) .

248 . (Subst. 34-1956). The order for removal must con
t a in th e grounds on which it is founded and orders the tutor to
render an account.

249. (Am. 34-1956) . During the litigation or pending
the hearing of the application for his removal, the tutor sued
retains th e management and administration of the person and
of the property of the minor, unless the Court or JUdge orders
otherwise.

SECTION Ill.

THE ADMINISTRATION OF TUTORS

250 . (Subst. 34-1956) . (1) A tutor has the care of the
person of his pupil un t il his marriage and represents him in
al l civil acts.

(2 ) He is entitled to the possession and control of all his
property and is bound to manage it like a prudent administra
tor.

(3) He can neither buy the property of his pupil, nor take
it on lease, nor accept the transfer of any right or debt against
his pupil.
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(4) He may, with the authorisation of the Court, continue
an established business; but this power may be revoked at any
t ime by order of the Court.

251. A t utor as soon as his appointmen t is known to him ,
and before acting under it, must make oath to well and truly
administer the tutorship.

252. (Subst . 34-1956) . As soon as he has taken t he oath,
the tutor proceeds forthwith to the taking of an inventory of
the property of the minor.

If anything is due to hi m by the minor, the tu tor must
declare it in the inventory, on pain of forfeit in g his cla im.

253. (~ep . 34. 1956).

254 . (Subst. 34-1956). The t utor after discharging the
debts and other liab ilities must within a reasonable time
invest whatever money remains in h is hands or is subsequently
received from the debtors of the minor.

255. (Am. 34-1956). During the tutorship h e must like
wise invest the excess of the reven ues over the exp enses,
as well as all capital sums which have been reimbursed and
all other monies which he has received, or ou ght to have
received; and this he must do within a delay of six months
from the day when h e had or ou gh t to have h ad a sufficient
sum, considering the means and con dition of the minor, to
form a suitable investment.

256. If the tutor has failed to make , within the delays,
t he investment required, he is bound to account to his pupil
for interest on th e sums which he ought to have so invested,
unless he can establish that suc h investment was impossible,
or unless, on h is application, the Judge or the Registrar has
dispensed with the investment or prolonged the delays.

257 . Without the authorisation of the Judge or the Regis
t rar, the tutor is not allowed to borrow for the minor nor to,



Pari hi. ] Persons. 283

alienate or hypotnecate his immovable property; nor is he
aucwed to make over or t ransfer any capital sums belonging
to the minor , or h is shares and interest in any financial, com
mercial , or manufacturing joint-stock company.

258 . Such authorisation can only be granted in cases of
necessity or for an evident advantage.

In the case of necessity, the Judge or Registrar grants hi s
nut hcrisat ion on ly when it is established by a summary
account submitted by the tutor, that the moni es, movable
effects and reven ues of the minor are insufficient.

In all cases the authorisation indicates what property is
to be sold or hypotheca ted , and any cond itions deemed
expedien t.

259 - 262 {Rep. 34-1956) .

263 . Gifts made to a minor may be accepted by hi s tutor,
or a tutor ad hoc, or by his father , mother , or other ascendants.

26-1. (Subst . 34-1956). Actions belonging to a minor are
brought in the name of his tutor.

Nevertheless, a minor of fourteen years of age may bring
alone actions to recover his wages.

He may also, with the authority of the J udge, bring alone
all other actions arising from the con tract for the hire of his
personal services.

If he is sued . he may invoke alone the incapacity resulting
from his mtnort ty .

265 . A tuto r cannot demand the definitive partition of the
immovable property of the minor, but he can, even wtthout
authorisation , defend an action of parti tion brought against
such minor.

266 . A tutor cannot appeal from a judgment, until he Is
authorised by t he J udge or the Registrar.
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267. A tutor cannot transact in the n ame of the mi nor
unless he is authorised by the Court, th e J udge or the
Registrar. Accompanied by these formalities, transaction has
the same effect as if made with a person of age.

SECTION IV.

THE ACCOUNT OF TUTORSHIP.

268. Every tutor is accountable for his administration ,
when it has terminated.

269. (Am. 34·1956). Any tutor may be compelled, even
during the tutorship, under the authorisation of the Court or
Judge on the demand of any interested person, to produce
from time to time, a summary account of his administration.

270. (Am. 34-1956). The definitive account of a tutorship
is rendered at the cost of the min or , when he has attained his
majority. The tutor advances the costs of such account.

He is allowed all the expenses which he can justify, and
of which the object was useful.

271. Every settlement between a minor become of age and
his tutor, relating to the administration and account of the
ratter. is null, unless it is preceded by a detailed account, and
the delivery of vouchers in support thereof.

272. If the account give rise to contestations, they are
proceeded with and adjudicated upon in the man ner provided
in the Code of Civil Procedure.

273. Any balance due by the tutor bears interest without
demand, from the closing of the account. Interes t on any sum
due by the minor to the tutor, only runs from the time of his
being put in default by the tutor, after the closing of the
account.
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CHAPTER THIRD.

MISCELLANEOUS PROVISI ONS .

274-278 . (Rep . 34·1956).

279 . (Am . 34-1956) . A minor who is or has been married
may grant leases for terms not exceeding nine years ; he may
receive his revenues , give receipts therefor, and perform all
acts of mere administ ration. He is not reli evable from these
acts, except in cases where persons of age wou ld be $0.

280 to 282 . (Rep. 34-1956) .

283 . A minor engaged in t rade is reputed of full age for
an act s relatin g to suc h t rade.

BOOK TENTH.

MAJORITY, INQUISITION AS TO UNSOU ND NESS OF MIND,

CU RATORS HI P AND RECEIVERS.

CHAPTER FIRST.

MAJORITY.

284 . Majority is a ttained a t the age of twenty-one yea rs.
At that age persons are capable of perrormmg all civ il ac ts.

CHAPTER SECOND.

(Subst. 34-1956) .

INQUlSmON AS TO UNSOUN DNESS OF MIND.

285 . (1) It sha ll be lawful for the Supreme Court or any
Judge thereof, on petition suppor ted by affidavit to order an
inquisition whether a person is of unsound mind and incapa
ble of managing h im self and his affairs.
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(2) All such petitions shall be addressed to a J udge
of the Supreme Court, and shall contain a specificat ion of the
acts of unsoundness of mind.

(3) Where the person alleged to be of unsound mind
Is within the jurisdiction, he shall have notice of the pet ition
and shall be entitled to demand an inquiry before a ju r-y,
Where he is not within the jurisdiction, it shall not be neces
sary to give him notice of the petition, and the in quisiti on
shall be before a jury.

286. Where the person a lleged to be of unsound mind
demands a jury, the Judge shall in his order for inquisition
direct the return of a ju ry, unless he is satisfied by personal
examination of such person , that he is not mentalIy competent
to form and express a wish for an inquisi tion before a jury;
and the Judge may. where he deems it n ecessary. and for th e
purpose of personal examination, require the person alleged
to be of unsound mind to attend before him at such convenient
time and place as he may appoint.

287. The Judge may make general orders for regulating
the procedure in cases of trial by jury under this article.

288. The inquisition shall be had by and before the
Supreme Court and th e JUdge shall personally examine the
person alleged to be of unsound mind and take such evidence.
upon oath or otherwise, and call for such informat ion as he
thinks fit, in order to ascertain whether or not such person is
of unsound mind.

Provided nevertheless that where the person alleged to be
of unsound mind is confined in a mental hospital in thi s
Colony or elsewhere, it shall not be necessary for the J udge to
examine him personally but a certificate establishing his
mental condition signed by the Medical Superintendent of
the Mental Hospital must be produced.

289. (1) The inquisition shall be confined to the question
whether or not the person who is the SUbject of the inquisition
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is, a t the time of such inquisition , of unsound mind and inca
pable of managing himself or his affairs, and no evidence as
to anything done or said by him. or as to his demeanour 0:
state of mind at an)' time, being more than two years before
the ti me of the inquisi tion , shall be receivable in proof of un
roundness of mind on any such inquisition , unless the Court
or J udge sh all othe rwise direct.

(2) If upon suc h inquisition it appears tha t the per
son alleged to be of unsound mind is of unsound min d, so as
to be incapable of managing his affairs , but that he is capable
of ma n aging h imse lf and is not da ngerous to himself, or to
others. it may be so specially found and cer tified.

290 . It shall be lawful for the Court or Judge. upon a
petition being presented within three months next after th e
trial of any such issue, to order a new inquisiti on as to the
insanity of th e person alleged to be of unsound mind, subject
to such directions and upon such conditions as to th e J udge
may seem proper.

291. (1) Where upon an inquisit ion th e Court or J udge
finds that th e person who is the SUbject of the inquisition Is
of unsound mind , the Judge may make an order for the
appointment of a curator to the person and property of the
person so found to be of unsound mind, and every such order
shall take effect from the date thereof.

(2) Where upon the inq uisition it is specially found
or certified that the person to whom the inquisition relates
is of unsound mind so as to be inca pable of managing his
affairs, but that h e is ca pable of managing himsel f, and is
n ot dan gerous to hi mself or to others , the j udge may make
such orders as he thinks fit for the a ppointment of a cu rator
of the property of the person of unsound mind and Its man
agement , includin g all proper provisions for th e maintenance
of the person of unsound mind, but it shall not be necessary ,
unless in th e discrelton of th e J udge it appears proper to do
so, to make any order as to the custody or curatorship of the
person of the person of unsound mind.
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(3) A person of unsound mind so found by inquisi
t ion is in this Code referred to as an in terdicted person.

292 . Any order under the preceding article may be made
not withstanding proceedings are pending for a new tria l. and
any person acting upon an order so made sh all be indemnified
as effectually as if t here had been no right of a new trial.

293 . An order made under the provisions of this Chapter
must at the instance of the petitioner forthwith be notified
to the person found to be a person of unsound mind, and
inscribed without delay by the Regist ra r on the roll kept for
that purpose, and publicly exposed in the Regist ry.

29-1 . All acts done by the person foun d to be a person
of u nsound mind , subsequen tly to the making of the order ,
a re void.

295 . Acts anterior to the order may n evertheless be set
aside, if the fact e r such insan ity notoriously exi sted at the
time when these acts were done.

296 . (1) The Judge, I( satisfied by a report of the Medical
Superintendent of a mental hospital, or any other evidence.
that a person of unsound mind so found by inquiSition is cured
and capable of managing his affairs, may make an order
putting an end to the cura torship, and thereupon such person
shall resume the exerc ise of his rights.

(2) An order under this article may be made on
such terms and condi Uons as the JUdge thinks fit .

(3) Notice or an order under this article shall be
forthwith given to the cura tor .

CHAPTER T HIRD.

CURATORSHIP.

297 . There are two sorts of curatorship, one to the person ,
the other to property.
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298. (aubst. 34-1956). The persons to whom curators
are given are :-

(1) Interdicted persons.
(2) Children conceived but not yet born.

(3) Person s judicially con demned to imprisonment
for an y term exceeding six months.

299 . Curators to the person arc appointed with the
formali ti es and according to the rul es prescribed for the
appointment of tutors. They are sworn before entering upon
their dut ies.

300. (Rep. 34-1956).

301. A cu rator to an interdicted person is appointed by
the judgment wh ich pronounces the interdiction.

302. (Rep. 34-1956).

303. (Subst . 34-1956), A curator to an interdicted person
has over such person and his property the powers of the
tutor over th e person and property of the minor ; and has
towards him the same duties and responsibilities as the tutor
towards his pupil.

304 . No one, with the exception of husband and wire,
a nd asc endants and descendants , is obliged to retain the
curatorshi p of an interdic ted person for more than ten years.
At the expiration of that time, the curator may demand and
h as a right to be replaced on pet ition.

305. The cu rator to a child concei ved but not yet born,
is bound to act for such ch ild whenever its interests require
it. He has until its birth the administration of the property
which is to belon g to it, and afterwards he is bound to render
an account of the administ ra ti on.
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306 . If during the cura torship the party subjected to it
have any interests at va riance with those of his curator, such
party is given a cura tor ad hoc whose powers extend to these
interests alone.

307. (Am . 34-1956) . Curators to property are those
appointed :

1. To the property of absentees;

2. I n cases of subs ti t ution ;

3. To vacant estates ;

4 . To the property of extinct corporation s ;

5. To property abandoned by arrested or im prisoned
debtors or on account of hypothecs.

308 . Provisions rela ting to cu ra tors to t he property of
absentees are contained in t he Book respect in g Absentees.
Those concerning curators to the property of ex tinct corpora
tions, in the Book respecti ng Corporations. In the Third Part
and in the Code of Civil Procedure are to be fou nd the rules
relating to the appointment, powers and duti es of t he other
curators mentioned in the preceding article.

CHAPTER FOURTH.

(Subst. 34-1956) .

R£CI:IVERS.

309. In the case of any of the persons mentioned in article
311, any powers which , if such person were a person of un
sound mind so found by inquisition under the provisions of the
Lunacy Act, 1890 (3 & 4 Vict. c . 5) could be exercised by the
committ ee of the estate, may be exercised by such person in
such manner and with or without security, as the J udge SUbject
to rules of Court, may direct, and any such order may confer
cm the person therein named authority to do any specified
act or exercise unt il furt her order all or any of such powers
without further applica tion to the JUdge.
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310, Without prejudice to the generality of the power con
ferred by the preceding article the J Udge shall have and exer
cise the same power and jurisdiction to make orders rela ting
to the management and administration of the property of
persons to whom this Chapter applies as a J Udge in Lun acy
h as under the law of England for the ti me being,

311, The persons to who m this Chapter applies are :

(a) Persons of unsound mind so found by inqui si
tion ;

( b) Persons of unsound mind not so foun d by
inquisition , for the protection or administration of
whose property any order has been mad e before this
article came into force ;

(c ) Every person lawfully detained as a person of
unsound mind though not so found by inquisition ;

(d) Every person no t so detained and not foun d a
person of unsound min d by inquisit ion , with regard
to whom it is proved to the satisfaction of the Judge
that suc h person is through mental infirmity arising
from disease or age incapable of managing his
affairs ;

(e) Every person with regard to whom it is proved
to the sa tisfaction of the Judge th at such person is of
unsound mind and incapa ble of managing h is affairs,
and that his property does not exceed ten thousand
dollars in value, or that the income thereof does not
exceed five hundred dollars per annum ;

(I) Every person with regard to whom the Judge is
satisfied by affidavit or otherwise that suc h person is
or has been a prison er of unsound mind and contin ues
to be of unsound mind and in confinement;

(g) Every person received as a patient for temporary
t reatmen t under the provisions of sections 37A and
37B of the Mental Hospit als Ordinance ;
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(h) Every person with respect to whom the j udge is
satisfied that though not amenable to any ju risdiction
in lunacy he is by reason of h abitual intemperate
drinking of intoxica tin g liquor , or the h abitual taking
or using, of opium or other dangerous drugs within
the meaning of the Dangerous Drugs Ordinance,
incapable of managing his affairs.

3U A. (Ad. 34-1956). Every person appointed to d o any
act, or exercise any power under the provision s of this Ch apter,
shall be subject to the jurisdiction a nd authori ty of t he judge
as if such person were the curator of the property of a person
of unsound mind so found by inquisition.

31IR. (Ad. 34-1956). The powers confe rred by this
Chapter relating to management and admin istra tio n shall be
exercisable in the discre tion of the Judge for the maintenance
or benefit of the person of unsound mind or the habitual drunk
ard or of him or h is family or where it appears to be expedient
In the due course of th e management of his property.

3IJC . (Ad. 34· 1956) . Nothing in th is Chap te r shall
SUbject the property of a person of unsound mind or a h abitual
drunkard to claims of his creditors further than the same IS
now subject thereto by due course of law.

311D . (Ad. 34-1956) . An applicat ion for an order under
the foregoing articles of this Chapter shall be made by peti tion
to a Judge in Chambers suppor ted by affidav it and by sucn
other proof as the Court or J udge may deem necessary.
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BOOK ELEVENTH.

CORPORATIONS.

CHAPTER FIRST.

293

THE NATU RE , CREATION, AND Dl F F ERE:o<T K INDS

OF CORPORATIONS

312. Every corporation legally constituted is an art ificial
or ideal person , whose existence an d succession are perpetual,
or some times for a fixed period only, and which is capable of
enjoying certain righ ts and liable to cer tain obligations .

313. A corporation is consti tuted by Ordinance, by Royal
Charter, by Acts of the Imperial Par liamen t , 01' by prescription .

3H . Corporations arc aggreg ate or sole.

Corporations aggregate are those composed of several
members ; corporations sole are those consist ing of a single
individual.

315. Corpora tions are either religious or secular.

Religious corporat ions arc aggregate or sole. They are all
public.

Secular corporat ions are either ag-gregate or sole. They
are either public or private.

316. Secular corporations are further divided into political
and civil; those that are political arc governed by th e publ ic
law, and on ly fall within the control of th e civil law in their
relations, in certain respects, to individual members of society.

Civil corporations constituting, by the fact of their Incor
poration, ideal or artificia l persons, are as such governed by
the laws affecting individuals ; except as regards th e privileges
they enj oy an d the disabilities to which t hey are subjected.
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THE RIGHTS, PRIVILEGES, AND DISABILITIES OF CORPORAT ION S .

SECTION I .

THE RIGH TS OF CORPORATIONS .

317. Every corporation has a corporate name, which is given
to it at its creat ion or which has since been recognized and
approved by competent authority.

Under such name the corporation is known and designat
ed, sues and is sued, and does all its acts and exercises all
the fights which belong to it.

318. The righ ts which a corporation may exercise, besides
those specially conferred by its title, or by the general laws
applicable to its particular kind, are aU those which are neccs
eary to attain the objec t of its creation. Thus it may acquire.
alienate, and possess property, sue and be sued, contract, incur
obligations, and bind others in its favour.

319 . For these objects, every corporation has th e r ight to
select from its members, officers whose n umber and denomina
tions are determin ed by thc instrument of its creation or by
its by-laws or regulations.

320. These officers represent the corporation in all acts,
contracts or suits, and bind it in all matters which do not
exceed the limits of the powers conferred on them. These
powers are either determined by law, by the by-laws of the
corporat ion, or by the n ature of the dut ies imposed.

321. Every corporation has a tigh t to make, for its inter
nal government, for the order of its proceedings an d for the
management of its affairs, by-laws and regulations which its
members are bound to obey, provided they are legally and
rcguierty passed.
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, S ECTI ON n .

THE PRIVILEGES OF CORPORATIONS .

295

322. Besides the special privileges which may be granted
t o each corporation by its title of creation or by special law,
th ere are others which resul t from the fact of incorporat ion
and which exist of r ight in favou r of all corporate bodies, un
less taken away, restrained or modified by such t itle or by law.

323. The principal of these priv ileges is that which limi ts
t he responsibility of the members of a corporation to the
interest wh ich each possesses therein , an d exempts them from
all personal liability for the payment of obligations cont racted
by the corporat ion within the scope of its powers and with the
formalities requ ired.

S ECTION Ill .

TilE DISABILITIES OF CORPORAT IONS .

324. Corporat ions are SUbject to particular disabilities
which either preven t or restrain them from exercisi ng certain
rights, powers, privileges and functions, which natural persons
may en joy an d exercise. These disabilities arise eith er from
their corporate ch arac ter or are imposed by law

325. (Am . 34· 1956). In consequence of the disab ilities
which arise from their corporate ch aracter, they can neither
be tutors nor curators.

Subject to the provisions of any other statute, they can
not be executors of wills or undertake an y ad ministration
which necessitates the takin g of an oath, or imposes personal
responsibility.

They cannot be su mmoned person ally, nor appear in
Court otherwise than by attorney.

They cannot su e nor be sued for assault, battery or other
violence on the person.

They cannot serve as witnesses nor as jurors before the
Courts.
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They can neither be guardians nor judicial sequestrators.
nor can they be charged with any other functions or duties
the exercise of which may en tail imprisonment.

326 . The disabilities arisi ng from the law are :

1 . Those which are imposed on each corporation by its
title, or by any law applicable to the class to wh ich such
corporation belongs :

2 . Those which resul t from the laws imposing particular
conditions and formalities for the acquisition, alienation, or
hypotheca t ion of unmovable prope rty belonging to religious
or other corpora te bodies.

326,\. (Ad. 34-1956) . All corporat ions which , under the
provisions of their ch arters or of the law, can not acquire
real estate except to a limited amount, have the r ight , when
ever they dispose of or ali enate any real estate belon ging to
them , to apply the price thereof to the acquisition of other real
estate and also to receive the revenues thereof and to employ
the same for the objects for which they were cons ti tuted.

32. . /11 corporations are prohibited from issuing promis
sory note.. payable to bearer unless they have been specially
authorised to do so by their title of creation.

CHAPTER TIiIRD.

TH" DISSOLUTION AND LIQUIDATION OF CORPORATIONS.

SECJ'ION I .

THE DISSOLUTION OF CORPOR-\TION S .

328 . (Am. 34-1956). Corporations are dissolved :

1 . By Ordinance or Imperial Act or Order in Council
declaring their dissolution;

2 . By the expiration of the term or the accomplishment
of the object for which they were formed, or the happening
of the conditi on attached to their creation;

3 . By for feiture legally Incurred ;
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4 . By the death of all the members, the diminution of
their n umber, or by any other cause of a nature to interrupt
t he corporate existence, when the right of succession is not
provided for in such cases ;

5 . By the mutual consent of all the members, subject
to the modifications and under the circumstances hereinafter
determined ;

6 . By voluntary liquidation in the cases by law provided .

329. Religious and other corporations of a pub lic nature,
other than those formed for the mu tual assistance of their
members, cannot be dissolved by mutual consent without a
formal and legal surrender under the direction of the Court ;
but if they have been created by Royal Cha rte r , by Order in
Counc il, or by specia l Act or Ordinance, they can be dissolved
on ly by special law : or under the condit ions of the inst ru ment
which created them.

SECTION n.

THE LIQUIDAT ION OF DISSOLVED CORPORATIONS.

330. A dissolved corporation is, for the liqu idation of its
affairs, in the same posit ion as a vacant succession. The
creditors and oth ers interested have the same recourse against
the property which belonged to it, as may be exerc ised against
vacant successtons an d the property belong ing to them.

331. In order to fac ilitate such recourse , the Administrator
General represen ts such corporation as curator, and is seized
er the property which belonged to it . A curator may be
appointed by the J udge, in the place of the Adm inistrator
General , on the peti ti on of an interest ed party after pu blic
notice to other pa r ties interested as to the hearin g of such
pe tition .

332. The cu rator must make an inventory. He obta ins the
sale of the property by the sheriff, and such sale, whether of
movables or immovables, is subject to the same conditions
an d formalities and has the same effect as a judicia l sale.
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PART SECOND.

PROPERTI", ITS OWNERS HIP AND DIFFERENT MODIFICATION S.

BOO K FIRST.

THE DIFFERENT KINDS OF PROPERTY.

333 . All property . inCOTJXlreal as well as corporea l, is
movable or immovable.

CHAPTER FIRST.

IMMOVABLES.

33.... Property is immovable either by its nature or by its
desti nation , or by reason of the object to wh ich it is attached,
or lastl y by determination of law.

335. Lands, steam-mills, wate r-mills, wind -mills and
buildings are im movable by their nature.

336. Growing t rees, crops and fruits are a lso im movable.
but become movable when severed from the soli.

337 . Movable things which a propri etor has placed on h is
real property for a pennanency or which he has incorporated
the rewith , are immovable by their destination so long as they
remain there.

Thus, within these restric tions, the following and other
like objects are im movable :

1. Presses, boilers , s tills, vats and tuns ;

2 . All utensils necessary for working forges, mills and
other manufactories.

Manure, and the st raw and other substances intended for
manure, are likewise immovable by destination.
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3. All cattle, and all carts, cranks and other implements
employed in th e working of an estate.

338. Those th ings are considered as being attached for a
permanency which are placed by the proprietor and fastened
with iron and nails, imbedded in plaster, lime or cement, or
which cannot be removed without breakage, or without
destroying or deteriorating that part of the property to which
they are attached.

Mirrors, pictures and other ornaments are considered to
have been placed permanently when without them the part
of the room th ey cover would remain incomplete or imperfect.

339. Rights of emphyteusis, of usurruct of immovable
things, of use and habitat ion. servitudes, and rights or actions
which tend to obtain possession of an immovable, are immova
ble by reason of the objects to which they are attached.

340. All movable property of which the law ordains or
authorises the conversion Into immovable property becomes
immovable by determination of law either absolutely or for
certain purposes. Also the monies produced by th e redemption
of constituted rents which belong to minors are immovable.

Su ms accruing to a minor from th e sale of his immovables
during hi s minority, remain immovable so long as the minority
lasts.

The law declares to be also immovable all sums given by
ascen dants to their children, in contemplation of marriage,
to be used in th e purchase of real estate.

CHAPTER SECOND.

MOVABLES.

341. Property is mo vab le by its n atu re or by determination
of law.
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3-1 2. All bodies which can be moved from one place to
another, either by t hemselves , as animals. or by extrinsic force.
as inan imate things, are movable by nature.

3-13 . Materials a risi ng from the demolition of a building.
or of a wall or ot her fence, and t hose collected for the consu uc
tion of a new one , arc movable so long as they are not used.

But things forming part of a buildin g, wall or fence, an d
which are only temporarily separated from it, do not cease to
be immovable so lon g as they a re destined to be re placed.

3-14 . Those immovables are movable by determination of
law, of which the law for certain purposes authorises the con
version into movables : so a rc all obligations, although sec ured
by mortgage, and actions respecting movable effects, including
debts created or guaranteed by the Colony or by corporatio ns.
also a ll shares or interest s in financ ial, commercial or man utac
turing com panies, a lthough su ch companies, for the purposes
of their business, should own immovables. These im movables
are reputed to be movable with regard to each partner , only
so long as the company lasts.

3-15 . All rents, even constituted an d life rents. and
wh ether der ived from real or personal property are movable
except those resulting from em phyteusis.

3..6 . Leases of im movable proper ty ot her than em phyteu tic
leases are movable.

3..j . No ground-rent, or other rent, affecting real es tate,
can be created for a term exceeding ninety-n ine years, or the
lives of three persons consecut ively.

These terms having expired, the creditor of any such rent
may exact the capital of it.

Such rents altho ugh crea ted for ninet y-n ine years, or for
the lives of three person s, are, a t all times, redeem able, at
t he option of the debto r , in the same manner as constituted
ren ts to which they are assimilated. .
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3..8 . But it may be sti pula led in the act creating con
stituted or other perpetual rents, that they shall only be
redeemed at the end of a certain time agreed u pon. But if
such term exceeds thirty years the stipulation is void with
1espect to the excess.

349. All rents except those derived from emphyteusts,
th ose to which the creditor has only a conditional or limited
light, and others In this chapter specia lly excepted , are
redeemable at the option of the debtor , unless there be a
special stipulation to the contrary.

350 . Life rents and other temporary ren ts at the termina
tion of which no reimbursement of the capital is to take place
a re not redeemable at the option of either of the parties alone.

In the Twelfth Book of the Third Part, a mode is provided
for the redemption of Ufe rents when it is compelled under
Judicia l proceedings.

Temporary rents, other than life ren ts, and not subject to
the reimbursement of the capital, a re esti mated in like case
in the same manner as life rents.

351. When a rent , subject to the reimbursement of the
capital, is redeemable, the sum pa yable for the redemption ,
when not determined by agreement or otherwise is the
original capital for which the rent is considera t ion; or it
the rent was created in respect of a thing other than money,
the value in mon ey of such thing. But if the amount of the
capital or the value as aforesaid do not appear, the redemp
tion is effected by the payment of a sum sufficient, if bearing
interest a t the rate of six per centum per annum, to produce
interest equal to the ren t .

352 . The word" fu rniture " comprises only the movabl es
which are dest ined to furnish and ornament apartments, such
as tapestry, beds, seats, m irrors , clocks, tables, china and
othe r objects of a like kind.
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It also comprises pictures and sta tues, but not conecuons
of pictures which are in ganer tcs or particular rooms.

As regards china, likewise, on ly th at which forms part of
the decoration of a room comes un der the denomination
01 furniture.

In the sale or the gift of a "furnished house" the word
.. furnished " comprises no other movables than furniture.

353. The sale or gift of a house with all that it contains,
does not comprise read y money, nor debts due or other rights
the ti tles to which happen to be in the house. It comprises
all other movable effects .

CHAPTER THIRD.

PROPERTY IN ITS RELATTONS TO ITS OWNERS OR

POSS ESSORS .

35t . Proper ty belongs etther to the crown, or to corpora
tions, or to individuals.

That of corpora tions is SUbject , in cer tain respec ts as to its
administration , its acq uts tu cn and its alienation , to certain
rules and formalities which are pecu liar to it .

Individuals have the free disposal of the thi ngs belonging
h) them under the mcdtncettcns established by law.

355 . Roads and public ways maintained by the State, the
Queen 's chain, the sea-shore, lands recl aimed from the sea,
ports, harbours and roadsleads, and generally all those por
tions of territory whic h do not const itute private properly,
a re considered as being dependen cies of the crown dom ain.

356. All esta tes whic h a re vacant or without an owner•
and those of pe rsons who die withou t representatives or whose
succession is abandoned, belong to the crown.

357. The gates, walls, ditches, and ramparts of military
places and of fortr esses also belong to the crown.
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358 . The same role applies to the lands, fortifications
and ramparts of places which are no longer used. for military
purposes; they belong to the cro....-n, if they have not been
validly alienated.

359 .
the use

The property of corpora tions is that to which or to
of which these bodies have an acquired right.

~60 . A person may have with respect to property, either
a ri~ht of ownership, or a simple right of enjoyment, or a
servitude to exercise.

BOOK SECOND.

o~ERSHIr .

361. Ownership is the ri gh t of enjoying and of disposing
of things in the most absolute manner , provided that no us'!
be made of them which is prohibited by law or by regulations
made in accordance with law.

362 . No one can be compelled to give up h is property
except for public utility an d in considerat ion of a just
indemnity.

363 . Ownership in a thing, whether movable or immov
able, gives t.~e right to all it produces , and to all that is
joined to it as a n accessory whether naturally or artificially.
This right is called the right of accession.

CHAPTER FI RST.

THE RIG HT OF ACCESSlO~ I N RESf'£C'J OF WHAT IS

P RODUCED BY A TIliNG.

am . The natural and industrial frui t s of the earth , civil
fruits, and the increase of animals, belong to the proprie tor
hy ri ght of accession.
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365 . The fruits produced by a thing, only belong to the
proprietor subjec t to the obligation of restoring the cost 01
the ploughing, tUling, planting, weeding, and sowing done
by third persons.

366 . A mere possessor onl y acquires the fru its in the case
of h is possession being in good faith ; otherwise h e is obliged
to give the produce as well as the thing itself to the proprietor
who claims it.

A possessor in good faith is not bound to set off the fruits
against improvements for which he has a right to be relm
hursed.

367. A possessor is in good faith when he possesses in
....irtue of a title the defects of which as well as the happening
of the resolutory cause which puts an end to it arc unknown
to him. Such good faith ceases only from the moment that
these defects or the resolutory cause are made known to h im
by proceedings at law.

CHAPTER SECOND.

THE RIGHT OF ACCESSION IN RESPECT OF WllAT BECOMES

UNITED AN D I NCORPORATED WITH A THI NG.

368. Whatever becomes united or incorporated. with a
thing belongs to the proprietor, according to the ru les
h ereinafte r established.

S ECTION I .

THE RIGHT OF ACCESSION I N RELATION TO IMMOVABLE PROPERTY.

369. Ownersh ip of the soil carries with it ownership 01
what is above and what is below it ; except that a mine may
be alienated and owned apart from th e land above It.

The owner may make upon the soil any plantations or
buildings he thinks proper, saving the except ions established
in the book respecting servttudes.

He may make below it any bu ildings or excavations he
thinks proper, and drawn from such excavations and products
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they may yield, provided that no injury is done th ereby to
the property of others.

370 . All buildings, plan tations and works on any land or
underground, are presumed to have been made by the owner
at his own cost , and to belon g to him , unless the cont rary
is proved ; without prejudice to any right of property, either
in a cellar under the building of another or in any other pa r i
of such building, wh ich a third party may h ave acquired or
may acquire by prescription .

371. The owner of the soil who has constructed buildings
or works wit h materia ls which do n ot belong to him, must
pay the value of the materials. He may also be condemned
to pay damages, if there be any ; bu t the owner of the
materials has no right to take them away.

372. When improvements have been made by a possessor
with h is own materials, the right of the owner to such im
provements depen ds on their nature and the good or bad
faith of such possessor.

If they were n ecessary, the owner of the lan d cannot have
them taken away. He must , in all ca ses , pay what they cost,
even when they n o longer exist ; except, in the case of bad
faith , the compensat ion of rents issues and profits.

If they were n ot necessary, and were made by a possessor
in good fai th , the owner is obliged to keep them , if they still
exist, and to pay either the amount they cost or that to the
exten t of which the value of the land has been augmen ted.

If. on the con trary, the possessor were in bad faith, the
owner has the option either of keeping them , upon paying
what they cost on their ac tual value, or of permitting such
possessor. if the la tter can do so with advantage to h imself
without deteriorating the land , to remove the m at his own
expense. Otherwise, in each case, the improvements belon g
to the owner, without indemnification . The owner may, in
every ca se, compel the possessor in bad fai th to remove them.
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373. In the case of the th ird paragraph of the preceding
art icle, if the im provements mad e by the possessor be so
extensive and costly that the own er of the land can not pay
for them, he may, according to the ci rcumstances and the
discre tion of the court, compel the possessor to keep the
property, and to pay the estimated value of it.

374. In case the party in possession is forced to give up
the immovable upon wh ich he has m ade im provemen ts for
which h e is entitl ed to be reimbursed, h e h as a right to
retain the property unt il such reim bursemen t is made, with
out prejudice to his personal recourse to obtain repayment ;
except in the case of surrender in any hypothecary action, as
specially provided for in the Book respec ting Pr ivileges a:'1d
Hypothecs.

375 . Deposits of earth and augmentations which are
a stream or r iver are called alluvion . Alluvion is the property
of the owner of the adjacent land.

376. As to ground left dry by running water which
insensibly withdraws from one of its banks by bearing in u pon
gradually and imperceptibly formed on land con tiguous to
the other, the owner of the uncovered bank gains such
ground, and the owner of the opposite bank cannot recla im
the land he has lost.

This right does not exist as regard s land reclaimed from
the sea, which forms par t of the public domain.

377. Islands and deposits of earth which are formed in
rivers belong to the owners of the banks on the side wh ere
the island Is formed. If the island be not formed on one side
on ly, it belongs to the owners of th e banks on both sides,
divided by a line supposed to be drawn in the middle of the
r iver.

378. If a river or stream, by forming a new branch, cut
and surround the land contiguous to it, and thereby form
an island, the owner retains the property in suc h land.
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379 . If a river or stream abandon its course to take a
n ew one, the proprietors of the lan d n ewly occupied take as
an indemnity the ancient bed, each In proportion to the
land which has been taken from him.

S ECTION 11.

THE RIGHT OF ACCESSION I N RELATION TO

l\IOVflBLE PROPERTY.

380. The right of accession in its application to two
movable things, belonging to two different owners, is entirely
subordinate to the principles of natural equity.

The following rules wh ich are obligatory in the cases where
they apply, serve as examples in the cases not provided for,
according to circumstances.

381 . Whe n two things belonging to different owners have
been united so as to form a whole, although th ey are separ
ab le and one can subsist without the other, the whole
belon gs to the owner of the thing which forms the principal
part. SUbject to the obligation of paying the value of the
other thing, to him to whom it belonged.

382. That part is reputed to be the principal one to which
the other has been united on ly for the use, ornament or
completion of the former.

383. However, when the thin g united is much more
valuable than the principal thing. and h as been employed
without the knowledge of its owner, he may require that the
thing so united be separated in order to be returned to him,
al though the thing to which it h as been joined may thereby
su ffer some in ju ry.

384. If of two things united so as to form a whole, one
cannot be considered as the accessory of the other, the more
valuable, or, if the values be n early equal, the more
considerable in bulk, is deemed to be the principal.
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385 . If an artisan or any ot her person h ave made use of
any materia l which did n ot belong to him to form a thing of
a new description , whether the ma terial can resume its
previous form or not , h e who was the owner of it h as a right
to demand the thing so formed, on paying the price of the
workmanship.

386. If however the workmanship be so important that it
greatly exceeds the value of the material employed, i t is then
considered as the principa l part, and the workman has a
right to retain the thing, on paying the price of the mater ial
10 the proprietor.

387 . When a person has made use of materials which in
part belonged 10 him and in part did n ot , to make a th ing
(If a different kind, without either of the two materials being
entirely destroyed, but in such a way that they cannot be
separated without inconvenience, the th ing is common to the
two owners, in proportion , as respects the one, to the material
belonging to him, and as respects the other , to the material
belonging to him, and to the price of the workmanship.

3S8. When a thing h as been formed by the admixtu re of
several materials belonging to different owne rs, bu t of which
neither can be looked upon as the princ ipal mat te r, if the
materials can be separated, the owner, without whose know
ledge the materials have been mixed, may demand their
division.

If t he materials cannot be separated without inconvenience,
the parties acquire the ownership of the thing in common,
in proportion to the quantity and value of the materials
belonging to eac h .

389 . If the material belonging to one of the owners be
much superior in quant ity and price, in th at case the owner
of the material of superior value may claim the thing
produced by the ad mixture, on paying to the other the
value of his material.
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390. When the thi ng remains in comm on among the
proprietors of the materials from which it is m ade, it m ust
be disposed of by licitation for the common benefit , if any
one cf them demand it.

391 . In all cases where an owner whose ma terial has been
employed without h is consent, to make a thi ng of a different
description , may claim the proprietorship of such thing, he
has the choice of demanding the restitution of his material
in the same kind , quantity , weight , measure and quality, 0 1'

its value.

392. Whoever is bound to give back a movable object upon
which he has made improvements or additions for wh ich he is
entitled to be reimbursed, may retain such object until he has
been so reimbursed, without prejudice to h is personal
remedy.

393. Persons who have employed materials belonging to
others and without their consen t , may be condemn ed to pay
damages if damage has been suffered.
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BOOK THIRD.

USUFRUCT, USE AND HABITATION.

CHAPTE R FIRST.

[Ch. 242

USUFRUCT.

394 . Usurruct is t he r ight of us ing and enjoying things
of which another has t he ownership, in the same manner as
the owner uses and enjoys them, but subject to the obligation
of preserving their substance.

395. Usufruct may be established by law, or by the will
of man,

396 . Usufruct may be established purely or condition ally,
and may commence at once or from a certain day.

39; . It may be established in respect of property of all
kinds, movable or immovable.

SECTION r.
THE RIGHTS OF THE USUFRUCTUARY.

3fl8. The usurructuary has the right to en joy every kind
of fruits, whether natu ral, indust rial or civ il, wh ich the thing
subj ect to the usufruct can produce.

399 . Natural fru it s are those which are the spontaneous
produce of the son. Th e produce and t he in cr ease of animals
are a lso natural fruit s.

The industrial frui ts of the soil are those obtained by the
cultivation or working thereof.

400 . Civil fruits a re the rent of houses , interest of sums
due and arrears of rents. The rent due for the lease of
plantations is also includ ed in the class of c tvn fru its.

401 . Natural and in dustrial frui ts attached by branches
or roots, at the moment when t he usurruct is in operation,
belong to the usufructuary.



Part 2nd.] Property ( Ownership and Modificat ions) . 311

Those in the same condition at the moment when the
usurruct ceases, belong to the proprietor, without recompense
on either side for plantin g, till ing, sowing or weeding, but
a lso without prejudice to the portion of the frui ts which m-.
be acquired by a farmer on shares, if there be one at the
commencement or at the termin at ion of the usurruct.

402 . Civil frui ts are considered to be acquired day by day,
and belong to the usufruetuary in proportion to the durat ion
of his usut ruct .

This rule app lies to rent from the lease of plantat ions, as
also to the rent of houses and to other civil frui ts.

403 . If the usufruct comprise things which can not be
used with out being consumed, such as money, grain , liq uors,
the usun-uctuary has the right to use them, bu t subject to
the obligation of payin g back others of like quantity, quality
and value, or their equivalent in mon ey, at the end of the
usurruc t .

·10·1. The usufruct of a life-rent gives also to the
usufructuary, during the period of his usurru ct , the right to
retain the whole of the pa yments that he h as received as
payable in advance, without being obliged to make any
restitution.

405. If the usufru ct comprise things Wh ich, without
being at once consumed, deteriorate gradualIy by use, as
linen or furni ture, the usufr uctuary h as the righ t to use
them for th e purpose for wh ich th ey are destined , and, a t
the en d of th e usurruct, he is only Obliged to restore them
in the con dition in wh ich they may be , and not deteriorated
by his fraud or fault.

406 . The usu fructuary cannot fell trees which grow on
the land subj ect to the usufruct. Whatever he may require
for hi s own use must be taken from those which h ave fa llen
accidentally.
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If however among the latter there be not a sufficient
quantity of a suilable kind for the necessary repairs which
he is bound to make, and for the keeping in repair and the
working of the estate, he has a right to fell whatever may be
required for these purposes, conformably to the usage of the
place, or to the cu stom of proprietors; he may even fell trees
for fuel , if there be any of the kind generally used in t he
local it y for that purpose.

407 . Any 1I1..Iit trees which die. even those which arc
u prooted or broken by acc ident, belong to the usurructuary,
but he is bound to replace them by others, unless the larger
proportion has been thus dest royed, in which case he is not
bound to replace them.

408. The usufruc luary may enjoy his righ t by h imself, or
lease i t, and may even sell it or dispose of it gratuttousty.

If he lease it, the lease expires with his usurruct. But the
planter or the tenant has a r ight and may be compelled to
continue his enjoyment during the rest of the year wh ich
had begun before the usufruct expi red ; payment of the rent
being made to the proprietor.

409 . He enjoys all riqhts of servitude, of passage, and
generally all the rights of the proprietor in the same manner
as the proprietor himself.

·H O. Mines and quarries are not comprised in the
usutruct of land.

The usurruc tuary may nevertheless take therefrom all the
materials necessary for the repair and ma intenance of the
estate subject to his right.

If however these quarries, betorc the opening of the
usur ruct, have been worked as a source of revenue by the
proprietor, the usufructuary may continue such working in
the way in which it has been begun.

411. The usun'uctuary h as no right over t reasure found
• •during the usurruct, on the land whic h is subject to i t .
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412. The proprietor cannot, by any act of h is whatever,
injure the r ights of the usufructuary.

On his side, the usuf ru ctuary cannot, at the cessation of
the usutruct, claim indemnity for any improvements he has
made, even when the value of the thing is augmented
thereby.

He may however take away the mirrors, pictures and other
ornaments which he has placed there, bu t subject to the
obligation of restoring the property to its former condition.

SECTION 11.

T HE OBLIGATIO NS OF THE USUFRUCTUARY.

413. The usufructuary takes the things in the condition
in which they are; but he can only enter into the enjoyment
of them after having caused an inventory of the movable
property and a statement of the immovables subject to his
right to be dr-awn up, in the presence of or after due notice
given to the proprietor, unless he is dispensed from doing so
by the act constituting the usufruct.

414 . He gives security to enjoy the usufruct as a prudent
administrator , unless the act creating it exempts him from so
doing. But the vendor or donor who has reserved the
usurruct is not obliged to give security.

415 . If the usufructuary cannot give security, the
immovables are leased, farmed or sequestrated.

Sums of money comprised in the usufruct are invested;
provisions, and other movable things which are consumable
hy m,e, are sold, and the price produced is likewise invested.

The interest of suc h sums of money, and the rent from
leases belong in these cases to the usufructuary.

416. In default of security the proprietor may require
that movable property liable to be deteriorated by use, be sold
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in order that the price may be invested and received as in the
preceding article.

Nevertheless the usutructuary may demand and the court
may grant, according to circumstances, that a portion of the
movables necessary for his use may be left to him on the
simple security of his oath , and subject to the obligation of
producing them at the expiration of the usurruct.

417 . The delay to give security does not deprive the
usufrucluary of whatever fruits h e is entitled to; they are
due to him from the moment the usufruct commences.

418 . The usufructuary is only liable for the lesser repairs.
For the greater repairs the proprietor remains liable, unless
they result from the neglect of the lesser repairs since the
commencement of the usun-uct, in which case the usurruc
t uary is a lso held liable.

419 . The greater repairs a re those of main walls and
vaults, the restoration of beams and the entire roofs an d also
the entire reparation of dams, prop-walls and fences.

All other repai rs are lesser repairs.

420. Neither the proprietor nor the usufruetuary is
obliged to rebuild what has fallen into decay or what has
been destroyed by unforeseen event.

421. The usufructuary is liable, duri ng his enjoyment, for
nil ordinary charges, such as ground-rents an d other annual
dues and contributions encumbering the property when the
usufruct begins.

He is likewise liable for all charges of an ext raordin ary
nature imposed thereupon since that ti me, such as taxes,
rates, and other like burthens.

422 . A legacy of a life-rent or alimentary pension, must be'
entirely paid by the universal legatee of the usurruct, or by
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the general legatee of the usufruct according to the extent of
his enjoyment, without any recourse in either case.

423 . A particular usufruc tuary is not liable for the pay
ment of any part of the hereditary debts, not even of those
for which the land subject to the usufruct is hypothecated.

If he be forced, in order to retain his enjoyment, to pay any
of these debts . he has his recourse against the debtor and
against the proprietor of the land.

424. A general usufructuary must contribute with the
proprietor to the payment of the debts as follows:

The immovables and other things subject to the usurruct
are valued. and the contribution to the debts is fixed in
proportion to suc h value.

If the usufruc tuary advance the sum for which the
proprietor must contribute, the capital of it is restored to him
at the expiration of the usufruct , without in terest .

If the usufructuary wl1l not make this advance, the
proprietor has the choice either of paying the sum, and
in such case the usufructuary is obliged to pay him the
interest thereon during the continuance of the usufruct, or of
causing a sufficient portion of the property subject to the
usurruct to be sold.

425. The us ufructuary is only liable for the costs of such
suits as relate to the enjoyment, and for any other condemna
tions to which these suits may give rise.

426 . If durin g the continuance of the usurruct, a third
party commit any enc roachments on the land, or otherwise
attack the rights of the proprietor, the usurructuary is
obliged to notify him of it, and in default thereof he is
responsible for all the damage which may result theretrom to
the proprietor, in the same manner as he would be if the
injury were done by himself.
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-1 2. If an an imal on ly be t he subject of the usutruct , and
it perish without the fault of the usurructua ry. he is not bound
to give back another, nor to pay it s va lu e.

-1 28 . If th e usurruct be created on a herd or flock, and it
perish entirely by accident or disease, and wit hout t he fa ult
of the usut ructuary, he is only obliged to account to th e
proprietor for the skins or t hei r value .

If the flock do not perish entirely, the usufr uctuary is
obliged to replace the animals which have perished. up to
t he n umber of the increase.

SECTION DI.

THE TERMINATION OF USUFRUCT.

429. Usufruct ends, If it be for life, by the death of the
usuf ructuary ;

By the expiration of t he time for wh ich it wa s granted ;

By the confusion or reunion in one person of the two
quali ties of usurructuary and of proprietor ;

By non-user of t he right. during thirty yea rs , and prescrip
ti on thence acquired by third persons ;

By the total loss of the thing on which the usurruct is
established.

-130 . Usufruct may also cease by reason of the abuse the
usufructuary makes of h is enjoyment , either by commi tting
waste on t he property or by allowing it to deprecia te for
want of ca re.

The creditors ef the usufructua ry may intervene in con
testa tions, for the preserva tion of their righ ts ; t hey may
offer to repair the injury done and give secu rity for the
future.

The courts may , accordi ng to the gravity of the circum
stances, ei ther pronounce the absolute exti ncti on of the
usurruct , or only permit t he entry of the proprietor into
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possession of the object charged with it, subject to the ohliga
tion of annually paying to the usurructuary or W his
represen tatives a fixed sum, until the ti me when the usufruc t
shall cease.

431 . A usurruct wh ich is granted without term to a
corporation only lasts thirty years.

432 . A usufruct granted until the date when a third
party reaches a certain fixed age, continues until such date,
although the third person should die previously.

433 . The sale of a thing subject to usufruct does not in
any respect change the right of the usurructuary who con
tinues to enjoy h is usurruct , unless h e h as formally renounced
it.

434 . The creditors of the usufructuary may have h is
renunciation annulled, if it be made to their prejudice.

435. If only a part of the thing subject to the usuu-uct
perish, the usufruct continues to exist in respect of the
remainder.

436. If the usurruct be establish ed upon a building only,
and such building be destroyed by fi re or other accident, or
fa ll from age, the usurructuery has no right to enjoy either
the groun d or the materials.

If the usu fruct be established in respect of a property of
which the buildin g dest royed formed part, the usufructuary
enjoys the groun d and the materials.

CHAPTER SECOND.

USE i,ND HABITATIO N.

437 . A right of use is a r ight to enjoy a thing belonging
to another and to take the fr uits thereof', bu t only to the
extent of the requirements of the user an d of his family.
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When applied to a house, right of use is called right of
h abitation.

438 . Rights of use and habitation a te established only
by th e wtu of man, by deed inter vivos or by last will .

They cease in the same manner as usufruct.

-1 39 . These righ ts ca nnot be exercised without previously
giving securi ty, and making sta temen ts and inven tories as
in the case of usufruct.

HO . He who has a right of 'Use or of habitation, m ust
exercise it as a prudent administrator.

441 . Rights of use a nd of habitation are governed by
the t itle which creates them, and a re more or less ex tensive
according to its di sposi tions.

4-1 2 .
rights,

If the title be not expllcit as to the extent of these
they are govern ed as follows.

....3 . He who has the use of land is only entitled to so
much of its frui ts as is necessary for his own wants and
those of his family.

He may also take what Is required for the wants of children
born to him after the gran t of the right of use.

4U . He who has a ri ght of use can neither assign nor
lease it to another.

445 . He who has a r ight of habitation in a house may
live therein with his family, even if he were not married when
such light was granted to him.

4-16 . A right of habitation is confi ned to what is necessary
for the habitation of the person to whom it is granted and
his family.

447 . A right of h abita tion can n either be assigned n or
leased .
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4-18 . If he who has the use take all the fruit s of the land,
or if he occupy the whole of the house, he is subject to the
costs of cultivation, to the lesser repairs , and to the paymen t
of all cont ribut ions, like the usutructuary.

If he only take a portion of the fru its, or if he only occupy
a part of the house, he cont ributes in the proportion of h ill
enjoyment.

BOOK FOURTH.

SERVITUDES.

GENERAL PROVISIONS.

449 . A servitude is a charge upon real property, which
imposes upon the owner or occupant of the property an
obligation towards another, either to prevent its cond ition
from affecting such other, or to use or forbear from using
it in a particular manner, or to permit it to be used in a
manner definite and circumscribed which is short of occupa
tion.

When this obligation exists for the benefit of the owne r
or occupant of adjoin ing land, in his quality as such owner
or occupant, the charge is called a real servitude.

-150 . A real servitude arises from the natural position of
the property, or from the law, or it is established by pri vate
act.

CHAPTER FIRST.

SERVITUDES W HICH ARISE f1!:OM THE SITUATION

OF P ROP ERTY .

451. Lands on a lower level are subject towards those on a
h igher level to receive such waters as flow from the latter
naturally and without the agency of man.
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The proprietor of the lower land cannot raise any dam to
prevent this flow. The proprietor of the higher land can do
nothing to aggravate the servitude of the lower land.

452. He who has a spr-ing on his land may use it :md
dispose of it as he pleases unless then be a special servitude
with respect to it.

453. He whose land borders on a stream, may use it for
his own purposes, but in such a manner as not to prevent the
exercise of the same right by those to whom It belongs.

He whose land is crossed by such st ream may use it within
the whole space of its course through the property, but
subject to the obligation of allowing it to take its usual course
when it leaves his land.

454. Every proprietor may oblige h is neigh bour to set tle
the boundaries between their contiguous lands.

The costs of so doing are common ; those of the SUit, in
case of contestation, are in the discretion of the cou rt.

-155, Every proprietor may oblige his neighbour to make
in equal portions or at common expense, between their
respective lands, a fence. or other sufficient kind of separation
according to the custom, the regulations, and the situation of
the locality.

CHAPTER SECOND.

SERVITUDES ESTABLISHED BY LAW.

-156. servitudes establ ished by law have for their object
public utility or that of individuals.

-157 . Those established for public utility have for their
object the construction or repair of roads or other public
works.

Whatever concerns this kind of servitude Is de tennlned by
particular laws or regulations,
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458. The law subjects proprietors to different obligations
with regard to one another independently of any stipulation.

45!). Some of these obligations are governed by particul r,

ordinances.

The others relate to division walls and ditches, to cases
where a cou nter-wall is necessary, to views upon the property
of a neighbour, to the eaves of roofs , and to rights of way.

SECTION J.

DI VIS ION WALLS AND DITCHES, AND CLE,\RII.NCE.

-160 . Both in town and country, walls serving for
separation between buildings up to the required heights, or
between yards and gardens, and also between enclosed fields,
are presumed to be common, if there be no title, mark or other
legal proof to the contrary.

461 . It is a mark that a wall is not common when tts
summit is straight and plumb with the facing on one side,
and on th e other side exhibits an in clined plane; and aka
when one side on ly has a coping, or mouldings, or corbels of
stone, placed th ere in building the wall.

In such cases the wall is deemed to belong exclusively to
the proprietor on whose side are the eaves or the corbels and
mouldings.

462. The repam ng and rebuilding of a common wall are
chargeable to all those who have any right in it, in proportion
to the r ight of each.

463. Never theless every coproprietor of a common wall
may avoid contr ibuting to its repair and rebuilding by
abandoning his share in the waU and renouncing his right of
making USe of it.

46-1 . Every coproprietor may build against a common wall
and place therein joists or beams, to within four inches of
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the whole thickness of the wall, without prejudice to the r ight
which the neighbou r has to force him to reduce the beam to
the half thickness of the wall, in case he should himself desire
to put beams in the same place, or to bu ild a chimney against
it.

465. Every copropnetor may raise the common wall at
will, but at his own cost, upon paying an indemn ity for the
additional weight imposed , an d bea ring for the future the
expense of keeping it in repair above the h eigh t which is
common.

The indemnity thus payable is the six th of the value of th e
superstructure.

On these conditions such superstructure becomes th c
exclusive property of him who built it; bu t it remains, as to
the r ight of view, SUbject to the rules applicable to common
walls.

466. If the common wall be n ot in a condition to support
the superstructure, he who wishes to raise it mus t have it
rebuilt at h is own cost, and the excess of thickness must be
taken on his own side.

467. The neighbour who has not contributed to the
superstructure may acquire the joint-ownersh ip of it, by
paying half of the cost thereof, and th e value of one-half of
the ground used for th e excess of thickness, if the re be any.

468 . Every owner of proper ty adjoining a wall, has the
privilege of making it common in whole or in part, by pa ying
to the prop rietor of the wall h alf the value of the part he
wishes to ren der common, an d h alf the va lue of the ground on
which suc h wall is built.

469 . One n eighbour cannot ma ke any recess in the body
of a common wall, nor ca n h e apply or rest any work there,
with out the consent of the other, or on his refusal, without
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having caused to be settled by experts the necessary means
to prevent the new work from being injurious to the rights
of the other.

470 . Every person may oblige hi s n eighbour, in towns and
Villages, to contribute to the building and repa ir of the fence
separating their houses, yards and gardens s ituated in the
m id towns and villages to a hei ght of eight feet from the
ground or the level of the street.

471. When the different stories of a house belong to
different proprietors, if their titles do not regulate the mode
of repairing and rebuilding, it must be done as follows:

All the proprietors cont r ibut e to the main walls and the
roof, each in proportion to the value of the story which
belongs to him ;

The proprietor of each story makes the floor under him ;

The proprietor of the first story makes the stairs which lead
to it ; the proprietor of the second story makes the stairs
which lead from the first to his , and so on.

472 . When a common wall or a house is rebui lt , the active
and passive servitudes continue with regard to the n ew wall
or to the new house, provided they are not rendered
more onerous, and provided the rebuilding be done before
prescription is acquired.

473. All ditches between neighbouring properties are
presumed to be common if there be no title nor mark to the
contrary.

474. When the embankment or the earth thrown out of
a ditch is only on one side of it , it raises a presumption that
the ditch is not common.

475 . A ditch is presumed to belong exclusively to him on
whose side the earth is thrown out.
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476 . A common ditch mu st be kept at common expense.

477 . Every hedge whic h separates land is reputed to be
common, unless only one of the lands is enclosed, or there is
a sufficient title or possession to the contrary.

478. No neighbour can plant trees or shrubs or a llow any
to grow nearer to the line of separation than the distanc e
prescribed by special regulations, or by established an d
recognized usage t and in default of such regulations and
usage, such distance must be determined according to the
nature of the t rees and their situation, so as not to injure the
neighbour.

479. Either neighbour may require tha t any trees and
hedges which contravene the preceding article be uprooted.

He over whose property the branches of his neighb our's
t rees extend, although the t rees are growing at the prescribed
distance, may compel his n eighbour to cut suc h branches.

If the roots extend upon his property, he has a right to cut
them himself.

480. Trees growing in a common hedge are common as the
hedge itself, and either of the neighbours has a r ight to have
them feUed.

481 . Every proprietor or occupier of land in a state of
cultivation, contiguous to uncleared land, may compel the
proprietor or occupier of the latter to feU aU trees along the
line of separation which are of a nature to in jure the
cultivated land. But an exception may be allowed by the
court, in favour of fruit trees or of ornamen tal trees in the
neighbourhood of a residence.

SECTION n .

THE DISTANCE AND THE INTERMEDIATE W ORKS REQUIRED

FOR CERTAIN STRUCTU RES .

482. The following provisions are established for towns
and villages:
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1. He who 'Wishes to have a well near the common wall
or that belonging to his neighbour, must make a counte r-wall
of masonry one foot thick.

2. He who wish es to have a chimney, or a hear th. or a
stable, 01' a store for salt or other corrosive substances, near a
common wall or wall belonging to hi s neighbour. or to raise
the ground or heap earth against it, is obliged to make a
counter-wan or other work, the su fficiency of which is
determined by usage. and, in default of any SUCh, by the
courts .

3 . He who wishes to have an oven , forg e or furnace,
must leave a vacant space of six inches between hi s own wall
and the common wall or that of his nei ghbour.

4 . No one is permitted to make or retain a pri vy to the
injury of a neighbouring well.

SECTION Ill.

VIEW ON THE PROPERTY OF A NEICHBOUR.

483. One neighbour can not, without t he consen t of the
other, make in a common wall any window or opening of any
kind whatever, not even of fixed glass.

484 . The proprietor of a wall whether of wood or otherwise.
which is not common and is on the boundary of the land of
another, or within three feet of the boundary, may make in
such waU openings for windows on ly in such a manner that
neither view nor passage through them can be obtained.

SECTION IV.

THE EAVES OF ROOFS .

485. Roofs must be const ructed in such a manner that
the rain falls from them upon the land of the proprietor. He
has no right to make it fall upon the land of hi s neighbour.
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SECTION V.

THE RIGHT OF W AY.

486. A proprietor whose land is enclosed on all sides by
that of others, and who has no communication with th e public
road, may claim a way upon that of his n eighbours for the
use of his property, but must pay an in demnity proportionate
to the damage he may cause.

487 . The way must generally be had on th e side where the
crossing is shortest from the land so enclosed to the public
road.

488. It should however be established over the part where
i t will be leas t injurious to him upon whose land it is granted.

489. If the land becomes so enclosed in consequence of a
sale, of a pa r tition, or of Cl. will, it is the vendor, the co-partt
uoner, or the heir, and not the proprietor of the land which
offers the shortest crossing, who is bound to furnish t he way,
which is in such case due, without indemnity.

490 . If the way thus granted cease to be necessary, it may
be suppressed, and in such case the indemnity pai d is restored,
or the annuity agreed upon ceases for the future.

491 . Right of way is established on behalf of an adjoining
propr ietor or on behalf of the public, by a prescription of
thirty years, even in the absence of any necessity for such
ri ght.

CHAPTER THIRD.

S ERVITUDES ESTABLISHED BY :PRIVATE ACT .

SECTION I .

THE DIFFERENT KINDS OF SERVITUI>ES WHICH MAY

BE ESTABLlSHED.

492 . Every proprietor having the use of his r ights, and
being competent to dispose of his immovables, may establish
over or in favour of such immovables, such servitudes as he
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may think prope r , provided they are in no way cont rary to
public order.

The use and the extent of these servitudes are determined
according to the title which constitutes them, or accordin g to
the following r ules if the t it le be silent .

493 . Real servttudes are established either for the use of
buildings or for that of lands.

Those of the form er kind are called urban, whether the
buildings to which they are due are situated in town or in the
country.

Those of th e secon d k ind are called rural without regard to
their situat ion.

Real servitudes take their name from the property to which
they are due, independently of the one which owes them .

494 . Servitudes are either continuous or discont inuous.

Continuous servitudes are those th e exercise of which may
be continued without the actual intervention of man ; such
are water conduits , drain s, r ights of view and others similar.

Discontinuous servitudes are those which requi re the actual
intervention of man for their exercise; such are the r ights of
way, of drawing water , of pasture and others similar.

495. Servitudes are apparent or unapparent ,

Apparent servitudes are those wh ich are manifest by
external signs, such as a door, a window, an aqueduct, a sewer
or drain, an d the like.

Unapparent servitudes are those which h ave no external
sign , as for instance, the prohibition to build on a land or to
build above a certain fixed height.

SECTION It.

HOW S ERVITUDES ARE ESTAlIL1SHED.

496. No rea l servi tude can be established without a title ;
possess ion , even immemorial , is insufficient for that purpose.
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-197 . The want of a title creating the servit ude can only be
supplied by an act of recognition proceedin g from the
proprietor of the land subject thereto.

498 . He who establishes a servitude is presumed to gram
all that is necessary for its exercise.

Thus the right of drawing water from the well of another
car ries wi th it the right of way.

SECTION Ill .

THE RI GHTS OF THE P ROPRIETOR OF THE LAND T O WHICH

THE SERVITUDE IS DUE.

499 . He to whom a servit ude is due has the r ight of making
all the works necessary for its exercise and its preservation.

500 . These work s are made at his cost and not a t t ha t of
the proprietor of the servient land, unless the ti tl e constituting
the servit ude provides otherwise.

501. Even in the case where the proprietor of the servient
land is charged by the title with making the necessary works.
for the exercise and for the preservation of the servitude, he
may always free himself from the charge by abandoning the
servie nt immovable to the proprietor of the land to which the
servitude is due.

502 . If the land in favour of whi ch a servitude has been
established come to be divided, the servitude remains due for
each portion, without however the condition of the serv ient
land being rendered worse.

Thus in the case of a right of way, a ll the coproprietors
h ave a right to exercise It , but they are obliged to do so over
the same portion of ground.

503 . The proprietor of the servient land can do nothing
which tends to diminish th e use of the serv it ude or t o ren der
its exercise more inconvenient.
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Thus he can not change the condition of the prem ises, nor
transfer the exercise of the right to a place different from that
on which it was originally assigned.

Ho.....ever if by keeping to the place originally assigned. the
servitude shou ld become more on erous to the proprietor of the
servient land. or if such proprietor be prevented thereby from
making advantageous improvements , he may otter to the
proprietor of th e land to which it is due a nother place as
conven ient for the exercise of his rights, and the latter cannot
refu se acceptance.

501. He who has a right of servitude can only make use of
it according to his title, without being abl e to make. either in
the land which owes the servitude. or in that to which it is
due, any change which renders the servitude more onerous.

SECTION IV.

THE EXT I NCTION OF SEftVITl,lDES.

505 . A servitude ceases when the things subject thereto
are in such a condition that it can no lon ger be exercised.

506. It revives if the things be restored in such a manner
that it may be used again, even a fter t he ti me of prescription .

507 . Every servitude is exti nguished , when the land tH
which it is due and that which owes it are united in the same
person by right of ownership.

508 . Servitudes are exti ngu ished by non-user du ring
th ir ty years, between persons of full age and not privileged.

509 . The thirty years commence to run for discontinuous
servltudes from the day on which tbey cease to be used , and
for cont inuous servltudes from the day on which any act Is
done prevent ing their exercise .

510 . The manner of exercising a servitude may be
prescribed like the servitude itself and In the same way .
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511. If the land in favour of which the servit ude is
established belong to several persons in undivided shares , the
enjoyment by one hinders the prescription with regard to the
othe rs.

512. If among the coproprietors there be one against whom
prescription ca nnot run, such as a minor, he preserves the
light for all the others.

BOOK FIFTH.

EMPH YTEUSIS.

SECTION I.

GENERAL PROVISIONS.

513 . Emphyteusis or emphyteutic lease is a contract by
which the proprietor of an immovable conveys it for a time to
another, the lessee subjecti ng himself to make improvements,
to pay t he lessor an annual rent, and to such other ch a rges
a s may be agreed upon.

5 (.1 . The duration of emphyleusis can no t exceed ninety
nine years and must be for more than nine.

515. Emphyteusis carries with it alienation ; so long as
it lasts, the lessee enjoys all the rights attached to the quality
of a proprietor. He alone can consti t u te it who has the free
disposal of his property.

516 . The lessee who is in t he exe rcise of his rights, may
a liena te, transfer and hypothecate the imm ovable so lease d,
without prejudice to t he rights of th e lessor. But if he be n ot
in the exercise of his r ights, he can only do so wi t h judicial
authorisation and formalities.
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517. Immovables held under emphyteusis may be seized
as real property, under execution against the lessee by his
creditors.

518. The lessee is entitled to bring a possessory action
against all those who dis turb him in his enjoyment and even
against the lessor.

SECTIO:<O U .

THE RIGHTS AND OBLIGATIONS OF THE LESSOR

AND OF THE LESSEE.

519 . The lessor is obliged to guarantee the lessee. and to
secure him in the enjoyment of the immovable leased, during
the whole time legally agreed upon .

He is also obliged to resume such immovable and
to discharge the lessee from the rent or dues stipulated,
in the case of the latter wishing to leave it, unless there is an
agreement to the contrary.

520. The lessee is bound to pay annually the emphyteutic
rent ; if he allow three years to pass without domg so, he
may be judicially declared to have forfeited the immovable,
although there be no stipulation on that subject.

521 . The rent is payable in the whole, without the lessee
having a right to claim its remission or diminution, either on
account of sterility or of unavoidable accidents which may
have destroyed the harvest or hindered the enjoyment , or even
for the loss of a part of the land.

522 .
charges

The lessee is held for all the real
to which the property is subjected .

rights and land

523. He is bound to make the improvements which he has
undertaken . as well as all greater or lesser repai rs.

He may be forced to make them even before the expiration
of the lease, if he neglect to do so, and the land suffer thereby
any considerable deterioration.
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524 . The lessee has not the righ t to deteriorate the
immovable leased; if he commit any waste which greetty
diminishes its value, the lessor mar have him expelled and
condemned to restore the things to their former condition.

SECTION In.

THE TERMINATION OF E MPHYTEUSts.

525. Emphyteusis is not subject to tacit renewal
It ends :

1. By the expiration of the time for which it was
contracted, or after ninety-nine years, in case a longer term
has been stipu lated ;

2. By forfei ture Judicially pronounced for the causes set
forth in articles 520 and 524, or for oth er legal causes ;

3. By t he total loss of the estate leased ;

4. By abandonment.

526. The lessee is only allowed to abandon if he have
satisfied for the past all the obligations which result fr om the
lease, and particularly if he have paid or tendered all a rrears
of the dues, and made the improvements agreed upon.

527 . At the end of the lease, in whatever way it happens,
the lessee must give up. in good condition. the property
received from the lessor, as well as th e buildings he bound
himself to construct, but he is not bound to repair those which
he has erected without being obliged to do so.

528. As to improvements which th e lessee has made
VOluntarily, without being bound to do so, t he lessor has the
option of either keeping them, upon paying what they cost or
their actual value, or permitting th e lessee, if the latter can
do so with advantage to himself and without de teriorating the
land, to remove them at his own expense; othe rwise, In each
case, they belong, without indemnificat ion , to the lessor, who
may, nevertheless, compel the lessee to remove them, in
conformity with the provisions of article 372.
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PART THIRD.
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TilE ACQUISITIOX AXD EXERCISE OF RIGHTS OF PROPERTY.

GE N ERAL PROVI SIONS.

529 . Ownership in property is acquired by prehension or
occupation , by accession, by descent. by Will, by contract, by
presc ription , and otherwise by the effect of law and of
obltganons.

530 . Things which have no owner are held to belong to
the crown.

531. The re are things which have no owner and the use
of which is common to all. Thc enjoyment of these is
regulated by law s of public policy.

532 . The own ership of a treasure rests with h im who
finds it in h is own property. If it is found in the property of
another, it belon gs half to the finder , and t he other half to
the owne r of the property.

A treasu re is any buried or hidden thing of wh ich no one
can prove himself owner. and which is discovered by chance.

533 . The right of hunting and fishing is governed by
particu la r laws of public policy. subject to t he legally acquired
rights of individuals.

53-1 . Th ings which are the produce of the sea, or are
drawn from its bot tom. fou nd floating on its waters, or cas t
u pon its shores, and which never had an owner. belong. by
r ight of occupanc y, to th e finder who has appropriated them.

535. Thin gs once possessed, wh ich are afte rwards found
at sea, or on the sea shore, or their price, if they have been
sold, conti n ue to be the property of the original owner, if he
cla im them, and if he do not , they are the property of the
crown, SUbject, however, in either case to claims for salvage
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and preservation on the part of those who save and preserve
them.

536. Things found on th e ground, on the public high
ways or elsewhere, even on the property of o thers or which
a re otherwise without a known own er may. when there are
no special laws relating to them, be reclaimed by the owner
who has n ot voluntarily abandoned them In the ordinary
manner, he being, however, subject to the payment. when
due, of an indemnity to the person who found and preserved
them. If they be not cla imed they belong to such person by
right of occupancy.

Rivers are , for the purposes of this ar ti cle, considered as
land.

537 . Among the things subject to the special law men.
tioned in the preceding article are:

1. Unclaimed goods In the hands of wharfingers, ware
house-keepers, and ca rriers either by lan d or by water ;

2 . Articles remaining in the post office with dead let te rs ;

3 . Things suspected to have been stolen . remaining in
the hands of officers of Justice ;

4 . Animals found st raying.

538. Certain matters wh ich come under t he heading of
the present Book are incidentally t reated. in the Books
preceding.

BOOK FIRST.

SlICCESSIONS.

OEN EIl AL PROVIS IONS.

539 . " Su ccession, " " a succession, " and" the succession , "
mean respectively as described in article 1.
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540. (Am. 34-1956) . An in testate succession is estab
lished by law alone, and a testamentary succession is derived
from a will. The former exists only in the absence of the la tter .

Gift s in contemplation of death partake of the nature of
testamentary successions.

The person to whom a succession of any kind devolves, or,
in the case of a succession devolving on or after the fifth
day of April One thousand nine hundred and fifty-two, the
person entitled to the residuary succession after adminlstra
t ion thereof, is called heir.

541 . (Subst. 34-1956). Intestate succession is divided
into legitimate succession, which is conferred by law upon
the surviving spouse capable of inheriting and lawful relatives,
and irregular succession when in default of a surviving spouse
capable of inheriting and lawful relatives, it devolves upon
others.

542. The law, in regulating a succession, considers neither
the origin nor the nature of the property composing it. The
whole forms but one inheritance which is transmitted and
divided according to uniform rules, or the dispositions made
by the proprietor.

CHAPTER FIRST.

DEVOLUTION OF SUCCESSIOt'S AND THE SEIZIN OF HEms.

SECTION r.

DEVOLU TION OF SUCCESSIONS.

543 . The place where a succession devolves is determined
by the domicile.

544 . Successions devolve by death from the moment at
which it occurs.

545 . Succession in the case of movable property is
governed by the law of the domicile ; in the case of immovable
property by the law of the Colony.

,
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,

5-16. Where several persons, who are entitled to succeed
one to the other, or others perish by one and the same accident.
so t ha t it is impossible to ascertain which of them died firs t,
the presumption of survivorship is determined by circum
stances, and, in their absence, by the considerations of age
and sex, conformably to the rules contained in the following
articles.

54; . Where t hose who perished t oget her were under
fifteen years of age, the eldest is presumed to have survived.

If they were all above the age of sixty, t he youngest is
presumed to have survived;

If some were under the age of fifteen and others over that
of sixty, the former are presumed to h ave survived;

If some were under fifteen or over sixty years or age, and
the others in the intermediate age, the presumption of
zurvivorship is in favour of th e latter.

548. If those who perished together were all between the
full ages of fifteen and sixty, and of the same sex, the order
of nature is followed, according to which the you ngest is
presumed to survive;

But if they were of different sexes, the male is always
presumed to have survived.

SECTION Jr.

THE SEIZIN Of' HEIRS .

549. (Subst. 34-1956). Intestate successions pass to the
lawful heirs in the order established by law ; in default of
such he irs they devolve in the man ner provided in ar ticle 579.

550. The lawful heirs , when they inheri t, are seized by law
alone of the property, rights and actions of the deceased ,
subject to the obligation of discharging all the liabili ties of
the succession.



Part 3rd. ] Property ( Acquis i t ion and Exercise) .

CHAPT ER SECOND.
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THE QUALlT1ES REQUISITE TO I NHERIT.

551. In ord er to inh erit , it is necessary to be in existence
at th e moment when th e succession devolves ; t hus, the
following are in capable of inheriting .

1 . Persons who are not yet conceived;

2 . Infants who are not via ble wh en born.

552 . Aliens may Inheri t in the same manner as Briti sh
subjects.

553 . The following persons are unworthy of inherit ing and.
a s such , are excluded from successtons :

1 . He who has been conv icted of killin g or a ttempting
to kill t he deceased ;

2 . He who h as brought against the deceased a capital
charge, adj udged to be calumnious ;

3. Th e h eir of fu ll age, who, being cognizant of the
murder of the deceased, has failed to give judicial informat ion
of it.

55-1 . The fa ilure to inform cannot however be set up
ag ainst the ascendants or descendants, or the h usband or
wife of the murderer , n or against the brothers or sis ters,
uncles or aun ts, nephews 01' nieces of the murderer, nor against
persons a llied to him in the same degrees.

555 . Any heir who is excluded from the succession by
reason of unworthiness is bound to restore a ll t he fruits and
revenues that he has received since the succession devolved.

556. The children of an unwor thy h eir are not excluded
from the suc cession by reason of the fault of their fa ther ,
if they come to it in their own right an d without the aid of
representation , which in this case does not take place.



338 Civil Code.

CHAPTER THIRD.

THE DIFF ERENT ORDERS OF SUCCESSION .

SECTION r.

GENERAL PROVISIONS.

557. (Subst. 34-1956). Successions devolve to the surviv
ing spouse capable of inheriting, children and descendants
of the deceased, and to h is nscendants and collateral relations,
in the order and according to the rules hereinafter laid down .

558 .
number

559.

Proximity of relationship is determined by the
of generations, each generation forming a degree.

The sequence of degrees forms th e line.

The sequence of degrees between persons who descen d one
from t he other is called the direct line; that between persons
who do not descend the one from the other, but from a
common ancestor . is called the collateral line.

The direct line is either t he direct descending, or the direct
ascending line.

The former connects the ancestor with his descendants; t he
la tter connects the descendant with his ancestors.

560. In the direct line t he degrees are computed to be as
many as there are generat ions between the persons; thus
the son is, with respect to the father, in the first degree, the
grandson, with respect to the gran dfather, in the second, and
reciprocany as to the father and grandfather in respect of the
son and grandson.

561 . I n the collateral line the degrees a re reckoned by the
generations from one relation up to the common ancestor,
and from the la tter to the other rela t ion.

Thus two brothers a re in the second degree, uncle and
nephew in the third, cousins-german in t he fou rth, and so on.
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SECTION n .

REPRESENTATION.
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562 . Representation is a fiction of law, the effect of which
is to put the representatives in the place, in the degree and
in the rights of the person represented.

563. Representation takes place without limit in the direc t
line descending; it is allowed whether the children of the
deceased compete with the descendants of a predeceased child ,
or whether an the children of the deceased having died before
him, the descendants of these children happen to be in equal
or unequal degrees amongst themselves.

56-1. Representation does not take place in favour of
ascendants ; the nearest in each line excludes the more distant .

565 . In the collateral line representation Is admitted only
where nephews and nieces succeed to their uncle and aunt
concurrently with the brother and sister of the deceased.

566. In all cases where representation is admitted, the
partition is effected according to roots ; if one root have
several branches, the subdivision is also made according to
roots in each branch, and the members of the same branch
divide among themselves by heads.

567. Living persons cannot be represented, but only those
who are dead.

A person may represent him Whose succession he has
renounced.

SECTION nr.

SUCCESSIONS DEVOLVING TO THE SUHVIVING SPOUSE AND

DESCENDANTS.

567A. (Ad. 34-1956). The wife succeeds to her husband,
and the husband to his wife, when the deceased leaves n o
issue and has no father or mother living, and is without
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collateral relations up to nephews or nieces in the firs t degree
inclusively.

567B. (Ad . 34-1956). (1 ) If the deceased lea ve a spouse
capable of inheriting, an d issue, the surviving spouse takes
cne-thi rd , and the ch ild or the ch ildren take the other two
thirds, to be divided between them in case there is more than
one child, in equal shares.

(2) If the deceased die leaving no issue , but leaving
a spouse capable of inheriting, and a father and mother , or
either of them, and collateral relations up to nephews or
nieces in the first degree inclusively, t he surviving spouse
takes one-third, the father and mother or the one of them
surviving take one-third, and the collateral rela tions above
mentioned take the other th ird.

(3) If t he deceased die leaving no issue, but leaving
a spouse capable of inheriti ng, and a father or mother, or
both, bu t leaving no colla teral rela tions up to n ephews or
nieces in the first degree inclusively, t he su rv iving spouse
takes half, and the other h alf devolves to the father or mother,
or to both as the case may be.

(4) If t he deceased die leaving no issue, nor father
nor mother, bu t leaving a spouse capable of inheri ting, and
collateral relations up to nephews and n ieces in the first degree
inclusively, the surviving spouse takes h alf , and the ot her
half is divided among the collateral re lations above ment ioned.

567C, (Ad. 34-1956). (1) If th ere be issue, or a fa ther or
mother, or both, or collateral relations up to nephews or
nieces in the first degree inclusively, as the case may be,
the wife in order to be able to succeed to her h usband
must abandon all her r ights in any community of property
that may have existed between herself and the deceased, as
well as all r igh ts of survivorship accruin g to h er under her
marriage cont rac t or by law ; nor can th e husband succeed
to his wife unless he first pay into the mass, as if it were
a return made under the provisions of article 700, his sh are
in any community of property wh ich may have existed between
him and his wife, when such communi ty has been accepted
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by the succession of his said wife, or abandon to such mass
aU the rights and advantages confer red on hi m by any
marriage contract which may have existed between them.

(2) In the case mentioned in this article, the
surviving spouse, in order to be en titled to succeed la the
deceased spouse, must also renounce h is 01' her righ ts to the
proceeds of in suran ce policies made in h is or her favour by
the deceased spouse, and return such proceeds to the mass.

567D. (Ad. 34·1956) . The surviving spouse is excluded
from the succession when the deceased spouse died before
having reach ed the age of majori ty.

568. (Subst . 34·1956). (I) If there be no survivin g
spouse capable of inh eritin g, children or their descendants
succeed to their father and mother and grandfath er and
grandmother, 01' other ascendants.

(2) In all cases, ch ildren or other decendants succeed
without distinction of sex or pr imogeniture, a nd whether they
are the issue of the same or of different marr iages. In aU
cases they inherit in equal portions and by heads when they
are all in the same degree and in their own right ; they inherit
by roots when all, or some of them come by representation.

SECTION IV .

SUCCESSIONS DEVOLVING TO ASCENDANTS.

569 . (Subst. 34-1956). If a person dying without a spouse
capable of inheriting or issue surviving, leave his father and
mother and also brothers or sisters, or n ephews or nieces in
the first degree , the succession is divided into two equal
por tions, one of which devolves to the fath er and mother, who
share it equally, and the other to the brothers and sisters,
nephews an d nieces of th e decea sed, according to the rules
laid down in the following section.

570 . If in the case of the precedin g article, the father or
mother had previously died, the share he or she would h ave
received accrues to th e surv ivor of them .

,
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571. (gubst. 34-1956). If t he deceased leave no spouse
capable of in heri ting or issue surviving, nor brothers no!'
sisters, nephews 01' n ieces in the first degree, nor father nor
mother, but only other ascendants, the la tter succeed to him
to the exclusion of all other couaterats.

572 . In the case of the preceding art icle the succession is
divided equally between the ascendants of the paternal line
end those of the maternal line.

Th e ascendant nearest in degree takes the half accruing to
his line to the exclusion of all others.

Ascendants in the same degree inherit by heads in their
line.

573 . {Subst. 34-1956). (1) Ascendants inherit , to the
exclusion of all others, property given by th em to their
children or other descendants who die without leaving a spouse
capable of inheriting 01' issue surviving, where the object s
given are still in kind in the succession; and if "they h ave been
alienated, the price, if still due, accrues to such ascendants.

(2) They also inherit the r igh t which the donee may
have had of resuming the property thus given.

S ECTION V.

COLLATERAL SUCCESSIONS.

5i4 . (Subst. 34-1956). If the fat her and moth er of a
person dying without leaving a spouse capable of inheriting
or issue surviving, 01' one of them, have survived him , his
broth ers and sisters as well as his nephews and n ieces in the
first degree, are entitled to one-half of the succession.

5JJ . (Subst. 34-1956). If both father and mother have
previously died , the brothers, sisters, and nephews and nieces
in n-e first degree, of the deceased succeed to h im, to the
exciuston of the ascendants and the other collaterals. They
succeed either in their own right , or by representation as
provided in the Second Section of thi s Chapter.
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576. (Subst . 34-1956). The division of the half or of the
whole of the succession coming to the brothers, sisters, ne phews
or nieces, according to the terms of the two preceding articles,
Js effected in equal portions among them, if they be all born
of the same marriage; if they be the issue of different
marriages, an equal division is made between the two lines
pa ternal and maternal of the deceased, those of the whole
blood sharing in each lin e, and those of the half blood sharing
each in his own lin e only. If there be brothers and sisters,
n ephews and n ieces on one side only, they inherit the whole of
the succession to the exclusion of all the relations of the other
lin e.

577. (Subst. 34-1956). (1) If the deceased , having left
no spouse capable of inheritin g n or issue surviving, nor father
nor mother, nor brothers, nor sisters, nor nephews, nor nieces
in the first degr ee leave ascendants in one line on ly, the
n earest of such ascendants takes one-half of the succession,
the other half of which devolves to the n earest collateral
relation of the other line.

(2) If in the same case, th ere be no ascendants, the
whole succession is divided in to equal portions one of which
devolves to th e nearest collateral rela tion of the paternal
line, and the other to the nearest of the maternal line.

(3) Among collaterals , saving the case or representa
ti on , the n earest excludes all the others; those who are in
the same degree partake by heads.

578. Relat ions beyond the twelfth deg ree do not inherit.

In default of rela tions within the heritable degree in one
line, th e rela tions of th e other line inherit th e whole.

SECTION VI.

I RREGULAR SUCCESSIONS.

579. (S ubst. 34-1956) . When the deceased leav es no
surviving spouse capable of inheriting nor rela tions within
the heritable degree, th e following provisions take effect :-
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(1) If the deceased bein g a woman leaves illegi timate
childre n, or the lawful children of her deceased
illegitimate ch ildren , her succession falls to them
in the same manner as if they had been born
legitimate a nd had inherited under a rticle 568 ;

(2) in default of such illegitimate issue, if t he de
ceased being illegitimate lea ves his mother, h is
succession falls to her ;

(3) in default of an illegitimate heir, his succession
falls t o the Crown.

580 _ 581. (Rep. 34-1956).

582. (Am. 34-1956) . The Crown must demand possession
from the Court, a nd the suit is prosecuted and adjudicated
upon in the manner, and according to the forms determined
in the Code of Civil Procedure.

583 . Whenever t he prescribed rules and formalit ies have
not been complied with, the heirs, if an y appear, may cla im
an indemn ity, and even damages, according to circumstances,
for the consequen t losses incurred.

CHAPTER FOURTH

(Sub st . 34-1956) .

ADMI NISTRATJQN OF' SUCCESSIVNS.

58t . In the case of persons dying on or after the fifth day
of April One thousand nine hundred and fifty -two the follow
ing provisions of this Chapter shall have effect, and the other
provi sion s of this Code relating to successtons, whether
intestate or testamen tary, shall be read and construed SUbject
thereto.

585 . In this Chapter , unless the context otherwise requires,
the following expressions shall have the meanings herein
assigned to them respectively, th a t is to say _
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(a) "Administrator" means a person or persons to
whom letters of administration, whether general or
limited or with the 'Will annexed, have been granted
under this Chapter;

(b) "Chief J ust ice " means the Chief Justice of the
Court;

(c) "Common form business " means the business
of obtaining probate and administration where there
is no contention as to the right thereto, including the
passing of probates and administrations through the
Court in contentious cases when the contest is
terminated , and the business of lodging caveats
against the grant of probate or administration ;

(d) "Court " means the Supreme Court of the
Windward Islands and Leeward Islands established by
the Leeward Islands and Windward Islands (Courts)
Order in Council, 1939 (Imperial) ;

(e) " Intestate " includes a person who leaves a will
but dies intestate as to some part of his movable or
immovable property ;

(1) "Judge " means a Judge of the Court ;

(g) "Personal chattels" means carriages, horses,
stable furniture and effects (not used for business
purposes), motor cars and accessories (not used for
business purposes) garden effects, domestic animals,
plate, plated articles, linen, china, glass, books,
pictures, prints, furniture, jewellery, articles of house
hold or personal use or ornament, musical and
scientific instruments and apparatus, wines, liquors
and consumable stores, but do not include any chattels
used at the death of the intesta te for business purposes
nor money or securities for money;

(h) "Personal representative" means the executor
or executors named in a will or the administrator or
administrators for the ti me being of a deceased
person and as regards any liability for the payment of
succession duty, includes any person who takes
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possession of or intermeddles with thc property of a
deceased person without the authority of the personal
representative or t he Court ;

(i) " Prescribed " means prescribed by the Code 01
Civil Procedure or by rules made under this Chapter;

(j) .. Purchaser " means a purchaser for money or
money's worth ;

(k) .. Solemn Iorm " means the propounding of a
will in an action by the executor or a person Interested
under the will , the persons pre judiced by the will
being made parties thereto in order that the Court
upon hea ring evidence may pronounce on the valid ity
of the will.

586 . (1) All movable and immovable proper ty, comprising
the testamen tary succession or the intesta te succession of a
deceased person shall, notwithstanding any provi sions of the
will or of this Code relating to the devolution of such in testa te
succession, devolve to and become vested in the personal
representative of th e deceased.

(2) where a person dies an intestate, h is movable
and immovable prope rty, until administration is granted in
respect thereof, shal l vest in the Chief Justice and Puisne
JUdges severally.

(3) In every case where a person dies an intestate, it
shall be lawful for the Court or a J udge thereof to appoint an
administrator to administer the intestate succession of the
deceased, and for that purpose the Court shall grant let ters
of administration to that administrator.

(4) Administra tion , limi ted as to duration, powers or
purposes, may be granted by the Court or a J udge, and it
shall be lawful for the Court or a JUdge to revoke any letters
of administrat ion for such cause as it or he may consider
su fficient wit hout , however. affec ting the liabili ty of the
adminis trator to render an account of his int romissions up to
t he date of such revocation.
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(5) Letters of administration shall not be granted
to more than four persons in regard to the same succession.

(6) In granting letters of administration, the Court )
shall have regard to the rights of all persons interested in the
succession or the proceeds thereof and to any prescribed
provisions :

Provided that-

(a) where the deceased died wholly in testate,
administration shall be granted to some one or more
persons interested in the residuary succession of the
deceased, if they make application for the purpose;
and

(b) if , by reason of the insolvency of the succession
of the deceased or of any other special circumstances,
it appears to the Court to be necessary or expedient
to appoint as administrator some person other than
the person who, but for this provision, would by law
have been entitled to the grant of administration, the
Court may, in its discretion, notwithstanding anything
in this Chapter, appoint as administrator such person
as it thinks expedient, and any administration granted
under this provision may be limited in any way tile
Court thinks fit.

587 . Where all the persons entitled to the intestate
succession of the deceased accept it unconditionally . the
Court may for good cause decline to appoint an administrator
of such succession, and in such case the provisions of th is
Chapter relating to administrators shall not apply and the
Code shall have effect as if this Chapter had not been passed :

Prov ided, however, that the Court may In such case make
a declaration in writing of the persons upon whom the
succession devolved in the manner provided in article 606.

588. Where an administrator of an intestate succession
has been appointed by the Court, article 550 of this Code
and every other provision thereof inconsistent with this
Chapter sh all have n o effect.
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589. (1) If at the expiration of twelve mon ths from the
death of a person, any person al represen tative to whom
representation has been granted is residing out of the ju ris
diction of the Court, the Court may, on application of any
creditor or person interested in the succession of the deceased,
grant to such creditor or person interested special admtnts
tration in the prescribed form of the movable and immovable
property belonging to the succession.

(2) The Court may, for the purpose of any legal
proceeding to which the administrator under the special
administration is a party, order the transfer into Cour t of any
money or securities belonging to the succession of the
deceased person, and all persons shall obey any such order.

(3) If the personal representative capable of acting
as such returns and resides within the jurisdiction of the
Court while any legal proceeding to which a special adminis
trator is a party is pending, such representative shall be made
a party to the legal proceeding, and the costs of and incidental
to the special administration and of any such legal proceedi ng
snan be paid by such persons and out of such funds as the
Court in which the proceeding is pending may direct.

590. (1) Subject to the provisions of this Code, adminis
tration with the will annexed may be granted in every case
where-

(a) the testator has failed to appoint an executor,

(b) the executor or executors have all died or
become incapable of fulfilling the duties of thei r office,
0'

(c) the executor or executors have all refused or
neglected to accept office, or

(d ) the executor or executors have all been removed
by the Court, or

(e) the testamentary succession is left without a
representative from any other cause,
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and in every such case the adm inistrator W whom letters 01
administration are granted shall have all the powers and
duties of a n execu tor named in a will.

(2 ) This article applies whether the testator died
before or after the fifth day of April. One thousand nine
hundred and fifty· two.

591 . ( 1) Where a minor is appointed or becomes sole
executor of a will, administration with the will annexed shall
be gra nted to his tutor, or to such other person as the
Court thinks fit , un t il the minor attains the age of twenty
one years. at wh ich ti me and not before, probate of the will
may be gra nted to him.

(2) The appointment in a will by a testator of a
minor to be an executor shall not operate to transfer any
interest in the property of the deceased to the minor or to
constitute him a personal representative for any purpose unless
and until probate is granted to him afte r he has attained
full age.

592 . (1 ) Every person to whom administrat ion of an
intestate succession is granted shall, SUbjec t to such limita
tions as may be contained in the grant , have all the rights.
powers a nd obligations of and be accountable in like manner
as if he were the executor of the will of a deceased person.

(2) The personal representatives shall be the repre
sentatives for the time being of the deceased. in regard to
the property movable and immovable comprised in the
succession of t he deceased .

(3) The personal representatives for the time being
of a deceased person are deemed in law his heirs and assigns
within the meaning of all t rusts.

593 . (1) For the purposes of admin ist ration, the personal
representatives shall have all the rights, powers and obliga
tions conferred and imposed on an heir under this Code (but
SUbject in the case of an administrator to such limitations as
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may be contained in the grant ) and in particular shall have •
power-

(a) to sell the movable and im movable property er
the succession, so however, that . unless required for
purposes of administration owing to want of other
assets, personal chattels be not sold except for special
reason ;

(b) to raise money by hypothec or other"vise.

(2) Every con t ract entered into by a personal
representative shall be binding on and en forceable against
and by the personal representative for the ti me being of the
deceased, and may be car ried into effect, or be varied or
rescinded by him, and In the case of a contract en te red into
by a predecessor, as if it h ad been entered Into by himself.

(3) Nothing In this article shall affect the right of
any person to require an assent or conveyance to be made.

59.J. (1) Where an ad ministrator of an intestate succession
has been appoin ted by the Cou r t or where probate of a will
has been granted to an executor the heirs or legatees shall not
be liable for the debts of the succession except to the extent
of the property ecqutred by them by devolution or bequest
or which becomes vested. in them, or unless lia ble tbereror
ct herwise than as such heirs or tega tees : Provided that all
the property of the succession of a deceased person shall be
assets to be administered for the payment of aU the just debts
of such person .

(2) U any person to whom any sucn beneficial
inte rest devolves, or is given, or in whom any such interes t
vests, disposes thereof in good faith before an action is brought
er process is sued out against him, he shall be personally liable
for the value of th e interest so disposed of by him, bu t that
Interes t shall not be liable to be taken in execution in the
action or under the process ; saving however the right of the
creditor of a duly registered hypothecary obligation to follow
the property hypothecated.
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595 . (1) The personal representative of a deceased person
may, in the absence of any express provision to the contrary
contained in the will of such deceased person, with the consent
of the person en ti tled to any legacy or interest given by the
deceased person or to a share in his residuary succession, or,
if the person entitled is a person of unsoun d mind or a minor,
with the conse nt of his curator, trustee. or tutor, appropriate
.'I n y part of the residuary succession of the deceased in or
towards satisfaction of that legacy or share, and may for
That purpose value in the prescri bed manner the whole or
any part of the property of the deceased person in such manner
as they think fit: Provided that before any such appropria
lien is effectual, notice of suc h in tended appropriation shall
be given to an persons interested in the residuary succession,
any of whom may thereupon, within the prescribed time,
apply to the Court, and such valuation and appropriation shall
be conclusive save as otherwise directed by the Court.

(2) In the case of immovable property, the production
of sufficient evidence of an appropriation under this section
shall, subject to th e provisions of this Code, authorise the
Registrar to register the person to whom the property is
appropriated as proprietor of the said proper ty, and the
rufftc tency of such evidence shall be determined by the
Registrar, subject to any directions which may be given by
a J udge.

596. The personal representative may, in lieu of conveying
the immovable property or residuary immovable property of
the succession of the in testate to any persons interested therein
in un divided ownership, convey th e same or any part thereof
to each of several persons entitled in undivided ownership, in
severalty by way of parti tion by deed or deeds under article
['97.

Provided that the partition effected by such deed or deeds
sh all be with the consent of such persons as are sui juris and
by order of the Court to be obtained on pet ition in the case
of suc h as are minors or of unsound min d. In the absence
of agreeme nt among the persons entitled of full age as to
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any such conveyance by way of partition, it shall be lawfu l
for the executor or administrator or any pa rty entitled sui
jUris or the tutor of any minor or curator of any person of
un sound mind entitled, to apply in the prescribed manner
by petition for directions in respect of such proposed partit ion;
and the Judge upon such petition shall have all the powe rs
of a judge on the hearing of an action for parti tion or for
sale in lieu of partition.

597 . (1) A personal representative may assent to the
vesnng in any person who (whether by legacy, devolut ion,
appropriation or otherwise) may be enti tled thereto, either
beneficially or as a t ru stee or personal representative, of any
immovable property or inter est therein to which the testator
or intestate was enti tled, and which devolved upon the personal
representative.

(2) The assent shall operate to vest in that person
the interest in the property to which the assent relates, and,
unless a contrary intention appears, the assent shall relate
back to the death of the deceased.

(3) An assent to the vesung of immovable property
shall be In writing, signed by the personal representative, and
shall name the person in whose favou r it is given and shall
operate to vest In that person the immovable property to which
it relates; and an assent not in writing or not in favour of
a named person shall not be effectual to pass the property.

(4) A conveyance of an immovable property by a
personal representati ve to a purchaser shall not be invalidated
by reason only that the purchaser may have notice that all
t he debts, liabilities, funeral and testamenta ry or adminis
tration expenses, duties, and legacies of the deceased have
been discharged or provided for .

(5) An assent or conveyance given or made by a
personal representative shall n ot , except In fa vour of a
purchaser, prejudice the right of the legal representa ti ve or
any other person to recover the property or interest therein
to which the assent or conveyance relates, or to be indemnified
out of such property or interest therein against any duties,
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debts, or liability to which such property or interest would
have been subject if there had not been any assent or
conveyance.

(0) A personal representative may, as a con'ti' fon of
gtvrng an assent or making a conveyance, require security for
rne discharge of any such duties, debt or liability, but shall not
be entitled to postpone the giving of an assent merely by reason
of the subsistence of any such duties , debt or liability if reason
able arrangements have been made for discharging the same ;
and an assent may be given subject to any charge by way of
mortgage.

(7) This article shall not operate to impose any
stamp duty in respect of an assent.

(8) It shall be the duty of the person in favour of
whom the conveyance or assent has been made to cause the
same to be registered in the Registry of Deeds and Mortgages
within two weeks after the same has been made, and in default
of regtstranon he shall be liable to a penalty of fifty dollars
for every month it remains unregistered unless he proves to
the satisfaction of the Court that the Notary who executed
the assent or conveyance was supplied with funds for the
purpose, and the Notary who has been supplied wit h funds
for the purpose is also liable similarly to a like penalty on
default.

598 . The validity of a conveyance of any interest in
movable or immovable property made to a purchaser by a
person to whom probate or letters of administration have been
granted shall not be affected by any SUbsequent revocation
or variation of the probate or administration.

599 . (1) SUbject to the provisions of this Code, a personal
representative shall administer the succession which by law
devolved upon and vested in him and shall perform all his
obligations with the least possible delay, and he shall there
after, not la t er than one year from the date of the probate
or letters of administration, distribute amongst the heirs or
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legatees, the property of the succession in accordance with the
will of the deceased or the provisions of this Code relating to
the devolution of successtons.

(2) If the succession has been fu lly and fi nally
administered within a shorter period than one year from the
date of the probate or letters of administration, the persona l
representative shall be bound to hand over the residuary
succession to the person en titled thereto without wai ting for
the expiration of the year.

(3) The Court or a Judge may extend the time for
adm inis te ring the succession beyond the year for such reasons
as it or he may think sufficient.

600 . (1) An assent or conveyance by a personal representa
tive to a person other than a p urchaser does not prejudice
the rights of any person to follow the property to which the
assent or conveyance rela tes, or any property representing the
same, into the hands of the person in whom it is vested by
the assent or conveyance, or of any other person (not being
a purchaser) who may have received the same or in wh om
it may be vested.

(2) Notwithstanding any such assent or conveyance
the Court may, on the application of any creditor or other
person tnterestec. c-,

(a) order a sale, exchange, mort gage, charge, lease,
payment, transfer or other transac tion to be carried
out which the Court considers requisite for the purpose
of giving effect to the r igh ts of the persons in terested ;

(b) declare that the person , not being a purch aser,
in whom the property is vested is a trustee for those
purposes ;

(c) give directions respecting the preparat ion and
execution of any conveyance or other instrument or
as to any other matter required for giving effect to
the order;

(d) make any vesting order, or appoint a person to
convey in accordance with the provisions of this Code
relating to trustees.
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(3) T his article does not prejudice the rights of a
purchaser or a person deriving title under him.

601. (1) A personal representative before giving an assen t
or making a conveyance in favour of any person entitled, may
permit that person to take possession of the immovable
property, and such possession shall not prejudicially affect
t he right of the person al representative to take or resume
possession nor his power to convey the property as If he were
in possession thereof, but subject to the interest of any lessee,
tenant or occupier in possession or in actual occupation of
t he proper ty.

(2) Any person who as against the personal
r epresentative claims possession of immovable property, or the
appointment of a receiver thereof, or a conveyance thereof,
(Or an assent to the vesting thereof, or to be registered as
proprietor thereof, may apply to the Court for directions with
reference thereto, and the Court may make such vestlng or
other order as may be deemed proper, and the provisions of
the Fou r th Part of this Code (Trustees) relating to vesting
orders an d to the appointment of a person to convey, shall
apply.

(3) This article applies whether the testator or
intestate died before or after the commencement of this
Chapter.

602. (1) In granting letters of administration to an
administ rator, the Cou rt or a J udge may require the person
to be appointed to give security by bond or otherwise for the
due and faithful performance of his office in accordance with
any presc ribed provisions, or the Court may in lieu thereof
direct that the whole or part of any money, or the proceeds
of any property which will devolve upon or become vested
in the person on his appointment , be deposited in to Court.

(2) When any money or the proceeds of any property
are deposited into Court under paragraph (1) of this article,
the administrator shall be en t itled to have paid out to him
from time to t ime all su ms of money approved by t he Court
upon a statement of payments, disbursements and expenses
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lawfully payable by th e administ rator out of the succession.
and any balance of such money or proceeds shall be paid out
to the person or persons ent itled thereto after the full and
fina l administ ration of the succession.

603. (1) The executor or other person in terested u nder a
will or other testamentary paper, or any person opposed there
to, may bring an action for the determination by the Court of
lhe Quest ion whether the will or other testamentary paper
is or is not, in whole or in part, valid as a testamentary
instrument.

(2) Any person havi ng an in terest in any testamen
ta ry or intestate succession may bring an action for th e
revocation of any probate or let ters of administration obtained
in common form on the ground that the will is invalid or
that the grant was improperly obtained.

(3) Any heir , legatee, creditor or other person
interested in any succession may bring an admin istra tion
action against a personal represen tat ive cla lming -

(a) an account of the dea lin gs and lnt romissions of
that personal representative with the succession and
payment to him of whatever sum of mone y may be
found to be due and payable by that personal
representative;

(b ) damages for loss to the succession caused by
conversion , was te or neglec t on the part of the
personal representative ; or

(e) any other relief to which the person bringing the
action may in law be entitled.

604. (1) The Court or a J udge may, a t any ti me and from
time to time, order-

(a) any person to whom proba te of a will has been
granted, whether before or after the commencement
of this Chapter in respect of a succession in wh ich a
minor is entitled to any property, or

(b) any tutor to a minor, whensoever appointed, who
is entitled to any proper ty in any succession,
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to disc lose to the Court or a J udge the state of th e assets of
the succession and to render into Court an account of nt s
dealings with th e succession up to a date specified in such
order.

(2) Th e Cour t or a J Udge may, at any t ime and from
time to time, order a personal representative or a tutor having
in his possession any money falling to a minor under any
succession . an d notwithstan din g any directions in any will
or other inst rument contained, to pay the whole sum or any
part thereof into Cou rt , and any suc h personal representative
or tutor shall fcrt .hwi t h comply with any such order.

(3) Every person who, being required to do any act
or to comply with any order under this article, fa ils or neglects
to do that act or to comply with that order shall be guilty of
con tempt of Court and be punished accordin gly.

(4) The Court or a JUdge may, notwithstanding any
directions in any will or other inst rument contained, mak e
such order as it or he may thi nk fit for the payment of periodic
sums to any person for th e maintenance and education of a
minor out of any money in Court belonging to such minor
or in the han ds of a personal represen tative.

605. (1) Wh ere any person dies effectively disposing of
part only of his property, th e provisions of this Code relating
to the devolution of intestate successions shall have effect as
respec ts the beneficial interests in that part of his property
not so disposed of.

(2) For the purposes of administer ing the whole
succession, that part of the property not expressly disposed
of shall vest in the oersonat represe ntative executing the will
of the deceased person an d shall be liable for the debts of the
decea sed and the expenses of administ ration pro ra ta with
that part effectively disposed of.

606 . With respect to an y succession wh ich before the fift h
day of April One thousand n ine h undred and fifty-two vested
in an heir in accordance with the provisions of this Code,
it shall be lawful for the Cour t or a J udge, upon such evidence
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as it or he m ay think fit and in such form as may be prescri bed
to grant to the heir a dec laration in writing to the effec t that
the succession of the deceased devolved upon and vested in
him as the lawful heir.

607 . (1) The provisions of this Chapter bind the Crown
with respect to successions ves ting in it after the commence
ment of this Chapter, but nothing in this Chapter shall limit
the lime within which proceedings for t a k in g possession of a
succession devolving on the Crown by virtue of th is Code may
be taken.

(2) Where property devolves upon the Crown by way
of irregular succession under this Code, administration m ay
be granted to and upon the application of a ny perso n
nominated by the Governor.

(3) Not h ing in this Chapter shall in any m anner
a ffect or alter t he position of the Crow n as regards successions
a lready vested in the Crown .

608 . Whenever any person dies a n intestate and t he persons
entitled as heirs have renounced their interest in the
succession, or whenever the heirs or the executors of th e will
of any deceased person are absent fro m t he Colony an d not
represented t herein , or whenever from any cause a succession
is without a represen tative for twelve months after the death
(If a person, the succession of such deceased person shall, not
withstanding anything in any other law contained, vest in th e
Adm inistrator General who shall administer the same and
perform all the duties and have a nd enjoy all the rights, powers
privileges attached by law t o the office of an admin istrator
appointed by the Court under this Chapter. The Cou r t or
a J Udge may nevertheless on petition of a person in terested
appoint an administrator in t he place of the Admin istrator
General.

609. (1) On t he death of any person after t he comm ence
me nt of this Chapter, all causes of action SUbsisting against
or vested in hi m shal l survive against, or, as th e case may be,
for the benefit of, hi s succession:
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Provided that this para graph shall not apply to the following
causes of action :

(a) defamation :

( b ) seduction, or inducin g one spouse to leave or
remain apart from the other.

(2) Where a cause of action survives as aforesaid for
the benefit of the succession of a decea sed person , the damages
rec overable for the benefit of the succession of that person -

(a ) shall not include any exemplary damages ;

(b) in the case of a breach of promise to marry,
shall be limited to such damage, if any, to the estate
of that person as flows from the breach of promise to
marry ;

(c) where the death of that person has been caused
by the act or omission which gives rise to the cause
of action, shall be calculated without refe rence to any
loss or gain to his succession consequent on his dea th,
except that a sum in respect of funeral expenses may
be included.

(3) No proceedings shall be maintainable in respect
of a cause of action in delict or quasi-delict which by virtue
of this article has survived against the succ ession of a deceased
person, unless either-

(a ) proceed ings against him in respect of that
cause of action were pending at the date of h is death ;
m'

( b) proceedings are taken in respect thereof not
la ter than six months after h is personal representative
took ou t representation .

(4) Where damage h as been suffered by reason ot
a ny act or omi ssion in respect of which a cause of action would
have subsisted against any person if that person had no t died
before or at the same time as the damage was suffered, there
..hall be deemed, for the purposes of this Chapter, to have
been subsisting against h im before his deat h suc h cause ot
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ac tion in respect of tha t act or omission as would have subsisted
if he had died after the damage was suffered.

(5) The r igh ts conferred by this article for the benefit
of th e successions of deceased persons shall be in addition
to and not in derogation of any right conferred on the
dependants of deceased persons by the provisions 01 art icle
, 88, and so much of this article as relates to causes of action
agai ns t t he successtcns of deceased persons shall apply in
rela tion to causes of act'on under the sa id article as It applies
in relation to other causes of action no t expressly excepted
from the operat ion of paragraph (1) of this article.

(6) In the event of the insolvency of a succession
against which proceedings are maintainable by virtue of this
article, any liability in respect of the cause of action in respect
of which the proceedings are maintainable shall be deemed
10 be a debt provable in the administration of the succession,
notwithstanding that it is a demand in the nature of
unliquidated damages arising otherwise than by a contrac t.
promise or breach of t ru st.

610 . (1 ) The Chief Justice may make rules for ca r rying
this Chapter into effect a nd in particular for regu la ti ng 

(a ) the practice and procedure for making appuca
tion for the probate of wills and for letters of
admi nistration,

(b) the practice and procedure for common form
business in the Registry Office ,

(c) the registration of grants 01 probate a nd let ters
of administration issued outside the Colony, and
declaring t he effect of such registration

(d ) the practice and procedure in actions l or
pronounc ing for or against the validity of a will,
in administra tion actions and in actions lor the
revocation 01 probates and letters of administration,
and

(e) the forms to be used in connection with any
practice or procedure.
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(2) Rules made under this article shall come into
effect wh en approved by the Governor and published in the
Gazette.

611 -631. (Rep . 34.1956) .

CHAPTER FIFTH.

PARTITION AND RETURNS.

SECTION J.

THE ACTION OF P ART ITION AND ITS FORM.

632. No one ca n be compelled to remain in undivided
ownership. A partition m ay always be demanded notwith
standing any prohibition or agreement to the contrary.

It may however be agreed or ordered that the parti tion
shall be deferred during a limited time, if there be any valid
reason for the delay.

633. Partition may be demanded even though one of the
cohe irs enjoys separately a par t 01 the property of the
succession, if there h ave been n o act of partit ion , n or a
sufficient possession to produce prescription .

634 . (Subst .34-1956) . ( 1) Neither the tutor of a minor,
nor the cu rator of an interd icted person or of an absentee,
can demand th e partition of the- immovables of a succession
which ha s devolved to or become vested in such minor,

-~interdicted person or absentee, but he may be compelled or
required to join in it, and in such case the pa r tition is effected
judicial ly, and with the formalities required for the alienation
of the property of minors.

(2) The tutor or cu rator may however deman d the
final par ti tion of the movables an d the provisional division
of the immovables of the succession.
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635 . (Subst. 34-1956) . A husband may with the consent
of his wife demand the partition of the movables or Immov
nbles which have accrued to her and nave fallen into the
community. The coheirs with the wife cannot demand a f.nal
partition without suing both husband and wife.

636 . (Subst.34-1956) . (1) If all the h eirs be of full age,
Le present, and agree, the partition may be effected in suc h
form and by such act as the parties interested dee m proper.

(2) If any of the heirs be unwilling, t he parti tion
can only be effected by anacuon. If any of the heirs are
minors or otherwise under dlsability or absen tees bu t all the
proprietors who are of full age agree, the parti t ion or
licitation can be effected voluntarily, without an ac tion, on
the mere authorisation of the Judge, who may give all
necessary or proper consequential directions. It shall be
sufficient to justify the tutor or curator for proceeding in this
manner that he has been so required by one of the coheirs
of full age.

(3) If there be several minors represen ted by one
tutor and having adverse interests, a special and separate
tutor must be given to eaeh, to represent him in the
partition.

637. In the action of partition and its incidents, proceed.
ings are the same as in ordinary suits, except as rega rds any
modifications set forth in the Code of Civil Procedure.

638 . The valuation of immovables is made by experts who
are chosen by the pa rties interested, or who, upon the refusal
(If such parties, are officially appointed.

The report of the experts must declare the grounds of the
valuation, it must indicate whether the property valued can
be conveniently divided, and in what manner, and must
dete rmine, in case of division, the portions which may be
made of it, and the value of eac h portion.
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639. Each of the coheirs may demand h is share in kind
of the movable and imm ovable property of the succession.
Nevertheless , if there be seizing or opposing creditors, or if
the majority of the cohe irs deem a sale neces.mry to discharge
the liabilities of t he succession, the movable property is
publiciy sold in the ordinary manner.

640 . If the immovables ca nnot conveniently be divided they
must be brought to sale by licitation.

Nevertheless the par ties, if th ey be all of full age, may
consent to the licita tion being made before a notary. upon
the choice of whom they agree.

641. After the movabl e and im movable property have been
estimated , and sold if there be cause for it, the Judge may
send the parties before a notary upon whom they have agreed,
or who has been officially n amed if th ey do not agree in their
choice.

They are to proceed, before such notary, to the accoun t
which they are bound to make to one another, and also to
the formation of the general mass, the apport ionment of the
shares and the fixing of the compensation to be made to any
of the copart ru one rs .

642. Each cohe ir returns into the mass, according to the
rules herein aft er laid down, the gifts made to him and the
sum s in whi ch he is indebted, excep t in the cases specified in
articies 654, 655 and 659.

643. If the return be not mad e in kind, the coheirs entitled
to it pretak e an equal port ion from the mass of the succession .

These pretakings are made as much as possible in objects
of the same nature and quality as those which are not returned
in kind.

644. After these pretakings, the pa r ti es are to proceed to
the fonnation out of what remains in the mass , of as man y,
shares as there are par ti tion ing heirs or roots.
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6.&5 . In the apportionment of the shares, the separation of
immovables into small parcels and the division of industrial
establishments is to be avoided as much as possible. It is
also proper to put into each share, if possible, the same
quantity of movables, immovables, rights and credits. of the
same nature and value.

646 . The inequality of shares in kind, when it is unavoid
able, is to be compensated by payment of the difference.

6-1 7. The shares are to be formed by one of the coheirs,
If they can agree amongst themselves in the cho ice, and if
he who is chosen accept the office; in any other case the
shares are to be fanned by an expert appointed by the Court,
nod are afterwards to be drawn by lot.

648 .
allowed
shares.

Before proceeding to draw, each coparttttoner is
to propose his objections as to the forma tion of the

6-19 . The rules laid down for the division of the masses to
be apportioned are also to be observed in the subdivisions of
the roots sharing in the partition .

650. If in the performance of duties delegated to a notary
contestations arise, he must draw up a statement of them and
of the respective allegations of the parties for the decision of
tile Court. The proceedings in such case are according to
the forms prescribed in the Code of Civil Procedure.

651. (Subst. 34-1956) . Where partition or licitation takes
place by reason of their being amongst the heirs absentees,
minors or other persons under d isability, and one of the
coproprtetors of full age refuses to proceed upon the mere
authorisation of a JUdge under the provisions of article 636,
it can only be effected by means of an action.

6.i2. Every person, even a relation, Who is not en ti tled to
succeed to the deceased, and to whom one of the coheirs h as
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assigned his right in the succession, may be excluded from the
p~rtition, either b~ all the coheirs or by one of them, on being
reimbursed the pnce of such assignment.

653 . After the partition, each of the parties has a right
to be put in possession of the title deeds belonging to the
objects which have fa llen to him.

The title deeds to a divided property remain with him who
has the greatest share in it, who, however, is under the
obligation of giving the use of them, when required, to the
coparttuoners interested therein.

The title deeds common to the whole inheritance are
delivered to him whom the heirs have chosen to be the
depositary of th~m:. subject to the Obligation of giving the
use of them to the other copartitioners whenever required.
If they disagree in the choice it is made by the J udge.

SECTION lA.

(Ad. 34· 1956) .

SPECIAL PROVISIONS W ITH RESPECT TO PART ITION ACTIONS.

653A. In an action for partition, where, if this section had
not been passed, a decree for partition might have been made,
then if it appears to the Court that by reason of the nature
of the property to which the action relates, or of the number
of the parties interested or presumptively interested therein,
or of the absence or disability of some of those parties, or of
any other circumstance, a sale of the property and a distri
bution of the proceeds wou ld be more beneficial for the parties
interested than a division of the property between or among
them, the Court may, if it thinks fit , on the request of any
of the parties interested, and notwithstanding the dissent or
disab ility of any others of them, direct a sale of the property
accordingly, and may give all necessary or proper consequentia l
directions.
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6538 . In an action for partition, where, if this sec t ion
had not been passed, a decre-e for partition might have been
made, then if the pa rty or parties in teres ted, individually or
collectively to the extent of one moiety or upwards in the
property to wh ich the action relates, request the Court to
ctrect a sale of the property and a d istribution of the proceeds
instead of a division of the property bet ween or among the
par ties interested. the Court shall, unless it sees good reason
to the con trary, direct a sale of the property accordingly, and
give all necessary or proper consequen tial directions.

653C. In an action for part ition, where , if this sect ion
had not been passed, a decree for pa rtition might have been
made, then if any pa rty interested in the property to which
the action relates requests the Court to direct II sale of the
property and a distribution of the proceeds instead of a division
of the property between or am ong the parties interested, the
Court may, if it thinks fit, unless the other parties interested
in the property, or some of them , un der take to purchase the
share of the party requesti ng a sale, direct a sale of the
property, and give all necessary or proper consequent ial
directions; and in case of such undertaking being given, the
Court may order a valuation of the share of the par ty
requesting a sale in such manner as the Court thinks fit , and
may give all necessary or proper consequential directions.

653D. On any sale under this sect ion, the Court may, if
It thinks fi t , a llow any of the parties inte rested in the proper ty
to bid at the sale, on suc h terms as to non-payment of deposit,
or as to setting off or accounting for the purchase money or
any part thereof instead of paying the same, or as to any
other matters as to the Court seem reasonable.

653E. Where the Court , in an action for partition, directs
a sale instead of a division of the property, the property shall
be sold and conveyed by the Sheriff with the formalities to
Le observed in cases of execution, an d such sale and conveyance
shall have all the effects of a judicial sale.
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653F _ Any person who, if this section had not been passed, ,")
might h ave maintained an action for partition may maintain
such action against anyone or more of the parties interested,
without serving the other or others lif any) of those parties;
and it shall not be competent to any defendant in the action
10 object for want of parties ; and at the hearing of the cause
the Court may direct such inquiries as to the nature of the
pro perty, and the persons interested therein , and other
matters, as it thinks necessary or proper with a view to an
order for partition or sale being mad e on fur ther consideration;
but all persons who, if this section had not been passed, would
have been n ecessary pa rties to the action shall be served with
notice of the decree or order on the hearing, and after such
notice shall be bound by the proceedings as 1f they had been
originally parttes to the action, and shall be deemed parties
to the action ; and all such persons may have liberty to attend
the proceedings; and any such person may. with in a time
limited by rules of Court , apply to the Court to add to the
decree or order .

653G . Where in an action for partiti on it appears to the
Court that notice of the decree or order on the hearing of the
cause can not be served on all the persons on whom that notice
is by the last preceding a rticle required to be served, or cannot
be so served wit hou t expense disproportionate to the value of
the property to which the action relates, the Court may, if
It thinks fit , on the request of any of the parties interested
in the property, and notWithstanding the dissent or disabiUty
of any others of them, by order, dispense wtth that service
on any person or class of persons specifi ed in the order, and
instead thereof may di rect advertisements to be pubUshed
at such times and in such manne r as the Court shall think
fit , callin g upon all persons claiming to be interested in such
property who h ave not been so served to come in and establish
their respective claims in respect the reof before the Judge In
Chambers within a time to be thereby limited. Aft er the
expiration of th e time so lim ited, all persons who shall not
have so come in and established such claims, whether they are



368 Civil Code. rCh. 212

•

wntnn or without the jurisdic tion of the Court (including
persons under any disability), shall be bound by the proceed
mg s in the action as If on the day of the date of the ordoc
uispensing with service they had been served with notice of
t he decree or order service whereof is di spensed with , and
th ereupon the powers of the Court under the provisions of
this Code relatin g to trustees shall extend to their interests in
the property to which the action relates as if they had been
par ties to the acuon. and the Court may thereupon, if it
shall think fi t , direct a sale of the p roperty and give all
necessary or proper consequenti al directions.

653H. Wh ere an order is made under this sect ion dispens
ing with service of noti ce on any person or class of persons,
and proper ty Is sold by order of the Court, the following
provisions shall have effect,-

(a ) the proceeds of the sale shall be paid in to Court
to abide the further order of the Court ;

(b) the Court shall, by order, fix a time at the
expira tion of which the proceeds will be distributed ,
and may from time to t ime by further order extend
that time ;

(c) The Cour t snan direct such notices to be given
by advert isemen ts or otherwise as it thinks best
adapted for notifying to an y person s on whom service
is dispensed with, who may not have previously come
in and established their claims, the fact of the sale•
the time of the in tended distri bution, and the time
within which a clai m to participate in the proceeds
must be made ;

(·1) if at the expira t ion of the time so fixed or
extended the interests of all th~ person s interested
have been asce rtained, the Court shall distribute the
proceeds in accordance with the rights of those
persons ;

(e) if at the expira tion of the time so fixed or
extended the interests of an the persons interested
have not been ascertained, and it appears to the Court
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that they cannot be ascertained, or cannot be
ascertained without expense disproportionate to the
value of the property or of the unascertained interests.
the Court shall distribute the proceeds in such manner
as appears to the Court to be most in accordance with
the rights of the persons whose claims to participate
in the proceeds have been es tablished , whether all those
persons are or are not before the Court, and with such
reservations (if any) as to the Court may seem fit in
favour of any other persons (whether ascertained or
not) who may appear from the evidence before the
Court to have any pnma facie r igh ts which ought to
be so prov ided for , although such rights may no t have
been Iully established, but to the exclusion of all other
persons; and thereupon all such other persons sh all
by virtue of this section be excluded from participa
tion in those proceeds on the distribution thereof, bu t
notwithstanding the distribution any excluded person
may recover from any parttctpaung person any portion
received by him of the share of the excluded person.

6531. Where in an action for partition two or more sales
are made, if any person who has by virtue of this section
been excluded from participation in the proceeds of any of
those sales establishes his claim to participate in the proceeds
of a SUbsequent sale, the sh ares of the other persons interested
in the proceeds of the subsequent sale shall abate to the
extent (if any) to which they were increased by the non
participation of the excluded person in the proceeds of the
previous sale, and shall to that extent be applied in or towards
payment to that person of the share to which he would have
been entitled in the proceeds of the previous sale if his claim
thereto had been established in due time.

653J . In an action for partition a request for sale may
be made or an undertaking to purchase given on the part
of a minor, a person of unsound mind, or a person under any
other disability, by the tutor , curator (if so authorised by the
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J udge) , or other person authorised to act on behalf of the
person under such disabili ty, bu t the Court sha ll not be bound
to comply with any such request or undertaking on the part
of a minor unless it appear that the sale or purchase will be
J'{lT h is benefit .

653K. For th e purposes of this section , an act ion for
partition shall include an action for sa le and di stribution
ef the proceeds, and in an action for partition it shall be
sufficien t to cla im a sale and dist ri bution of th e proceeds,
and it shall not be necessary to claim a parti t ion.

653L . In an ac tion for partition the Court may make such
order as it thinks just respecting costs.

S ECTION 11.

RETU RNS.

654. (Am. 34·1956). Every heir coming to a succession
must return to t he general mass a ll that he has received from
the deceased by gift inter vivos, directly or indirectly ; he
cannot retain the gifts made nor cla im the legacies bequ eathed
by the deceased, unless such gifts and legacies have been given
him expressly by preference and beyond his share, or with
an exemption from return.

655. The heir may nevertheless, by renouncing the
succession, retain the gifts or cla im t he legacies made to him.

656. A donee who at the time of the gift was not an
heir, but who at the time When the succession devolves is
entitled to succeed, is bound to return the gift, un less the
testa tor has exempted him from doing so.

657 . Gifts and legacies made to the son of a person who,
ut th e time wh en the succession devolves h as become en ti tled
to succeed, are subject to be returned.

The father coming to the succession of the don or or testator
is bound to return them.



Part 3 rd.] Property (Acquisition and Exercise) . 371

658 . A grandson coming to the succession of his grand
father is bound to return what has been given to hi s tamer.
al though he should renounce the success ion of the lat' er.

6:>9 . The obligation to return the &ilB and legacies made
curing the marriage , either to the spouse who is entitled to
..ucceec. er to the other spouse alone, 01 to both. depends upon
the interest et the heir who is capable cf succeeding and the
adva ntage he derives therefrom, according to the rul es
respecti ng the effect of gttts and legacies ma de to the spouses
during marriage in the artlctes relating to marriage covenants.

660. Return is only made to the succession of the donor
or testa tor.

661. With the exceptions con ta ined in the two following
urtlcles , whatever has been laid out for the establishment of
one of the coheirs, or for the payment of his debts, must be
returned.

662. The expenses of nourishment , maintenance , educa
tion, and apprenticeship, the ordinary expenses of equipment,
or weddings. and customary presents, are not subject to be

returned.

663. The same rule applies to the profits which the heir
ma y have derived from agreements made with the deceased .
it at the t ime at which they are made they do not confer an
unfai r advantage.

661. The profits and in terest of the things subject to be
returned are due only from the day when the succession
devolves.

665. Returns a re due only from cohei r to coheir; they are
110t due to the legatees n or to the credi tors of the succession .

666. Returns may be effected either in kind or by
deduction from the share of those bound to make them.
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667 . The return of movable property is made by deduction
alone.

668. The return of money received is al so made by
dedu ction . In case of insufficiency, the donee or legatee is
absolved fr om the return of money, by abandoning a pro
port ionate value in the movable property, or in default of
movable property, in the immovables of the success ion.

669 . An immovable given or bequeathed. which has
peri shed by a fortuito us event, and without the fault of the
donee or legatee, is not subject to be returned.

670. As to immovab les, t he donee or legatee may at his
option re turn them in all cases, either in kind or by way of
deduction according to valuation.

671 . If the im movable be re turned in kind, the donee or
legatee has a right to be reimbursed th e expendit ures made
upon it ; those whi ch were necessary, con formably to the
rules established by article 372, and those which were
unnecessa ry, according to article 528.

672 . The donee or legatee must, on the other hand,
account for the injuries and deteri orations which nave
diminished the value of the immovable returned in kind,
if t hey result fro m his own act or from that of his
representatives.

This rule does not apply if th ey have been cau sed by a
fortuitous event, and without his or their par tic ipat ion.

673 . When the return is made in kind, if the immovable
returned be hypothecated or encumbered, the co-par -tltfoners
may require the donee or lega tee to discharge it from such
hypothec or inc umbrance; if h e fa il to do so, he can only
return by way of ded uction.

The par ties may, however , agree that th e return shall bp.
made in kind. But th~ is effected without prejudice to the
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claims of the hypothecary creditors, which are charged in the
partit ion of the succession to th e party making the return.

67-1 . The coheir who returns an immovable in kind may
retain possession of it until he is effectively reimbursed th e
sums due to him for disbursements and ameliorations.

6i5 . The immovables remaining in the succession are
estimated according to their condition and value at the time
of the partition.

Those which are subject to return, or which have been
retu rn ed in kind, whether they have been given or' bequeathed,
are to be estimated according to their value at the time of
the parti tion, and according to the condition in which they
were at the time of th e gift, or in the case of legacies, at
the time when the ' succession devolved ; regard being had
to the provisions con taincd in the preceding articles.

676. The movable things found in the succession, and those
which are return ed as being legacies, are estimated according
to their condition and value at the time of the partition, and
those which are returned as having been given, according to
th eir condit ion and value at the time of the gift.

SECTION lI I .

PAYMENT OF D£BTS.

6ii. An hei r who comes alone to the succession is bound
to discharge all the debts and liabilit ies.

The same rule applies to a universal legatee.

A general legatee is held to contribute in proport ion to his
share in the succession.

A pa rt icu lar legatee is bound on ly in case of the insufficiency
of the other property, and is also subject to hypothecary
claims against the property bequeathed; with recourse
however against those who are personally responsible.
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678. If there be several heirs or several universal legatees,
they contribute to the payment of the debts and charges, each
in proportion to hi s share in the succession.

679. A general legatee, who takes concurrently with the
heirs, contributes to the debts and charges in the same pro
portion.

680. The obligation resulting from the preceding articles
is personal to the heir and universal or general legatees; and
upon it is founded a right of action, against each of them
respectively on the part of the particular legatees and the
creditors of the succession.

681. In addition to the personal action, the heir or
universal or general legatee, is responsible hypothecarily for
whatever claims affect the immovables included in his share;
with recourse, however, for the share of those personally
responsible, according to the rules applicable to warranty.

682 . An heir or universal or general legatee, who, not
being personally bound, pays the hypothecary debts charged
upon the immovable included in his share, becomes subrogated
in all the righ ts of the creditor against the other coheirs or
eo-legatees for their share.

683. A par ticular legatee who pays an hypothecary debt
for which he is not liable in order to free the immovable
bequ eathed to him, has his recourse against those who take
the succession, each for his share, with subrogation in th e
same manne r as any other person acquiring under particular
ti tle.

684. In the event of heirs or legatees exercising their
recourse again st their coheirs or eo-legatees, by reason of an
hypothecary debt, the liability of such as are insolvent is
divided rateably among all the others, in proportion to their
respective sh ares.
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685 . The creditors of the deceased and his legatees have
a right to a separation of the property of the succession from
that of the heirs and from that of the universal and general
legatees, unless there is novation. This r igh t may be exercised
3S long as the property exists in the hands of the latte r , or
upon the price of the sale, if it be yet unpaid.

686 . The creditors of the heir or legatee are not allowed
to claim this separation of property, nor to exercise any right
of preference, against the creditors of the succession .

687. Th e creditors of the succession and those of the
co-parttt toners have a right to be present at the partition if
they require it.

If th e partition be made in fra ud of their rights, they may
impugn it in the same manner as any other act made to their
detrimen t.

SECTION IV .

THE EFFECTS OF PARTITION ANn OF THE WARRANTY OF SHARES.

688. Eacfi co-parunoner is deemed to have inherited alone
and directly aU the things comprised in his share, or which he
has obtained by licita tion , and to have never had the owner
ship of the other property of th e succession.

689. Every act having for its object to put an end to
in division amongst coheirs and legatees is deemed to be a
partition, althou gh it should purport to be a sale, an exchange.
a transaction , or have received any other name.

690. The co-parttttoners are respectively warrantors
towards each other for all disturbances or evicti ons proceeding
from a cause anterior to the par tit ion .

Such warranty does not take place if t he kind of evict ion
suffered have been excepted by some provision of the act of
partition; it ceases if the party suffer eviction through his
own fault.
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691. Each of the co-parttttoners is personally bound, in
proportion to his share, to indemnify his coheir for the loss
caused to him by the eviction.

If one of the co-partitioners be insolvent, the portion for
which he is liable must be divided rateably among all the
solvent coheirs, according to their respective shares.

692. There is no warranty against the insolven cy of the
debtor of a claim which has fallen to one of the coheirs, if
such insolvency do not occur until after the partition.

Nevertheless, there is an action of warranty in the case of
a rent, when the debtor of it has become insolvent at any
time since the partition; unless the loss arises from the fault
of the party to whom the rent was allotted.

The insolvency of debtors which exists at the time of the
partition gives rise to warranty in the same manner as
eviction.

SECTION V.

RESCISSION IN M ATTERS OF PARTITlON.

693. Partitions may be rescinded for the same causes as
other contracts.

Rescission on the ground of lesion takes place in the case
of minors only, according to the rules declared in the Hook
respecting Obligations.

The mere omission of an object belonging to the succession
does not give rise to the action of rescission , bu t only gives
a right to a supplement of the act of partition .

694. The defendant in an action of rescission of par tit ion
may arrest its progress and prevent the bringing of another,
by offering and delivering to the plaintiff t he supplement of
his share in the succession, either in money or in kind.
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BOOK SECOND.

GIFTS INTER VIVOS AND BY WILL.

CHAPTER FIRST.

GENERAL PROVISIONS.

377

695 . A person cannot dispose of his property by gratuitous
title, otherwise than by gift inter vivos or by will.

696. Gift inter vivos Le; an act by which the donor divests
himself, by gratuitous title, of the ownership of a thing, in
favour of the donee, whose acceptance is requisite and renders
the contract perfect. This acceptance makes it irrevocable,
saving the cases provided for by law, or a valid resolutive
condition.

697 . A will is an act of gift in contemplation of death, by
means of which the testator, without the intervention of the
person ben efit ed , makes a free disposal of the whole or of a
part of his property, to take effect only after his death, with
power at all times to revoke it. Any acceptance of it purport-
ing to be made in his lifetime is of no effect. Every will is
construed with reference to all property comprised in its
disposition, as though it had been executed immediately
before the death of the testator, unless a contrary intention
appears by the will.

698 . Certain gifts may in a contract be made irrevocably
inter vivos to take effect after the death of the giver. They
pa r take of gifts inter vivos and of wills, and are treated of
specially in the Sixth Section of the Second Chapter of this
Book.

699, Every gtrt made so as to take effect only after death,
which is not valid as a will, or as permitted in a cont ract of
marriage. is void.

70f! . The prontbtuons a nd restncuons as to the capacity
for cont racting, a lieriating, or acquiring, established elsewhere
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in this Code, apply to gifts inter vivos and wills whether the}'
are made in the Colony or elsewhere, with the modifications
contained in this Book.

; 01 . Gifts inter vivos or by wm may be conditional.

An impossible condition, or one cont rary to good morals,
to law, or to public order, upon which a gift inter vivos
depends, is Void, and renders void the disposition itself, as
in other contracts.

In a will such a condition is void, but does not annul the
dispositi on .

CHAPTER SECOND.

GIFTS INTER VIVOS.

SECTION I .

THE CAPACITY TO GIVE AND TO RECEIVE BY GIFT INTER VI VOS .

j02. All persons capable of disposing freely of their
property, may do so by gift inter vivos, save the exceptions
specified in this Code.

;03. Gifts inter vivos are void, as presumed to be in
contemplation of death, when made by the donor during an
illness supposed to be mortal, whether it be followed or not
by his death, unless circumstances tend to render them valid.

If the donor recover from his illness, and leave the donee
In peaceable possession for two years, the nullity is covered.

70-1. (Am . 34-1956) . Minors cannot give i~ter vivos, even
with the assistance of their tutors, unless it be by their
contract of marriage, as provided in the Book respecting
Obligations.

Minors who are marrted may nevertheless give movabl e
articles, according to their condit ion and means, and provided
t hey do not materially affect their capital.
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Tutors, curators and other administrators cannot give the
property entrusted to them, except things of moderate value,
in the interest of their charge.

Public corporations, even those having power to alienate,
besides the special provisions and formalities which concern
them. cannot give gratuitously without the sanction of the
authorities to whom they are subject and of the main body
of corporators. Those who administer generally for corpora
tions may nevetne tess give alone, within the limits above
defined as to tutors and curators.

Private corporations may give inter vivos in the same manner
as individuals, with the consent of the main body of corpora.
tors.

705 . The prohibitions and restrictions respecting gifts and
benefits bestowed by fu tu re spouses in case of second marriages
no longer exist.

706. Any person capable of succeeding and of acquiring
may receive by gift inter vivos, saving any exception
established by law. but is not responsible in respect of the
gift unless he accept in person or by some one qualified to
eo so on his behalf.

707 . (Subst. 34-1956) . Corporations may acquire by gifts ."inter vivos, as by other contracts, such property as they are ,
allowed to possess.

708. Persons who have been under the control of others,
cannot give inter vivos to their former tutors or curators, if
their accounts have not been rendered. They may, however,
give to their own ascendants who have exercised these offices.

709. Gifts inter vivos made in favour of the person with
whom the donor has lived in concubtnage. or of the incestuous
or adulterous ch ildren of such donor, are limited to mainten
ance.

,
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This restriction does not apply to gifts made in a contract
of marriage en tered into between the concubinaries .

Other illegitimate children may receive by gift inter t::W$

like all other persons .

•
710 . Gifts inter vil,'OS made in favour of ministers of

religion , of physicians and others a ttend ing the donor with
the view of restor ing his health, or of advocates and attorneys
engaged in lawsuits in his behalf, are presumed to be invalid.
but may be con finned by the Court in whole or in part.
Transfers made under the above circumstances , even when
apparently under the form of onerous contracts, ace presumed
to be gifts i nter vivos, and are liable to be impugned as such .

711 . (Rep. 34.1956) .

71 2 . The capacity to give or to receive inter vivos is to be
considered relatively to the time or the gift. It must exist
at each period , with the donor and with the don ee, wh en the
gift and the acceptance are effected by different acts.

It suffices that the donee be conceived at the time of the
s ift or when it takes effect in his favour , provided he be after
wards born viable.

71 3. TIle favour extended to con tracts of marriage renders
valid the gifts therein made to the children to be born of the
in ten ded marriage.

It is not necessary that the subst itute should be in existence
at the time of the gift by which the subst itut ion is crea ted.

7H . A gift inter vivos of the property of another is valid
if the donor subsequentl y become proprietor of it .

715 . Dispositlons made in favour of persons incapable of
receiving are void, whether they are concealed under the form
of onerous contrac ts, or executed in the name of persons
interposed.
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The ascendants, the descendants, the presumptive heir a t
the time oC the gift, and the spouse or the incapable person
are held to be interposed, unless relations oC kindred, or of
services rendered, or other circumstances tend to destroy the
presumption.

This nullity takes place even when the person interposed
survives the person who is incapable.

716. Children oC a deceased person cannot claim legitimacy
in respect oC gifts inter vivos made by him.

SECTION 11.

THE FORM OF G1FTS AND THEIR ACCEPTANCE.

717. Deeds containing gifts inter vivos must under pain
of nullity be executed in notanat Corm and the original
thereof be kept of record. The acceptance must be made in
the same Corm.

Gifts of movable property. accompanied by delivery, may
however be made and accepted by private writings, or verbal
agreements.

Gift s made out of the colony and valid according to the law
of the place where they are made, are valid in the Colony
though n ot in notarial form. But such gifts, though valid
as regards form, may be Wholly or partly void of effect if
contravening the law oC the Colony in other respects. Any
transfer of immovable property must be in such form as to
be capable of registration.

718 . It is essential to gifts intended to take effect inter
,-,jvos that the donor should actually divest himself of Ius
ownership in the thing given.

The donor may reserve to himself the usurruct or precarious
possession, or he may pass the usurruct to one person, and
the bare ownership to another, provided he completely divests
himself of his ownership.

The thing given may be claimed, as in the case of sale , from
the donor who withholds it , and the donee may demand the



382 Civil Code. rCh. 242

rescission of the gift in defaul t of its being delivered, without
prejudice W h is damages in cases where he may cla im them.

If without reservation of usutruct or of precar ious possession,
t he thing given remain unclaimed in the hands of the donor
until his death , it may be revendicated. from his heirs,
provided the deed has been registered during the lifetime of
the donor.

The gift of an annuity created by the deed of such gift . or
of a sum of money or other indeterminate thing which the
donor promises to pay or to deliver, divests the donor in t he
sense that he becomes the debtor of the donee.

71 9 . Present property only can be given by acts inter vivos.
All gifts of futu re property by such acts are void, as made in
contemplation of death . Gifts comprising bot h present and
fu ture property a re void only as to the latter.

The prohibition con tai ned in this article does not extend
to gifts made in a cont ract of marriage.

720. A donor may stipulate for the Tight of taking back
the thing given . in the event of the donee al one, or of the
donee and his descendants dying before him.

A resolutive condition may in all cases be stipulated, either
in favour of t he donor alone, or of third persons.

The right to take back. or any other resolu ti ve right, is
exercised in cases of gift in th e same manner and with the
same effects as the right of redemption in the case of sale.

721 . (Am. 34.1956) . A gift may consist of a person's whole
property, and it is t hen universal; or of the whol e of the
movable or immovable property, of the whole of the property
of the matrimonia l com mun ity or of any other universality,
or of an aliquot portion of s uch property, and Is In such
cases a general gift ; or It may be limited to things particu
larly described, and Is then a particular gift .
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722 . The distribution of present property among children
or other descendan ts is considered as a gift inter vivos, and
is SUbject to the same rules.

The same disposition cannot be made in contemplation of
death in an act in ter vivos, except by means of a gift inserted
in a contract of m arriage as set for th in the Sixth Section of
this Chapter.

723. It may be stipulated that a gift inter vivos shall be
suspended . revoked, or reduced, under conditions wh ich do n ot
depend solely upon the will of the donor.

If the donor reserve to himself the r igh t to dispose of or
to take back at pleasure some object included in the gift,
or a sum of money out of the prope rty given, the gift holds
good for the remainder, but is void as to the pa rt reserved,
which con t inues to belong to the donor, except in gifts by
contract of marriage.

724 . All gifts inter vivos st ipulated to be revocable at the
mere will of the donor are void.

725. Gifts in ter vivos of present property are void if they
are mad e subject to the condit ion of paying other debts or
charges than those which exist a t the t ime of such gifts, or
than those to come, the nature and amount of which are
exp~essed and defined in the deed or in the sta tement
annexed to it.

This article does n ot apply to gifts by contract of marriage.

726. (Am. 31-1956) . The causes of n ulli ty and prohibi
t ions specified in the last th ree preceding articles and article
719, take effect no twit hs tanding all stipulations or renun cta
lions by which it may be sought to evade them.

727. Unless some special law requires it, a deed of gift
need not be accom panied by a sta tement of the movable
property given; th e legal proof of its nature and quantity
devolves upon the donee.
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728 . Gifts inter vivos do not bind the donor nor produce
any effect until after they are accepted. If the donor be
1I0t present at the acceptance. they take effect only from
the day on which he acknowledges or is notified of it.

729. The acceptance or a gift need not be in express
terms. It may be inferred from the deed or (rom circum
stances, among which may be counted the presence of the
donee to the deed, and his signature.

The acceptance is presumed in a contract of marriage,
as well with regard to the spouses as to the fut ure children .
In gifts of movable property this presumption also results
from the delivery.

730 . (Am. 34-1956). (1) Gifts inter vivos may be accept ed
by the donee h imself, authorised and assisted if so it be as
1n other contracts. Minors, and persons to whom a receiver
has been appointed, may also accept unassisted, with '.;h':!
right however to be relieved. Tutors and ascendants may
accept cn behalf of minors, and cu rators appointed to
interdicted persons may also accept for such persons.

(2) The persons who compose a corporation or
ad minister for it may also accept gifts in its behalf.

• 31. In gifts inter vivos in favour of children born and
to be born, where such gifts may be made, the acceptance
by those who are born, or by a qualified person for them,
holds good for the others not yet born, if they avail them.
serves of it.

732. The acceptance may be subsequent to the deed of
gift ; bu t it must be made during the lifeti me of the donor,
and while he is still capable of giving.

733 . Minors and in terdicted persons can not be relieved
from the acceptance or rep udiation made in their name by
a quali fied person , if it have been previously au tho rised by
a J Udge. With these formalities the acceptance is as effectual
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as if it were made by a person of age, in the full exercise
of his rights.

734 . Deeds of gift may be executed subject to acceptance,
without the donee being therein represented. An acceptance
purporting to be made by the notary, 01' other person not
specially authorised, does not render the gift void, but it is
without effect, and the continuation by the donee can only
avail as an acceptance from the time at which it takes place.

735.
by his

A gift cannot be accepted after the death of the donee
heirs or representatives.

SECTION l IT.

THE EFFECT OF GIFTS.

736 . Gifts inter vivos of present property when they are
accepted, divest the donor of and vest the donee with the
ownership of the thing given, as in sale, without any delivery
being necessary. But to affect the rights of third parties in
the case of movables, either delivery must be made or, in
the case of immovables, the deed of gift must be registered.

737. Gifts do not by the mere effect of law give rise to
any obligation of warranty on the part of the donor, who
is deemed to give the thing only in so far as it belongs to
him.

Nevertheless if the cause of eviction arise from the
indebtedness or the act of the donor, he is obliged, though h e
have acted in good faith, to reimburse the donee who has
paid to free himself; unless the latter be bound to make such
payment in virtue of the deed of gift, either by law or by
agreement.

Warranty to a greater or less extent may be specially
attached to gifts.

738. A universal donee inter vivos of present property is
personally liable for all the debts due by the donor at the
time of th e gift.
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A donee by general ti tle inter vivos of such property is
personally liable for such debts in proportion to what he
receives.

739. Nevertheless the donee, by whatsoever ti tle, may, if
the things given be sufficiently particularised in the gift, or
if he have made an inventory, fr ee himself from the debts
of the donor by rendering an account and givi ng up all tha t
he h as received.

740 . A donee by particular title inter vivos is not personally
liable for the debts of the donor.

A donee, whether by general or particular title, if sued only
in respect of an hypothecated immovable, may, like any other
possessor free himself by abandoning it, without prejudice to
1he r ights of t he donor t ow ards whom he may be bound to
make payment.

741 . The obligation to pay the debts of the donor may be
extended or limited by the deed of gift, subject to the legal
prohibitions concerning fu ture and uncertain debts.

The right of the creditor in such case against the donee
personally, beyond that which results from the law, is
governed by the ru les set forth as to delegation and indication
in matters of payment in the Book respectin g Obligations.

74Z. The exception of particular things, whatever may be
their number or value, in a universal gift or a gift by genera l
title, does not exonerate the donee from payment of the debts.

743 . The creditors of the donor have a r ight to demand
t.he separation of his property fro m tha t of the donee, when
ever the latter is liable for the debt, according to the ru les
laid down in the preceding title as to such separations in
matters of succession.

744 . (Am. 34-1956). If at the time of the gift, an d
deduction being made of its value, the donor was insolvent ,
the previous creditors of th e donor may obtain the revocation
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of the gif t, even though the insolvency were unknown to the
donee,

Gifts by bankrupts are treated of in th e Commercial Code.

SECTtoN IV.

REGIS'l'RATtoN AS REGARDS GIFTS I NT ER VIVOS I N P ARTICULAR,

745 Inscription of gifts inter vivos in the Supreme Court
is abolished. Regist ration in the Office of Deeds and Mortgages
Is sufficien t,

746 , The effect of the registration of gifts inter vivos and
of the neglect of such registration, is regulated, as to imrnov
abies and real rights, by the general laws concerning the
registration of such rights.

Beyond this the registration of gifts is required particu lar ly
in the interest of the heirs and the legatees of the donor,
his creditors , and all others in teres ted, according to the follow
ing rules,

747 . All gifts in ter vivos, of movable 01' immovable
property, must be registered; save th e excepti ons ccnta mod
in the following article. The donor himself cannot set up
the want of registration , neither can the donee or his heirs ;
but it may be set up by any person entitled to do so under
the registry law, by the heir, legatee, or creditor of the donor,
01' by any other persons interested in having the gift declared
void.

7,18 . Gifts of movable effect s, whether universal or
particular, are exempt from registration when they are
followed by actual delivery and public possession by the donee.

749 . The registration of all gifts inter vivos is subject to
t he rules concerning registration contained in the Eighteenth
Book of th is Par t.

750 . The donor is not liable for the consequences of the
want of reg istration.
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•

Married women, minors or interdicted persons are not
relieved from the failur e to register the gift , but they have
their recourse against those who neglected to effect such
registration.

Husbands, tutors, administrators, and others whose duty
It is to effect regist ration , cannot avail themselves of the
absence of it.

SECTION V.

T HE REVOCATION OF GIFTS.

j5l. Gifts inter vivos accepted are liable to be revoked :

1 . By reason of ing ratitude on the part of the donee;

2. By means of the resolutive condition , in cases where it
may be validly stipulated;

3. For the other causes by which a contract may be
annulled, unless some particular exception is applicable.

752 . A gift is not revoked by the subsequ ent birth of a
child to the donor unl ess a condi tion to that effect Is attached.

j53 . Ingrati tude on the part of a donee justi fying revoca
tion of a gift consists 1n -

1. Ill-usage of donor, grievous injury done to him, or crime
committed against him .

2 . Refusal to maintain donor, regard being had to the
nature of the gift and the circumstances of the parties.

A gift by cont ract of marriage is subject to this revoca tion,
AS also Is an onerous gift , in so far as it exceeds the value
of the charges upon It.

754. The demand of revocation on the ground of
ingra ti tude mu st be made within a year from the date of th e
offence imputed to the donee, or withi n a year from the day
when such offence became known to the donor.

•
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Such revocation cannot be demanded by the donor against
the heirs of the donee, nor by the heirs of the donor against
the donee or his h eirs, unless the action h as been commenced
by the donor ag-ainst the donee himself , or unless , in the
second case, the donor died within a year afte r the offenc e
was committed or became known to h im.

755. Revocation on the ground of ingratitude does not
prejudice alienations made by the don ee, nor hypothecs 01'
other charges created by him, previou sly to the registration
of the judgment of revocation, when the purchaser or creditor
has acted in good faith.

In a case of revocation on the ground of ingratitude the
donee is condemned to restore the thing given, if it be still
in his possession , together with its fruits from the date of
the judicial demand. If h e have alienated it, h e is condemned
to restore its value at the time of alienation.

756 . A gift can not be revoked by reason of the nonrul
filment of an obligation a ttach ed to it, unless the revocation
is stipulated in the deed ; and such revocation is SUbject in
all respects to the same rules as the re-ctssto-i e r sale i ll
default of paymen t of price.

All other resolutive conditions have effect in respect of gifts
as in case of contracts.

SECTION VI.

GIFTS BY CONT RACT OF M ARRIACE WHETHER OF PRESENT

P ROP ERT Y OR MADE IN CONTt:MPLATION OF DEATH.

757. The rules conc erning gifts inter vivos apply to those
which are made by contract of marriage, with such
modifications as result from special provisions.

758. Any person, a future spouse included, may in a
contract of marriage give to the future husband or wife or
to both of them, or to the children to be born of their marriage,
the whole or a portion of his present property, or of the
property he may leave at his death, or of both together.
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759 . Any person, a future spouse included. in any contract
of marriage by which he has conferred benefit on the future
husband or wtte or both oC them, or their children, may make
any gift involving immediate transfer of property to any third
person , whether a relation or stranger. But gifts to third
persons intended to take effect after the death of the donor• •
are void. except when made by an ascendant in favour of the
brother or sister of the future spouse in a marriage contract,
when such spouse is also benefited.

760 . A gift of present property by contract 01 marriage
I:::, like any other, subject to acceptance inter vivos. The
acceptance is presumed in the cases mentioned in the Second
Section of this Chapter. A third party not presen t at th e
execution of the deed may accept, eith er before or after the
marriage, a gift made in h is favour.

761. A gift by contract of marr iage of present or future
property is valid, even as regards th ird parties, on ly in the
event of the marriage taking place. If the don or or the third
party who has accepted the gift die before the marriage, the
girt is not void, but remains suspended by the condition that
{he maniage will take place.

762 . A gift of present property by contract of marriage
cannot be revoked. by the donor, even as regards third parties
benefited who have not yet accepted , except under a resolutive
con diti on validly stipulated.

A gift in contemplation of death, made in such a contract,
is irrevocable in so far that the donor, without legal grounds
or a valid resolutive condition. can not revoke it. nor dispose
of the given property by gift inter vivos or by will except in
small amounts, by way of recompense or otherwise. He remains
nevertheless owner in other respects of the property thus
given and may dispose of it by onerous ti tle and for his own
benefit, Even if the gift in contemp lation of death be
un iversal he may acqutre and possess properly and dispose
VC it under the foregoing restrict ions , and may contract ,
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otherwise than by gratuitous title, obligations which affect
the property thus given.

763 . It may be stipulated that a gift, either of presen t
property or in con templation of death, made in a con t rac t
of marriage, shall be su spended, revocable , reducible, or
subject to changeable or indeterminate reservations and
rights of resumption, although the effect of the stipulation
depends upon the will of the donor. If, in the case of
reservations and of a right of resumption , the donor do not
exercise his right, the donee retains the fulI benefit of the
gift to the exclusion of the heir of the donor.

76-1 . A gift by con t rac t of marriage may be made subject
to the charge of paying the debts due by the donor at t he
t ime of his death , whether they are determinate or not.

In the case of a universal gift or a general gift of future
property, or of presen t and future proper ty together, this
obligation, without stipulation to that effect. fal ls on the donee
in proportion to what he receives.

765. The donee, however, after the death of the donor, in
the case of a gift made wholly in contemplation of death ,
and so lon g as he has not otherwise accepted, may free him
self from the debts by renouncing the gift , after making an
inventory and renderin g an account, and by giving back any
property of the donor remaining in hi s possession, or which
h e may have alienated or mixed up with his own .

766. When present and future property is conveyed by the
same gift, the donee after the death of the donor, and so
long as h e has not accepted otherwise the property given in
con templat ion of death , may free himself from the debts of
the donor, other than those for which he is liable in respect
of the property given him, by renouncing in the same manner
the property given in contemplat ion of death , and restrict ing
himself to the present property.
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767 . The donee may atso a t the same time renounce the
present property and free h imself from a ll liability, by making
an inventory, rendering an accoun t , an d returning the
proper ty given in the manner provided in respect of gifts
in general.

768 . Gifts in contemplation of death made in favour of
fu ture spouses, or of one of them, are always. in the event
of the donor surviving the spouse benefited. presumed. in the
absence of express stipula t ion to be made in favour of the
children to be born of the marriage.

The girt becomes ext inct if, when the donor dies , neither
the spouses or spouse benefited, nor any children of theirs
be living.

769 . (Am. 34·1956) . Gifts in contemplation of death
made by contract of marriage, may be expressed in the terms
of a gift , of an appointment of heir, of a legacy, or in any
other terms which indicate the intentions of the donor.

CHAPTER THIRD.

Wn.LS.

SECTION L

THE CAPACITY TO GIV E AND TO RECEIVE BY WILL .

jjG . Every person of full a ge, of sound intellect and ca pable
of alienating his property, may dispose of it by will ; and any
disposition so made is valid if not contrary to public order
or goods morals, or in cont ravent ion of the special prohibitions,
restrictions, or provisions of this Code.

nl . The capacity of married. women to dispose of
property by will is established in the First Part of th is Code,
in the Book respecting Marriage.

772. No minor is capable of bequeath ing any pa r t of his
property.
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773 . (Am. 34.1956). Tutors and curators cannot bequeath
the property of the persons under their control, either alone
or conjointly with such persons.

In te rdicted persons cannot dispose of property by will. In
the case of a person proved to have been of unsound mind,
though not interdicted, at any time prior to the making of
his will, the will is presumed to be invalid, until it is proved
that he was of sound mind when he made it.

A will made while the testator was in a state of drunkenness
inconsistent with due understanding is invalid.

774. Corporations can receive by will such property only
as they may legally possess, and can receive no property
unless the will be executed and deposited with the Registrar,
at least one year before the death of the testator.

775 . Minors and interdicted persons or persons of unsound
mind, though incapable of bequeathing, may receive by will.

776. The capacity to receive by will is considered relatively
to the time of the death of the testator ; in legacies the effect
uf which remain suspended after the death of the testator,
whether in consequence of a condition , or in the case of a
legacy to children not yet born , or of a SUbstitution, this
r apacity is considered relatively to the time at which the right
comes into effect.

Persons benefited by a will need not be in existence at the
time of such will , no r be absolutely described or identified
therein. It is sufficient that at the time of the death of the
testator they be In existence. or that they be then conceived
and subsequently born viable, and be clearly known to be
the persons intended by the testator. Even in the case of
suspended legacies, already referred to.in this article, it suffices
that the legatee be alive, or conceived , subject to the
condition of being afterwards born viable, and proving to
be the person indicated, at the t ime the legacy takes effect
In his favour.
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777 . A testamentary di sposition In favour of a person
holding the rela tion to the testator of minister of religion,
medical attendant, or legal adviser is presumed to be invalid ,
Lut may be allowed by the Court in .....hole Cl' in part.

S ECTION n .

THE FORM OF WILLS.

778 . A disposition made by will or codi cil . whether
appointing an heir, or in the form of a legacy, or expressed
In other terms indicating the intentions of the testator, t akes
effect according to the rules hereinafter la id down , as a
universal, a gene ra l, or a particular legacy.

779 . Two or more persons canno t make their wills by one
and the same instrument.

780 . A will may be :-

1. Notartal ;

2 . Hologr aph ;

3 . According to the English form, hereinafter called an
English will.

781 . A notarial will is received before two notaries or
before a notary and two witnesses. The testator , in their
presence and with them, signs the will or declares that he
cannot do so, ener it h as been read to h im by one of the
notaries in presence of the other, or by the notary in presence
of the witnesses. Mention Is made in the will of the observance
of the formalities.

782. A notarial will must be made as an original remaining
with the notary.

The witnesses must be named and described in the will .

Any person may be a witness who is of fu ll age, h as not
been convicted of felony, an d is not in the employment of
the executing notaries.



Part art! . ] Proper ty ( Acquisition and Exercise). 395

The date an d place of execution must be stated in the will.

783. A will cannot be executed before notaries one of whom
bears to the testator or to the other notary the relation of
father, son, brothel', uncle, or n eph ew.

78-1 . Legacies made in favour of the n otaries or witnesses,
or to the wife of any such n otary or witness, or to any
relation of such notary or witness in the first degree, are
void, but do not annul the other provisions of the wm.

Testamentary executors who are n either benefited nor
compensated by th e will may serve as witnesses to its execution.

785 . A n otaria t will cannot be dicta ted by signs.

Deaf mu tes an d others who cannot declare th eir will by
word of mouth, may do so, if they are su fficiently educated,
by means of instructions written by themselves and handed
to the notary , before or at the execution of the will.

Any person that cannot hear the will read, must read it,
and, unl ess h e be dumb, must read it aloud.

A wri t ten declara ti on that the deed con tains the will of
the testator and is prepared in accordance with his ins t ruc
tions, may be substituted for the same declaration by word of
mouth. when it is required .

Mention must be made of the observance of these excep t ional
formalities and of their cause.

786 . A person unable to hear or speak, who cannot avail
himself of the provisions of the preceding article, cannot make
a notanal will.

787. A will that, as regards form, would be valid in
England is valid in the Colony, if made by a soldier in actual
military service, or any mariner or seaman at sea .

788. A holograph will must be writ ten and signed by the
testator , it requires neither notaries nor witnesses, and is
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subject to no particular form. Such a will may be made by
a deaf mute.

789 . An English will, whether affecting movable or
Immovable property, must be in writing and signed at t he end
w·jl h the signature of the testator, or his mark, made by
h imsel f or by another person for him, in his presence. and
under his express direction , which signature or mark is then
er subsequen t ly acknowledged by t h e testator as having been
subscribed by him to his will t hen produced , in presence of
ut leas t two competent witnesses , one of whom mu st be a
J ustice of the Peace, who attest and sign the will immediately
in presence and a t the request of t h e tes tator, and in the
presence of one another. The signatu re of a witness cannot
be by mark.

The competency of witnesses is determined by t he rules
with respect to notarial wills.

790 . A deaf mute or any ot her person capable of under
standing t he meaning of a will and the manner of making one,
may dispose of property by will in the Engl ish form, provided
his intention and the acknowledgmen t of his s ignature or
mark are manifested in presence of witnesses.

; 91 . In an English will a legacy made to any of the wit
nesses. or to the husband or wife of any such witness, or to any
rela tion s of such witness in the firs t degree, is VOid , but does
not annul the other provisions of t he will .

The com petency of testamentary exec utors to serve as
wit nesses to such wills, is subjec t to the same rules as in t he
case of notarial wills.

79 2 . The signature or mark of the testa to r in holograph
and English wills, ratifies only the words preceding it.

No will except a no tarlal will is invalid by absence of date
and place.
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The Court decides in each case whether the absence creates
presumption against the will or renders un certain any of its
provisions.

An En glish will must be signed or initialled on each sheet.

793. Su bject to the exceptions mentioned, a will is
invalidated by failu re to observe the formalities prescribed
in this section .

But a will purporting to be made in one form which wou ld
be void if in that form alone, may yet be valid if fulfilling
the conditions required for another form.

S ECTION Ill.

PROBATE AND eaoos OF WILLS .

794. (Subst. 23-1916). All wills must be presented for
probate to the Supreme Court , together with a certifica te of
the death of the te sta tor.

Where no cer tificate of death can be procured , the person
presenting the will must adduce such other eviden ce of death
as the Court may require.

In matters of probate" Cou rt " incl udes JUdge or Regist rar
of the supreme Cou rt.

795. (Subst. 23-1916) . Probate is granted as of course in
case of the original or a certi fied copy of a notarial will ;
in the case of other wills , the authenticity of the h andwrit in g
of the testa tor, or the attestation of his will, must be proved
by affidavit, or otherwise as may be di rected.

The Court has a discretion as to wh at evidence is necessary
to establish the validity of a will.

The will must remain deposited in the Cou rt unless it is
a notarial will, the original of wh ich is in the custody of a
notary in the Colon y.

796. (Subst.23-1916). When the Court is satisfied that
the will is valid , and that all requirements, includin g the
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requirements of the Succession Duty Ordinance, have been
complied with, probate is granted.

A certified office copy of any probate may be obtained with
a copy of the will or other inst rument annexed , which, if 11
is notarial , may be a certified notanat CO;))'.

On the registra tion of the probate and will in the Registry
of Deeds effect is given to the wilL

The probate of wills does not prevent their contestation by
persons interested.

797. (Subst.23-191G) . Where a will has been lost Ol
acciden tally destroyed, probate may be granted of the contents
thereof upon proof of such contents and of the formal
ities required for execution, and of the fac ts which render
production of the will impossible.

If it appears that the testator knew of and acquiesced in the
loss or destruction of the will, such will is deemed to have been
revoked.

The person who propounds an alleged will and cannot
adduce any written evidence of it s contents must prove such
contents beyond all reasonable doubt. Wh ere such proof is
forthcoming, and there is evidence of a definite in tention on
the part of the testa tor to do some formal act and the
evidence is consistent wfth that in ten tion h aving been carried
into effect, the Court may infer the actual observance of all
due formalities.

;98 . Wh en a will admits of proof under the preceding
article, a probate may be obtained u pon peti tion after positive
proof, not only of the contents but of the facts which render
production impossible. Probate of the will is h eld to be
established according to the proof deemed sufficient an d to
such modifications as are made in the judgment .

7981\. (Ad. 34-1956). When any person who h as had and
has ceased to have his domicile in the Colony dies ou tside the
Colony having made, outside th e Colony, a will which is valid
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under the law of the Colony, and such person leaves property
in the Colony, suc h 'rill may be proved in the Colony as if it
had been made and such person had had his domicile therein.

SECTIO~ rv.

LEGACIES.

§ 1. Legacies in General.

799 . Testamentary dispositions of property const itute
legacies, either universal. general, or particu lar.

800. The property of a deceased person which is not
disposed of by Will, or concerning which the dispositions of
his will are wholly without effect, rem ains in his intesta te
succession , and passes to his lawful he irs.

801. When a legacy lapses from a ca use dependent upon
th e lega tee, and such legacy is charged with the payment of
another legacy, the latter does not lapse in consequence, but
is deemed to form a distinct disposition .

802. (Subst. 34·1956) . The legatee may always repudiate
the legacy so long as he has not accepted it. The repudiation
may be mad e in an informal manner by conduct , by notanat
deed, or by a declaration in a judicia l proceeding. The right
to accept a legacy, n ot previously repudiated, passes to the
teget representati ves of the legatee.

803 . (Subst. 34· 1956) . Tuto rs and curators may, with
the authority of the Court, repud iate legacies, on behalf of
the minors or persons under their con t rol.

804 . When legacies a re in favour of several person s
jointly, th e lapsed share of anyone of the joint lega tees
accures to the others.

Legacies are held to be so ma de when they are created by
one and the same disposition and the testator has not
assigned the share of each eo-legatee in the thing bequeathed.
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Directions given to divide the thing jointly disposed of into
equal aliquot shares, do not prevent acc retion from taking
place.

The legacy is also presumed to be ma de join tl y when a thi!1g
which cannot be divided without oetenorauon is bequeathed
by the same act to several persons separately.

The right to accretion as herein described in respect to
legatees applies also to gifts inter vivos made in favou r of
several persons jointly, when some of the donecs do not
accept.

805. A testator may name legatees who shall be merely
t rustees for charitable or other lawful purposes within the
limits permitted by law; he may also deliver over his property
for the same objects to his testamentary executors, or effect
such purposes by means of charges imposed upon his heirs or
legatees.

806. Payment made in good faith to the ostensible heir ,
or to a legatee who is in possession of the succession, is valid
against the heirs or legatees who present themselves
aftcrwards ; the latter however having recourse against him
who has wrongfully received.

807. Fruits and in terest arising from the thing bequeathed
accrue to the benefit of the legatee from the time of the death
of the testator, unless the will directs otherwise.

Life-rents or pensions, bequeathed by way of maintenance,
also begin from the. date of the testator's death .

808 . The rules concerning legacies and the presumptions
of the testator's intention, as well as the meaning ascribed to
certain terms, gtvc way to the formal or otherwise sufficient
expression of such in ten t ion , given in an other sense or with
a view to different effects. The testator m ay disregard these
rules in any manner that is not contrary to public order , to
good morals, to any law containing a prohibiti on or some
other applicable declaration of nulli ty, or that is not
prejudicial to the r ights of cred itors and third persons.
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§ 2. Universal ani General L egacies.

809 . Universal legacies are testamentary dispositions by
which the testator gives to one or to several persons the wh ole
of the property he leaves at h is death.

Legacies are only general wh en the testa tor bequeaths an
aliquot part of his property, or the whole of his movable or
immovable property , or the whole of the private propert y
excluded from the matrimonial community, or an al iquot
part of any suc h whole.

All other legacies are particular.

The exception of particular things, whatever may be their
number or value, does not destroy the character of universal
or general legacies.

810. (Rep. 34-1956) .

811. The liability of a universal , general or par ticu la r
legatee for the debts and hy poth ecs, is explained in the Book
respecting Successions, and, in certain respects, in the presen t
section, and also in the Book respecti ng Umtruct.

812. The legatee of a usufruct bequeathed as a universal
or general legacy, Is personally liable towards the creditors
for the debts of the .successton , even for the principal , in
proportion to what he receives. He is hypothecarily liable for
whatever claims affect th e immovables included in h is share,
as any other legatee by the same t itle, and with the same
recourse. The amount is propor t ioned between him and the
proprietor in the manner and acco rding to the rules set for th
in article 424.

813 . A testator may change, among his heirs and legatees,
the manner and proportions in which the law holds them
liable for the payment of the debts and legacies, without
prejudice to the personal or hypothecary acti on of the
creditors against those who are legally subject to the r ight
claimed, the latter, how ever, having recourse against those
upon whom the testator imposed the obligation.

•
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814. (Rep. 34·1956).

815 . The creditors of a succession h ave a right to the
separation of property against a legatee liable for a debt , in
t he same manner as against an heir, for t he portion in which
he is liable.

~ 3. Par t icu lar Legacies.

816. (Am . 34-1956) . The debts of a testator must in a ll
cases be paid in preference to h is legacies.

Pa r ticula r legacies are paid by the h eirs, or un iversal or
general legatees, eac h in the proportion for which he is
liable, as in the case of debts, and t he legat ee has a righ t to
demand the separation of property.

If the legacy be imposed upon one particular heir or legatee, •
the personal action of the particular legatee does n ot exten d
to the others.

The right to a legacy does not carry with it a bypothec
upon the property of the succession, bu t th e testator, what
ever may be the form of the will, may secure it by a special
hypothecation requiring, as regards the r igh ts of third parties,
that the will be registered.

817. (Am. 34-1956). The bequest of a thing which does
not belong to the testa tor, whether h e was aware or no t of
another's r ight to it, is void, even when the thing belongs to
the heir or legatee charged with the payment of it.

The legacy is however valid, and is equivalent to the charge
of procuring the thing or of paying its value, if suc h appear
to have been the in ten tion of the testator.

818. (Am. 34-1956) . If the thing bequeathed belon ged to
the testator for a part only, he is presumed to have bequeathed
only the part Which belon ged to h im.

The same rule applies to the bequest made by one of the
spouses of a thing belonging to the com munity; savin g the
r igh t of the legatee to the whole of the thing bequeathed
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under the circumstances enumerated in the title concerning
marriage covenants, and generally in the case of the
followin g article.

819 . If the testator since the making of the will have
become, wholly or in part, owner of the thing bequeathed, the
legacy is valid as regards whatever remains in his succession,
notwithstanding the provisions contained in the preceding
ar ticle.

820 . When a particular legacy comprises a universality of
assets and liabilities, as for example a certain succession, the
legatee of such universa lity is held personally and alone liable
for the debts connected with it, without prejudice to the
r igh ts of the creditors against the he irs and universal or
general legatees, who h ave their recourse against the
particular lega tee.

821 . (Am. 34-1956). In the case of insufficiency of the
property of the succession, the legacies entitled to preference
are paid first, and the remainder is thcn divided rateably
among the other legatees in proportion to the value of their
respec tive legacies. Legatees ef a certain and determinate
object take it without being bound to contribute to the
payment of the other legacies which have no preference over
theirs.

822. To obtain the reduction of particular legacies, t he
creditors must first have exhausted their recourse against
the heir or lega tee who is personally bound, and have availed
themselves in time of the right to separation of property.

The creditors exercise this reduction against each of the
particular legatees for a share only, in proportion to the
val ue of h is legacy, but the particula r legatees may free
themselves by giving u p the particular legacies or their value.

823. Credito rs of the succession, in the case of reduction
of particula r legacies, have a prererennat right to the thing
bequea thed, over the creditors of the legatee, as in the case
of separation of property.
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A particular legatee suffering such reduction has his
recourse against the heirs or legatees who are personally
liable, and is substi tu ted by law in all the rights of the
creditor thus paid.

82.1 . wnen an immovable bequeathed has been increased
by further acquisitions of property, the property thus acquired.
even if it be contiguous. Is not deemed to form part oC the
legacy, unless from its destination and the circumstances it
may be presumed that the testator intended it to (ann with
the immovable bequeathed but one and the same property.

BUildings. embellishments and improvements are deemed
10 be adjuncts of the t hing bequeathed.

825 . If before or since t he will, the immovabl e bequeathed
have been hypothecated for a debt of the testator remaining
sun du e, or even for the debt of a third person whether it was
known or not to the testator, t he heir, or the universal or
general legatee, is not bound to discharge the h ypot hec, unless
the will declares otherwise.

A usutruct of the property bequeathed is also at the charge
of the particular legatee. The same rule applies to servttudes.

If however the hypothecary debt of a third person, of
which the testator was ignorant, affect at the same time the
particula r legacy and the property remaining in the succes
ston . the benefit of division may reciprocally be proclaimed.

826. A legacy made in favour of a creditor is not deemed
to be in compensation of his claim, nor that in favou r of a
servant in compensation of his wages.

827 . (Rep. 34-1956) ,

SECTION V.

TH E REVOCATION AND LAPSE OF WILLS AND LE GACI ES.

828 . Wills and legacies can not be revoked by the testator
except:
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1. By means of a subsequent will revoking them either
expressly or by the nature of his dispositions ;

2 . By means of a notarial or other written act, by whic h
a change of intent ion is expressly stated ;

3. By means of the destruction, tearing or erasure of a
holograph or English will. deliberately effected by the testator
01' by his order. wttn the intention of revokin g it ; and in some
cases by reason of the destruction or loss of the will by a
fortuitous event which has become known to him, as explained
in the Third Section of the present Chapter ;

4. By his alienation of the thing bequeathed.

829 . (Am. 34·1956) . A will is held to be revoked by the
subsequent marriage of the testator, except in the case
mentioned in article 112.

Revoca tion of a will or of a legacy may be demanded : L On
the ground of the complicity of the legatee in the death of
the testator ; or by reason of grievous in jury done to his
memory, in the same manner as in the case of lega l succes
sion, or, if the legatee hindered the revocation or modification
of the will. 2. By reason of the resolutive condit ion :

Without prejudice to the causes for which the validity
or the will or legacy may be Impugn ed.

The subsequent bir t h of children to the testator does not
effect a revoca tion .

Enmity springing up between him and the legatee does not
establish a presumption of revoca tion .

830 . A SUbsequent will or notarial act , wh ich does not
revoke the preceding one in an express manner, annuls only
those dispositions which are at variance with it.

831 . A revocation contained in a subsequent w; 11 retains
it s fu ll effect, a lthough such will should remain inoperative
by reason of the incapacity of the legatee or of his refusal
to accept.
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A revoca tion con tained in a will which is void by reason of
Informality, is al so void.

832 . In the a bsence of express dispositions. the ci rcum
stances and the indications of the Intention of the testator
determine whether upon the revocation of a will wh ich revokes
another will , the former will revives.

833. Every alienation by the testa tor of the right of
owne rship in the thing bequeathed, even in a case of necessity.
Or by forced means, or with right of redemption reserved. or
by exchange, carries with i t , unless he h as otherwise provided,
a revocation of the will or legacy for all that has been thus
disposed of, even though , if it WCTe Voluntary, the alie nation
be void. But a will or legacy is hel d le affect prope rty Which,
though alien ated by the testator subsequently to the will , Is
owned by h im and in h is possession at h is death.

83·1. A person cannot, otherwise than by th e effec t of
gifts in contempla tion of death made by contract of marriage,
forego his r ight to dispose of his property by will or by gift
in contemplation of death, or to revoke his testamentarv
dispositions. Nor can a person SUbject the validity of any
future will to formalities , expressions or signs not required
by law.

835 . Heirs cannot be excluded from succesetons. unless
the act excluding them is clothed with all the formalities of
a will.

83& . Every testamentary disposition lapses if the person
in whose favour it is made, or his ch ildren, do not survive the
testator.

837. Every testamentary disposi tion made under a condl 
tlon which depends on an uncertain event, lapses if the legatee
die before the ful filment of the condi tion .

X3X . Condit ions whic h are intended by the tes tator to
suspend only the execution of a disposition , do n ot prevent
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the legatee from having an acquired righ t t ransmissible to
h is heirs.

839. A legacy lapses if the thing bequeathed perish totally
during the lifetime of the testator.

The loss of a thing bequeathed which happens after the
death of the testator falls upon the legatee. except cases
wherein the heir or other holder may be responsible according
to the rules applicable generally to things which form the
subject of obligations.

IHO . A testamentary disposition lapses when the legatee
repudiates it or is incapable of receiving under it.

S ECTION VI.

TESTAMENTARY EXECUTORS.

8-11 . (Am. 34-1956) . A testator may name one or more
testamen tary executors, or prov ide for the manner in which
lhey shall be appointed. He may also provide for their
successive replacement.

Heirs , legatees, and women may lawful ly be appointed
testamen tary executors.

Creditors of the succession may be executors withou t
forfeiting their claims.

The Court and Judges cannot appoint or replace testamen
tary executors, except in the cases specified in article 860.

8-12 . taubst. 34-1956) . Married women no lon ger requi re
the consent of their husbands to accept or con ti nue the
exerc ise of testamentary executorship. Their husbands are
not, as such, liable for their administration . If they are
married in community , their administra tion does not affect
the proper ty of the community.

843 . (Am. 34-1956) . Minors cannot act as testamentary
executors, even with the authorisa t ion of their tutors.
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844 . The incapacity of corporations to be executors is
declared in the first part.

Persons who compose a corporation, or such persons and
their successors, may be appointed to exec ute wills in their
purely personal capacity, and may act in that behalf if such
appear to have been the in tenti on of the testator, although
he may have designated them solely by the appellation which
belongs to them in their corporate capacity.

The same rule applies to persons designated by the
titl e which belongs to their office or position. and to their
successors.

845 . Subject to the preceding provisions, persons who
cannot contract cannot be testamentary executors.

8<16 . No person can be compelled to accept the office " f
testamentary executor.

Its duties are performed gratuitously, unless the testator
has provided for their remuneration.

If a legacy made in favour of a testamen tary executor have
no other cause than such remuneration, and he do not accept
the office, the legacy lapses by reason of the fail ure of
the condition.

If he accept the legacy thus made, he is presumed to have
accepted the executorship.

Testamentary executors are not bound to be sworn; nor
to give security, unless they have accepted with that condi
tion. They may, however, be required by the Court to give
security on the demand of any person interested.

847 . A testamentary executor who h3.S accepted the office
cannot renounce it without the authorisation of th e Court or
JUdge. Such authorisation may be granted for sufficient
cause, t he heirs, legatees and other executors, if there be
any, being present, or h avin g been duly summoned.

Difference of opinion between an executor and the ma jority
of h is co-executors, as to the performance of their du ti es , may
constitute a sufficient cause.
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84.8. If several testamentary executors have been appoint
ed, and some of them on ly, or even one of them alone, have
accepted, they or he may act alone, unless the testator has
otherwise ordained.

In like manner, if several have accepted, but some or one
only of them survive , or retain the office, they or he may act
clone until the others are replaced, in the cases admitting of
it, unless the testator has expressed himself to the contrary.

84.9 . (Am. 34-1956). If probate have been granted to
several joint testamentary executors, who have the same
duties to perform, they have all equal powers and must act
together, unless the testator has otherwise ordained.

Nevertheless if any of them be absent those who are in the
place may perform alone acts of a conservatory nature and
others requi rin g dispatch.

Th e executors may also act generally as attorneys for each
other, unless the intention of the testator appears to the
contrary, and subject to the responsibility of the one who
grants the power. The executors cannot delegate their duties
generally to others than their co-executors, but they may be
represented by attorney for determinate acts.

Executors exercising these joint powers, are join tly and
severally bound to render one and the same account, unless
the testator has divided their functions and each of them has
kept within the scope assigned to him.

They are responsible only each for his share for the property
of which they took possession in their joint capacity, and for
the payment of the balance due, saving the distinct liability
of such as are authorised to act separately.

850. The expenses incurred by the testamentary executor
in the fulfi lmen t of his duties are bcrne by the succession .

851. A testamentary executor may, before the probate of
the will, perform acts of a conservatory nature or which
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require dispatch, provided he obtains such probate without
delay, and furnishes proof of it when required.

852. The testator cannot limit the obligation incumbent
upon the executor of making an inventory and re ndering an
account of his administration.

853. If, having accepted, a testamentary executor refuse
or neglect to act, or di ssipate or waste the property, 01
otherwise exercise his functions in such a man ner as would
justify the dismissal of a tutor, or if he h ave become
incapable of fulfilling the duties of his office, h e may be
removed by the Court.

854 . (Rep . 19-1949 ).

855 . The testamentary executor must cause an inventory
to be made after notifying the h eirs , legatees, and other
interested persons to be present. He may however perform
immediately a ll acts of a conservatory nature or which
require dispatch .

He attends to the obsequies of the deceased.

He procures the probate of the will and its registration
whe n necessary.

If the validity of the will be contested he m ay become
a party to support it.

He pays the debts and discharges the parttcutar legacies,
with the consent of the h eir or of the legatee who receives
the succession , 01', a fter calling in such heir 0 1' legatee, with
th e authorisation of the Jud ge.

In the case of insufficiency of monies for the execution of
the will, h e may, with the same consent, 0 1' with the same
authorisation , sell movable property of the success ion to the
amount required. The heir or lega tee may however prevent
such sale by tendering the amount required for the execution
of the will.
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The testamentary executor may receive the debts due and
may sue for their recovery.

He may be sued for whatever fa lls within th e scope of his
duties, bu t has the right to make the heir or legatee a party
to the suit. .

856 . The powers of a testamentary executor do not pass
by mere operation of law to his heirs or other successors, who
are however bound to render an account of h is administra
tion and of whatever they may themselves h ave actually
administered.

857 . (Am. 34-1956). Th e testator may, with the limita
tion spec ified in article 852, modify, restric t or extend the
powers, th e obligations, and t he seizin of the testamentary
executor, and the duration of his fun ctions. He may con
stitute the testamentary executor an administrator of his
property, in whole or in part, and may even give him the
power to alienate it with or without the intervention of the
heir or legatee, in the manner and for the purposes determined
by himself .

858 . (Rep. 34· 1956) .

859 . Th e testator may provide for the replacing of testa
mentary executors and administrators, whether by di rectl y
naming and designating those who shall replace them
himself, or by giving them power to appoint others in
their place, or by indicating some other legal method of
appointment.

860 . (Am. 34-1956). If the testator desire that the
appoin tment or the replacement should be made by the Court
or Judge, the powers n ecessar y for such purpose may be
exercised judicially, the h eirs and legatees interested being
firs t duly notified.
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CHAPTER FOURTH.

SUBSTITUTIONS.

rCh. 242

SECTION r.

RU LES CONCERNING THE NATURE AN D FORM OF SUBST ITUTIONS.

861 . There are two kinds of substit ution:

Common subst itution is that by which a person is nominated
to take the benefit of a disposition in the event of its fa ilu re
in respect of the perwn in whose favo ur i t is first made.

Fiducia ry substitution is that in which the person receiving
the thing is charged to deliver it to anot her either at his death
or a t some ot her time.

Substi t u tio n takes its effect by opera ti on of law a t the
time fixed upon , without t he necessity of any actual delivery
or other act on t he part of the person charged to deliver.

862 . Fiduciary SUbstitutions include common substi t u
t ions without any expressions to that effec t being necessary.

Whenever the common is expressly joined to the fiduciary, to
meet particular cases, the substitution is ca lled com pendious.

When the term substitution is used alone, it applies to the
fiduciary, wit h the common attach ed to it , unless the nature
or term s of the disposition indicate the common alone.

863. The person charged to t ake in the first instance is
called the institute, and the one who is en ti tl ed to take after
h im is called t he substi tute. When there are several degrees
in the SUbsti tu tion , each one of the substitutes, except the
last in order , becomes in turn an insti t ute with rega rd to the
s ubs tit ute who comes next.

864 . A subst itution may exist a lt hough the term usuiruct
be used to express the righ t of the institute. In general the
whole tenor of the act and the intention which it sufficiently
expresses are considered, rather than t he ordinary acceptation
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of particular words. In order to determine whether there IS
substitution or not.

865 . Substitutions may be created by gifts inter vivos.
made in contracts of marriage or otherwise, by gifts in
contemplation of death made in contracts of marriage, or by
will.

The capacity of the persons is governed in each case by the
nature of the act.

The disposition which creates the substitution may be
conditional like any other gift or legacy.

Substitutions may be appended to dispositions that arc
either universal, gene ral , or particular.

The substitute need not be present at the gift in ter vivos
which creates the substitution in his favour ; he need not
even have been born nor conceived at the time of the act.

866 . Substitutions made by contract of marriage are
irrevocable, like gifts made in the same mann er.

Substitutions made by other gifts inter vivos may be
revoked by the donor, notwithstanding the acceptance
by the institute for himself, so long as they have not come into
operation ; unless, as in the case of gifts in general, they
have been accepted by the substitute, or in his behalf , either
formally or in an equivalent manner,

The acceptance made for themselves by institutes, even
when they are not related to the donor, also renders
irrevocable the substitution in favour of their children born
or to be born.

Th e revocation of a substitution, when it is allowed, cannot
prejudice the institute nor his heirs by depriving them of the
possible benefit of the lapse of the SUbstitu tion, or otherwise.
On the contrary, and although the substitute might have
received but for the revocation, such revocation goes to the
profit of the institute , and not of the grantor, unless the
creating the substi tu tion.
ta tter has made a reservation to that effect in the act
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Substitutions by will may be revoked like all other
testamentary dispositions.

867. Movable as well as immovable property may be the
subject er substitution. But corporeal movables, unless they
tire subjected to a different disposition, must be publicly sold
and their price be invested for the purposes of the substi t ution.

Ready money must a lso be invested in the same manner.

The investment must in aIL cases be made in the n ame of
the institute as such.

868 . Substitutions crea ted by will or by gifts in:er vivos
cannot extend to more than two degrees exclusive of the
insti tute.

869. The rules concernin g legacies in general also govern
in matters of substi t ution, In so far as they are applicable,
save in excepted cases.

Substitutions by gif t inter vivos, like those crea ted by will,
ere subject to the same rules as legacies, as to their coming
Into operation and after they are in operation. Whatever
relates to the form of the act, and the acceptance and
prehension of the property by the first donee, remains SUbject
to the rules which belong to gif ts inter vivos.

An acceptance by the first institute under the gift is
sumctent for the substi t utes, if they avail themselves of the
disposition, and if it have not been validly revoked.

If the gift inter vivos lapse in consequence of repudiation
or for want of acceptance on the part of the first donee,
fiduciary substit utio n does not take place, nor does the
common unless the donor has so provided.

870 . The testator may Impose a substit u tion either upon
the donee or the legatee whom he benefits , or upon his hetr
on account of what he leaves him as such.
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871. The don or in an ad inter vivos cannot subsequently
create a su bstitution of the property he has given, even in
favour er the children of the donee.

Nor can he reserve the right of doing so, except it be in a
con tract of marriage. The grantor may however reserve to
hi mself , in all cases, the right to determine the proportions in
which the substitutes shall receive.

Nevertheless the donor or testator may, in a new gift inter
vivos of other property to the same person, or in a will, create
a su bstitution of the property given unconditionally in the
first gift; such a substit ... tton takes effect only by virtue of
the acceptance of the subsequent disposition of which it forms
a condition , and does n ot prejudice the rights acquired by
third parties.

872 . Children who are not called to the substitution, but
are merely named in the con dit ion without being charged to
deliver over to others, are not deemed to be included in the
disposition.

873 . The ru le respecting representation which applies to
other legacies, applies also to substitutions created by will
unless the testa tor has manifested an in tent ion inconsistent
with the rule.

SECTION n .

TIlE REGISTRATION OF SUBSTITUTIONS.

874 . Besides the effect of registra t ion or of the omission
10 register, as regards gifts and wills respectively as such, any
of these acts containing fiduciary substitutions, either in
respect of movable or of immovable property, must be
registered in the interest of the substitutes and of. third
parties.

Substitutions in the direct line in contracts of marr iage,
and those in respect of corporeal movables accompanied with
actual delivery to the first donee are not exempt from
registration .
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The failure to register substi tutions opera tes in favour of
third parties, to the prejudice of the subst it utes, though the
la tter be mi nors , or interdicted, or not yet born, and even
against married women, and they cannot be relieved from it ;
the sufferers however having recourse agains t those whose
duty it was to procure the registration.

875. All parties In terested who are not within some
particular exception, may take advantage of the want of
regist ra tion .

876. Neither the gran tor, nor the institute, nor their
h eirs or universal legatees, can avaH themselves of the want
of registration, but their creditors may do so, and also
bona rule purchasers who have acquired fro m them in good
fai th for valuable consideration .

877. The registration of acts contai ning substitutions
takes the place of their inscription in the offices of the Court,
and of their judicia l publicat ion, which formali ties are
abolished.

Such registra tion must be effected within six months from
the date of the gift inter vivos, or 'from the death of the
testator. The effect of the registration of gift s in ter rtros
within such delay, as regards third parties whose claims are
registered, is expla ined in the Book respecting Reg ist ration
Of real Rights. As regards all other parties, and in cases of
substitution by Will, registration within the same delays has
a retroactive effect to the time of the gift, or to that of the
death. If it take place SUbsequently, it s effect commences
only from its date.

Nevertheless the special delays granted, as regards wills, tor
the cases where the testator di es beyond the Colony, or where
the deed has been concealed, apply in such cases with equal
retroactive effect to the substitu t ion conta ined in the will.

878 . (Am. 34-1956). The following persons are bound to
register substit ut ions, when they are aware of their existence,
namely ;
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1. The instit ute who accepts the gift or legacy;

2 . Th e substitute of full age, who is himself an inst it ute
with respect to another substttute :

3. Tutors or curators of the institute Cl' of t he suosu
tutes, and the curator to the substit ution .

Those who are bound to effect the registration of the
SUbstitution, and their h eirs and universal legatees, or
legatees by gen eral ti tle, canno t avail themselves of the want
of registration.

The ins titute who has n eglected to register is moreover
subject to lose the fruits , as in the case of neglect to have an
inventory made.

8j9 . The acts and declarations of investment of the
monies belongin g to the substitution must also be registered
within six mon ths fro m their date.

S ECTIO N tu.

SUBST IT UTIONS BEFOR E THEY COME I NTO OPERATION,

880 . The institute holds th e property as proprietor ,
subject to th e obligation of delivering it when h is quality as
insti tute ceases, and without prejudice to the rights of the
substi t ute.

881. If all the substitutes be not born, the institute is
bound to obtain, in the man ne r provided as regards tutors,
the ju dicial appointment of a curator to the substitution , to
represent the substi tutes yet unborn, and to attend t o
their interests in all inventories and partitions and other
circ umstances in whic h his intervention is requ isite 01' propel'.

The institute who neglects to fulfil t his obliga tion may be
adjudged to hav e forfeited in favour of the substi tute the
benefit of the disposition.

All person s who are competent to demand the appointment
(If a tutor to a minor of the same family may also demand the
nomination of a curator to the substitution .
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Substitutes who are born but incapable are represented as
in ordinary cases.

882 . The insti tu te is bound to have made at h is own
expense, within three months, an inventory of the propert y
comprised in the substitution, as well as a valuation of the
movable effects, unless they h ave already been included as
such and valued likewise in a general inventory made by other
persons of the property of the succession. All person s
interested must either be present or h ave been notified to
that effect.

In default of the insti tute, the SUbstitutes, their tutors or
curators. an d the cu rator to the substitution have the li ght,
and except the substitutes when they are the last named in
the substitution, are bound to cause such inventory to be made
at the expense of the institute, after n otifying him, and all
others interested, to be present.

So long as the inst itute fails to have such inventory and
valuation made he is deprived of the fru its.

883. The institute performs all the acts that are n ecessary
for the preservation of the property .

He is liable on his own account for all r igh ts, rents, charges
and arrears falling due within his time.

He makes all payments, receives monies due an d reimburse
ments, invests capital sums and cxer ctses before the cour ts
all the powers necessary for these purposes.

For the same purposes he makes the necessary advances
for law expenses and other n ecessary disbursements of an
extraordinary nature, the amount of which is refunded to
him or his heirs, either in the whole or in part, according to
what appears to be equ itable.

If he have redeemed rents or paid the principal of debts due,
without having been charged to do so, he and h is heirs have
a right to be paid back, at the same ti me, the monies so
disbursed, without interes t.
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If su ch redemption or paymen t have been made in
an tic ipation without sufficient reason, and would not h ave
been demandable at the time that the substitu tion ca me into
operation, the substitu te need not, until the ti me when th ey
would have become exigible , do more than pay the rents or
interest.

88-1 . The rules concerning undivided property set forth
in the Book respecting Successions, apply equally to substi
tutions, except that a partition is me rely p rovisional during
the continuance of the interest of the partitioners .

In the case of forced sale of immovables, or a ny othe r
lawful alienation of th e proper ty comprised in a subst itu t ion,
and in the case of red emption of ren ts or capital sums, the
institute, or the testamentary executors authorised to
administer in his place, are bound to invest the price, in the
interest of the substitutes, with the consent of all par t ies
inte res ted; or upon the refu sal of such parties, the investmen t
is made under judicial authorisation , obtained after due
notice to them being given .

885. The obligation of delivering the property of the
substi tution in an undiminished state, an d the n ullity of all
h is acts in con traven tion of the obligation, do no t prevent
the inst itute from hypothecating or alienating such proper ty,
without prejudice to the rights of the substitute , who takes
it free from a ll hypothecs, charges, or servitudes, and even
from the continuation of lease, unless his r ight has been
prescribed according to the rules con tain ed in the Book
respecting Prescription , or unless a thi rd party has a right to
avail himself of the want of registrat ion of the substitution .

886. The institute cannot compoun d as to the ownership
of the property in suc h a manner as to bind the subst itute,
except in cases of necessity, when the interests of the latter
are concerned, and after being judicially authorised in the
manner required for the sale of property belonging to minors.
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887. The grantor may indefin itely allow the alienation
of the property of the substitution, whic h takes place. in
such case, only when the alienation is not made .

888. The final alienation of the property of a substitution
may moreover be validly effected while the substitution lasts :

1 . By expropriation for public purposes or in virtue of
some special law.;

2 . By forced j udici al sale for a debt due by the grantor
or for hypothecary claims anterior to his possession ; the
institute however being liable to the substitute for damages,
if the sale has taken place in consequence of the fa ilure of
the institute to pay a debt which he was bound to pay;

3. With the consent of all the substitutes, when they are
in the exercise of their r ights. If some of them only have
consented, the alie nation holds goods as regards them, without
prej ud icing the others;

4. When the substitute as heir or legatee of the
institute is answerable to the purch aser for the eviction ;

5. As regards movable things sold in con formi ty with
the First Section of this Chapter.

889 . A wife has no recourse for the securin g of h er dowry
against the property of her h usband held by him as an
institute.

890 . If the institute deteriorate, waste, or dissipate the
property, he may be compelled to give secu r ity or to allow
the sub stitute to be put in possession of it as a sequestrator.

891. The substitute may, while the subst itution lasts,
dispose by act inter vivos or by will, of his even tual right to
the property of the SUbstitution, subject to the conti ngency
of its lapsing, and to its ulterior effects if it con ti nue beyond
him.

The substitute or his representat ives may, before the
eubstitufion comes into operation, perfo rm all acts of a
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conservatory nature connected with his even tual rig ht,
whether against the institute or against third persons.

892 . The substitute who dies before the su bstitution
comes into opera tion in h is favour, or whose ngtit to it has
otherwise lapsed, does not t ransmit such right to his heir:'
any more than in th e case of any other unaccrued legacy.
except in the case in which a light to a legacy desce nds to
ch ildren .

893. As regards the repairs which the institute is bound
to ma ke, and the reimbursements he or his heirs may claim
for the improvements he has made, the same rules apply a'>
are laid down for the emphyteutic lessee in articles 527 and
528. But the inst itu te has an absolute right of reimburse
ment for improvemen ts authorised by the Court .

894 . Judgments obtained by third par ti es against the
ins titute cannot be impugned by the substitutes, on the
ground of the substitution, If, in the same suits, they, or
their tutors or curators, or the curator to the substitution.
besides the executors and administrators of the will, if there
were aJ:ly in function, were made parties.

If the substitutes, or those who may be thus made parties
in their place, have not been included in the suit, such
judgments may be impugned , whether the institute has or
has not contested the action brought against him.

895 . The institute may, but without prejudice to his
cred itors, deliver over the proper ty in anticipation of the
appointed term, unless the delay is for the benefit of the
substitute.

SECTION IV.

THE COM lNG I NTO OPERATION OF S UBSTITUTIONS AND THE DBLIVERY

OF WE P ROPERTY TO WE SUBSTITUTE.

896. When no period is assigned for the coming into
operation of a substitution and the delivery of the property
to the substitute, they take place at the death of the
institute.
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897 . Th e substitute takes the proper ty di rectly from the
grantor and not from the inst it u te.

The substitute, by the coming i nto operation of the
substitution in his favour, becomes im media tely seized of the
property in the same mann er as any other legatee ; h e may
dispose of it absolutely and transmit it in h is su ccession, if
he be not prohibited from doing so, or if the substitut ion do
not continue beyond him.

898. If, by reason of a pending condit ion or some
other disposition of the will, the coming into operat ion of the
substitution do not take place immediately upon the death
of t he insti tute, his heirs and legatees continue, until the
operation lakes effect, to exercise h is r igh ts, and remain
liable for hi s obligations.

899. The lega tee who is charged as a mere trustee, to
administer t he proper ty and to employ it or deliver it to the
substit ute in accordance wit h the Will , even though the tenns
used appear really to give him the quality of a proprietor
subject to deliver, rather than that of a mere executor or
administrator, does not retain the property in t he event of
the lapse of the ulterior disposition, or of the impossibility
of applying such property to the purposes intended, unless the
testator has manifested his inten ti on to that effect. The
property in such cases passes to the heir or the legatee who
receives the succession .

900. The institute or his heirs deliver t he property
together with its accessories. They render the fruits and
interest accrued since the substitution came into operation,
if t h ey have received them, unless the substi t u te, when duly
required to accept the legacy, refu sed to accept or has fail ed
to do so either expressly or by im plication.

901 . If the in st it ute were a debtor or a creditor of the
grantor, and in consequence of his accepting as heir, as
universal or general lega tee, confusion take place so as to
destroy his debt or his claim, such debt or cla im, notwith-
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standing such confusion which is deemed to be only
temporary, revives between the substitute and the insti tute
or his heirs, when the property comes to be delivered over ;
except as to interest for the time during which the confusion
existed.

The institute or his heirs are entitled to the separation or
property in the prosecution of their claim, and may retain
the property until they are paid.

902 . In sti tutes under age, interdicted, or unborn, or under
coverture, are not relievable from the non-fulfilment of the
obligations imposed upon them, or upon their husbands,
tutors, 01' curators for them, by this and the pr eceding
section; but have recourse, as in other cases, against those
bound to act for them.

SECTION V.

THE PROHIBITION TO ALIENATE.

903 . The prohibition to alienate contained in a deed may.
in certain cases, be connected with a substitution , or may even
constitute one.

It may also be made for other motives than that of
substitution .

It may be stated in express terms, or may result from the
conditions and circumstances of the act.

It includes the prohibition to hypothecate.

In gifts inter vivos the undertakIng by the donee not to
alienate has the same effects as the prohibition by the donor.

904 . The cause or consideration of the prohibition to
alienate, may be the interest either of the party disposing,
or of the party receiving, or it may be that of the substitutes,
or of third parties.

905. The proh ibit ion to alienate things sold or conveyed
by purely onerous title is void.
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9116 . Tile prohibition to alienate may be simply confirma
tory of a substitution.

It may consti tu te one, although express terms be not used,
according to the rules hereinafter laid down .

907 . Although the motive of the prohibition to alienate
re not expressed, and it be not declared under pain of nuutty
or some other penalty, the intention of the party diSposing
suffices to give it effect, unless the expressions are evidently
within the limits of mere advice.

When the prohibition is not made for another mouve. it is
interpreted as establishi ng in favour of t he party disposing
..nd his hei rs a right to receive back the property.

908 . If the prohibition to auen ate be made In favour of
perso ns who are designated, or who may be ascertained, and
who are to receive t he propert y after the donee, t he hei r , or
the legatee, a substitution is created in favour of such persons,
although it be not in express terms.

909 . When the prohibition to a lienate extends to severa l
degrees, and is at the sa me time interpreted as im plying
a subs tit u tion, those to whom the prohibition successively
a pplies after the first wno receives, become substi t utes in
turn, as if they .....ere the subject of express dispositions.

910 . The prohibition to alienate may be confined to acts
inter vivos, or to acts in contem pla ti on of death, or may
extend to both, or may be ot herwise modified according to the
will of the party disposing . I ts extent is determined according
to the object whi ch the party disposing h ad in view, and the
other attending circumstances.

If there be no limita tion , the prohibit ion is deemed to
cover acts of every description.

911 . The simple prohibition to dispose of property by will,
without other condi tion or indication , implies a substi tution
in favour of the natura! heirs of t he donee, or of the heir or
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legatee, for so much of the property as may remain at the
death of such donee, he ir , or legatee.

912 . The prohibition to alienate out of the family , either
of the party disposing or of the party receiving, or ou t of any
ether family, does not, in the absence of expressions denoting
continuance, extend to others than those to whom it is
addressed. The persons belonging to the family who take
nHer them are not SUbject to it.

It the prohibition be addressed to no person in particular,
it is deemed. in the absence of such expressions , to apply only
to the person first benefited.

Substitutions made in a family are in all cases interpreted
according to the same rules.

913. The prohibition to alienate out of the family, when
no dispositions require the following of the legitimate order
of succession, or any other order, does not prevent the
alienation, by gratuitous or onerous title, made in favour of
the more distant members of the family.

914 . The term family, when it is not limited, applies to
all the relatives in the direc t line, and all in the collateral
line within the twelfth degree.

915 . In the prohibition to alienate, as in substitutions,
and in gifts and legacies in general , the terms children or
gra ndchildren , made use of wnthout qualification either in the
disposition or in the condit ion , apply to all the descendants,
wtth or without the effect of extending to more than one
degree according to the terms of the act.

916 . (Am. 34·1956) . Prohibitions to alienate, although
not accompa nied by substitution, must be registe red. even as
regards movable property, in the same mann er as substitutions
themselves.

The person thus proh ibited and h is tutor or curator, are
bound to effect sueh registration .
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CH APTER FIFTH.

(Ad. 34.1956).

TRUSTS .

[Ch. 242

916A. (1) All persons capable of disp os ing f reely of th eir
property, may convey proper ty, movable or immovable, to
trustees by act inter t'iV05 or by will for the bene fit of any
persons in whose favo ur they ca n validly dispose of their
property. They may also consti tute themselves, ei t her alone
or jointly with ot hers, trustees of their own proper ty for the
benefit of other persons.

(2) Implied, constructive and resulting t rusts shall
arise under the law of t he Colony in the same circumstances
as they arise under the Jaw of England.

(3) Subject to t he provision s of th is Code or of any
other statute the law of En gland for the t ime being in force
governing t he rights, powers and dutie s of t rustees and
beneficiaries un der a trust shall extend to and apply in the
Colon y.

(4) Whenever by t he Jaw of England a beneficia ry of
a trust is enti tled to a right in equity a bene ficiary sh all be
entitled to a like r ight under t his Code.

(5) Notwithstandin g an y oth er provisions of t his
Code as to the acceptance of gifts inter vivos t he acceptance
of a gif t by a beneficiary sh all n ot be n ecessary for t he
creat ion of a vali d trust .

BOOK THIRD.

OBLIOAT IONS.

CENERAL PR OVISIONS.

917. Obligations a rise from contracts , quasi-eontraets,
delicta and quasi-delicta, and also from other sources
specified in Chapter Fourt h of t his Book.
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He who is subject to the obligation is called the debtor,
and he to whom it is due is called the creditor.

The meaning of the terms obligation, contract, quasi
contract, delict, and quasi-delict is explained in article 1.

917A. (Ad, 34-1956) . (1) Subject to the provisions of
this article, from and after the coming into operation of this
article the law of England for the time being relating to
contracts, quasi-contracts and torts shall mutatis mutandis
extend to this Colony, and the provisions of articles 918 to
989 and 991 to 1132 of this Code shall as far as practicable be
construed accordingly ; and the said articles shall cease to be
construed in accordance with the law of Lower Canada or the
" Coutume de Paris" :

Provided, however, as follows:-

(a) the English doctrine of consideration shall not
apply to contracts governed by the law of the Colony
and the term" consideration" shall have the meaning
herein assigned to it ;

(b) the term "consideration" when used with
respect to contracts shall continue as heretofore to
mean the cause or reason of entering into a contract
or of incurring an obligation; and consideration may
be either onerous or gratuitous;

(c) third persons shall continue to have and exer
cise such rights with respect to contracts as they
heretofore had and enjoyed under article 962 or any
other statute.

(2) Paragraph (1) of this article shall not be con
strued as affecting the provisions of the Ninth Chapter of
this Book (which relate to Proof of Obligations) , or as
affecting the provisions of the Fifth to Sixteenth Books of
this Part or of any other statute relating to specific contracts
save in so far as the general rules relating to contracts are
applica?le to such contracts.
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(3) Where a conflict exists between the law of
Englan d and the express provisions of this Code Of of any
ot her statute, the provisions of the Code or or such statute
shall prevail.

CHAPTER FIRST.

CONTRACTS.

SECrION I .

THE REQU ISITES FOR THE VALIDITY OF CO NTRACTS.

918. A con tract to be vaHd m ust have a subject and
a lawful cause or consideration. The parties to it must be
regally capable and their consen t legally given.

§ 1. Legal Capacity to Contract.

919. All persons are capable of contracting, except those
whose Incapac ity is declared by law.

920 . (Subst. 34-1956), (1 ) Those legally Incapa ble of
cont racting are :-

(a) minors except In the special cases described in
this Code ;

(b) persons of unsound mind to whom curators
have been appointed ;

(c) those who, by special provisions of law, are
prohibited fro m cont racti ng by reason of their relation
to each other or of the object of the con t rac t.

(2) The contractual capacit y of persons of unsound
m ind other than those to whom cu rators have been appointed,
of persons of weak unders tanding or temporarily deranged
whether from disease, acciden t, drunkenness or other cause
is determined according to the law of England.

921. The incapacity of a minor and of an interdicted
person may, when the contract is not by this Code declared
to be void, be pleaded by or for him but not against him.
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§ 2. Consent.

922 . Consent is either express or implied. It is invalidated
by the causes specified in the Second Section of this Chapter.

§ 3. Cause or ' Consideration of Contracts.

923. A contract without a consideration , or with an
unlawful consideration is void; but may be valid though the
consideration be not expressed or be incorrectly expressed in
the Writ ing which is evidence of the contract.

924 . The consideration is unlawful when it is prohibited
by law, or is contrary to good morals or public order.

§ 4. Subject of Contracts.

See Chap. V. "Subject of Obligations."

S ECTION 11.

CAUSES OF NULLITY I N CONTRACTS.

925. Error , fraud, violence, fear, or lesion is a cause of
n ullity in a contract; in so far as to give right of action or
exception, with a view to its rescission or modification.

§ 1. Error.

926. Er ror is a cause of nullity only when it occurs in
the nature of the contract itself, or respecting that which is
t he subject of the contract, or the principal consideration for
making it.

§ 2. F raud.

927. Fraud is a cause of nullity when the artifice pract ised
by one party or wit h his knowledge is such that without it the
other party would not have contracted.

It is never presumed and m ust be proved.
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§ 3. Violence and Fear.

[Ch. 242

928 . Violence or fea r is a cause of nullity, whether
practised or produced by the party for whose benefit the
contract is made or by any other person.

929. The fear whe ther produced by violence or otherwise
must be a reasonable and present fear of serious injury. The
age, sex, character and condit ion of the party are to be taken
in to consideration.

930 . Fear suffered by a contracting party is a cause of
nullity whether it is a fea r of injury to himself, or to h is wife,
children or other near kindred, and sometimes when it is a
fear of injury to strangers, according to the circumstances of
the case.

931. Mere reverential fear of a fa ther or mothe r, or other
ascendant, without violence exercised or threats made, will
not invalidate a contract.

932 . If t he violence be only a legal constraint, or the fear
be only with reference to a party doing that which he has a
r ight to do, it is not a ground of n ullity; bu t it is otherwise
if the forms of law be used or threatened for an un just and
illegal cause to extort a consent.

933 . A con tract for the purpose of delivering the party
making it, or the h usband, wife or n ear kinsman of such party
Irom violence or threats, is not invalidated by reason of such
violence or threats; provided the par ty in whose favour it
is made be in good fa ith, and no t in collusion with the
offender.

§ 4. Lesion .

934. Lesion is a cause of n ullity only in certain cases and
with respect to certain persons, as explaine d in thi s section.
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935 . (Subst, 34-1956) . Simple lesion is a cause of nullity
In favour of an unmarried minor against every kind of act
when not aided by h is tutor, and in fa vour of a minor who is
or has been married against all contracts which exceed his
lega l capacity ; subject to the exceptions specially expressed
in th is Code.

936 . The simple declarat ion made by a minor that he is
of the age of majority forms no bar to his obtaining relief for
cause of lesion .

93i . A minor is not relievable for cause of lesion , when it
resu lts only from a casu al and unforeseen event.

938 . A minor who is a banker, trader or mechanic is not
relievable for cause of lesion from contracts made for the
purposes of his business or t rade.

939 . A minor is not rel ievable from th e stipulations
con tained in his marriage contrac t, when they have been made
with the cons ent and assistance of those whose consent is
required for the validi ty of his mar riage.

940. A person is not relievable from a contract made by
h im during minority, when he has ratified it since attaining
the age of ma jority.

941 . (Subst. 34-1956). Contracts by minors for the pur
chase, alienat ion or incumbrance of im movable property, if
made without the interven tion of th eir tutors, are null.

942 . When all th e formalities required with respect to
minors or interdicted persons for th e ali enation of immovable
property, or the par tition of a succession, h ave been observed,
such contracts, and acts have the same force and effect as if
they had been executed by persons of the age of ma jority and
flee from interdicti on .

943. (Subst. 34-1956) . When minors or interdicted per
sons are admitted in these qualities to be relieved from their
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con t racts, the rei mbursement of that whi ch has been paid
in consequence of these contracts during the minority or
interdiction cannot be exacted unless it is proved that what
has been so paid has turned to their profit.

9H . Persons of the age of majori ty are not en ti tled to
relief from their contracts for cause of lesion , except where
relief would be granted by the law of England.

SE CTION UI.

THE l~tEflPRETATtoN OF CON T RACTS.

9-15 . When the meaning of any part of a con t ract is
doubtful, its interpretation is to be sought rather throu gh the
common intent of the parties than from a lite ral const ruction
or the words.

9-16. When a clause is suscept ible of two meanings, it must
he interpreted as of that which would have effect, a nd not as
of that which would have none.

9.&7 . Expressions suscepti ble of two meani ngs must be
taken in the sense which agrees best with the con text.

9.18 . Whatever is doubtful must be dete rmin ed according
to the usage of the cou ntry where the con t ract is made.

9.19 . The customary clauses must be supplied in contracts,
although they be not expressed.

950. The clauses of a contract are interpreted each with
the meaning deri ved from the whole.

951. In cases of doubt. the con tract is interpreted against
him who has sti pula ted. and in favour of him who has
con t racted the obligation .

952 . General terms are held to refer only to things
within the intent of the cont ract.
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953. Wh en special provision is made for a particular case
in order to ensure its inclusion within the scope of a contract,
the genera l terms of the contract are not on this account
i estncted to the single case specified.

SECTION IV .

T HE EFFECT OF CONTRACTS.

954. Cont racts produce obligations, and sometimes have
the effect of discharging or modifying other contracts.

They h ave also the effect in some cases of transferring the
r ight of proper ty.

They can be set aside only by the mutual consent of the
parties, or for causes established by law.

955 . Contracts have effect only between the contracting
parti es ; they cannot affect th ird persons, except in the
cases men tioned in the ar ticles of the Fifth Section of
this Chapter.

956. The obligat ion of a contract extends not only to
what is exnressed in it, but also to all the consequences
Which, by equity. usage or law, are incident to the contract,
according to its nature.

957 . A contract for the alienation of a thing certain and
determinate makes the purchaser owner of the thin g by the
mere consent of the parties. Movables must be delivered in
order to affect thi rd parties, and in the case of immovables
there must be a deed of sale, or memorandum in writing,
statin g the conditions of the sale.

958 . If the thing to be delivered be uncertain or indeter
minate, the purchaser does not become the owner until it is
made cer tain and determinate, and he h as been notified to
that effect.

959. If a party contract successively wit h two persons
separate ly to deliver to each a th ing wh ich is purely movable
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proper ty, that one is owner who has been put in actua l
possession, although his title be posterior in da te; provided,
however, t h at his possesston be in good fai th.

960 . Such of the ru les of this section as are applicable to
immovable property are subject to the provisions respecting
regist ra tion as regards their effect upon third parties.

SECTION V.

THE EFFECT OF CONTRACtS WITH REGARD TO T HIRD PERSONS.

961. A person cannot, by a contract in his own name,
bind anyone bu t himself and his heirs and legal representa
lives ; but he may contract in h is OVal name that another
shall perform an obligation , and in this case he is lia ble in
damages if such obligation be not perform ed by the person
indicated.

962 . A pa rty in like manner may stipulate for the benefit
of a third person, when such benefit is the conditi on of a
contract which he makes for himself, or of a gift whic h he
makes to another; and he who makes the stipulation cannot
revoke it, if the third person have signified assent.

963. A person is deemed to have contracted for himself,
his heirs , and legal representatives, unless the contrary is
expressed, or result from the nature of the contract.

964. Creditors may exercise any rights which are not
exclusively attached to the person of the debtor when they
are prejudiced by h is neglect or refusal to exercise them .

SECTION VI.

AVOIDANCE OF CONTRACTS AND P AYM ENTS MADE I N

F'IlAUD OF CREDITORS.

965 . Creditors may impeach the fraudulent acts of their
debtors, according to the rules provided in this sec tion .
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966 . A contract cannot be avoided unless it is made by
the debtor with intent to defraud, and will have the effect of
injuring the creditor.

967 . A gratuitous contract is deemed to be made with
in ten t to defraud, if the debtor be insolvent at the time of
making it.

968 . An onerous contract made by an insolvent debtor
with a person who knows him to be insolvent is deemed to
be made with in tent to defraud.

969. Every payment made by an insolvent debtor to a
creditor knowing his insolvency, is deemed to be made with
intent to defraud, and the creditor may be compelled to
restore what he has received or the value thereof, for the
benefit of the creditors according to their respective ri ghts.

970 . An onerous contract made with intent to defraud on
the pa rt of the debtor, bu t in good fa it h on the par t of the
person with whom he contracts is not voidable ; saving the
special provisions applicable in cases of bankruptcy.

9U . (Am . 34-1956). No contract or payment can be
avoided under this sec tion at the suit of a subsequent
c reditor , unless he is subrogated in the rights of an anterior
credito r, except in the cases men tioned in the Commercial
Code.

9n . (Am . 34·195 6). F urther provisions concerning the
presumption of fraud and n ullit y of acts in fraud of creditors
a re contained in the Commercial Code.

CHAPTER SECOND.

QUASI-CONTRACTS.

973 . The act which constitutes a quasi-contract may be
done by one incapable of contracting'.
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974 . A person incapable of contracting may, through the
quasi-contrac t constit uted by the act of another, incur an
obligation towards such other.

9HA. (Ad. 34-1956), Without prej udice to the generality
of t he succeeding articles of this Chapter i t is hereby declared
tha t an action on a quasi-contract is maintainable in all
cases where it would be maintainable by the law of England.

~ECTION I .

THE QUASI-CONTRACT NEGOTIORUM GESTIO.

975. He who volu ntarily un der t akes to manage any affairs
of another person wit h or without his knowledge, incurs an
obligation to con duct them until they are concluded, or until
such other is in a condition to relieve him. He is responsible
for the a t tendan t expenses , and is subject to all the obhga
t tons resu lti ng from an express mandate.

9j6. He is obliged to conti nue his management although
the person for whom he acts die before the conduct of the
affa irs is terminated, until such time as t h e heir or other
legal representative is in a condition to relieve h im.

9j7 . He is bound to exercise all the care of a prudent
administ ra tor.

Nevertheless the Court may moderate t he damages arising
h orn his negligence or fault , according to the circumstances
under which the conduct of the affa ir s has been assumed.

9j8. He whose aff airs have been well managed is bound to
fulfil the obligations his agen t has con t racted in his n ame,
to indemnify him for all the personal liabilit ies which he has
assumed , and to reimburse him all necessary or useful
expenses.
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THE RECEPTION OF A THING NOT DUE.

979 . He who receives what is not due to him , tnrougn
error of law or of fact, is bound to restore it ; or if it cannot
be restored in kind, to give the value of it.

If the receiver be in good faith, he is no t obliged to restore
the profits of the thing received.

980 . He who pays a debt in the erroneous belief that h e
is the debtor, has a right of recovery against the creditor.

Nevertheless that right ceases when. the obligation has in
good faith been cancelled in consequence of the paymen t;
and the remedy is solely against the true debtor.

981. If the receiver be in bad faith, he is bound to restore
what has been received , with the interest or profits which
should have accrued from the reception or from the
beginning of his bad faith .

982. If the thing unduly received be a thing certain, the
receiver is bound to restore its value, if through his fault or
his bad faith it have perished or deteriorated. or can no
longer be delivered in kind.

If he have received the thing in bad faith, or if after having
become conscious of error in the reception, he retain it in
bad faith, he is answerable for its loss or deterioration by
accident ; unless it would have equally perished or deteriorated
in the possession of the own er.

9&3. If he who has unduly received the thing sell it.
being in good faith, he is bound to restore only the price of
sale.

984 . He to whom the thing is restored, is bound to repay
to the possessor, although he were in bad faith , the expenses
which have been incurred for its preservation.
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CHAPTER THIRD.

DELICTS AND QUASI-DELICTS.

[Ch. U2

985 . Every person capable of discerning right from wrong
is responsible for damage caused either by his act, imprudence,
n eglect or want of skill, and he is not relievable from
obligations thus arising.

986 . Re is responsible for damage caused not only by
h imself , bu t by persons under his control and by things under
his care.

The lather, or, after his decease, the mother, is responsible
for the damage caused by minor ch ildren.

Tutors are responsible in like manner for their pupils.

Curators or others having the legal custody of persons of
unsound mind, for their wa rds.

Schoolmasters and artisans , for th e damage caused by
their pupils or appren t ices while under their ca re.

The responsibility a ttaches in the above cases only when
the person SUbject to it fa ils to establish tha t h e was unable
to prevent the act which has caused th e damage.

Masters and employers are responsible for damage caused
by their servan ts and workmen in the performance of the
work for which they are employed.

987 . The owner of an animal is responsible for the damage
caused by it , whether it be under his own care or under that
of his servants, or h ave strayed or escaped from it.

He who is u sing the animal is equally responsible while it
is in h is service.

The owner of a build ing is responsible for the damage
cau sed by it s ruin, through want of repairs or defect in
construction .

988. (Subst . 34-1956) . (1 ) For the purposes of this
a rticle,-
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" parent" means father or mother, step-father or
step-mother. adopted father or adopted mother, grand
father or grandmother;

"child" means son or daughter, step-son or step
daughter, adopted son or adopted daughter under the
provisions of the Adoption Ordinance, or a grandson
or granddaughter.

(2) Where the death of a person is caused by a ~

wrongful act, neglect or default which is such as would (if
death had n ot ensued) have entitled the par ty injured to
main tain an action for damages in respect of his injury
thereby, the person who would have been liable if death had
not ens ued shall be liable to an action for damages, notwith
standing the death of the person in jured, and although the
death was caused un der such circu mstances as amount in law
to felony.

(3) Every such action shall be for the benefit of the
wife or husband , and every parent and child of the person
whose death h as been caused, but notwithstanding anything
contained in th is Code with regard to prescription, no such
action shall be commenced at any t ime later than three years
otter the dea th of such deceased person.

(4) Every such act ion shall be brought by and in the
name of the executor or administrator of the person deceased,
but if in any case there is no executor or adm inist rator of the
person deceased , or if, there being such executor or adminis
trawl', no such action is, within six calendar months after the
death of such deceased person , brought by and in the name
of such executor or administrator, the action may be brought
by and in the name or names of all or any of the persons
(if more than one ) for whose benefit the action is hereby
given;

Provided that not mo re than one action shall lie for and
In respect of the same subject mat te r of complaint.

(5) In every action such damages proportioned to
the injury resulting from such dea th to the parti es respectively
for Whom and for whose benefi t such action is brought may
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bp awarded, and t he amount so recovered, after deducting the
costs not recovered from the defendant , shall be divided
amongst the parties for whose benefit the acti on is brought
in such shares as the Court may direct .

(6) In any such action t he plaintiff shall state in
the declaration full particulars of the person or persons
for Whom and on whose behalf such action is brought, and
t he na t ure of the claim in respect of which damages is
sought to be recovered.

(7) If t he defendant in any such action desi res to
pay money into Court, it shall be sufficient for him to pay
It as a compensa tion in one sum to all persons entitled
to recover in respec t of his wrongfu l act, neglect or default,
without specifying the shares in to which the same is to be
divided, and if the said sum is not accepted , and t he plaintiff
proceeds to trial as to its sufficiency, the defendant shall be
entitled to judgment if the plaintiff is awarded no greater
sum than is paid into Court.

(8) In assessing damages in any such action there
shall not be taken into account any sum paid or payable on
the death of the deceased under any contract of assurance or
insurance, whether made before or after t he passing of t his
article.

(9) For t he purposes of this article, a person sha ll
be deemed to be the paren t or child of the deceased person
notwithstanding that he was only related to h im illegiti
mately, and accordingly in deducin g any rel ationship which
under t he provisions of this article is included within the
meaning of t h e expression s "parent " and "child ", any
illegitimate person shall be treated as being, or as h aving
been, t he legitimate offspring of his mother an d re puted
father.

(10) For the purposes of an ac tion brought under
t his article, damages may be awarded in respect of the
funera l expenses of the deceased person if such expenses have
been incurred by the parties for whose benefit the action is
brought.
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989 . An action in respect of a delic t or quasi-delic t does
not prej udice. and is not prejudiced by criminal proceedings
in respect of the same subject matter.

(Ar ts. 989A - 9898 added by 34-1956).

989A. (1) The own er of a dog shall be liable in damages
for injury done to any cattle or poult ry by that dog.

(2) It shall not be necessary for the person seeking
such damages to show a previous mischievous propensity in
the dog, 01' the owne r's knowled ge of suc h previous propensity,
or that the injury was attributable to neglect on the part of
the owner.

(3) Where any such inju ry has been done by a dog,
the occu pier of an y house or premises where the dog was
kept 01' permitted to live or remain at the time of the inju ry
shall be presumed to be the owne r of the dog, and shall be
liable for the injury unless h e proves that he was not the
own er of the dog at that time:

Provided that where there are more occupiers than one in
any house or premises let in separate apartments or lodgings,
or otherwise, the occupier of that particular part of the house
or premises in which the dog has been kept 01' permitted to
Jive 01' remain at the time of the injury shall be presumed
to be the owner of the dog.

(4) in this article:-

" cattle" includes horses, mules, asses, sheep, g03.~S

and swine;

" poultry" includes domestic fowls, turkeys, geese,
ducks, gui nea-fowls and pigeons.

989B. (1) It shall n ot be a defence to an act ion against
a defendant for damage in respect of person al injuries caused
by the wrongful act, neglect or defau lt of a person employed
by the defendan t , that that person was at the time of the
cccurrence which caused the in juries in common employment
with the plaintiff .
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(2) Every provision in a contract of service or
apprenticeship, or in an agreement collateral thereto [ includ
ing a contract or agreement entered into before the com
mencement of this article) is vcid in so far as it has the
effect of excluding or lImiting any liabili~y of the employer
.n respect of personal injuries caused to the person employe-d
or apprenticed by the wrcngful act, neglect or default of any
person in common employment with him.

(3) In this article, " personal injuries" includes any
ctseese and any impairment of a person's physical or meni al
condition.

(4) This article binds the CrO\\TI.

989C. ( 1) Where damage is su ffered by any person as a
result of a tor t (whether a crime or n ot) -

(a) judgment recovered against any tortreasor liable
in respect of that damage shall n ot be a bar to
an action against any other person who would, if sued,
have been liable as a joint tortreascr in respect of the
same damage ;

(b) if more than one act ion is brought in respect of
that damage by or on behalf of the person by whom
it was suffered, or for the benefit of the succession,
or of the wife, husband, parent or child, of that person ,
against tortfeasors liable in respect of the damage
(whether as jOint tortreasors or otherwise), the sums
recoverable under the Judgments given in those action
by way of damages shall not in the aggregate exceed
the amount of the damages awarded by the judgment
firs t given, and in any of those actions, other than
that in which judgment is first given , the plaintiff
shall not be entitled to costs unless the Cour t is of
opinion that there was reasonable ground for bringing
the action;

(c) any tortreesor liable in respec-t of that damage
may recover contribution from any other tor t
feasor who is , or would If sued have been . liable in
respec t of the same damage, whether as a joint tort-
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feasor or otherwise, so, however, that no person sh all
be entitled to recover con t ri bu tion under this a rtic le
from any person entitled to be indemnified, by him
in respect of the liability in respect of Which the con
tribution is sough t.

(2) In any proceedings for cont ribution under this
ar t icle the amount of the contribution recoverable from any
person shall be such as may be found by the Court to be
just and equitable h avin g regard to the extent of that person's
responsfbtltty tor the damage, and the Court shall have power
to exempt any person from liability to make contribution, or
to di rect that the contr ibution to be recovered from any person
shall amount to a complete indemn ity.

-(3) For the purposes of this article -
(a ) the expression •• parent .. and" child " have the

meanings given to them in article 988 of this COOe ;
(b) the reference in t his article to .. the judgment

first given" shall, in a case where that judgment is
reversed on appeal, be construed as a reference to the
judgment first given wh ich is not '>0 reversed and, in
a case where a judgment is varied on appeal, be
const rued as a reference to that judgment as so varied .

(4) Nothing In th is ar ticle shall-
(a ) affect any criminal proceedings against any

person in respec t 01 any wrongful act ; or
(b) render en forceable any agreement for indemn ity

which would not have been enforceable if this a rticle
had not been enacted.

989D. (1) In this article, -
.. court " means, in relation to any claim the Court

or arbitrator by or before whom the claim falls to be

determined ;
.. employer " and " workman" have the same mean

ing as in the Work men 's c ompensation Ordinance ; .

.. faul t " means negligence, breach of statutory duty
or other duty or other act or omission which gives rise
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to a liability In tort or would, apar t from th is article,
give rise to the defence of contrib utory negligence.

(2) Where any person suffers damage as t he result
partly of his own tault and partly of the fault of any other
person or persons, a claim in respect of that damage shall
not be defeated by reason of the fault of the person suffering
the damage, but the damages recoverable in respect thereof
shall be reduced to such extent as the Court thinks jus t and
equitable having regard to the claimant's share in the
responsibility for the damage.

Provided that-

(a) this paragraph shall not operate to defeat any
defences arising under a contract;

(b) where any contract or enactment providing for
the limitation of liability is applicable to the claim,
the amount of damages recoverable by the claimant
by virtue of this paragraph shall not exceed the
maximum limits so applicable.

(3) Where damages are recoverable by any person
by virtue of the roregomg paragraph SUbject to such reduction
as is therein mentioned, the Court shall find and record the
total damages which would have been recoverable if the
claimant had not been at fault.

(4) Article 9a9C (which relates to proceedings
against, and contribution between, joint and several tort
reasors) shall apply in any case where two or more persons are
liable or would, if they had all been su ed, be liable by virtue
of paragraph (1) of this article in respect of the damages
suffered by any person.

(5) Where any person dies as the result partl y of his
own fault and partly of the fault of any other person or
persons, and accordingly if an action were brought for the
benefit of the succession under article 609, t h e: damages re
coverable would be reduced under paragraph (2) of this
article, any damages recoverable in an action trough t for the
benefit of the wife or husband, parent and child of dhe person
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under paragraphs (2) and (3) of ar ticle 988 shall be reduced
to a proportionate extent.

(6) Where, in any case to which paragraph (2) of
this article applies, one of the persons at fau lt avoids liability
to any other such person or his personal representative by
pleading prescription under this Code, or any other enactment
limitin g the time within which proceedings may be taken, he
shall not be entitled to recover any damages or contributions
from that other person or representative bv virtue of the
said paragraph.

(7) Article 21 of the Convention contained in the
I'irst Schedule to the Carrtage by Ail' Act, 1932, (22 & 23,
Geo. 5, c. 36) , (Which empowers a Court to exonerate wholly
or partly a carrier who proves that th e damage was caused
by or contributed to by the negligence of .the Inju red person),
shall have effect subject tc the provisions of this article.

989E . Art icle 9890 shall not apply to any claim to which
section 1 of the Mariti me Conventions Act , 1911, applies and
that Act shall have effect as if this article had not been
passed.

989F. For the purposes of the law of libel and slander, the
broadcasting of words by means of wireless telegraphy shall
be treated as publication in permanent form.

989G. Words spoken and published which impute unchas
tity or adultery to any wcman or girl sh all not require special
damage to render them actionable :

Provided that in any action for words spoken and made
actionable by this article, a plai ntiff shall not recover more
costs than damages, unless the Judge certifies that there was
reasonable ground for bringing the action.

989B . In an action for slander in respect of words
calculated to disparage the plaintiff in any office, profession,
calling, trade 01' business h eld or carried on by him at the
time of the publication, it shall not be necessary to allege
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or prove special damage, whether or not the word s are spoken
of the plain tiff in the way of his office, profession, calling.
trade or business.

9891. (1) In an action for slander of ti tle, slander of goods
or other malicious falsehood, it shall not be necessary to allege
or prove special damage -

(a ) if t he words upon which the action is founded
are calculated to cause pecuniary damage to the plain
t i ff and are published in writing or other permanent
form; or

(b) if the sai-I words are calculated to cause
pecuniary damage to the plaintiff in respect of any
office, profession, calling, trade or business held or
carried on by h im at the time of the publica tion.

(2) Article 989F shall apply for t he p urposes of this
article as it applies for the purposes of the law of libel an d
slander.

989J . (1) A person who has published words alleged to
be defamatory of another person may, if h e claims that the
words were published by him innocently in relation to that
other person, make an offer of amends u nder this article ; and
in any such case-

(a) if the offer is accepted by the party aggrieved
and is duly performed, no proceedings for libel or
slander shall be taken or con tinue d by that party
against the person making the offer in respect of the
publication in question (but witho ut prejudice to any
cause of action against any other person jointly
responsible for that publication ] ;

(b ) if the offer is not accepted by the party
aggrieved, t hen , except as otherwise provided by this
a rticle , it shall be a defence, in any proceedings by
him for libel or slander against the pe rson making
the offer in respect of the publication in question, to
prove that the words compla ined of were published by
t he defendant inn ocen tl y in rela t ion to the plaintiff
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and that the offer was made as soon as practicable
after the defendant received n otice that they were or
mig ht be defamatory of the plaintiff. and has not
been withdrawn.

(2) An offer of amends under this article must be
expressed to be made for the purposes of this article, and must
be accompanied by an affida vit specifying the facts relied
upon by th e person maki ng it to show th at the words in
ques t ion were pu blish ed by h im innocentl y in relat ion to the
pa r ty aggrieved; and for th e purposes of a defence u nder
subparagraph ( b ) of paragraph (1 ) of this arti cle no evidence,
other th an evidence of facts spec ified in the affidavit, shall
be admissible on behalf of that person to prove that the words
were so publish ed .

(3) An offer of amends under this article shal l be
understood to mean an offer -

(a) in any case. to publish or join in the pu blication
of a suitable correction of the words complained of.
and a su fficien t apology to the party aggrieved in
respect (If those words ;

( b) where copies of a document or record con taining
the said words have been dist ributed by or with the
knowledge of the person ma king the offer, to take
such steps as are reasonably pract icabl e on his part
for notifying persons to whom copies have been so
distributed tha t the words are alleged to be defamatory
of the party aggrieved.

(4) Where an offer of amends under this article is
accepted by the party aggrieved-

(a) any questi on as to the steps to be taken in
fulfilment of the offer as so accepted shall in default
of agreemen t between the parties be referred to and
determined by th e Supreme Court, whose decision
theroon shall be final ;

(b) the power of the Court to make orders as to
costs in proceedings by the par ty aggrieved against
the person making th e offer in respect of the
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publication in question, or in proceedings in respect er
the offer under subpara graph (a) of this paragraph.
shall include power to order the payment by the person
making the offer to the party aggrieved of costs on
an indemnity basis and any expenses reasonably
incurred or to be incurred by that party in consequence
of the publication in question ;

and if no such proceedings as aforesaid are taken . the Supreme
Court may. upon application made by the party aggrieved.
make any such order for the payment of such costs and
expenses as aforesaid as could be made in su ch proceedings.

(5) For the purposes of this article words shall be
treated as published by one person (in this paragraph refer red
to as the publisher) innocently in relation to anothe r person
if and on ly if the following conditio ns are satisfied, that is
to say-

(a) that the publisher did no t intend to publ ish
them of and concerning t hat other 'Person, and did not
know of circumstances by virtue of which they might
be understood to refer to him; or

(b) that the words were not defamatory on the face
of them, and the publisher did not know of circum
stances by virtue of which they might be understood
to be defamatory of that other person ,

and in either case that the publisher exercised all reasonable
care in relation to the publication; and any reference in this
paragraph to the publisher shall be construed as including a
reference to any servant Or agent of his who was concerned
...ith the contents of the publication.

(6) Subparagraph (b) of paragraph (1 ) of this
article shall not apply in relation to the publication by any
person of words of Which he is not the author unless he proves
that the words were writ ten by t he author without malice.

989K. In an action for libel or slander in respect of words
containing two or more distinct charges against the plaintiff ,
a defence of just ificat ion shall not fail by reason only that
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the truth of every charge is not proved if the word s not proved
to be true do not materially injure the plaintiff's reputation
h aving regard to the truth of the remaining charges.

989L . In an action for libel or slander in respect of words
consisting partly of allegat ions of fact and partly of expression
of opinion, a defence of fair comment shall not fail by rea son
only that th e t ruth of every allegation of fact is not proved if
the expression of opinion is fair comment h aving regard to
such of the fac ts alleged or referred to in the words complained
of as are proved.

9891\1 . A fair and accurate report in any newspaper of
proceedings publicly heard before any Court exercising "
judicial authority in the Colony shall, if published con tem
poraneously with such proceedings, be privileged:

Provided that nothing in this article shall authorise the
publication of an y blasphemous or indecent matter .

989N. (1) SUbjec t to the provisions of this article, the
publication in a n ewspaper of any such report or other matter
as is me nt ioned in the Schedule to this Chapter shall be
privileged unless the publication is proved to be made with
malice.

(2) In an action for libel in respect of the publica
ti on of any such report or mat ter as is mentioned in Part II
of the Sch edule to this Chapter . the provisions of this article
shall not be a defence if it is proved that the defendant h as
been requested by the plaintiff to publish in the n ewspaper
in which the original publication was made a reasonable
letter or statemen t by way of explanat ion or contradict ion,
and has refus ed or neglected to do so, or has done so in a
manner not adequate or not reasonabl e having regard to all
the circumstances.

(3) Nothing in this article shall be construed as
protec ting the publicat ion of a ny matter the publication of
which is prohibit ed by law, or of any matter which is not of
public concern and the publication of Which is not for the
public benefit.

,, '

)
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(4) Nothing in this arti cle shall be construed as
limiting or abridging any pr ivilege subsisting im mediately
before the commencement of this article.

(5) In this ar ticle the expression " newspaper "
means any paper contain ing publ ic news or observat ions
thereon, or consisting wholly or mainly of advertisements,
which is printed for sale and is published in the Colony either
periodically or in parts or numbers at intervals not exceed ing
thirty-six days.

9890 . A defamatory statement published by or on behalf
of a candidate in any election to a local government autho rity
or to the Legisla ture shall not be deemed to be published on
a privileged occasion on the ground th at it is material to
a question in issue in the elect ron, whether or not the person
by whom it is published is qualified to vote at the election .

989P . An agreement for indemnifying any person against
civil liability for libel in respect of the publica tion of any
matter shall n ot be unlawful unless a t the t ime of t he
publication tha t person knows that the matter is defamatory,
and does not reasonably believe there is a good defence to any
action brough t upon it.

989Q. (1) It shall be competent for a Judge or the Court,
upon an application by or on behalf of two or more defendants
ill actions in respect to the same, or substant ially the same,
libel brought by one and the same person, to make an order
for the consolidation of such ac tions, so that they shall be
tried together, and after such order has been made, an d before
the trial of the said actions, t he defendants in any new
actions instituted in respect of the same, or substantial ly the
same, libel shall also be entitled to be joined in a com mon
action upon a joint application being made by such new
defendants and the defendants in the actions already
consolidated.

(2 ) In a consolidated action under this article the
Court shall assess th e whole amount of the damages (if any)
in one sum, but a separate verdict shall be taken for or against
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each defendant in the same way as if the actions consolidated
had been t ried separately, and if the Court finds a verdict
against the defendant or defendants in more than on e
of the actions so consolidated, it shall proceed to apportion
the amount of damages which it so finds between and against
th e said last-mentioned defendants, and the judge at the
trial, if he awards to the plaint iff the costs of the act ion,
sh all thereupon mak e suc h ord er as he deems just for the
appor tionment of such costs between and against such
defendants.

989R . In any action for libel or slander the defendant m ay
give evidence in mitigation of damages that the plaintiff h as
recovered damages, or has brought actions for damages, for
libel or slander in respect of the publication of words to the
fame effect as the words on which the action is founded, or
has received or agreed to receive compensation in respect of
;my such publication.

9898. Ar ticle 989Q shall apply to actions for slander and
to actions for slander of t itle, slander of goods or other
maliciou s fa lsehood as it applies to actions for libel ; and
references in that article to the same, or substantially th e
same, libel shall be construed accordingly.

Artl cle 9S9N. SCHEDULE.

NEWSPAPE~ STATEM ENTS lIAVING QUAUFIED PRIV I LEGE.

PART I .

STATEMlNTS l' RIVI LEGEIJ W ITH OUT EXl'UNATION O~ CONTRADI CTION.

1 . A fair a nd accurate report of any proceeding In public of the
legisla t ure of a ny part of Her Majesty's dominions outside Gr eat
Britain .

2. A fair and accurate report of any proc eedings in public of
an Interna tional organisation of which the Unlted K ingdom or Her
Majesty's Government in t h e United Kin l?:dom is a member, or of
any international conference to which t h at government sends a
r ep resen ta tive.
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3. A fair and accurate re port of any p roceedings In public of
an International court.

4 . A fai r a nd accurate re port of a n y p roceedings before a court
exercising jurisdic tion throughout any part of Her Majesty 's dominions
outside the United K ingdom, or of any p roceedings befo re a court 
martial held outside the Unit ed K ingdom under the Na va l Discip line
Act , the Arm y Act or the Air Fo rce Act.

5. A lair and accurate re port of any proceedings In pubLIc
of a body or person appointed t o hold a public Inquiry by the gov ern 
ment or legislature of any pa rt of Her Ma jes ty 's domin ion s out.s!de
the United Kingdom.

6. A fair an d accurate copy of or ext ract fro m any regi s te r
kept In pursuance of any statute wn'cn Is open to Inspect ion by the
public , or of any other documen t which is requ ired by the
law of any par t of t h e Colony to be open to inspection by t he pubnc.

7. A notice or advertisement publlsh ed by or on t he a ut horit y of
an y Court within the Colony or any Judge or officer of such a Court .

PART n.
S TATEM ENTS PRIVILEGED SUIlJECT TO EX PLANATION OR CONTR ADlCTION.

8 . A fair and accurate report of the n ndtn gs or decision of any
of the fo llowin g assoctattons. or of any committee or governing body
t her eof, that is to say _

(a) an associa tion formed In the Colony fo r thc purpose of
promoting or encouraging the exercise of or in t er est In any
art, science, relig ion or learning, and em powered by its
constitution t o exercise control over or adj udicate u pon matters
of interest or concern to the association, o r the ac tions or
conduct of any person subject to such control or adjudica tion ;

(b) an association formed In the Colony for t h e purpose of
promoting or safeguarding the Interests of a ny trade, business.
ind ust r y or pro fess ion , or of t he persons carrying on or engaged
In any trade, busin ess, industry or profession, an d empowered
by its constitu tion to exercise control over o r a dj udlca t e upon
matters connected with th e trade, business, Indus t ry or
proresston, or the actions or conduct of t hose persons ;

(cl an associa tion formed In the Colony for t he purpose of
prom otin g or safeguarding the Interests of any game, sport
or p astim e to t hc playing or exercise of which members of the
public are invited or a dmitted, and empowered by its cons titu
tion to exercise control over or a djudicate upon per sons
connected with or taking p ar t in t he game, spor t o r pastime,
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being a finding or decision rela tin g to a person who Is a m em ber of
or is su bj ect by virtue of any contract t o the control of the essoctauon.

9 . A fair and acc urate report of t he proceed ings at any publ lc
m eeti n g h eld In t h e Colony, that is t o say, a meeting bona fide and
lawfully h eld for a la wful purpose and for Ihe furtherance or
dtse usston of any matter of publ!c concern, whether t he admlss lon
to the meeting Is general or r estr icted .

10. A fair and accurate report of the proceedings at any meetin g
or sit ti n g in a ny part of the Colony of -

(a) any local authority or committee of a local authority
or local a uthori ties;

(b) a ny Jus tice or justices of the pea ce acting otherwise than
as a co urt exercising judicial authori ty ;

(c) any commission, tribunal, committee or perso n appointed
for t he pu rposes of any Inqu iry by statut e, by t he Governor
or by a Min ister ;

(d) any person appointed by a local au t ho rit y to h old a
local inquiry In pursuance of any statute;

(e) any other tribunal, board, committee or body constituted
by or under , and exercis ing functions under, a stat ute,

n ot being a meeting or si tting a dmission to wh ich is denied to
represen tatives of n ews paper s and other members of the public,

11. A fair and accurate r eport of the proceedings at a general
meeting of an y company or association constit uted, registered or
cert'ned hy or under any statute or incorporated by Royal Ch arter,
not. being a p ri va te company wit h in t hc meaning of t he Commercial
Code.

12 . A copy or fair and accu ra te r eport or summa ry of any notice
or other m atter issued for the in fonnation of the public by or on
behalf of any government department, officer of state, local a uthority
or chIef office r of police.

PART Ill.

JNTE~P~ET"TION.

13.
hereby

In this Schedule the t ouowtng expr essions h ave t h e mea ni n gs
respectively assign ed to them, that Is t o say: -

" In t erna tiona l court " means t he Internation al Court of
Justice and any ot her judicial or arbltral tribunal decldin~

matters in dispute between States;
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"legislature" in relation to any territory comprised in He r
Majesty's dominions which is subject to a central and a local
legislature, means either of those legislatures;

" local authority" means the Castrlcs Town Council or any
authority or body to which t he Local Author ities Ordinan ce
applies;

., part of Her Majesty's dominions" m ea ns the whole of a ny
territory with in those dominions wh ich Is subject to a separa te
legislature.

CHAPTER FOURTH

OBLIGATIONS WHICH ARIS E FROM OTHER CAUSES THAN THOSE

HITHERTO SPECIFIED.

990. Besides t he obligations a rising as hithert o described
\ that is, from contracts, quasi-con t rac ts, delic ts and quasi
delicta) there are ot hers which have th eir or igin in special
cnactments, or in the rela ti on exis ti ng between one person
and another independen tly of the act or will of either, or in
both of these causes combined.

Such are obligations attaching to the position or
condition -

Of Public officers;

Of Traders;

Of Parents;

Of Children, as (e.g.), that of a child to fu rnish the
necessaries of life to an indigent parent ;

Of tu tors and other adm inistrators who are com
pelled to act as SUch, and of own ers of adjoining
properties; and the obligations consequent upon
fortuitous even ts.

CHAPTER FIFTH.

SUBJECT OF OBLIGAT IONS.

991. Every obligation must h ave for its subject something
to be given, to be done, or n ot to be done.



Part 3 rd. ] Property ( Acquisit ion and Exercise). 455

992 . An obligation must have for its subject something
determinate at least as to it s kind.

The quantity may be uncertain, provided it be capab le
of being ascertained.

993 . Future things may be the subject of an obligation.

But a person cannot , except in a marriage contrac t,
renounce a succession not yet devolved, nor make any
stipulation with regard to it , even with the consent of him
whose succession is in question.

994 . The subject of an obligation must be something
possible and not forbidden by law or good morals.

CHAPTER SIXTH.

EF FECT OF OBLIGATIONS.

S ECTION 1.

GENERAL P ROVI SIONS.

995 . An obligation to give involves the obligation to
deliver the thing and to keep it safe until delivery. The
obligati on to keep the thin g safely obliges the person charged
therewith to keep it wit h all the care of a prudent
administrator .

996 . Every obligation ren ders the debtor liable in damages
for breach or non-fulfilment of it.

997. Th e creditor may without prejudice to his claim for
damages, demand specific performance or fulfi lment in a case
which ad mits of it, or that h e may be authorised to execute
the obligation a t the debtor's expense, or tha t the cont ract
that gives rise to the obligation be set aside , subject to the
specia l provisions of th is Code.

998 . The creditor may with out prejudice to his claim for
damages, obtain the undoing at the debtor's expense of what
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has been done in a breach of the obligation, if the nat ure of
the case permit .

SECTION lI.

DEFAULTS.

999. The debtor is placed in default eit her by the terms of
the contract, t hrough the lapse of the t ime specified for its
performance; or by the mere operation of law; or by the
commencement of a suit, or by a demand which must be in
writing except in t he case of a verbal contract.

1000 . The debtor is a lso in default, when the thing which
he has bound himself to give or to do could only have been
given or done within a ti me which h e h as allowed to expi re.

SEctION 111.

DAMACES FOR NON-FULFILMENT OF OBLIGATIONS.

1001. Damages are not due for non-fulfilment of an
obligation until there has been default under some one of
the provisions of the preceding section. But he who does
what he is bound not to do incurs by the mere doing liability
to damages, and is thus deemed to be in default.

1002 . The debtor, though in good faith, is liable to damages
in all cases in which he fails to establish that the n on
fulfilment of an obligation proceeds from a cause which cannot
be imputed to him.

1003 . The debtor is not liable to damages when the non
fulfilment of an obligation is caused by a for tui tous event or
by irresistible force , without any fault on his part, unless , by
the special terms of the contract, he is liable, notwithstanding
the occurrence of these contingencies.

1004. The damages due to the creditor are in general the
amount of the loss that he has sustained an d of the profit
of which he has been deprived; subject to the except ions and
modifications contained in th e following articles of this section.
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1005 . The debtor is liable on ly for th e damages which h ave
been foreseen or might have been foreseen at the time of
contracting the obligation, when his n on-fulfilmen t of it is
not accompanied by fraud.

1006 . Even in the case in which th e non-fulfilment of an
obligation results from the fraud of th e debtor, the damages
are measured only by the immediate and direct consequence
of the n on-fulfilmen t.

100·" . When it is stipulated that a certain sum shall be paid
for damages for the non-fulfilment of an obligation, t he Court,
in Its discreti on , ma y reduce the amount In case of partial
fulfilment or where the run am ount is wholly disproportionate
to the injury.

1008 . The dam ages resulting from delay in the payment
of money, to which the debtor is liab le, consist only of
interest at the ra te legally agreed upon by the parties, or, in
the absence of such agreement, at the rate fixed by law.

These damages are due without the creditor being obliged
to prove any loss. They are due from the day of the default
only, except where, from the n ature of the obligation, the
Jaw otherwise provides.

This article does not affect the special rules applicable to
bills of exchange and cont racts of suretyshl p.

1009. In terest accrued from capital sums also bears
Interest:

1. When there is a special agreement to that effect;

2. When in any action brought such in terest is specially
demanded ;

3. When a tutor has received or ought to have received
Interest upon the monies of his pupil and has failed to
invest it withIn the term prescribed by law.
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1009;\ . (Ad. 34-1956) , In any proceedings tried in any
Court for the recovery of any debt or damages, the Court
may, if it thinks fit, order th at there shall be included in the
sum for which judgment is given interest at such rate as it
thinks fit on the who le or any part of the debt or damages
for the whole or any part of the period between the date
when the cause of action arose and the date of the judgmen t:

Provided that nothing in this ar ticle-

(a) shall authorise the giving of interes t upon
interest, except in the cases mentioned in article 1009 ;
0'

(b) shall apply in relation to any debt u pon which
interest is payable as of r igh t whether by virtue of any
agreement or otherwise; or

(c) shall affect t h e damages recoverable for the
dishonour of a bill of exchange.

CHAPTER SEVENT H.

DIFFERENT KINDS OF OBLIG ATIONS.

SECTION J.

CONDITIONAL OBLIGATIONS.

1016. An obligation is conditional when it is made to
depend upon an event future and uncertain, so as to be either
in suspense or dissolved. by the occurrence or non-occurrence
of the event.

When an obligation depends upon an event which h as
actually happened, but is unknown to the parties , it is not
conditional. It takes effect or is void from the time of
con tract.

1011. Every condition contrary to law or inconsistent with
good morals is VOid: and renders void the obligation which
depends upon it.

An obligation is also void which is made to depend upon
lhe doing or happening of an impossibility .
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1012 . An obligation is void which is conditional on the
mere will of the debtor; but it is otherwise if the condition
consist in the doing or not doing of a certain act, although
such act be dependent on his will.

1013 . If there be no time fixed for the fulfilment of a
condition, it may always be fulfi lled; and it is not deemed
to have failed until it has become cer tain that it will not be
fUlfilled.

IOU . Wh en an obligation is contracted under the
condition that an event will not happen within a fixed ti me,
such condition is ful filled by the expiration of the time
without th e even t h avin g occurred . It is equally so if before
the time has expired it become cer tain that the event will
not happen. If there be no ti me fixed, the con dition is not
deemed fulfilled until it is certain that the event will not
happen.

1015 . A conditional obligation becomes absolute when the
party bound under the condition prevents its fulfilment.

1016 The fulfilment of the condition h as a retroactive
effect from the day on which the obligat ion h as been
cont racted. If the creditor be dead before the fulfilment of the
condition, h is rights pass to h is heirs or legal representatives.

1017. The creditor, before the fulfilment of the condition,
or the debtor, before the disc harge of the obligation, may
C!O all acts for preserving his r igh ts.

1018 . When an obligation to deliver has been contracted
un der a suspensive condition, the debtor is bound to deliver
upon the fulfilment of the condition.

If, wif__iout th e fault of the debtor, the article to be delivered
n ave altogether perished or can no lon ger be delivered, no
obligation exists.
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If it be deteriorated without the fault of the debtor, the
creditor must receive it in the state in which it. is without
diminution of price.

If it be deteriorated by the fault of the debtor, the creditor
may either exact the thing in the state in which it is, or
demand the dissolution of the con t ract, with damages in
eith er case.

1019 . The dissolution or the contract that takes place
through a resolutive con dition, obliges each party to restore
what he has received, and replaces things in the same state
RS if the contract had not extsted : subject nevertheless 10
the rules of the last preceding article with respect to thinfr~

which have perished or become deteriorated.

SECTION rr.

OBLIGATIONS W ITH A T ERM.

1020. A term differs from a suspensive condition inasmuch
as It does not suspend the obligation , but only delays its
fulfi lment.

1021 . That which is due with a term of payment cannot
be exacted before the expiration of the term ; bu t that which
has been paid in advance voluntarily and without error or
fraud cannot be recovered.

1022. The term is presumed to be stipulated in favour of
the debtor, unless, from the stipulation or the circumstances,
it appears that it has been agreed upon in fa vour of the
creditor also.

1023 . The debtor cannot cla im the benefit of the term
when he has become bankrupt or insolvent, or has by his own
act diminished the security given to h is credito r by the
contract.
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SECTION Ill.

ALTERNATIVE OBLIGATIONS.

461

102·1. When an obligation is alternative th e debtor ts
discharged by giving or doing one of the two things to which
the obligation refers ; but he cannot compel the creditor to
accept a part of one and a part of the other.

1025 . The option belongs to the debtor unless it has been
expressly granted to the creditor.

1026 . An obligation is simple alth ough contracted in an
al ternative form, if one of the two things promised could not
be the object of the obligation.

1027. If one of the things promised in an alternative
obligation should perish, or can no longer be delivered,
whether or not owing to the fault of the debtor, its value
cannot be offered instead, and the obligation becomes
applicable solely to the other.

If both th in gs have perished or can no longer be delivered ,
and the debtor be in fault with respect to one of them, he
must pay the value of that which remained last.

1028. If the choice of alternatives rests with the creditor,
when one of the two things cannot be delivered , and there is
no fau lt on the part of the debtor, the creditor must take the
other; but when the debtor is in fa ult, the creditor may
demand that which remains or the value of the other.

When neither thing car. be delivered and the debtor is in
fault in respect of either or both, the creditor may demand
the value of either.

1029. If both things have perished, the obligation is
extinguished in the cases and subject to the conditions
provided in article 1130.



462 Civil Code. [ Ch. 242

1030 . The rules contained in the articles of this section
apply to cases where the alternative obligation comprises mort>
than two things, or has for its object to do or not to do some
t h ing.

5 £CJ'IO N IV.

JOIST AND SEVERAL OBU GAT101'l'S.

§ 1. Joint and Several Interest among Creditors.

1031. A joint and several interest among credi tors gIves to
10 each of them sing ly the ri ght of exacting the fu lfilment of
the whole obligation and of discharging the debtor.

1032 . The debtor has the option of paying to either of the
Joint and several creditors , so long as he is not prevented by
a suit instituted by one of them.

Nevertheless, if one of the creditors grant a release from
the obligation, without its actual fulfilment, the debtor is
discharged for the part only of such creditor. The same rule
applies to all cases in which the debt is extin guished other
wise than by actual pavment. But this rule is subject to those
concerning commercia l partnersh ips.

]033 . The rules concerni ng the interruption of prescription
in rela tion to joint and several creditors are contained in the
Hook respecting Pr escription .

§ 2. Debtors Jointly and Set;erally Bound.

103-1 . There i ~ a joint and several obligat ion on the part
of the eo-debtors when they are all bound, so that each of
them singly may be compelled to the ful filment of the whole
obligat ion, and that the fulfilment of one discharges the
others.

]035 . An obligati on may be join t and several although
one of the eo-debtors be bou nd differen tly from the others;
for example, if one be bound condit ion ally while the
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obligation of the other is unconditional, or if one be allowed
a term which is not granted to the other.

1036. An obligation on the part of two or more debtors
is presumed to be joint and several, unless decla red to be
otherwise.

1037 . T he obligation ansmg from the common delict or
quasi-delict of two or more persons is joint and several.

1038. The creditor of a joint and several obligation may
apply for payment to anyone of the debtors and such debtor
cannot claim division of liability.

1039. Legal proceedings taken against one of the eo
debtors do not prevent the creditor from taking simila r
proceedings against the others.

1040 . If the thing due have perished or can no lon ger be
delivered, through the fault of one or more of the join t and
several debtors, or after he or they have become in default,
the other eo-debtors are bound to pay the price of the thing,
but are not liable for damages.

The creditor can recover damages only from the eo-debtors
ihrough whose fau lt the thing has perished or can no longer
be delivered , and those in default.

10-11 . The rules concerning the interruption of prescnp
non in relation to joint and several deb tors are contained in
the Book respecting Prescription.

1042 . A demand of interest made against one of the
eo-debtors causes interest to run against all.

1043. A join t and several debtor sued by the creditor may
plead all the exceptions which are personal to himself as well
as are common to all the eo-debtors.

He cannot plead such exceptions as are purely personal to
one or more of the others.
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IM-I . When one oC the eo-debtors becomes heir or legal
representative of the creditor, or when the creditor becomes
heir or legal representative of one of the eo-debtors. the
confusion extinguishes the joint and several d~:>l only for the
part and portion of such eo-debtor.

lOtS. The creditor who consents to the division of the
debt with regard to one of the eo-debtors. preserves his joint
and several right against the others for the whole debt.

10.16 . A creditor who receives separately the share of one
or his eo-debtors, so specified in the receipt and without
reserve of his r igh ts, renounces th e joint and several
obligation with regard only to such eo-debtor.

The creditor is not deemed to discharge the deb tor from his
joint and several obligation when he receives from h im a sum
equal to the share for which he is bound , unless the receipt
specifies that it is for his share.

The rule is the same with regard to a demand made agains t
one of the eo-debtors for his share, if the latter have not
acquiesced in the demand, or if a judgment of condemnation
have not intervened.

10-17 . The creditor who receives separately and without
reserve the share of one of the eo-debtors in the arrears or
interest of the debt, loses his joint and several right only for
the arrears and interests accrued and not for those which may
In future accrue, nor for the capital, unless the separate
payment has been continued during ten consecutive years.

10-18 . The obligation contracted jointly and severally
toward the creditor is divided of right amon g the eo-debtors.
who as between themselves are bound each for his own share
only.

10-19 . The eo-debtor of a joint and several debt who has
paid it in full, can on ly recover from the others the share
fi nd por tion of each, even though he be specially SUbrogated
in the rights of the creditor.
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If one of the eo-debtors be found insolven t , the loss
cccas toned by his insolvency is apportioned among all the
others, including him who has made the paym ent.

1050. If the creditor have renounced h is joint a nd several
action against on e of the debtors, and on e or more of t he
remaining eo-debtors become insolvent , the shares of the
insolvents are made up by contribution from all the other
eo-debtors, except the on e disch arged, whose part is borne by
the creditor.

1051. If a debt h as been jointly and severally incurred for
t he ben efit of only one of the eo-debtors, he is liable for the
who le toward his eo-debtors. who, in rela tion to h im, are
considered only as his su ret ies.

S ECTION V.

DIVIS IB LE AN D INDIVISIBLE OBLIGATIONS.

1052 . An obligat ion is divisible whe n its fu lfilment is
susceptible of d ivision either material or intellectual.

1053 . A divisible obligation must be performed between
the creditor and the debtor, as if indivisible. The divisibility
takes effect only with their heirs or legal representatives, who ,
on the on e h and, cannot enforce the obligat ion , and, on the
ether , are not liable for the fulfilment except in the
proport ions in which they respecti vely represen t the creditor
or the debtor.

1054 . The rule of the last preceding article is SUbject to
exception with respect to the hei rs and legal representatives
of the debtor, and the obligation mus t be performed as if it
were indivis ible in the three following cases:

1 . When the subject of the obligat ion is a certain
epectnc thing of which on e of them is in possession ;

2. When one of them alone is charged by the title with
the performance of the obligation ;
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3. When the intention of the cont racting parties that
the obliga tion should not be performed in parts operates,
either from t he nature or object of the con t ract or from the
end proposed by it .

In the first case he who possesses t he thing due , in the
second case h e who is alone charged, and in the third case
each of the cohei rs or legal representatives, may be sued alone
in respec t of the whole obligation. But he who discharges the
obligation may nevertheless have recourse agains t the others.

1055 . An obligation is indivisible:

1. When its subject is by it s na ture insusceptible of
division, either material or intellect ual ;

2. When the subject, although divisible by its n ature,
yet from the character given to it by th e contract , becomes
insusceptible no t only of fulfilment in par ts but also of
division.

1056 . The stipulation of joint and several liability does not
give to an obligation the character of indivisibilit y.

J057 . Each one of those who have cont racted an indivisible
obligation is liable in respect of the whole although the
cbuganon have not been contracted jointly and severally;
bu t the fulfilment by one discharges all as regards the creditor.

J058 . Th e heirs and legal representatives of him who h as
contracted an indivisible obligation are liable jointly and
severally for its fulfilment .

1059. The obligation to pay damages resulting from the
non-rutmment of an indivisible obligation is divisible.

But if the non-fulfilment h ave been caused by the fault of
one of the eo-debtors, or of one of the coh eirs or legal
represen ta t ives , t he whole amoun t of damages may be
demanded of such eo-debtor, heir or legal rep resentative.

1060 . Each coheir or legal represen ta t ive of the creditor
may exact in full the fulfilment of an in divisible obligation.
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He can not alon e release the whole of the deb t, or receive the
value instead of the thing itself ; if one of the coheirs or
legal representat ives have alone released the debt or received
the value of the thin g, the others cannot demand the
ind ivisible thing without making all owance for the portion or
him who has made the release or who has received the value.

1061 . The heir or legal representative of the debtor sued
for the whole of an indivisible obligation may demand delay
to mak e the cohei rs or other legal representatives parties to
the suit, unless the debt is of such a nature that it can be
disch arged on ly by the one so sued, who may in such case
be condemned alone; havin g however recourse against the
othe rs.

SECTIO N VI.

OBLIGATIONS \VITH A P ENAL CLAUSE.

1062 . A penal clause is a secondary obligation by which
a person bin ds himself to pay a penalty in case of his non
perform ance of the primary one.

1063 . The nullity of the pr imary obligation carries with it
that of the penal clause. The nu llity of the latter does not
carry with it that of the primary obligation .

1064 . The creditor may enforce th e performance of the
primary obligation, if h e so elect instead of demanding the
penalty;

But he cannot demand both, unless the penalty has been
stipulated for a mere delay in the performance of the
primary obliga t ion.

1065 . The penalty is not incu rred until the debtor is in
default of fulfilling the primary obligation , or has done what
h e has bound hi mself no t to do.

1066. The amount of pen alty may be reduced by the Court
in case of partial fulfilment, or where the full amount would
be wholly dispropor tionate to the in jury.
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1067 . When the primary obligation contracted with a
pen a l clause is indivisible, the penalty is incurred upon the
contravent ion of it by anyone of the heirs or other legal
representatives of the debtor ; and it may be demanded in full
against him who has contravened it, or against each one of
them for his share and portion, and hypothccarily for the
whole ; saving their recourse against him who has caused the
penalty to be so incurred .

10G8. When the prim ary obligation contracted with a
penalty is divisible , the penalty is incurred only by that one
er the heirs or other legal representatives of the debtor who
cont ravenes the obligation, and for the part only of the
primary ob ligation which applies to h im, there being no
action against those who have fulfilled their part .

But when t he penal clause h as been added with t he inten
tion tha t t he payment should not be made in parts, and one
of the coheirs or other legal representatives has prevented
the ful filment of t he obligation for the whole ; in t his case
he is liable for the en ti re penalty. The others are liable for
their respecti ve shares only, but have their recourse against
him.

CHAPTER EIGHTH.

THE EXTINCTION OF OBLIGAT IO NS .

SECTION I.

GENERAL PROVISIONS.

JOC9 . An obligation becomes extinct:

By payment;

By novation;

By release ;

By set-oft ;

By confusion;
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When it s performance becomes im poss ible ;

By judgment of nullifica tion or rescission ;

By the effect of the resolut ive condition , wh ich h as beau
explained in the precedin g and int roductory Chapter;

By prescription ;

By the expiration of the t ime prescribed by law or by the
parties for its d uration ;

By the death of the debtor or creditor in certain cases ;

By special causes applicable to particular contracts which
are explained under their respective heads.

SECTION rr,

PAYMENT.

§ 1. General Provisions.
1070 . The term payment does not necessarily refer to

money, but means any fulfilme nt of obligation.

1071. Every payment presupposes a debt ; what h as been
paid where there is no debt may be recovered.

What has been paid in volunta ry di scharge of a natural
obl igation is deemed as payment of a debt.

1072 . Payment may be made by any person, al t hough n e
be a stranger to the obligation, and the creditor may be put
in defa ul t by the offer of a st ranger to fulfil the obligation
without the debtor's knowledge, bu t the offer mus t be for the
advantage of th e debtor , and not merely for having the effect
of changing the creditor.

1073. If the obligation be to do someth ing which the
creditor has an in terest in having done by the debtor himself,
the obligation cannot be fulfilled by a stranger to it without
the consent of the creditor.
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1074. Payment to be valid must be made by one having
a legal rig ht in the t hin g paid wh ich en titles him to give i t
in payment.

Nevertheless if a sum of money or oth er thing of a nature
to be consumed by use be given in paymen t , it cannot be
reclaimed from the creditor who has consumed i t in good
faith , although the payment have been made by one who
was n ot the owner nor capable of alienating it.

1075 . Payment must be made to the creditor or to some
one h aving his authority, or authoris ed by a court of justice
or by law to receive it for him.

Paym ent made to a person who has no author it y to receive
it is valid, if the creditor have ratified the payment or
profited by it.

1076. Payment made in good fa ith to the ostensible
credi tor is valid, although it be afte rwards established that
he Is not the rightful creditor.

1077 . Payment is not valid if made to a creditor who is
incapable by law of receiving it, unless the debtor proves th at
the creditor has benefi ted by it.

1078 . Payment mad e by a debtor to his creditor to th e
prejudice of a seizure or attachment is n ot valid ag ainst the
serstng or attach ing creditors . They may, according to th eir
rights, constrain the debtor to pay a second time; in which
ease he has his remedy against the credi tor so paid.

1079. A creditor can be compelled to receive only that
which is due to him, although that which is offered be of
greater value.

108t} , A debtor canno t compel hi s creditor to receive
payment of his debt in par ts, even if the debt be divisible.

1081 . The deb tor of a certain specific thing is discharged
by the delivery of the thing in the con dit ion in which it is
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at the time of delivery, provided that the deterioration in the
thing has not been caused by any act or fault for which he
Is responsible, and that he was not in default before the
deterioration.

1082 . Where a thing to be delivered is specified in kind
only, without mention of quality, the debtor cannot be required
to give the best quality, nor can he offer the worst.

The thing must be of a merchantable quality.

1083 . (Am. 34·1956). Payment must be made in the
place expressly or implledly indica ted in the obligation.

If no place be so indicated, the payment. when it is of a
certain specific thing, must be made at the place where the
thin g was a t the time of contract.

In other cases payment must be made at the domlclle of
the credit?r: subject, nevertheless, to the rules provided
respect ing particular contracts.

1084 . The debtor is liable for the expenses attending
payment.

§ 2. Payment with Subrogation.

1085 . Subrogation in the rights of a creditor in favour of
a third person who pays him, is either conventional or legal.

1086. Subrogation is conventional :

1. When the creditor, on receiving payment from a
third person, subrogates him In all his rights against the
debtor. This subrogation must be express and made at the
same time as the payment.

2. When the debtor borrows a sum for the purpose of
paying his debt, and of subrogating the lender in the rig-hts
of the creditor. It is necessary to the validity of the subro
gation in this case, that the act of loan and the acquittance
be notarial, or be executed before two subscribing witnesses ;
that in the act of loan it be declared that the sum has been
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borrowed for the purpose of paying the debt, and that in t he
acquittance it be declared that the payment has been made
with t he monies furnish ed by t he new creditor for that
purpose. This subrogation takes effect without t he consent
of the creditor.

If the act of loan and t h e acquittance be executed before
witnesses, the subrogation takes effect against third persons
only from the date of registrat ion, which is to be made in the
manner and according to the rules provided by law for the
registration of hypothecs.

1087 . (Am. 34-1956). Subrogation takes place by the
mere operation of law :

1. In favour of a creditor who pays a privileged creditor.

2. In favour of the purchaser of immovable property
who pays a creditor to whom the proper ty is hypothecated ;

3 . In favour of one who pays a de bt for which he is
liable with others or for others, and has an interest in payin g
it;

4 . When a ren t or debt due by one spouse alone has been
redeemed or paid with the monies of the community. In t his
case the other spouse is SUbrogated in the rights of t he
creditor according to t he share of such spouse in the com
munity.

1088 . The subrogation mentioned in the preceding articles
takes effect as well against sureties as against principal
debtors. It cannot prejudice t he rights of the creditor when
he has been paid in part only; in such case he m ay enforce
his rights for whatever rem ains due, in preference to him
from whom he has received payment in part.

§ 3. The Application of Payments.

1089 . A debtor of several debts has t he right of declaring,
when he pays, what debt he means to disch arge.

1090 . A debtor of a debt which bears in terest or produces
1"12nt, cannot require the application of a paym ent to the
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discharge of capital in preference to the arrears of interest or
rent. Any payment which is not in full satisfaction of the
capital and interest due is applied first to the interest.

1091. When a debtor of several debts has accepted a
receipt by which the creditor has applied a payment to one
of the debts, the debtor cannot afterwards require its
application to a different debt, except upon grounds for which
contracts may be avoided.

1092. When the receipt mentions no special applica t ion .
the payment must be applied to the debt which the debtor
has the greater interest in paying at the time. If of several
debts one alone be payable, the payment m ust be applied to
it although it be less burdensome than those which are not
yet payable.

If the debts be of lik e nature and equally burdensome, the
application is made on the oldest.

All things being equal, it is made proportionally on each.

~ 4. Tender and Deposit.

1093 . When a creditor refuses to receive payment, the
debtor may make an actual tender of what is due ; and in
any action afterwards brought for its recovery he may plead
and renew the tender, and if that which is due be a sum of
money, may deposit the amount in Court ; and such tender,
or such tender and deposit, if that which is due be a sum of
money, are equivalent with respect to t he debtor to a payment
made at the date of the firs t tender; provided that from the
date of the firs t t en der the debtor continue always ready and
willing to make t he payment.

1094 . A tender to be valid must c-c-

1. Be made to a creditor legally capable of receiving
payment or to some one having authority to receive for him ;

2 . Be made on t he part of a person lega lly capable of
paying;
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3. Be of the whole sum of money or other thing due,
and of all arrears of rent and interest, and all liquidated
costs, with a sum for costs not liquidated, saving the right
to make up any deficiency in the same;

4. If of money, be made in coin th at is legal tender;

5. Be made after the term of payment has expired if
stipulated in favour of the creditor;

6. And after the fulfilment of th e condition under
which the debt has been contracted ;

7. And at the p lace where, according to t he terms of
the obligation or by law, payment should be made.

1095 . If, by the terms of the obligation or by law, payment
Is to be made at the domicile of the debtor, a notification in
writing by him to the creditor tha t he is ready to make
payment, has the same effect as an actual tender, provided
that in any action afterwards brought the debtor prove his
power and readiness to pay what was due at the time when
and the place where it was payable.

When a creditor is absent from the Colony and the debtor
has no notice of the appointment of an attorney to receive
the debt, the notification may be made in the Gaz:?tte.

1096 . If a certain specific thing be deliverable on the spot
where it is, the debtor must by his tender require the creditor
to come and take it there.

If the thing be not so deliverable and be from its nature
difficult of transportation , the debtor must indicate by his
tender the place where it is and the day and hour when he
is ready to deliver it at the place where payment ought to
be made.

If the creditor fail in the former case to take the thing
away, or in the latter to signify his willingness to accept , the
debtor may, if he think fit, remove the thing to any other
place for safe-keeping at the risk of the creditor.



Pari 3rtl.] Property ( Acquisition and Exercise) . 475

1097 . So long as the ten der and deposit have not been
accepted by the creditor, the debtor may withdraw them by
leave of the Court, in the manner provided in the Code of
Civil Procedure, and if he do so his eo-debtors or sureties are
not discharged.

1098 . Wh en the tender and deposit have been declared
valid by the Court, th e debtor cannot, even with the consent
of the creditor. withdraw them to the prejudice of his eo
debtors or sureties or other third persons.

1099. The mode in which tenders and deposits must be
made is provided in the Code of Civil Procedure .

SECTION Ill.

:;OVATION".

1100 . Novation is effected:

1. When the debtor contracts toward his creditor a n ew
debt which is substituted for a prior one, and the latter is
extinguished; •

2. When a debtor is substituted for one who is dts
Charged by the creditor;

3. When by the effect of a new contract, a new creditor
is substituted for one toward whom the debtor is discharged .

1101. Novation can be effected only between persons
cap able of contracting.

1102. Novation is not presumed. The intention to effect
it must be evident.

1103 . Nova tion by the substitution of a new debtor may
be effected without the concurrence of the former one.

1104.
creditor

The delegation by which th e debtor gives to his
a n ew debtor does not effect novation, unless it is
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evident that the creditor intends to discharge the debtor who
makes the delegation.

1105. The simple indication by the debtor of a person who
is to pay in his place, or the simple indication by the creditor
of a person who is to receive in his place, or the transfer of
a debt with or without the acceptance of the debtor , does
not effect novation.

1106 . A creditor who has discharged h is deb tor by whom
delega tion has been made, h as no remedy. unless it be
specially reserved, against such debtor, if the person delegated
become insolvent.

1107 . The privileges and hypothees which at tach to a
prior debt do not pass to the one which is substituted for it,
unless the creditor h as made express reservation.

1108. When nova tion is effected by the subst itution of a
new debtor, the original privileges and hypothecs canno t be
transferred to the property of the new debtor, nor can they,
without the concurrence of the former deb tor, be reserved upon
the property of the la tt er .

1109. When novation is effected between the creditor and
one of joint and several debtors, the privilege which a ttaches
to the prior debt is reserved only with respect to the proper ty
of the eo-debtor who contracts the new debt.

1110 . Joint and several debtors are discharged by novation
effected between the creditor and one of th e eo-debtors.

Novation effected with respect to the principal debtor
discharges his sureties.

Nevertheless, if the creditor have stipulated in the first case,
for the consent of the eo-debtors, and in the second, for
that of the sureties, the prior debt. subsists if the eo-debtors
or the sureties refuse consent.
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llU . The debtor consenting to be delegated cannot use
against his new creditor the exceptions which he might have
set up against the delegator, al though at the time of the
delegation he were ignorant of such exceptions.

The foregoing rule does not apply if at the time of the
delegation nothing be due to the new creditor, and is without
prejudice to the recourse of the delegated against the
delegator.

SECTION IV.

RELE ASE.

1112 . The release of an obligation may be made either
expressly or tacitly by persons legally capable of alienating.

It is made tacitly unless there is proof of a contrary
intention, when the creditor volunta rily surrenders to his
debtor what would be primary evidence of the obligation.

IU3 . The surrender of a pledge does not create a pre
sumption of the release of the debt.

1114. The surrender to one of joint and several debtors of
what would be primary evidence of an obligation, is available
in favour of his eo-debtors.

1115. An express release granted in favour of one of joint
and several debtors without fulfilment of the obligat ion does
not discharge the others; but the creditor must deduct from
the debt the share of him whom he h as released.

1116. An express release gr anted to the principal debtor
discharges his sureties.

If granted to the surety, it does not disch arge the principal
debtor.

If granted to one of several sureties it does no t discharge
the others, except in cases in which the latter would have a
recourse upon the on e released and to the extent of such
recourse.
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SET-oFF.

1117 . When two persons are mutually debtor and creditor
of each other , both debts are extinguished by se t-off in the
cases and manner hereinafter mentioned .

1118. Set-off takes place by the mere operation of law
between debts which ace du e and liquidated and are each in
respect of a sum of money or a certain quantity of indeter
minate things of the same kind and quality.

So soon as the debts exis t simultan eously they are
extin guished in so far as their respective amounts cor respond.

1119 . 8et-off is not prevented by a term granted by
indulgence for the payment or one of the debts.

lI20. Set-off takes place whatever be the cause or
consideration of the debts or of either of them, except in the
following cases;

1. The demand for restitution of a thing of which the
owner has been unjustly deprived ;

2 . The demand for restitution of a deposit;

3 . A debt in respect of an alimentary provision not liable
to seizure.

11 21. The surety may avai l himself of the set-off which
takes place when the creditor owes the principal debtor.

But the pri ncipal debto r canno t plead set-err in respect of
the debt of the creditor to the surety.

A joint and several debtor cannot plead set-err in respect of
what the credi tor owes to his eo-debtor, except as to the share
of the latter in the joint and several debt.

1122.
creditor

A debtor who accepts an assignment made by the
to a third person, canno t afterwards plead against
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the assignee the set-off which before the acceptance he might
have pleaded against the assignor.

An assignment not accepted by the deb tor, but of which due
notificati on has been given to him, preven ts set-off only in
respect of the debts due by the assignor posterior to such.
notification .

1123 . Wh en th e two debts are payable at different places,
set-off cannot be plea ded vvtthout allowance for the expense
of remittance.

1124. When set-off by the mere operation of law is
prevented by any of the causes mentioned in this section, or
by others of a like n ature, the party in whose favour the cause
of objection exists may alone demand the set-off by exception;
and in such case the set-off takes place only from the time of
pleading the exception.

112.') . When there are several debts subject to set-off due
by the same person, the set-off is governed by the rules
provided for the application of pa yments.

1126 . Set -off does not take place to the prejudice of the
right of a third person.

112';' . He who pays a debt which is of right extinguished
by set -off, cannot afterwards in enforcing the debt in respect
of wh ich he has failed to plead set-off, avail himself, to the
prejudice of a third person. of the privilege attached to such
debt , unless th ere were just grounds for his ignorance of its
existence at the time of payment .

1l2a . (Ad. 34-1956) . In addition to the cases in which
set-err may be pleaded u nder the foregoing articles, set-off
may be pleaded in all cases in which it may be pleaded by
the law of England.
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SECTION VI.

CONFUSION

rci., 242

1128 . When the characters of creditor and debtor a re
united in the same person, there a rtses a confusion which
extinguishes the obligation. Nevertheless in certain cases
when confusion ceases to exist , its effects cease a lso.

1129. The confusion which takes place by t he concur rence
of the characters of creditor and principal debtor in the same
person, avails the sureties.

That which takes place by the concurrence of the characters
of surety and creditor or of surety and principal debtor does
not extinguish the principal obligation.

SECTION VII.

IMPOSSIBILITY OF P ERFORMANCE.

1130 . An obligation is extinguished when either the specific
thing which is its subject perishes, or delivery of the thing
becomes, from any other cause, impossible through no fault
of the debtor and before he is in default, and also When, not
withstanding such faul t or default, the thing would have
equally perished or its delivery would have equally become
impossible. if in the possession of the creditor, unless in either
case the debtor has bou nd h imself to take the risk of for tuitous
events.

The debtor must prove the fortuitous event which he
alleges.

The destruction of a thing stolen or the impossibili ty of
delivering it does not discharge him who stole the thing, or
him who knowingly received it, from the obligation to pay
its value.

1131. When the performance of an obligation has become
impossible through no fault of the debtor, he is bound to
assign to the creditor such rights of indemnity as he may
possess relating to the obligation.
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1132. When the performance of an obligation to do h as
become impossible through no fault of the debtor and before
h e is in default, the obligation is extinguished and both
parties are liberated ; but if the obligation be performed in
part , the creditor is bound to the extent of the benefi t
actually received.

1132A . (Ad. 34·1956). ( 1) Where a con t ract governed by
the law of this Colony or by English law has become impossible
of performance or been otherwise fr us trated, and the parties
thereto have for that reason been discharged from the further
performance of the contract, the following provisions of this
article shall, SUbject to the provisions of article 1132B, have
effect in relation thereto.

(2) All sums paid or payable to any party in pur·
suance of the contract before the time when the parties were
so discharged (in this and the following article referred to as
" the time of discharge " ) Shall , in the case of sums so pa id,
be recoverable from him as money rec eived by him for the
use of the party by whom the sums were paid, and , in the
case of sums so payable, cease to be so payabl e :

Provided that, if the party to whom the sums were so paid
or payable incurred expenses before the time of discharge in ,
or for the purpose of, the performance of the contract, the
Court may, if it considers it just to do so having regard to all
the circumstances of the case, allow him to retain or , as the
case may be, recover the whole or any part of the sums so
paid or payable, not being an amount in excess of the expenses
so incurred.

(3) Where any party to the contract has, by reason
of anything done by any other party thereto in, or for the
purpose of, the performance of the contract, obtained a
valuable benefit (other than a payment of money to which
the last foregoing paragraph applies) before the time of
discharge, there shall be recoverable from h im by the' said
other party such sum (if any), not exceeding the value of

(
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tile said benefit to the party obtaining it, as the Cour t
considers just, having regard to all the circumstances of the
case and, in particular,-

(a) the amount of any expenses incurred before the
time of discharge by the benefited party in, or for the
purpose of, the performance of the contract, including
any sums paid or payable by him to any other par ty
in pursuance of the contract and retained or recover
able by that party under the las t foregoing paragraph,
and

(b) the effect, in re lation to the said benefit, of the
circumstances giving rise to the frustration of the
contract.

(4) In estimating, for the purposes of the foregoing
provisions of this article, the amount of any expen ses incurred
by any party to the contract, the Cou rt may, without
prejudice to the generality of the said provisions, include such
sum as appears to be reasonable in respect of overhead
expenses and in respect of any work or services performed
personally by the said party.

(5) In considering whether any sum ought to be
recovered or retained under the foregoing provisions of this
article by any party to the contract, the Court shall not take
into account any sums which have, by reason of the circum
stances giving rise to the frustration of the contract, become
payable to that party under any contract of insurance unless
there was an obligation to insure imposed by an express term
of the frustrated contract or by or under any enactment.

(6) Where any person has assumed obligat ions under
the contract in consideration of the conferring of a benefit by
any other party to the contract upon any other person ,
whether a party to the contract or not, the Court may, if in
all the circumstances of the case it considers it just to do so,
treat for the purposes of paragraph (3) of this art icle any
benefit so conferred as a benefit obtained by the person who
has assumed the obligations as aforesaid.
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11328 . (1) Articles 1132A and 1l32B shall apply to con 
t racts to which th e Crown is a party in like manner as
to contracts between subjects.

(2) Where any contract to which the said articles
apply con tain s any provision which , upon the true const rue
tion of the contract, is intended to have effect in the event
or circumstances a rising which operate , or would but for the
said provision operate, to frustrate the contract, or is intended
to have effect whether such circumstances arise or not, the
Court sh all give effect to the said provision and shall only
give effect to the foregoing article to such extent, if any, as
appears to the Court to be consistent with the said provision .

(3) Where it appears to the Court that a part of
any con tract to which these articles apply can properly be
severed from the remainder of the contract , being a part
Wholly performed before the time of discharge, 01' so perform
ed except for the paymen t in respect of that part of the
contract of sums which are or can be ascertained un der the
contra ct, the Cou rt sh all treat that part of the cont ract as
if it were a separate cont ract and had n ot been frustrated
and shall t reat the foregoing article as on ly applicable to the
remainder of that con t rac t .

(4) Art icles 1l32A and 1132B shall not apply -

(a) to any charterpar ty, except a t ime charterparty
or a charte rparty by way of demise, or to any cont rac t
(other than a charterparty) for the car riage of goods
by sea; or

(b) to any contract of in suran ce, save as is provided
by paragraph (5) of the foregoing article; Or

(c) to any con t ract to whic h art icle 278 of the
Comm ercial Code (Which avoids contracts for the sale
of specific goods wh ich perish before the risk h as
passed to the buyer ) applies , or to any other cont ract
for the sale, or for the sale an d delivery, of specific
goods, where the contract is frustrated by reason of
the fact that the goods h ave perished.
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CHAPTER NINTH.

PROOF ,

SECTION J.

GEN ERAL PROVISIONS.

[Ch. 24 2

11:~3 . The party who claims the fulfilment of an obligation
must prove it.

On the other hand he who alleges facts in avoidance or
extinction of an obligation must prove niem : SUbject
never theless to the special rules of this Chapter.

1134. T he evidence produced m ust be the best of which
the case in it s nature is susceptible. Th is is called primary
evidence.

secondary evidence is inad missible unless it is shown that
the primary cannot be produced.

1135. Evidence is afforded by writin g, by test imony, by
presumptions. or by the confession of a party, or according to
the rules of th is Chapter and in the manner provided in the
Cod e of Civil P rocedur e.

1136. The rules of this Chapter, wh ere suc h intention may
be in ferred, apply in commercial affairs as well as others.

1137. (Su bst. 34-1956). Any questi on rela ti ng to evidence,
which is not covered by any provision of this Code or of
any other statute, must be decided by the rules of evidence
as established by the law or England.

SECTION IJ.

P ROOF BY WRITING.

§ 1. Allthen tic Writing.

1138. (Am. 23-1916) . The followin g writings executed
or attested with the requisite formalities by a public officer
h aving authority to execute or attest the same in the plaee
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where he acts, are authentic and prove their contents without
any evidence of the signature or seal upon them, or of the
official character of such officer, that is to say:

Copies purporting to be printed by the duly authorised
pi-inter, of the acts of the Imperial Parliament, of the Orders
in Council of the reigning or any former sovereign, and any
copies so printed of the ordinances of the Colony,

Letters-patent, commissions, proclamations, and other
instruments issued by the reigning or any former Sovereign
or by the Governor.

Official announcements in the London Gazette or official
Gazette of the COlony,

The records, registers, journals and public documents of
the several departments of the executive government and of
the legislative council.

The records and registers of courts of justice and of judicial
proceedings in the Colony,

All books and regist ers of a public character required by
law to be kept by official persons,

The books, registers, by-laws , records and other documents
and papers of corporations of a public character in the
Colony.

Official copies and extracts of and from the books and
writings above mentioned, certificates, and all other writings
executed or attested in the Colony , which are included within
the legal in tendment of this article although not enumerated.

A notartat act or instrument done by or executed before
a British diplomatic or consular officer exercising his func
tions in any place outside the Colony.

Official copies and extracts of and from such acts or
instruments certified to be true by the officer having the
legal custody of the original.

1139 . (Am. 34-1956). A notartal instrument other than
a wtu is authentic if signed by all the parties, though executed
before only one notary,
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If the parties or any of them be unable to sign, it is
necessary to the authent icity of th e instrument that it be
executed by one notary, in the actual presence of another
subscribing notary, or of a subscri bing witness. No notary
employed shall be rela ted to either party within the degree
of cousin-german.

The witnesses must be not less than twenty-one years of
age, of sound mind, not rela ted to either of the parties within
the degree of coustn-german, without inte rest in th e tnstru
merit, and not deemed infamous by law. Aliens may act as
such witnesses.

This article is subject to the provisions contained in the
next following art icle and to those relating to wills.

1140. Not ifica tions, protests and services may be made by
one notary, at the request of a party, and with or without
his presence or signatu re.

Such instrumen ts are authentic unt il impugned.

But nothing inserted in any such instrument as the answer
of the party upon whom it is served is proof agains t him,
unless signed by him.

1141. An authentic writing is complete pr oof between the
parties to it and their heirs and legal representa tives :

1. Of the obligation expresed in it ;

2. Of what is expressed in it by way of recital, if the
recital have a direct reference to the obliga tion or to the
SUbject of the instrument. If the recital be foreign to such
obligation and to the subject of the instrument, it can serve
only as a commencement of proof.

1142. An au then t ic writing may be impugned and set
as ide as fa lse in whole or in part, u pon an improbation in the
manner provided in the Code of Civil Procedure and in no
other man ner.
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IH3 . A counter-letter with respect to any wr-iting has
effect only between the parties to it. It is not evidence
against third persons.

11H . ,An act of recognition is not evidence of the primor
dial title, unless the substance of the title is specially set
forth in it .

Whatever the recognition contains over and above the
primordial title, or different from it, is not evidence against
it and does not qualify it,

lU5 . The ratification of an obligation which is voidable
is not evidence of the obligation unless it expresses the
substance of the obligation, the cause of its being voidable,
and the intention to waive the nuutty.

1146 , The Judge has a discretion as to the manner of proof
of laws other than those of the Imperial Parliament and of
the Colony.

§ 2. Cop ies of Authzntic Wri tings.

1147. Copies of notarial instruments, certified to be true
copies of the original, by the notary 01' other public officer,
who has the legal custody of the original, are authentic and
prove the contents of the original.

1148. An extract duly certified and delivered by a notary
or by the Registrar, from the original of an authentic instru
ment lawfully in his custody is authentic, and proves the
conten ts er the original ; provided such ext ract contains the
date, place of execution, and nature of the instrument, t he
n ames and description of the parties to it, the name of the
notary before whom it was executed, the clauses or parts of
clauses extracted at full length, and that mention be made
on the paper containing the extract of the no ting upon
the original, the fact of the extract having been made, and
the date on which it was made.
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1149. When the original of any no taria l instrument has
t een lost by unforeseen accident, a copy of an a uthen tic copy
thereof proves the con tents of the original, provided that such
copy be attested by the notary or other public officer with
whom the authentic copy has been deposited by judicial
authority for the purpose of granting copies thereof, as
provided in the Code of Civil Procedure.

1150 . Copies of notarial instruments and of extracts there
from , of all authentic documents, whether judicial or not, of
papers of record, and of all documents and inst ruments 'in
writing, even those under private signature, or executed
before witnesses, lawfully registered at full length , when such
copies bear the certificate of the Registrar, prove the con
tents of such documents, if the originals have been destroyed
by fire or other acciden t , or otherwise lost.

115 1. The copy certified as in the preceding article also
proves its con ten ts, if the original document cannot be
produced from being in the possession of an adverse party or
of a third party, without collusion on the part of the person
who relies upon it.

§ 3 . Certain Writings Executed out of the CoWny.

1152 . (Am. 23.1916) . The certificate of an y British or
foreign executive government, and the original documents
and copies of documents hereinafter enumerated, execu ted
out of the Colony, are prima facie evidence of the contents
thereof, without any proof of the seal or signature upon them,
or of the authority of the officer grant ing the same, n amely :

1. A copy of any judgment or other judicial proceeding
CJf any Court out of the Colony, under the seat of such Cour t ,
or under the signa ture of the officer having the legal custody
of the record of such judgment or other judicial proceeding ;

2. A copy cert ified by the Registrar of the Supreme
Cou rt of any will, probate, letters of administ ra tion, or like
instrument, executed outside the COlony and record ed in
his office ;
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3. A copy certified by the public officer, in whose custody
the origina l is kept of a ny instrument, executed out of the
Colony in any part of the world where by law the original
remains in the cus tody of a public officer;

4. A certifica te of marriage, baptism, birth, or burial of
a person married, baptised, born, or buried out of the Colony,
u nder the hand of the clergyman or public officer who
officiated, and extracts from a reuister of any such marnege.
baptism, birth, or burial, certified by the clergyman or public
cmcer having the legal custody of the register;

5 . Notarial copies of any power of attorney executed out
of the Colony, in the presence of one or more witnesses, and
authenticated before the mayor of the place or other public
officer of the country where it bea rs date, the original whereof
is deposited with the notary public in the Colony granting the
copy;

6. The copy taken by the Registrar of any power of
attorney executed out of the Colony in the presence of one
or more witnesses and authenticated before a mayor or any
other public officer of the coun t ry where it bears da te, such
copy betng taken in a cause wherein the original is produced
by a witness who refuses to part with it , and being certified
and deposited in the same cause ;

7. Notarial copies of any power of attorney, executed
out of the Colony, in the presence of and authenticated by
the mayor of the place or other public officer of the country
where it bears date, t he original ,whereof is deposited with
the notary in the Colony grantlng the copy.

In this article " officer" or " public officer" includes a J udge
or Registrar 01 a Court of record , a Magistrate, a notary public,
a British diplomat.ic or consula r officer, or any other officer
exercising his functions in any place outside the Colony
whose authentication the JUdge or Registrar considers suffi
cient.

Where, however, the execution of any ins trument mentioned
in this article is in a place outside the British Dominions ,
if the public officer authenticating it is n ot a British diploma-
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tic or consular officer, exercising his functions in such place.
the signature of such public officer must be authenticated,
by the official seal of the Cour t to which he is attac hec! ,
or by the official seal of the Supreme Court 01 the cou nt ry
where the inst rument was exec uted, or by the cert ificate of
a Brit ish diplomatic or consular officer.

The copies, prcbates, cern ncates. or extracts. and the
original powers of attorney menti oned in this arncre. are held
to be genuine unless impugned. and the onus or proof lies
upon the party impugning them. The manner of impugning
these documents is set forth in the Code of Civil Procedure.

1152A. (Ad. 11-1936) , For the pu rpose of this article
unless the context otherwise requtres.c-.

" Brit ish court in a foreign coun try" means any
British court having jurisdiction out of Her Majesty's
domini ons in pursuance of an Order in Council,
whether made under any Act or otherwise;

" Court of probate " means any court or authority,
by whatever name designated. having j u risdiction in
matters of probate ;

.. Her Majesty's dominions " includes any British
p rotectorate or protected state and any terri tory in
respect of whic h a mandate on behalf of the League of
Nations has been accepted by Her Ma jesty ;

.. Probate .. and " Letters of Administration " include
confinnation in Scotland , and any ins tru ment having
in any other pa rt of Her Majesty's dominio ns the same
effect which under English law or the law of the
Colony of Saint Lucia 15 given to probate and lett ers
of ad ministration respectively. and any sim ila r instru
ment having the same effect granted by a foreign court
or other competent authority in any place not within
Her Majesty's domi nions;

"Probate duty " Includes any duty payable on the
value of the estate and effects for which probate or
let ters of administration is or are granted.
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Where a Court of Probate, in any part of Her Majesty's
dominions, or a British Court in a fore ign country, has, either
before or a fte r the passing of this article, granted probate or
letters of admin istration in respect of the estate of a deceased
person, the probate or letters so granted may, on being
produced to, and a copy thereof deposited with, the Registrar
of the Supreme Court , be sealed with the seal of that Court,
r.nd on being registered in the negistry of Deeds shall there
upon be of like force and effect, and have the same operation
in the Colony as if granted by the Supreme Court.

For the p urpose of this article the duplicate of any probate,
letters of administration or othe r similar instrument, sealed
with the seal of the Court or other competent authority
gr antin g the same, or a copy thereof certified us correct by or
under the authority of t he Court or other competent authority
granting the same, shall have the same effect as the original.

In the case of prouates, letters of administration or other
simila r in st rumen ts granted by a foreign Court or othe r
competent authority in any place not within Her Majesty's
dominions. a similar procedure may be followed and with the
like effect. But in such case the due and proper auchen
tication of any such probate or other instrument must in
addition be proved by the certificate under the seal of a
British diplomatic or consular officer exercising his functions
m such place.

If any probate, let te rs or other like instrument mentioned
in this article, or any will or other instrument thereto
annexed, is not in the English or French language, a certified
transla tion thereof into the English language authenticated
by a person or authority competent under the provisions of
this article to authenticate the instrument t ranslated, or such
other translation as the 'J udge or Registrar may consider
sufficient and satisfactory, must also be prod uced and
deposited in the Supreme Court.

An inst rumen t authenticated in accordance with the
provisions of this article is admissib le as presumptive proof
of the death of the deceased , and may before sealing in th e
Colony be used for succession duty pu rposes,
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The Court shall, before sealing a probate or le tters of
administration granted by a Court of probate in any part of
Her Majesty's dominions, or by a British Court in a fore ign
country, or a probate, or letters of administration or other
similar instruments gran ted by a foreign Court or other
competent authority in any place not with in Her Majesty's
Dominions, be satisfied :

(a) that probate duty if leviable by any law for the
t ime being in force has been paid or provided for in
respect of so much, if any, of the estate as is liable
to probate duty in the Colony; and

(b) that the requiremen ts of the Succession Duty
Ordinance, in respect of any property within the
Colony passing on the death of the deceased, h ave
been compUed with.

The Court may also, if it t hinks fit , on the application of
any creditor, require, before sealing, that adequate security be
ctven for the payment of debts due fro m the estate to
creditors residing in the Colony.

11528 . (Ad. 2341916) . Want of a seal is not of itself to
invalidate any instrument mentioned in ar ticles 1152 and
1152A, if the authent icating person or authori ty certifies that
such person or authority has no seal, or if the Judge or
Registrar is satisfied as to it s authentication otherwise.

§ 4. Private Writings.

1153 . A writing which is not authentic by reason of any
defect of form, or of the incompetency of the officer, has
errect as 8. private writing, if it have been signed by all the
parties ; except in the case mentioned in article 831.

1151 . Priva te writings acknowledged by the party against
whom they are set up, or legally held to be acknowledged or
proved, have the same effect as evidence between the parties
thereto, and between their hei rs and legal representatives, as
authentic writings.
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1155 . If the party against whom a private wri ting is set
up do not formally deny his writing or signa ture in the
manner provided in the Code of Civil Procedure , it is held to
lie acknowled ged. His heirs or legal represen tatives are
only obliged to declare that they do not know his writing
or sign a ture.

1156 . In the case of formal denial by a party of his
writing or signature, or in th e case of a dec laration by his
heirs or legal representat ives that they do not know it, proof
must be made in the manner provided in the Code of Civil
Procedure.

1157 . Private writings have no da te against third persons
but from the time of their registration in the book kept for
that pu rpose by the Registra r, or from the death of one of
the subscribin g parties or wit nesses , or fro m the day that
the substanc e of the writing has been set forth in an
authentic instrument.

The date may nevertheless be proved.

1158. The rule of the last preceding ar ticle does n ot
apply to writings of a commercial nature. Such writings, in
the absence of proof to the contrary , a re presumed to have
teen made on the day of their da te.

Jl59 . Family registers an d papers are not evidence in
Iavour of him by whom they are written. They are evidence
~gatnst him :-

1. In all cases in which they formally declare a payment
received ;

2. When they purport expressly to be made to supply a
defect of title to a person in whose favo ur an obliga t ion is
decla red to exist.

1160 . Wh at is written by the creditor on the back or upon
any other part of the t itle wh ich has always remained in his
possession, though the writing be neither signed nor dated,



494 Civil Code. rCh. 242

is proof against him when i t t ends to establish the discharge
of the de btor .

In like manner what is writ ten by the cred itor on the back
or upon any other part of the duplicate of a title or of a
receipt is proof, provided suc h duplicate be in the h ands of
of the debtor.

SECTION lII.

ORAL TESTIMONY.

1161. The testimony of one witness is sufficient in all cases
in which proof by testimony is admitted.

1162 . All persons, except those of unsound m ind, are
competent witnesses. Bu t the evide nce of the following may.
in the discretion of the Court or Judge, req uire the ccrrobora
t ion either of other evidence or of attendan t circumstances:

1. Persons deficient in u nderstanding, wh ether from
immaturity of age, or ot her cause;

2. Those insensible to the re ligious obli gation of an
oath ;

3. Those declared infa mous by law;

4 . Husband and wife, for or against each other ;

5. A party to a suit when his evidence is in his own
favour ;

6. Persons in terested in a su it, or related to the parties
within the degree of coustn-german.

1163 . Proof may be by test imony:

1. Of all facts concerning commercial affairs ;

2. In a ma tter in which the principal sum of money or
value in qu estion does not exceed forty-eight dollars ;

3. In a case in which real prop er ty is held by permission
of the proprietor without lease, as provided in the Book
respecting Lease and Hir e ;



Part 3rd. ] Property (Acquisition and Exercise). 495

4. In case of deposit or bailment under pressing necessity
or deposit made by a traveller in an inn, and in other cases
of a like nature;

5. In the case of an obligat ion arising from a quasi.
contract, delict, or quasi-delict, and in all other cases in
which proof in writing cannot be procured;

6. In any case in which the proof in writing has been
lost by unforeseen accident, or is in the possession of the
adverse party or of a third person without collusion of the
claimant, and cannot be produced;

7. In any case in which th ere is a commencement of
proof in writing.

In all other matters proof must be by writir.g or by the
oath of the adverse party.

Th e whole, nevertheless, being subject to the exceptions and
Hmitations specially declared in this section , and to the
provisions contained in article 1590.

116,1 . Testimony cannot in any case, be received to
contradict or vary the terms of a valid written instrument.

1165 . (Am. 34· 1956) . Even in commercial matters, in
the absence of a writing signed by the debtor, no action or
exception can be maintained when the sum involved exceeds
forty-eigh t dollars, upon an obligation arising:-

l. From a promise or acknowledgment whereby a debt
is taken out of th e operation of the law respecting the
limitat ion of actions;

2. From a ratification made by a person of the age of
majority, of any obligation con tracted during h is minority;

3. From a representation, or assurance with the object
of obtaining credit, money or goods for another .

1166. In any action for the recovery of a sum which does
not exceed forty-eight dolla rs proof by testimony cannot be
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received if such sum forms part of a debt under a contract
which cannot be proved by testimony.

The creditor may, nevertheless, prove by testimony a
promise made by the debtor to pay such balance, when it
does not exceed seventy-two dollars.

1167. If in the same action several sums be demanded
which united form a sum exceeding for ty-eight dollars, proor
by testimony may be received if t he debts have arisen from
different causes or have been contracted at different times,
and each were originally for a sum less than for ty-eight
dollars.

SECTION IV.

PRESUMPTIONS.

1168 . A presumption is an inference drawn from a known
fact as to the existence of an unknown fac t, which inference
the law, in some cases, requires to be drawn and in others
permits to be drawn, in the discretion of the Court or Judge.
The former class are called legal presumptions.

IJ 69 . Legal presumptions obviate the necessity of further
proof; but certain of them may be contradicted by other proof.
Others cannot be contradicted .

1170 . No proof is admitted to contradict a legal pre
sumption, when, on the ground of such presumption, the
law annuls certain instruments or disallows a suit, unless
the law has reserved the r ight of giving such proof, and
saving what is provided with respect to the oaths or judicial
admissions of a party.

IJ 71. The authority of a final judgment (res Judicata)
supplies a presumption incapable of cont radiction in respect
of that which has been the object of the judgment. when the
demand is founded on the same cause, is between the same
parties acting in the same qualities, and is for the same thing
as in the action adjudged Upon.
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SECTION V

ADMISSiONS.

1172. An admission is extra-judicial or judicial. It cannot
be divided against the party making it.

1173 . An extra-judicial admission must be proved by
writing or the oath of the party against whom it is set up,
except in the cases in which according to the ru les of this
Chapter, proof by oral testimony is admissible.

1174 . A judicial admission is complete proof against the
party making it.

It cannot be revoked unless made through an error of fact .

SECTION VI,

T HE OATHS OF PARTiES.

1175. A party may be examined under oath in like manner
as a witn ess, or upon interrogatories.

1176 . The Court may of its own motion at any time
before judgment examine either party or any person as u
witness, or order the production of any document.

BOOK FOURTH.

MARRIAGE COVENANTS AND THE EFFECT OF MljRRIAGE UPON

THE PROPERTY OF SPOUSES.

CHAPTER FIRST.

GENERAL PROV151OI"S.

117' . An kinds of agreements may be lawfully made in
contracts of marriage, even those which. in any other act
inter vivos, wou ld be void ; such as the renunciation 01
successtons which have not yet devolved, the gift of ruture
property, the appointment of an heir, and other dispositions
in contemplation of death.
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II 78. All convenants con trary to public order or to good
morals , or forbidden by any law, are, however, excepted from
the above rule.

1179 . (Am. 34-1956) , Thus the spouses cannot derogate
from the rights in cid ent to the authority of the husband over
the persons of the wife and the children, or belonging to the
husband as the h ead of the conjugal association, nor from
t he rights conferred upon the spouses by t he articles of this
Code respecting Parental Authority, Minority and TutorShip.

1180 . (Am. 34-1956) . If no covenants have been made,
01' if the contrary have not been stipu lated, the spouses are
presumed to h ave intended to subjec t themselves to the
gene ral laws and custo ms of the country, and part icularly
to the legal community of proper ty.

From the moment of the celebration of marriage, these
presumed agreements become irrevocably the law between the
parties, and can no longer be revoked or a ltered :

Provided, however , that Where the maniage takes place
outside the Colony and the husband is a t the time of the
marriage domiciled in the Colony, and no covenants were
made before th e marriage, the spouses may within six months
from the da te of the hus band's first return to t he Colony
make a declarati on in notari al form to the errect that they
a re married in separation of propert y, and such declaration
shall h ave t he effect of a contract of marriage suputatme
for t he exclus ion of community and the separa ti on of property
and sha ll t ake errect as from the date of t he marriage.

1181. (Am. 34.1956) . I n the case of t he preceding
ar ticle, the communit y is es tablished and governed in
accordance with the rules of the Second Chapter.

1182 . (Am. 34.1956). Conventional community is hereby
abolished an d the spouses may no longer alter or modify
community of pro perty by their contract of marriage. Th ey
must eit her accept legal community or exclude community
of property. Any st ipula t ion s to the con tra ry are null and
void .
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1183. (Subst. 34. 1956). (1) Dower, both legal and con
ventional , is hereby abolished. All stipulations in a contract
of marriage made after the coming into operation of this
article, purporti ng to create dower, are null and void.

(2) The preceding article and this article shall not
operate to affect the rights of spouses under contracts of
marriage entered into before the coming into operation of
these articles.

1184. (Am. 34·1956) . A marr iage covenant must be
made in notarial form , and before the solemnization of
marriage, upon which it is conditional.

Provisions with respect to the registrati on of ma rriage
covenants are contained in the Eighteenth Book of this
Part.

,

1185. (Subst. 34· 1956) .
age convenants contained in

(1) After marriage,
the contract cannot

the marrt
be altered.

(2) Subject to the foregoing prohibition, husband
and wife may cont ract with each other and confe r benefits
on each other in ter vivos as if they were unmarried . But
contracts between husband and wife are null and void in
so far as they affect the property of the comm unity or alter
the marriage covenants con tained in the cont ract.

1186. Alterations in a marr iage covenant, before the
celebration of the marriage, must, on pain of nullity, be
made in notartat form, in the presence, and with the consent
of all parties to the first contract that are interested in t hem.

1187. A minor capable of contracting marriage may
valtdly make, In favour of his future spouse or children , all
such agreements or gifts as the con tract admits of, provided
he is assisted by his paren t or tutor, and by the other persons
whose consent is necessary to the validity of the marriage.
The benefits which are conferre d in such cont racts upon third
parties are subjec t to the rules which apply to minors in
general.
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CHAPTER SECOND.

COMMUNITY OF P ROP ERTY.

SECTION 1.

LEGAL COMMUNITY.

rcu, 2·12

,
1188 . (Subst. 34-1956) , With respect to marriages taking

place after the coming into operation of this article there
shal l be only one kind of community of proper ty, namely :
legal community, the rules governing which are contamed
in this Chapter.

1189. (Am. 34·1956) . Community commences fr om the
day the marriage is solemnized; the parties cannot st ipul ate
that it shall commence at any oth er period.

1190. Legal com munity is tha t which the law, in the
absence of stipulation to the cont ra ry, establishes between
spouses, by the mere fact of their marriage, in respect of
certain descriptions of property.

1191. Legal community may be established by the simple
declaration which the parties make in the contract of their
Intention that it sha ll extst. It also takes place when no
mention is made of it , when it is not expressly nor impliedly
excluded, and also when there is no marriage contract. In
all cases it is governed by the rules set fort h in the following
articles.

§ 1. The .4ssets and Liabilities Of the Commutzify.

1192 . ISubst. 31-1%6). (1) The proper ty of persons
married in community is divided into separate property and
the property of the community.

(2) Separate property comprises -

(a) the property, movable and immovable, whi ch the
spouses possess on t.he day when the marriage is
solemnized ;
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(b) the income and earnings of either spouse,
investments in the name of one spouse, and insurance
policies taken out on the life and in the name of one
spouse ;

(c) property, movable and immovable, acquired by
succession, or by donation or lega cy made to either
spouse particularly;

(d) compensation payable to either spouse for
damages resulting from delicta and quasi-delict> , and
the property purchased with all funds thus derived ;
and

(e) fruits, revenues, and interest, of whatever
nature they be, derived from separate property, the
proceeds of separate property, and property acquired
with separate funds or in exchange for separat e
property.

(3) Property which is acquired by the husband and
wife during marriage in any manner different from that
above declared is the property of the community.

ll93 . (Subst. 34-1956) . (1) Property is deemed to be t he
joint acquisition of the community unless it is admitted or
proved to have belonged to, or to have been in the legal pos
session of one of the spouses previously to the marriage, or,
if acquired after marriage, is admitted or proved to have been
acquired in one of the ways ' set out in article 1192, or to
otherwise belong to one of the spouses only.

Provided, however, that where property is acquired by one
of the spouses while they are living separate and apart from
each other by virtue of a separation deed, such property is
presumed to be the separate property of such spouse unless it
is admitted or proved to be community property.

(2) Where spouses purchase property in their joint
names such property fa lls into the community unless it is
expressly stated at the time of purchase that they are
purchasing with their separate funds.

ll9t. (Subst. 34-1956). Income and earnings are the
separate property of that spouse from whose separate property



502 Civil Code. [Cb. 242

or by whose sole labour they come. without prejudice,
nevertheless, to the liability of the spouses to contribute
towards the education and the support of the children and
the expenses of marriage.

In case of disagreement the judge determines the contribu
tion, if any, to be made by either spouse in accordance with
the duties, liabilities, means and circumstances of the
spouses.

1195. (Subst. 34-1956). 0) A deposit in a bank in the
name of one spouse is presumed to be his or her separate
property, and the bank is not concerned to ascertain whether
it is separate or community proper ty.

(2) Money payable to the wife by or through a bank
or from funds in court in her name only is presumed to be her
separate property.

1196. (Subst. 34-1956) , (1) Gifts and legacies made to
one of the spouses do not fall into the commnn ity unless there
is an express declaration to th e contrary.

(2) Gifts and legacies made to the spouses jointly, if
made by an ascendant of one of the spouses, are deemed to
be the separate property of such spouse as being acquired
under a title equivalent to succession, and do not fall into
the community unless there is an express declaration to the
contrary.

(3) Gifts and legacies made to the spouses jointly, if
made by others th an ascendants, come under the contra ry
rule, and fall in to the community, unless they have been
expressly excluded.

1197 . Immovables abandoned or ceded to one of the spouses
by the father, mother, or any other ascendant of the spouse,
either in satisfaction of debts due to the spouse by the donor,
or subject to the payment of the debts due by the donor to
strangers , do not fall in to th e community . But where, in
consequence of such gift or legacy, a payment has been made
from the community, compensation must be made.
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1198 . (Subst. 34·1956). Property acquired during marri
age with separate funds 01' in exchange for separate propert y
is separate property.

1199 , A purchase made during marriage of a portion of an
immovable, in which one of the spouses owned an undivided
share, does not constitute a joint acquest. But the commun ity
must be indemni fied for the amount withdrawn from it to
make such purchase.

Where the h usband , alone and in his own name, purchases
at private or judicial sale part or the whole of an immovable,
in which the wife owned an un divided share, she has th e
opt ion , a t the dissolution of the community, either of
abandon ing the immovable to the community, which then
becomes her debtor for her share in the p rice, or of taking
back the immovable and refunding to the commun ity the price
of the purch ase,

1200. (Am. 34-1956) . The liabilit ies of the community
consist:

1. Of the debts , whether of capital sums, arrears , or
inte rest, contracted by the husband as head of the community
or by the wife, with the consent of the husband or with judicial
authcrisatinn , on beh alf of the community ; saving compensa
ti on in cases where it is due;

2. Of the maintenance of the spouses, of the education
and suppor t of the children, and of all the other charges
resulting from the marriage.

1201 _ 120j . (Rep. 34-1956).

1208 . (Subst. 34-1956). Debts attached to a gift whicn
falls into the community are chargeable to the community.

1209-1210. (Rep . 34· 1956) .
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§ 2. The Administration of tnc Community and We
effect of tne acts of either Spouse in relation to We

Conjugal Association.

1211. (Subst. 14·1930). A husband alone administers the
property of the community.

But neither spouse can alone encumber or dispose of the
community property by gift or otherwise inter vivos without
the consent of the other un less it is goods of t ri fling value.

And no lease, conveyance, nypotnec. encumbrance, sale, gift
or instrument of disposal inter vivos, by the husband alone
or by the wife alone of any immovable property land or
building (whether deemed to be movable or immovable )
belonging to the community shall be valid unless the other
spouse consents and joins in it and signs the conveyance or
instrument.

The Judge may, however, in his discretion for good cause
authorise a spouse to lease, hypothecate, encumber or dispose
of community property in case of the absence or of the
incapacity of the other spouse or refusa l of the other spouse
to consent thereto and in exercising such authority the Judge
may make such order, if any, or give such directions, or
impose such conditions, if any, as he may consider necessary
Or just and proper in the circumstances.

Th e provisions of this article shall apply to all community
property whenever acquired and to all spouses married in
community whether before 0 1' after the coming in to force of
tms article.

1212. One spouse cannot, to t he prejudice of the other,
bequeath more than the share of such spouse in the
community.

The bequest of an objec t belonging to the community is
subject to the rules which apply to the bequest of a thing of
which the testa to r is only part owner.

If the thing have fa llen into the share of the testator and
be found in his succession the lega tee has a right to t he whole
of it.
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121 3 . (Subst. 34-1956). Pecuniary penalties for criminal
offences or misdemeanors incurred by either of the spouses
cannot be recovered out of the property of the community.

1214 . (Subst. 34-1956). Acts done by the wife. otherwise
than as the agent of her husband in his capacity of head of
the community. or when she is judicially authorised. do not
affect the property of the community beyond the amount of
the benefit it derives from them.

1215 . (Rep. 34-1956).

1216. (Subst. 34-1956). (1) The separate property of a
married woman is no lon ger subject to the right of adminis
tration of her husband which is wholly abolished.

(2) Marital consent or authorisation is no lon ger
necessary for any act or contract by a married woman
respecting her separate property.

1217 -1219 . (Rep. 34-1956).

1220 . (Subst. 34-1956). (1) Husband and wife may con
tract obligations for the individual affairs of each other, and
may bind themselves and their separate property with or for
each other, as though they were unmarried.

(2) Save as in the preceding paragraph stated, the
sepa rate property of a SpOil se shall be liable for the Obligations
contractual, delictual or otherwise of such spouse and not
for the obligations of the other spouse.

1221. (Su bst . 34-1956) . If the separate property of one
of the spouses be sold, and the price of it be paid into the
community and be not invested in replacement, or if the
community receive any other th in g which is the separate
property of one of the spouses, such spouse has a right to
compensation for the value of the thin g which has thus fallen
into the community.
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1222. If, on the contrary, monies have been withdrawn
from the com munity and have been used to improve or to
free from inc urnbrance an immovable belon ging to one of
the spouses, or have been applied to the payment of the
individual debts, or for the exclusive bene fit of such spouse.
the other spouse has a r ight to compensation, ou t of the
property of the community .

1223 . The replacem ent is perfect, as regards the husband,
when, in making a purchase he declares that the payment
for i t is with monies arising from the ali enation of an
immovable which belonged to himself alone, or for the purpose
of replacing such immovable .

1224 . The decla ration of t he h usband, that the purchase
is made with monies a rising from an immovable sold by his
wife and for the purpose of replacing it , is not sufficient, if
such replacement have n ot been formally accepted by the
wife, either by the deed of purchase itself, or by some other
SUbsequent act made before the dissolution of the community.

1225. The compensation for the price of an immovable
belon ging to the h usband can be claimed only out of the
mass of the community; that for the price of an immovable
belonging to the wife, may be claimed out of the private
proper tyot the husband , if the property of the community
prove insufficient.

In all cases, such compensation consists in the price brought
by the sale and no t in the real or con vent ion al value of the
im movable sold.

1226 . If the spouses have jointly benefited their common
child, without menti oni ng the proportion in which they each
in tended to cont ribute, they are deemed to have intended to
cont ri bu te equally, whether such benefit has been furnished
or promised out of the effects of the commun ity, or out of
the priva te property of one of the spouses ; in the latter case,
such spouse has a r ight to be indemnified out of the property
of the other, for one-half of what has been so furnished ,
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regard being had to the value which the objec t given h ad at
the t ime of the gift.

122; . (Subst. 34.1956) . It is a questi on of fact dependent
upon the circumstances of each case whether a benefit
conferred by the husband alone upon a common child is
chargea ble to the commun ity or affects the separate property
of the husband .

~ 3. The Dissolu t ion of the Community.

1228. The community is dissolved : 1. By dissolution of
the marriage ; 2. By separation from bed an d board;
3. By separation of property; 4. By the absen ce of one of
the spouses, in the cases find within the rest rictions set forth
in articles 75 and 76.

1229 . Separation of proper ty can only be obtained
judicially, and when th e interests of the wife are impe rtled
Cl' the disordered state of the husband's affairs gives reason
to fear that his property will not be suffi cient to sat isfy what
the wife has a right to receive from it.

All Voluntary separa tions are null.

1230 . Separa tion of proper ty, al though judicially ordered,
has no effect, so lon g as it has not been carried in to execu tion,
eit her by the actual payment, establish ed by an authen tic
act, of what the wife h as a r ight to rece ive, or at least by
proceedings instituted for the purpose of obtaining such
payment.

1231 . Every judgment ordering separation of property
must be in scribed , without delay, by the Registrar upon a
list kept for that purpose and posted in his office ; and suc h
inscription and the date thereof must be mentioned at the
end of such judgment, in the register in which it is recorded.

The separation affects third part ies, from the day on ly when
these formalities have been complied with .
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1231A. (Ad. 34-1956) . The wife who sues for separa t ion
may accept or renounce the community, according to
circumstances, and if the husband fails to make an inventory,
she may, upon being authorised, have one made. if she has
not renounced.

12318 . (Ad . 34-1956) . The wife's renunciation of the
community must be registered by depositing it in the registry
of the Supreme Court at the time when the action Is brought.

1231C . (Ad. 34-1956) . If t he amount at which t he r ights
er the wife have been determined is not voluntarily paid.
execution may be enforced as in ordinary cases.

Nevertheless, the husband may compel the wife to receive
immovables in paymen t , at a valuation by exper ts, provided
such immovables are available and do not prejudice her
interest.

1232 . The judgment which declares the separation of
property has effect as though delivered on the day of t he
institution of the action.

1233. The separation can be demanded only by the wife
herself ; her creditors cannot demand it, even with her consent.

Nevertheless, in the case of insolvency of the husband, t hey
may exercise the rights of their debtor, to the extent of the
amounts due to them.

1234 . The creditors of the husband may intervene in a suit
for sepa rat ion of property , or may take proceedings to set
aside a separation that has been decreed or even executed
in fraud of their rights.

1235 . The wife who has obtained a separation of propert y
must contribute in proportion to her means and to those of
her husband, to the expenses of the household as well as to
t hose of t he education of their common ch ildren, She m ust
bear t hese expenses alone if nothing remain to the husband.
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1236 . (Subst. 34-1956) . The wife separated either from
bed and board or as to property only, regains full civil capacity
to act and contract as though she were married in separation
of property.

1237 . (Rep. 34-1956).

1238 . [Subst . 34-1956). Community dissolved by separa
tion fr om bed and board, or by separation of proper ty only,
cannot be re-established . The parties rem ain separate as to
property, even if they reunite .

1239 . (Rep. 34-1956).

12-1 0 . The dissolution of the community effected by
separation , either from bed and board or as to property only,
does not give rise to the rights of surv ivorship of the wife,
unless the contrary has been expressly suputeted in the
contract of marriage.

12-11 - 1255. (Rep. 34-1956) .

§ 4. The Accept ance and t he Renunciation ot the
Community.

1256 . Aft er the dissolution of th e community, the wife or
he r heirs or legal representatives, have a right either to accept
or renounce it . Any agreement to the con t rary is void.

1257 . (Am. 34-1956) . A wife of full age cannot renounce
the community if she have intermeddled with its property,
except in the way of mere administration or by acts of a
conservatory nature ; unless there be fraud on the part of the
heirs of the husband.

1258 . (Subst. 34-1956). If t he wife be under age, she
cannot renounce or accept the community without the
authorisation of the j udge. When made with this authorisa
tion , the acceptance is irrevocable, and has the same effect
as if the wife had been of age .
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1259. (Am. 34·1956). The wife surviving her h usband
must, within three months from his death, cause a faithful
and correct inventory of all the property of the community
to be made in the presence of the heirs of the husband , or
after having duly summoned them.

1260. The wife may however ren ounce the community,
without making an inventory, in the followin g cases; when
the dissolution takes place during the lifeti me of the husband;
when the heirs of the latter are in possession of all the
property; when an inventory has been made at their instance;
when a general seizure and sale of the property of the
community have been recently made, or when it has been
established by a judicial return that none existed.

1261 . Besides the three months allowed the wife to make
the inventory, she has, in order to deliberate u pon her
acceptance or repudiation, a delay of forty days, which
commence to run from the expiration of the three months,
or from the closing of the inventory, if it h ave been completed
within the three months.

1262. Within these delays of th ree months en d forty days,
the wife must make her renunciation, by means of an act in
notarial form, or of a judicial declarat ion, which the Court
orders to be recorded.

1263 . The wife who is sued as being in community, may
nevertheless, according to circumstances, obtain from the
Court an extension of the time allowed for inventory and
deliberation and by the foregoin g articles.

1264 . The wife who has neither made an Inven tory nor
renounced within the period above prescribed, is n ot therefore
precluded from so doing; she is allowed to do so, so long as
she has not dealt with the property of the community other
than as excepted in article 1259. But she can be sued as being
in community so long as she has not renounced, and she Is
liable for the costs of the action up to the time of renunc iation.
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1265 . The widow who has abstracted or concealed any of
the effects of the commu nity is declared to be in community,
notwithstandin g her renuncia tion . The same rule applies to
her heirs.

1266 . If the widow die before the expiration of the three
months, without havin g made or completed the inventory,
her h eirs are allowed for its completion a further per iod of
three mon ths from her death, and, af ter the closing of the
inventory , a per iod of for ty days for deliberation.

1267 . If the widow die after completing the inventory, h er
h eirs h ave, in order to deliberate, a fresh delay of forty days
from her death .

Th ey may, moreover, in all cases renounce the community,
according to the form s established with regard to the wife,
and articles 1263 and 1264 are applicabl e to t hem.

1268 . The creditors of the wife may impugn the renun
ciation which she or her hei rs may h ave made in fraud of
their claims, and may accept the comm unity in their own
right.

In such case the renun ciat ion is annulled only in favour
of the creditors and to the extent of the amount of their
claims . It is not ann ulled in favour of the wife or of h er heirs
who have renounced .

1269. The widow, whe th er she accepts 01" renounces, h as
a right , durin g the periods which are allowed her for making
the inventory and for deliberation , to sustain herself and her
comesucs upon the provisions then exist ing, and in default
of these by means of loans obtained on account of the
community, SUbject to the condition of making a moderate
use thereof.

Sh e owes no rent for h er occupation during these periods
of the house in which she remains after the death of her
husband, whether such house belongs to the community or
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to the heirs of the husband, or is held under lease; in the last
case the rent is at the cost of the communi ty.

127 0. When the communi ty is dissolved by the previous
death of the wife. h er heirs may renounce it within the periods
all owed and according to the forms prescribed with regard to
ttie surviving wife, but they are not obliged to make- an
inventory.

§ 5. The Partition of t he Community.

1271. After the acceptance of the community by the wife
or her heirs, the assets are divided and the lia bilities borne
in the manner hereinafter determined .

I . T he Parti t ion of t he Assets.

1272. The spouses or their heirs return into the communi ty
all that they owe it by way of compen sa ti on. according to the
rules above prescribed in the second paragraph of this section.

1273 . The spouses or their heirs return likewise the sums
drawn or the value of the property taken from the community
by the spouses respectively, either to endow the child of
anoth er marriage or their common child.

12j-l . Out of the proper ty of the communi ty is pretaken
on behalf of the wife or her heirs :

(1) Her sepa ra te property, if it exist in kind , or if it
do not so exist , the property which has been acquired to
rep lace it.

(2) The price of her immovables that have been
alienated during the community and not replaced.

(3) The mdemnmes due to he r from the communi ty.

The husband or his heirs pretakes in the same manner ; bu t
the pretakings on the part er the wife h ave precedence.
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1275. Pretakings arc effecte d in respect of such property
as n o longer exists in kind ; first upon the ready money, next
upon other mova ble property, and finally upon the Immovables
of the community, the choice as regards the latter being left
to the wife or her heirs.

1276. The h usband pretak es on ly from the proper ty of the
community.

The wife and her h eir s, in case th e community proves
insufficient , may h ave recourse to the private property of the
h usband.

1277 . The compensation due by the community to the
spouses. an d by them to the community, bears interest from
the day of the dissolut ion .

1278 . After the pretaklngs h ave been effected and the debts
have been paid out of the community, the remainder is
divided equally between the spouses or their representat ives.

1279 . If the heirs of the wife be divided, so that some have
accepted and othe r have renounced the community, those who
h ave accepted ca nnot take out of the property falling to the
wife's sh ar e any more than they wou ld have received if all
had accepted.

The residue remains with the h usband, who is liable toward
the heirs who have renounced for such rights as the wife
might have exercised in case of ren unciation , but only to the
extent of the hereditary share of each heir who has thus
renounced .

1280 . The parti tion of the community, in all that regards
it s forms, the licitation of immovabl es whe n there is occas ion
for it , the effects of the par tition, the warranty which results
from it , an d the paymen t of differe nces, is subjec t to all the
rules est ablishe d for the par ti tion among co-heirs in the Book
respecting s ucccssions.
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1281 . The spouse who has abstracted or concealed effects
belonging to the community, forfeits h is or her share of such
effec ts.

1282. After the partition has been effected, if one of the
spouses be the personal creditor of the other , as when the
price of a property of the former has been applied to the
payment of a person al debt of the other , or from any other
cause, the credito r has recourse against the share of the
community allotted to the debtor, or against th e personal
property of the debtor. The person al claims which the
spouses may have to enforce against each other , bear interest
according to the ordinary rules.

1283. Gift s made by one spouse to the other are not taken
out of the comm unit y, but only from the sh are therein, or
from the private property of the donor.

1284. The mourning of the wife is ch argeable to the heirs
of her deceased husband, even when she renounces the
community.

The cost of such mourning mu st preserve a due proportion
to the for tune of the h usband.

11 . The L iabiW ies oj the Com m uni t y and the Contribution
to the Debts.

1285. The debts of the community are ch argeable on e-half
to each of the spou ses.

The expenses of seals, inven tories , sales of movable
property, liquida tion, licita tion and partition, are included in
such debts.

1286. The wife, even though she accepts the community,
is not liable for its debts, either toward her husband or toward
creditors, beyond the amount of the benefit she derives from
it ; provided she has made a correct and faithful inventory
and h as rendered an account both of what is contained in
the in ventory and of what has fa llen to her in the partition.



Part Srd. ] Proper ty ( Acquisition and Exercise). 515

1287 . The husband is liable toward the creditors for the
whole of the debts of the community whic h were contracted
by himself; but has recourse against his wife or her heirs
If they accept, for the half of such debts, or for such amount
being less than half as is equivalent to the benefit which
she or they have derived from the community.

1288. (Rep. 34-1956) .

1289 . The wife may be sued for the whole of the debts for
wh ich the community has become liable through her; but
h as recourse against th e husband or h is heirs for half of
such debts, if she accept, and for the whole If she renounce.

1290 . The wife who, during the community, bin ds herself
for or together with her husband, even jointly and severally ,
is hel d to h ave done so only in respect of the community.
i f she accept she is personally liable for her h alf only of the
debt thus con tracted, and she is not at all liable if she renounce.

1291. The wife who has paid more than her half of a debt
of the community, cannot get back what she has overpaid.
unless the receipt erroneously expresses that what she paid
was for he r half.

But she has recourse against her husband.

1292 . The spouse who, by reason of the enforcing of an
hypothec upon the immovable which has fa llen to his share,
is sued for the whole of a debt of the community, has hi"
legal recourse for one-half of such deb t against the other
spo use.

1293. Notwi thstanding the forego ing prOVISIons, either 01
the co-parttttoners may, by the deed of partition, be charged
with more or less than half of the debts and even with the
whole.

129-1 .
husband

All that has been provided above in respect of the
or of the wife applies to the h eirs of either, and
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such h eirs have the same rights and liabilit ies as the spouse
whom they represent.

§ 6. Ren unciat ion of the Community and its Effects.

1295. The wife who renounces cannot claim any share in
the property of the communi ty.

1296. She may, however , retain her wedding presents and
the wearing apparel and linen in use for her own person.

1297. (Am. 34.1956). The wife who renounces has a right
to take back :

1. The price of her immovables which have been
alienated, and the replacement of which has not been made
and accepted as mentioned above in ar ticle 1224 .

2. The indemnifies which may be due to her from th"
community.

1298. The wife who renounces is fr eed from all contrtbu
lion to the debts of the commu nity, both as regards her
husba nd and as regards creditors, even those towards whom
sh e bound he rself jointly and severally with her husband.

She remains liabl e for debts which have become a ch arge
upon the community through her, but has in such case her
recourse against her husband.

1299. She may exercise all the rights hereinabove
enumerated, as well against the property of the community
as against the private property of her husband.

Her heirs may do the same, except as regards the pretaking
of wedding presents, linen an d wearing apparel, and as regards
lodging and mainte nance du ring the periods allowed for the
inventory an d for deUberation.
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1300. When the spouses stipulate that there shall be no
community, or th at they shall be separate as to property the
effects of such stipulations are as follows; -

(1) SUbject to the provisions er article 1303 (which
rela te to actions in respect of delicts and quasi-delicts
between h usband and wife) the wife-

(a ) is capable of acquiring, holding an d disposing
of, any property; and

(b) is capable of rendering herself, and being
rendered, liable in respect of any delic t, quasi-delict,
con t ract , debt, or ebligation ; and

(c) is capable of suing and being sued, either in
respect of a delict or quasi-delict or in contract or
otherwise;

(d) is su bject to the law relating to bankruptcy and
to the enforcement of judgments and orders, in all
respects as if she were unmarried.

(2) The spouses are, for all purposes of acquisition
of any interest in property, to be treated as two persons:
Provided that nothing in this paragraph prevents a h usband
an d wife from acquiring, holding, and disposing of, any
property jointly or with right of survtvorsntp between them,
or from rendering themselves, er being rendered jointly liable
in respect of any delict or quasi-delic t, contract, debt or
obligation, and of su ing or being sued either in respect
of a delict or quasi-delict or any contract or otherwise, in like
manner as if they were not married.

1301. All property which-

(a) immedia te ly before the commencement of this,
ar ticle was h eld by a woman married in separation of
property as her separate proper ty ; or
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(b ) belongs at the time of her marriage to a woman
married erter the commencement of this article who by
her contract of marriage excludes communit y or
property or decla res that she is to be married in
separation of property ; or

Cc) after the commencemen t of this article is
acquired by or devolves upon a married woman who by
her con t ract of marriag e has excluded community or
declared tha t she is to be married in separa tion of
property, shall belong to her in all respects as if she
were an unmarried woman and may be disposed of
accordingl y.

SECTION III.

SUPPLEMENTAL PROVISIONS AS TO MARRIED P ERSONS AND

THEIR PROPERTY.

(Subst. 34-1956).

1302 . The husband of a married woman shall not, by
reason only of his being her husband, be liable-

(a) in respect of an y delict or quasi-delict commit ted
by her whether before or after the marriage or in
respec t of any con tract entered into, or debt or
obligation incu rred , by her before the marriage: or

(b) to be sued, or made a party to any legal
proceeding brought, in respect of any such delict,
quasi-delict , cont ract, debt , or obligation :

Provided , however, that th is article shall not exempt the
husband of a married woma n from liabili ty in respect of any
cont ract en tered in to, or debt or obligation (not being a debt
or obliga tion arising out of the commission of a delict or quasi.
delict) incurred by her after the marriage in respect of which
he would have been liable as head of the community or
otherwise if this ar ticle h ad not been passed .

1303. Every ma rried woman, whether marr-ied before or
after the coming into operation of this article shall have in
her own name against all per sons whcmsoever, including her
husband, the same civil remedies, for the protection and
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security of her ow-n property as if she were an unmarried
woman, but, except as aforesaid, no husband or wife shall be
entitled to sue the other in respect of a delict or quasi-delict.

130-1 . (1) A married woman is able to acquire as well from
her husband, as from any other person. and hold , any Interes t
in property movable 01' immovable either solely or jointly
with any other person (whether or not including her husband)
as a trustee or personal representative, in like manner as if
she were an unmarried woman ; and no interest in such
property shall vest or be deemed to have vested in the husband
by reason only of the acquisition by his wife.

(2) A married woman is able, without her husband,
to dispose of, or to join in disposing of, any interest in real or
personal property held by her solely or jointly with any other
person (Whether or not including her husband) as trustee or
personal representative, in like manner as if she were an
unmarried woman.

( 3) This article does not prejudicially affect any
beneficial interest of the husband of any such woman.

1305 . A married woman, her husband, or any interested
person may petition the Judge for the determination. of a nt'
question affecting the rights, interests, obligations or liabilities
of such married woman and the JUdge may make such order,
if any, or give such directions, if any, as he may consider
just and proper in the circumstances.

1306 . Whenever a husband or wife is legally incapable
through minority or otherwise, he or she must be represented
or authorised in the manner required by the law for the time
bein g in force relating to minority or to such other incapacity
as the case may be.

1307. Save as otherwise herein expressly provided, the
provisions of this Book shall apply as the case may be to a
married woman whether married befo re or after the fi rst day
er J an uary One thousand n ine hundred and thirty-one.

1308 - 1381 (Rep. 34-1956).
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BOOK FIFTH.

SALE.

CHAPTER FIRST.

GENERAL PROVISIONS.

1382 . Sale is a contract by which one party transfers
property to the other, for a price in money which that other
undertakes to pay, either expressly or by implication.

It is effected by the consent alone of the parties, although
the thing sold be not then delivered; subject nevertheless as
regards third parties to the provisions contained in articles
957 and 959, and to the special rules concerning transfer of
registered vessels.

1383. The contract of sale is subject to the general rules
rela ting to contracts and to the effects and extinction of
obligations declared in the Book respecting Obligations, except
;0 cases coming under special provisions of this Code.

1381. When things movable are sold by weight, number or
measure, the sate is not perfect until they have been weighed,
counted or measured; but the buyer may demand the delivery
of them or damages according to circumstances.

1385. The sale of a thing upon t r ia l is presumed to be
made under a suspenstve condition, when the intention of
the parties to the contrary is not apparent.

1386. A simple promise of sale is not equivalent to a sale,
but the creditor may demand that the debtor shall complete
the sale according to the terms of the promise, and, in default
of his so doing, that the judgment shall be equivalent to such
complete sale and have all its legal effects; or he may recover
damages according to the rules contained in the Book
respecting Obligations.
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1387 . If a promise of sale be accompanied by th e giving
of earnest, each of the contracting parties may recede from
it; he who has given the earnest , by forfeiting it , and h e
who received it, by returnin g double the amount.

1388 . A promise of sale with delivery and actual possession
is equivalent to sale.

1389. The expense of the ti tl e deed and other accessories
to a sale is borne by the buyer, unless it is otherwise
stipula ted.

1390. The articles of this Book, in so fa r as they affec t
the rights of third persons are subject to the special
modifica ti ons and res t ric tions cont ained in the Book respecting
Registra tion 0/ Real Rights.

1391 . Persons selling intoxica ting liquors to be drunk on
the spot, have no action for the recovery of the pr ice.

1391A . (Ad. 34-1956) . (1) The provisions of this Book ,
in so far as they relate to the sale of goods , are to be read
and construed subject to the provisions of the c ommercfat
Code ; and where there is any conflict between the provisions
or this Book and those of the Commercial Code the provisions
of the Commercial Code shall prevail.

(2 ) In this article the term "goods" means and
includes all corporeal movables except money.

CHAPTER SECOND.

THE CAP ACIT Y TO BUY OR SELL.

1392 . The capacity to buy or sell is governed by the
general rules , relating to the capacity to contract, contained
in Chapter First, of the Book respectin g Obligat ions.

1393 . (Rep. 34-1956) .



522 Civil Code.

139-1 . The following persons cannot either in their own
n ame or through third part ies. except at judicia l sales,
become buyers of property ent rusted to them in their respecuve
capacities :-

Tutors, curatcrs, a gents for sale, wh ether public officers
or private persons, executors, administrators, trustees or
iiduciary in stitu tes.

The incapacity established in this a rticle cannot be set up
by the buyer ; bu t only by the owner and oth ers having an
interest in the thin g sold.

1395 . Judges, advocates, a t to rneys, clerks , sheriffs, and
ot her offi cers connected with cou rt s of justice , ca nnot, either
in their own name or through third parties , buy litigious
r ights which fall under the jurisdic tion of th e Court in which
they exercise their func tions.

CHAPTER THIRD

T HINGS WHICH MAY BE SOLD.

1396. Everyt hin g may be sold which is not excluded from
being an object of commerce by its nature or destination or
by special provision of law.

139. . The sale of a thing which does not belong to the
seller is null, subject to t he exceptions declared in the three
n ext following a rticles. The buyer may recover damages from
t he se ller, if he were ignoran t that the thing sold did not
belong to the se ller.

1398 . The sa le is valid if it be a com mercia l matter , or
if the seller afterwards become owner of the thi ng.

1399 . If a thin g lost or stolen be bought in good faith
in a fa ir or market, 01' at a public sale, or from a trader
dealing in similar a r ticles, the owner cannot recla im it,
without reimbursing to the purchaser the price he has paid .
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HOO. If the thing lost or stolen be sold under the
authority of law, it cannot be reclaimed.

CHAPTER FOURTH

THE OBLIGATIONS OF THE SELLER.

SECTION I.

GENERAL PROVISIONS.

HOI .

l.
sold.

The principal obligations of the seller are:

The delivery, and, 2. The warranty of the

SECTION 11.

DELIVERY.

thin g'

1402 . Delivery is the transfer of a thing sold into the
power and possession of the buyer.

1403 . The obligation of the seller to deliver is satisfied
when he puts the buyer in actual possession, or consents to
such possession being taken by h im, all hindrances being
removed.

1404 . The delivery of incorporeal things is made by the
delivery of the titles or by the use which the buyer makes
of such things with the consent of the seller.

1405 . The expenses of delivery are at the charge of the
seller, and those of removing at that of the buyer , unless it
is otherwise stipulated .

1406 . The seller is not obliged to deliver the thing if the
buyer do not pay the price, un less a term has been granted
for payment.

1407 .
when a

Neither is the seller obliged to deliver the thing,
delay for payment has been granted, if the buyer
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since the sale h ave become insolvent, so that the seller is in
imminent danger of losing t he price, un less the buyer gives
securi ty to the satisfaction of the seller, for payment a t the
expiration of the delay.

1408 . The thing m us t be delivered in the s tate in wrucn
it was at the ti me of sale, subject to the rules relati ng to
deter ioration contained in the Book respecting Obligat ions.

From the time of sale a ll t he profit s of the thing belong
to the bu yer .

1409 . The obligation to de liver the thing comprises its
accessories and aU things in existence which are n ecessary for
its perpetual use.

1410 . The seller is obliged to deliver the full quantity
sold as it is specified in the contract, SUbject to modifications
h ereinafter specified,

1411. If an immovable be sold with a statement, in
whatever terms expressed, of its superfici al contents, either
at a certain rate by measurement, or a t a single price for
the whole, the seller is obliged to deliver the whole quantity
specified in the contract; if such delivery be not possible, the
buy er may obtain a diminuti on of the price according to the
value of the quantity not delivered.

If t he superficial contents exceed the quantity specified, the
buyer must pay for such excess of quantity , or h e may at his
option give it back to the seller.

1412. In either of the cases stated in the last preceding
article, if the deficiency or excess of quantity be so great,
in comparison with the qu antity specified, that it may be
presu med the bu yer would not have bou ght if h e had known
it, he may abandon the sa le and recover from the seller the
price, if paid, and the expenses of th e con t ract , without
prejudice in any case to h is claim for damages.
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l U 3 . The rules con tained tn the last two preceding articles
do not apply, when it clearly appears from the description of
the immovable and the terms of the con tract that the sale is
of a certain determinate thing, withou t regard to its quantity
by measurement, whether such quantity is men tioned or not .

1414. The action for supplement of price on the part of
the seller, or for diminution of price, or for annulling the
cont ract, on the part of the buyer, is subject to the gene ral
rules of prescription .

IU5 . If two imm ovable properties be sold by th e same
contract, at a sin gle ortce for the whole, with a declaration
of the contents of each, and in one the quantity be less than
sta ted and in the other greater , the deficiency of the one Is
compensated by the excess of the other so far as it goes. and
the action of the buyer or seller is modified accord ingly.

S ECI10 N Ill.

WAR RANTY.

GENE RAL P ROVIS IONS .

1416. Th e warranty by the seller in favour of the buyer
Is either legal or conventional. It Is Intended to provide
against the laten t det ects of the thing sold, and against
eviction of the purchaser from the whol e or any part of It .

1417 . Legal warranty is implied by law in the con t ract
of sale ' without stipulation. Nevertheless the parties may.
by special agreement, add to the obligations of legal warranty,
or diminish or exclude them.

§ 1. Warrant y against Eviction.

IU8 . The seller is obliged by law to warrant the buyer
against eviction from the whole or any part of the thing sold ,
by reason of the act of the former , or of any righ t existing
at the time of the sale, and against Incumbrances not declared
and not apparent at the time of the sale.
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B19 . Although it. be stipula ted that the seller gives no
warranty, this exemption does not cover his personal acts .
Any agreement to the con trary is null.

1-1 20. In like manner , when there is a sttputancn exctud
ing warranty, the seller in case of eviction is obliged to re tu rn
the price of the thing sold. unless the bu yer knew at the lime
of the sale the danger of eviction or h ad bough t a t his own
risk.

1-121. Whether the warra nty be legal or conventional, the
buyer, in case of eviction, has a right to claim from the seller :

1. Restitution of the price;

2 . Restitution of the fru its in case he is obliged to pay
them to the party who evicts him ;

3. The exp enses incurred, as well in hi s action of
warranty against the seller as in the original action;

4 . Damages, interest and all expenses of the cont ract;

SUbject nevertheless to the provision con ta ined in the
article next Iollowing.

lt22 . If in the case of warranty the causes of eviction were
known to the buyer at the time of the sale, and there be no
spec ial agreemen t , the buyer has a right to recover only the
price of the thing sold.

lt23 . The seller is obliged to make restitution of the whole
price of the thing sold, although , at the time of eviction , It
be found to be diminished In value, or deteriorated, either
by the neglect of the buyer, or by a for tuitous event ; unless
the buyer has de rived a profit from the deterioration caused
by him, in which case the seller may deduct from the price
a sum equal to such profit.

1424 . If the thing sold be found, at the time of eviction,
to have increased in value, either by or without the act of
the buyer, the seller is obliged to pay him such increased
value over and above the price at which the sale was made.



Part 31'11. ] Property (Acquisition and Exercise), 527

1425. The seller is obliged to indemnify the buyer, or to
cause him to be indemnified, for all repairs and useful
expenditure made by him upon the property sold, according
to their value.

1426 . If the seller have sold the property of another, in
bad faith, he is obliged to reimburse the buyer for all
expenditures laid out by him upon it.

H 2; . If the buyer suffer eviction from a part only of the
thing, or of two or more things sold as a whole, which part
is nevertheless of such importance in relation to the whole
that he would not have bought without it, he may repudiate
the purch ase.

1428. If in the case of eviction from a part of the thing
or things sold as a whole, the purchase be not repudiated,
the buyer has a right to claim from the seller the value of
such part, to be estimated proportionaUy upon the whole price,
and also damages to be estimated according to the increased
value of the thing at the time of eviction.

1429. If the property mid be charged with a servitude not
apparent and not declared, of such importance that it may
be presumed the buyer would not have bought if he had been
informed of it, he may vacate the sale or claim indemnity
at his option, and in either case may bring his action so soon
as he is informed of the existence of the servitude.

1430. Warranty against eviction ceases in case the buyer
fails to make the seller a party to the action in warranty within
the delay prescribed in this Code of Civil Procedure, if the
seller prove that previous to the expiration of such delay there
existed sufficient ground of defence to the action of eviction.

1431 . The buyer may enforce the obligation of warranty
when, without the intervention of a judgment, he abandons
t he thing sold or admits the incumbrance upon it, if he prove
that such abandonment or admission is made by reason of a
r ight which existed at the t ime of sale.
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§ 2. lVarTant y against L ate nt Defects.

1432 . The seller is bound to warrant the buyer agains t
such latent defects in the thing sold, and its accessories,
as render i t unfit for the use for which it was intended, or
so diminish its useful ness that the buye r would n ot n ave
bought i t , or would not have given so large a price, if he had
known them.

1433. The seller is not liable in res pect of defects which
are apparent and with which the buyer might have mad e
himself acqu ain ted.

1434 . The seller is responsible for latent defects even when
they were not known to him unless otherwise stipulated.

1435 . Wh en several principal t hings are sold together as
a whole, so that the buyer would not have bought one of them
without the other, th e latent defect in one entitles him to
repudia te the purchase of the whole.

1436. The buyer h as the option of return ing the thing
and recovering the price, or of keeping the thing and
recovering a part of the price according to an estimation of
its val ue.

1437 . If the seller knew the defect . he is obliged not only
to restore the pr ice of it, but to pay all damages suffered
by the bu yer.

He is obliged in lik e manner in en cases in which he is
legall y presumed to know th e defects .

1438. If the seller did not know the defects, or is not
legallv presumed to h ave known th em, he is obliged to restore
the price and to reimburse to the buyer the expenses caused
by the sale.

1439 . If the thing perish by reason of any latent defect
which it had at the ti me of the sale, the loss falls upon the
seller, who is oblige d to restore the pr ice of it to the buyer,
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and otherwise to indemn ify him , as prov ided in the two last
preceding articles,

If it perish by the fault of th e buyer or by a fortuitous
even t , the value of the th ing in the condition in which it was,
ut the ti me of the loss , must be deducted from his claim
against the seller.

1440. The redhibitory action , resulting fro m the obligation
of warranty ag ainst latent defects, must be brought with
reason able diligence, according to the n atu re of the defect
and the usage of the Colony.

1441. In judicial sales there is no warranty against latent
defects.

CHAPTER FIFTH.

THE OBLIGATIONS OF T HE BUYER.

1442 . The prin cipal obligation of the buyer is to pay the
price of the thing sold .

1443 . If the t ime and place of payment be not fixed by
ag reemen t, the buyer must pay at the time and place ot
del ivery.

1444. The buyer is obliged to pay interest on the price in
the cases following :

1. In case of a special agreement, from the time fixed
by such agreement;

2. In case the thing sold be of a n ature to produce fruits
or oth er revenues, from the time of taki ng possession . But
if a term be granted for the payment of the price, the interest
is due only from the expi ration of such term;

3 In case the thing be n ot of a nature to produce fruits
or revenues, from th e time when the buyer is required to pay
the price.
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1445. If t he buyer be disturbed in h is possession or have
just cause to fear that he will be disturbed by any action,
hypothecary or in reve ndication , he may delay t he payment
of the price until the seller causes such disturbance to cease
01' gives security, unless there is a stipulation to the contrary.

1446. The seller of an immovable can not demand the
avoidan ce of the sale by reaso n of the failure of the buyer
to pa y the price, unless there is a special st ipula tion to that,
crrect.

14·lj . The stipulation and ri ght of avoiding the sale of an
immovable, by reason of non-payment of the price, arc subject
to the rules rela ting to the right of redemption contained in
articles 1457, 1458, 1461 , 1462.

The right can in no case be exercised after the expiration
er ten years from the time of sale.

1448 . The judgment for avoidance by reason of non
paymen t of the price, canno t gran t a delay for a lon ger period
than eight days.

1449 . The seller cannot h ave possession of the thing sold,
upon the avoidance of the sale by reason of non-payment of
the price, until h e h as repaid to the buyer such part of the
price as he has received, with the cost s of all n ecessary
repairs, and of such im provements as have increased the value
of the purchase, to the amount of such increased value. If
these improvements be of a nature to be removed, he h as the
option of permitting the buyer to remove them.

1150. The buyer is obliged to restore the thing and also
either the fruits and profits received by him , or such portion
thereof as corresponds with the part of th e price that he has
failed to pay.

He is also answerable to the selle r for th e deterioration of
the property which has been caused by his fault.
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1451. The seller is held to have abandoned his righ t to
recover the price when . in consequence of its non-payment, he
h as brought an action for the avoidance of the sale.

1452 . A demand of the price by action or other legal
proceeding does n ot deprive the seller of his r ight to obtain
the avoidance of the sale for non-payment.

1453 . In the sale of movabl es the right of avoidance for
n on-payment of the price can only be exercised while th e thing
sold remains in the possession of e•.e buyer; but this rule is
without prejudice to the seller's r ight of revendication as
provided In the Book respecting Privileges and Hypothecs.

145.1 . In th e sale of movables the buyer is boun d t o take
them away at t he time and place at which they are deliverable.
If the price h ave not been paid, the sale may be avoided by
the seller without the intervention of a suit, after the
expiration of the delay agreed upon for taking them away ,
or if there be no such agreemen t, after the buyer has been
placed in default in the manner provided in the Book respectin g
Obligations; without prejudice to the seller's claim for
da mages.

CHAPTER SIXTH.

THE AVOIDANCE OF THE CONTRACT OF S ALE.

1455. Besides the causes of repudiation and avoidance
already declared in th is Book, and those which are common
to con tracts, the contract of sale may be avoided by the
exercise of the right of redemption.

SECTION I.

THE RIG HT OF REDEMPTION .

1456 . (Am. 34-1956) . The right of redemption stipulated
by the seller entitles him to take back the thing sold upon
restoring the price of it, and reimbursing to the buyer the
expenses of the sale and the costs of all necessary repairs,
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and also the cost s of suc h improvements as h ave increased
the value of the thing, to the amount of such increased value .

The se ller cannot have possession of the thing until he
has fulfilled all these obligations or the part of such
obliga t ion s as fixed by article 1460B.

1457 . Wh en the seller takes back the property under his
r ight of redemption, he receives i t free from all tncumbrances
with which the buyer may have charged it.

1458. The r igh t of redemption cannot be st ipulated for a
term exceeding ten yea rs.

If i t be stipula ted for a longer term, it is reduced to the
term of ten years.

1459 .
extended

(S u bst. 34-1956) .
by the Court.

The stipulated term cannot be

, <

1460 . (Subst . 34-1956 ) . If t he sell er fa il t o exer cise his
right of redemption within the stipulated term the buye r
remains absolute owner of the thing sold, if, at least sixty
days prior to the expirati on of the sti pula ted t erm, he has
put the seller in default to exercise his ri ght of redemption;
otherwise, such r ight subsists until the expiration of the sixty
days following that on which the buyer has put the seller in
default to exercise such right.

The seller cannot renounce such putting in default.

1460A. (Ad. 34·1956). If, in the sixty days from the
putting in default , the seller satisfies the obl igations of article
1456, he takes the thing back and, in the case of an immovable
or an immovable right, the buyer shall be bound to grant
him a deed of retrocession .

1460B . (Ad. 34·1956). If the thing sold is an im movable
an d if, within the delay of article 1460A, the seller satisfies,
to the exten t of seventy-five per cent. or more, the obligations
mention ed in art icle 1456, h e likewise takes back the thing,
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but burdened, from the date of the sale with right of
reeempnon. wtth a hypothec in favour of the buyer guarantee
ing the payment of the balance of such obligation, which is
converted into a claim of the buyer against the seller.

H60C . (Ad. 34·1956) . (1) The buyer is bound to give the
seller who has satisfied the obligations of article 1460B a deed
of retrccessron of the thing.

(2) The seller, on his part, is obliged to give the
buyer a deed granting a hypothecary obligation on the thing
for the balance of such obligat ions.

(3) This deed of obligation or the judgment which
takes its place shall be registered within thirty days from
its date.

H61 . The term runs against all persons, includin g minors
and those otherwise incapable in law, the latter, however,
having such recourse as they may be entitled to.

1462 . The seller of immovable property may exercise h is
right of redemption against a second buyer, although the
right be not declared in the second sale.

1463. The buyer of property, subject to a right of redemp
tion, holds an the rights which the seller had in it. He has
right of prescription against the true proprietor and against
those who have claims and hvpotbecs upon it.

146-1 . He may claim discussion against the creditors of the
seller.

I-t65. If several persons sell conjointly, and by one contract,
an immovable which is their common property, with a right
of redemption, each of them can exercise his right for the
part only which belonged to him.

1466. The rule declared in the last preceding article
applies also if one seller of an immovable have left several
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heirs; each of the coheirs can exercise the r ight of redemption
for the part only which he has in the succession of the seller.

1467 . When under either of the two last preceding articles,
the buyer is sued for the redemption of part of the proper ty,
he may require the plaint iff to take back the whole of the
property. If there be refusal or failu re to take it back, the
suit is dismissed.

1468. If the sale of an Immovable belon gin g to senora!
owners be made not conjointly but by each of them of h is
part only, each may exercise the right of redemption for the
portion which belonged to him, and the buyer cannot compel
him to take back the whole.

1469. If an immovable have been sold to several buyer s,
or to one buyer who leaves several heirs, the right of redemp
tion can be exercised against each of the buyers or coheirs
for his part only; but if t h ere havc been a partition of the
property among the coheirs, the r ight may be exercised for
the whole property against anyone of them to whom it has
fallen.

SECTION n.

THE AVOIDANCE OF SALE FOR CAUSE OF LESION.

1470 . The rules relating to the avoidance of cont racts for
cause of lesion are declared in th e Book respecti ng Obligations.

SECTION Ill.

RETRAIT LIONAGER.

1471. The right of retrait lign ager is abolished .

CHAPTER SEVENT H.

SALE BY LICIT ATION.

1472 . If a thing, either movable or immovable, held in
common l5y several proprietors cannot be partitioned con
veniently and withou, loss, or if in a voluntary partition of
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a property held in common there be a part which none of
the coproprtetors is able or willing to take, a judicial sale of
it is made to the highest bidder, and the mice is divided

•
among them.

Strangers are admitted to bid at such sale.

1473. The formal ities of proceeding in sales by licitation
are specified in the Code of Civil Procedure.

CHAPTER EIGHTH.

SALE BY AUCTION.

1474 . (Am. 34-1956). Sa les by auction arc either forced
or voluntary.

The rules relating to forced sales are declared in the Seventh
and Eleventh Chapters of this Book, and in the Code of
Civil Procedure.

The rules relating to voluntary sales by auction are declared
in the Commercial Code.

1475 _ 14.76 . (Rep. 34-1956).

CHAPTER NINTH.

THE SALE OF REGISTERED VESSELS.

1477 . (Subst. 34-1956). The sale of registered British
ships is governed by the Act of Parliament entitled The
Merchant Shipping Act. 1894 (57 & 58 Vlct. c. 60), and the
Acts amending the same, or any other statute relating thereto.

CHAPTER TENTH.

THE SALE OF DEBTS AND OTHER INCORPOREAL PROPERTY.

SECTION I.

THE SALE OF DEBTS AND RIGHTS OF ACTION.

1478 . The sale of debts and (If rights of action against
third persons, is perfected between the seller and buyer by the
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completion of the title, if it be n otarial, or by the delivery GC
the t itle if under private signature.

UP Bi9 . (Subst. 34-1956) . (1) An y a bsolu t e assignm en t
by writing under the hand of the asstgnor (not purporting to
be by way of charge only) of any debt or othe r legal thing
in action, of which express notice in writing has been given
to the debtor, trustee or other person from whom the assignor
would .have been entitled to clai m such deb t or thing in
action, is effectual in law (subject to rights having priority
over the right of the assignee) to pass and t ransfer fro m the
date of such n otice -

(a) the right to such debt or thing in act ion;

(b ) all remedies for the same; and

(c ) t he power to give a good discharge for the same
without the concurrence of th e assignor :

Provided that, if the debtor, trustee or other person liable
in respect of such debt or thing in action has notice -

(a) that the assignment is disputed by the asstgnor
or any person claiming under him; or

(b) of any other opposing or con flicting claims to
such debt or thing in action;

he may, if he thinks fit, either call upon the persons making
claim thereto to in terplead concerning the same, or pay the
debt or other thing in action into Court under the provisions
of the Four th Part of this Code relating to Trustees,

(2) This article does not affect the prov isions of the
Commercial Code relatin g to Policies of Assurance.

(3) In this article th e expression " thing in ac t ion"
has the same meaning as it has by the law of England.

1480. If before the transfer is so made known to t he debtor
he have paid to the seller, he is discharged.

1481 .
notes or

The two last preceding articles do not apply to bills.
bank chec ks payable to order or to bearer ; nor to
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debentures for the payment of money, nor to transfers of
shares in the capital stock of incorporated companies.

Notes for the payment of money, or delive ry of articles, to
order or to bearer, may be tran sferred by endorsement or
delivery, without notice, whether they are payable absolutely
or subject to a condition.

1482 . The sale of a debt or other right inc ludes its
accessories, such as securities, privileges and hypothecs.

1483. Arrears of interest accrued before the sale are not
included in it as an accessory of the debt.

1484 . The sale of a debt or other right implies a warranty
that it exists and is due, or belongs to the seller , although
the sale be without warranty; this rule, however, being
subject to the exception declared in article 1420.

1485 . When the seller by a simple clause of warranty
as sures the solvency of the debtor, the warranty applies only
to his solvency at the time of sale, and is limited in amount
10 the price paid by the buyer.

1486. The preceding articles of this Chapter apply equally
to transfers of debts and rights of action against third persons
by contracts other than sales, except that ar ticle 1484 does
not ap ply to gifts.

SECTION n .

THE SALE OF SUCCESSIONS.

1487. He who sells a right of succession without specifying
in detail the property of which it consists is considered to
sell only his r ight as heir.

1488. If the seller of a succession , in the absence of special
reservation, have received any fruit s or revenues , or the
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amount of any debt belonging to it, or have sold any property
forming part of it, he is bound to make compensation to the
buyer.

1489. The buyer, besides being sub ject to the obligations
attaching to other contracts of sale, is bound to make
compensation for all debts and expenses of the succession paid
by the seller, to pay him the debts wh ich the succession may
owe him, and to discharge all debts and obligations of the
succession for which he is liable, unless there is a stipulation
to the con trary.

SEcrlON IU.

THE SALE OF LITIGIOUS RIG HTS.

1490. When a litigious right is sold, he against whom it
is claimed is wholly discharged by paying to the buyer the
price and incidental expenses of the sale, with in te rest on
the price from the day that the buyer has paid it.

1491. A r igh t is held to be liti gious when it is uncertain,
and disputed or disputable by the debtor, whether an action
for its recovery is actually pending or is likely to become
necessary.

1492 . The provisions contained in article 1490 do nor
epply :

1 . When the sale has been made to a coheir or eo
proprietor of the right sold;

2. When it has been made to a creditor in payment of
what is due to him;

3. When it has been made to the possessor of a property
subject to the litigious right;

4. When the judgment of a Court has been rendered
affirming the right, or when it has been made clea r by
evidence and is ready for judgment.
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CHAPTER ELEVENTH.
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FORCED S ALES AND TRANSFERS RESEMBLING SALE.

SECTION I .

FORCED SALES.

1493 . The creditor who has a judgment against his debtor
may take in execution and cause to be sold, in satisfaction
ot such judgment, the property of his debtor, movable and
immovable, except only the articles specially exempted by
law ; subject to the ru les and formalities provided in the Code
of Civil Procedure.

H 94 . In judicial sales, the buyer, in case of eviction, may
recover from the debtor the price paid with interest and the
incidental expenses connected with the conveyance, or he may
recover t he price and interest from the creditors who received
it, wit h deduction however of the profits accrued since the
sale. But the lat ter have a right of discussion of the debtor's
proper ty.

1495. Th e provision of the last preceding article does not
prejudice the buyer's recourse against t he prosecuting creditor
for informaliti es in the proceedings, or for the seizure of
property not ostensibly belonging to the debtor.

1496. The general rules concerning the effect of judicial
sales in the extinction of hypothecs and of other rights and
incumbrancea, are stated in the Book respecting Privileges
and Hypoth ecs, and in the Code of Civil Procedure.

1497 . In cases in which immovable prope rty is required
for purposes of public utility, the owner may be forced to
sell it or be expropriated by the authority of law in the mann er
an d accordin g to the rule s prescribed by spec ial laws.

1498. In the case of sales and expropriations for pu rposes
of public u tili ty, the party acqu iring the proper ty cannot be
evicted. The hyp otheca and other charges are extinguished,
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the creditors having their recourse in the man ner specially
provided by law.

1499 . The rules concerning the formalities and proceedings
in judicial and other forced sales and expropriations are
contained in the Code of Civil Procedure. Such sales and
expropnations are subject to the rules generally applicable to
the cont ract of sale, when these are not inconsisten t with
special laws or any article of this Code.

SECTION n.

THE 0 1VTNG IN P AY M E NT .

1500. The giving of a thing in payment is equivalen t to
a sale of it, and makes th e giver liable to the same war ranty.

The giving in payment, never theless, is perfected only by
actual delivery. It is subject to the provisions relating to the
avoi dance of contracts and payments contained in the Book
respectin g Obligations.

SECTION III.

ALlENAT ION F OR RENT.

1501. T he alienation in perpetuity of immovable property
for an annual rent, is equivalent to a sale. It is subject to
the same rules as the contract of sale in so fa r as they can
be made to apply.

1502 . The rent may be payable either in money or in kind.
Its nature and the rules to which it is subject are stated in
the articles relating to ren ts contained in the Second Chapter
of the First Book of the Second Part.

1503. The obligation to pay the rent is a per sonal liability ;
the purchaser is not disc harged from it by abandonment of
the property, n or is he discharged by reason of the destruct ion
of the property by a fortuitous event.
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EXCH ANGE .
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1504 . Exchan ge is a contract by which each party gives
to the other one thing for another.

It is effected in the same manner as sale.

1505 . If one of the parties to the exchange, even after
having received the thIng given to him, prove that the other
party was not owner of it , h e cannot be compelled to deliver
that which he has promised, but onl y to retu rn that which
he has received .

1506. The party who is evicted from what he has received
in exchan ge has the option of demanding damages or of
recovering what he has given .

1507. Th e rules contained in the Book respecting Sale
l;pply equally to exchan ge, when not inconsist en t with any
ar ticle of th is ti tl e.

BOOK SEVENTH.

LEASE AND HIRE .

CHAPTER FIRST.

OENERAL PROVISIONS.

1508. Th e con tract of lease or hire relates to property or
work , or both combined.

1509. The lease or hire of property is a contract by which
one of the parties, called the lessor, grants to the other , called
the lessee, the enjoyment of property, durIng a certain t ime,
for a rent or price which the latter binds himself to pay,
either expressly or by implication.
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1510. The lease or h ire of work is a con t ract by which one
of the parties, called the lessor , obliges himself to do certain
work for the other , called the lessee, for a price which
the latte r binds himsel i to pay, eith er expressly or by
implication.

1511. The capacity to enter into a contract of lease er
hire is governed by the general rules relating to the capacity
to contract , contained in Chapler One of the Book respecting
Obligations.

CHAPTER SECOND.

T HE LEAS E OR lIIRE OF THINGS .

S ECTIO N I .

GENERAL P ROVISIOl"'S.

1512 . All corporeal t hin gs may be leased or hired, except
such as are excluded by the special object of their existence,
and those which are necessarily consumed by the use made
of them.

1513. Incorporea l things may also be leased or h ired.
except such as are inseparably attached. to t he person. If
attached to a corporeal thin g, as a right of servi tude. they
can only be leased with such thing.

1514 . The lease or hire of houses and the lease or hire
of farms and rural estates are SUbject to the rules common
to contracts of lease or h ire, and also to particular rules
applicable only to the one or the other.

1515 . (Am. 34-1956) . Pe rsons holding real property by
sufferance of the owner, without lease, are held to be lessees,
and bound to pay the ann ual value of the property.

Such holding is rega rded as an an nual lease or hire
terminating on the first day of May~ of each yea r ,

It is SUbject to tacit renewal and to all the rules of law
applicable to leases.



Part artI.] Property (Acquisition and Exercise). 543

Persons so h olding are liable to ejectment for non-paymen t
of rent for a per iod excee ding three months, and for any
other ca uses for which a lease may be rescinded.

1516 . If th e lessee remain in possession more than eigh t
days after the expiration of the lease, without any opposition
or not ice on the par t of the lessor, a tac it renewal of the
lease takes place for another year, or the term for which
such lease was made, if less than a year, and the lessee cannot
thereafter leave the premises, or be ejected from them, unless
due notice has been given as required by law.

151';' . When notice has been given the lessee cannot clai m
the tacit renewal, although he h as continued in possession.

1518 . The surety given for the lease does not extend to
the obligations arising from the prolongation of it by tacit
ren ewal.

SECTION If.

THE OBLIGATIQ:oiS AND RIG HTS OF THE LESSOR.

1519. The lessor is bound by the nature of the contract :

1. To deli ver to the lessee the property leased;

2. To maintain the property in a fit condition for the
use for which it has been leased;

3. To give peaceable enjoyment of the property during
the contin uance of the lease.

1520 . Unless it be otherwise stipulated, the property must
be delivered in a good sta te of repair in all respects , and the
lessor is obliged, during the lease, to make all necessary
repairs, except those which the tenant is bound to make, as
hereinafter specified.

1521. The lease implies a warranty against all defects and
faults Which prevent or diminish the use of the property
leased , whether they be known to the lessor or not.
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1522. The lessor cannot, durin g the lease, ch ange the form
of the property leased.

1523 . The lessor is not bound to warrant the lessee against
disturbance by the mere trespass of a third par ty not pre tend
in g to have any right upon the thing leased , the lessee having
a right of damages against th e trespasser. But if the r ight
of action for damages against the t respasser be ineffectual,
by reason of his insolvency or of his being unknown, the
rights of the lessee against the lessor are in accorda nce with
the provisions of article 1563.

1524 . If the disturbance be in consequenc e of a claim
concerning the r igh t of ownership, or other r ight connected
with the property leased, the lessor is bound to suffer a
reduct ion in the ren t proport ional to the diminution of the
enjoyment, and to pay damages according to circumstances,
provided the lessor be duly notified of the disturbance by the
lessee ; and upon any action brought by reason of such claim,
the lessee is entitled to be dismissed from the cause , upon
declaring to the plaintiff the n ame of the lessor.

1525 . The lessor has, 10r the payment of his ren t and
for the fulfilment of the other obligations of the lease, a
privileged right upon the movable effects which are found
upon the property leased.

1526 . In the lease of houses the privileged r igh t covers
the furniture and movable effects of the lessee, and, if the
tease be of a warehouse, shop, or manufactory, the merchandise
contained in it. In the lease of farms and rural estates the
privileged right covers every thin g wh ich serves for the labour
of the estate or farm, the furniture and movab le effects in
the house and other parts of the property, and the fru its
produced during the lease.

1527 . The right covers also the effects of the under
tenan t , in so far as he is indebted to the lessee.
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1528 , It includes also movable effects belonging to third
persons, and being on the premises by their consent, express
01' implied, but not if such movable effects be only transiently
or accidentally on the premises, as the baggage of a t raveller
in an inn, or articles sent to a workman to be repaired. to
an auctioneer to be sold, Cl' to a wareh ouse to be stored.

1529. In the exercise of the privileg-ed righ t the lessor
may seize the property which is subject to it , upon the
premises, or elsewhe re within eight days af te r it is taken away.
If the property consist of merchandise, it can be seized only
while it continues to belong to the lessee. -

1530. The lessor has a r ight of action in the ord inary course
of law, or by summary proceeding, as prescribed in the Code
of Civil Procedure:

1. To rescind the lease : First, When the lessee fails
to furnish the premises leased, if a house, with sufficient
furniture or movable effects, and, if a farm 01' estate, with
sufficient stock to secure the ren t as required by law,
unless other security be given; Secondly, When the lessee
commits waste upon the premises leased; Thirdly, When the
lessee uses the premises leased for illegal purposes, or contrary
to the evident intent for which they are leased ;

2 . To recover possession of the premises leased in all
cases where there is a cause for rescission, and where the lessee
con tinues in possession , against the will of the lessor, more
than three days after the expiration of the lease, or without
paying the ren t accordin g to the stipulations of the lease, if
t here be one, or according to article 1515, wh en there is n o
lease ;

3 . To recover damages for non-fulfilmen t of the obliga
tions arising from the lease or from the rela t ion of lessor
and lessee.

He has also a right to join with any action for the purposes
above specifi ed a demand for rent, with or without attach
ment, and att achmen t in recaption when necessary.
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1531. The judgment rescinding the lease by reason of the
non-payment of the rent takes effect at once without any
delay being granted by it for the payment. Nevertheless the
lessee may pay the rent with interest and costs of suit, and
thereby avoid the rescission at any time before the expira
tion of the forty-eight hours immediately following the
pronunciation of the judgment.

SECTION Ill.

THE OBLIGATIONS AND RIG HTS OF THE LESSEE.

1532 . The principal obligations of the lessee are:

1 . To use the property leased as a prudent administra
tor, for the purposes on ly for which it is des igned and
according to the terms and intention of t he lease ;

2. To pay the rent or hire of the thing leased.

1533. The lessee is responsible for injuries and loss which
happen to th e property leased during his enjoyment of it ,
unless he proves that he is not in faul t .

1534. He is answerable also for the mjunes and losses
which happen from the acts of persons of his family or of hi s
sub-tenants .

1535. When loss by fire occurs in th e premises leased,
there is no presumption in favour of t he lessor, that it was
caused by the fault of t he lessee or of t he person s for whom
he is responsible.

1536 . If a statement have been made between t he lessor
and lessee, of the condition of ,t he premises, the lessee is
obliged to restore th em in the condit ion in which the
statement shows them to have been; with th e exception of
the changes caused by age or fortuitous events.

1537 . If no such statement as is ment ioned in the
preceding article have been made, the lessee is presumed, in
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the absence of proof to the con t rary, to h ave received th e
premises in good condition , and is obliged to restore them in
the same condition ,

1538 . If during the lease the property leased be in urgent
want of repairs, which cannot be deferred, the lessee must
suffer them to be made, whatever inconvenience they may
cause him, and although he may be deprived , during the
making of them, of the enjoyment of a par t of the property.

If such repairs became necessary before th e making of the
lease he is enti tl ed to a diminution of the rent according to
the ti me and circumstances ; and in any case, i f more than
forty days be spent in making such repairs, the rent must
be dimi nished in proportion to the time, and the par t of the
property of which he has been deprived.

If the repairs be of a nature to render the premises
uninhabitable by the lessee and his family, he may demand
th e rescission of the lease.

1539 . The tenant is obliged to make cer tain lesse r repa irs
which become n ecessary in the house or the ou thouses
connected with it during his occupancy. These repairs , if
not spec ified in the lease, are reg ula ted by the usage of the
place, The following. among others, are deemed to be
tenan t's repairs, n amely, repa irs :

To hear ths, chimn ey-backs, chimne y-casings, and grates;

To the plastering of interior walls and ceilings;

To floors, when partially broken , but not when in a state
of decay ;

To window-glass, unless it is broken by inevitable accident,
caused by no fault of the lessee or hi s household ;

To doors, windows, shutters, blinds, partitions, hinges,
locks, hasps, and other fastenings.

1540. The ten ant is not obliged to make the repairs
deemed tenant's repairs, when they are rendered necessary
by age or by irresistible force.
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15H. In case er ejectmcnt or rescission of the lease for the
fault of the lessee, he is bound to pay the ren t up to the time
(If vacating the premises, and also damages as well for loss of
rent during the time necessary for relett ing, as for an y ot her
loss resulting from the wrongful act of the lessee.

1542 . (Am. 34-1956). The lessee has a ri gh t t o sublet , or
to assign h is lease , unless there be a sti pu tat ton to the

~

contrary.

If there be such a sti pulation, i t may apply to the whole or
a part only of the premises leased, and in either case it is to be
strictly observed, subjec t to the provisions of the Commercial
Code relating to Ban kr uptcy .

1543 . The under-te nant is, with respect to the principal
lessor, liable only for the amount of the rent which he may
owe at the ti me of seizure,

He cannot plead payments made in advance, except such
a" are in accordance with usage.

1544 . The lessee has a r ight to remove, before the
explratton of the lease, improvements and addit ions which he
has made, provid ed he leaves the property in the sta te in
which he received it ; nevertheless, if the improvements or
additions be incorporated with the .t h ing leased, with n ails,
lime, or cement, the lessor may retain them on paying the
value,

1545 , The lessee has a right of action in the ordinary
course of law , or by summary proceeding, as provi ded by the
Code of Civil Procedure:

I , To compel the lessor to make the repairs and
improvements st ipulated in the lease, or which the law
requires him to make; or to obtain authority to make the
same at the expens e of th e lessor ; or, if the lessee so choose ,
to obtai n the rescission of the lease in default of such
repairs or improvem ents being made ;
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2 . To rescind the lease for failure on the part of the
lessor to perform any other of the obligations ar ising fro m
the lease. or devolving upon him by law ;

3. To recover damages for non-fulfilment of the
obligations arising from the lease, or from the relation of
lessor and lessee.

SECTION IV.

RU LES PARTICULAR TO T HE LEASE OR HIRE OF HOUSES.

1546. (Am. 34-1956) . The lease or h ire of a house or
part of a house. when no time is specified for it s duration, is
held to be an nual, te rm inating on the first day of Mlll of
each year, when the rent 11' a t a rate for a yea r ; -

For a month, when at a rate for a month ;

For a day, when at a rate for a day.

If the rate of the rent for a certain time be not shown , the
duration of the lease is regul ated by usage.

1547. The lease of movables for fumishing a house or
apartments. when no t ime is indicated for its du ration , is
governed by the rules con tain ed in the las t precedin g article,
and when these do not apply, is deemed to be made for the
usual duration of leases of houses or apartments , according
to usage.

1548. The cleansing of wells an d of pnvres is at the
charge of the lessor, if there be no stipulation to the contrary.

1549 . The rules contained in this Chapter, relating to
houses, extend also to warehouses . shops, and manufactories,
and to all immovable proper ty other than farms and rural
esta tes, in so far as they can be made to apply.



550 Civil Code.

SECTION V.
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RULES PARTJCULAR TO THE LEASE AND HIRE OF

FARMS AND ES TATES.

1550 . He who cultivates lan d on condition of sharing the
produce with the lessor can neither sublet no r assign his
lease, unless the right to do so has been expressly sti pulated.

If he sublet or assign, without such stipulation, the lessor
may eject him, and recover damages resulting fr om the
violation of the lease.

1551 . The lessee of a plantation or farm is bound to
furn ish it with sufficient stock and the implements necessary
for its cultivation, and to cultivate it with reasonable care and
~kill .

1552. If th e plantation or farm be found to conta in a
grea ter or less quantity of land than that specified in the
lease, the rights of the parties to an increase or di minution
of rent are governed by the rules on that subject contained in
the Book respecting Sale.

1553. The lessee of a farm or ru ral estate is bound to give
notice to the lessor , with reasonable diligence, of any
encroachment made upon it ; and in default of so doing he is
liable for a ll damages and expense.

1554 . If the lease be for one year only, an d, during
the year, the crop be wholly or In great part lost by a for tuitous
even t, the lessee is discharged from his obligation for the rent
in proportion to such loss. But if the lease be for a term of
two or more years, the lessee is not enti tled to claim an y
reduction.

1555. When the loss happens after the crop is separated
from the land, the lessee is not entitled to any reduction of
the rent payable in money. If the rent consist of a share in
the harvest, the lessor must bear h is proporti on of the loss,
unless the loss is caused by the fault of the lessee, or his rent
be in arrear.
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1556 . (Am. 34-1956) . The lease of a plantation or farm,
when no term is specified, is presumed to be an annual lease,
t erminating on the firs t day of May each year, subject to {d,_.~
notice as herein aft er provided. -=

155j . The lessee of a plantation or farm must leave, at the
termination of his lease, the manure, and the straw and other
substances intended for manure, if h e have received them on
taking possession; if he have not so received them, the owner
may nevertheless retain them on paying their value.

SECTION VI.

THE TE RM INATI ON OF THE LEASE OR HIRE OF T HI NGS .

1558 . The contract of lease or hire of things is terminated
in th e manner common to other obligations, as set for th in
the Eighth Chapter of the Book respecting Obligations, in so
far as the rules therein contained can be applied , such rules
however being qualified by the special rules contained in this
Book.

1559 .
and for

It is also terminated by reSCISSIOn in the manner
the causes declared in articles 1530 and 1545.

1560. When the term of a lease is uncertain , or the lease
is verbal, or presumed as provided in article 1515, neither of
the parties can terminate it without giving notice to the other .
with a delay of three months, if the rent be payable at t erms
of three months or more; if the rent be payable at terms of
less than three months, the delay is determined according to
article 1546.

The whole nevertheless subject to that article and to
articles 1515 and 1556.

1561 .
without

The lease, if written, terminates of course, and
notice, at the expiration of the term agreed upon.

1562 . The con t ract of lease or hire is termin ated by the
loss of the property leased.
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1563. If, durin g the lease, the thing be wholly destroyed
by a fortuitous event, or taken for purposes of publi c util ity,
th e lease is dissolved of course. If the property be destroyed
or taken in part only, the lessee may, according to ctrcum
stances, obtain a reduction of the rent or the rescission of
the lease ; but in neither case has he any claim for damages
against the lessor .

156-1 . The contract of lease or hi re is not terminated by
the death of the lessor or lessee.

1565. The lessor cannot put an end to the lease , for the
purpose of occupying himself the premises leased, unless the
right to do so has been expressly stipula ted, an d in such
case the lessor must give notice to the lessee a ccording to
the rules contained in art icle 1560 'and the articles therein
referred to; unless there is a stipulation to the con trary.

1566. Th e lessee cannot, by reason of the alien ation of
the property leased, be expelled before the expiration of the
lease, by a person who becomes owner of the property under
a title derived from the lessor ; unless the lease con tains a
special st ipulat ion to that errect and be registered.

In such case, and in the absence of sttputa tton to th e
contrary, notice must be given to the lessee according to the
rules contained in article 1560 and the articles therein
referred to.

1567. When property sold subject to the righ t of redemp
tion is taken back by the seller in the exercise of such right,
the lease made by the buyer is terminated and the lessee has
recourse for damages against the buyer only.

CHAPTER THIRD.

THE LEASE AND HIRE OF W ORK.

S ECTION I.

GENERAL PROVISIONS.

1568 . The principal kinds of work which may be leased et'
hired are :
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1. The personal services of work men, servants and
others ;

2. The work of carriers, by land an d by water , who
undertake the conveyance of persons or things ;

3. That of builders and others , who under take works by
estimate or contract.

SECTION 11.

THE LEASE AND HIRE OF THE PERSONAL SERVICE OF

\\"ORKMEN, SERVANTS, AND OTHERS.

1569 . The contract of lease or hire of personal service can
only be for a limited term , or for a determinate undertaking.

It may be prolonged by tacit renewal.

1570. It is terminated by the death of thc party hired or
his becoming, without fault on his part, unable to perform
the services agreed upon.

It is also terminated by the death of the party hiring, in
some cases, according to circumstances.

1571. The rights and obligations arising from the lease or
hire of personal service are SUbject to the rules common to
other contracts. They are also regulated in certain respects
by Ordinance.

1572. The hiring of seamen is subject to certain special
1ules provided in the " Merchant Shipping Acts. "

SECfION Ill.

CARRIERS.

1573. Carriers by land or by water are subject, with
respect to the safe keeping of thin gs entrusted to them, to
the obligations and duties to which innkeepers arc SUbject, as
specified in the Book respecting Deposit.

"
,

,..
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1574 . They are obliged to receive and convey, at the ti mes
fixed by public notice, all persons applying for passage, if
th e conveyance of passengers be a part of thei r acc ustomed
business, and all goods offered for t ransportation; un less, in
either case, there is a reasonable and sufficient cause of
refusal.

1575 . They are liable, not on ly for what has been received
in th e vehicle or vessel, but also for what has been delivered
to them for carriage at the port or place of deposit.

1576 . They are liable for the loss or damage of anything
ent rusted to them , unl~s they can prove that such loss or
damage was caused by a fortuitous event, or h as arisen from
a defect in the thing itself.

1577 . Notice by carriers, of specia l conditions limit ing
their liability, affects only persons to whom it is made known ;
and notwithstanding such notice and the knowledge of it ,
carri ers are liable whenever it Is proved that the damage Is
caused by their fault or the fau lt of those for whom they are
responsible.

1578. They are not liable for sums of money for bills or
other securities, or for gold, or silver, or precious stones, or
other articles of an extraordinary value, contained in any
package received for t ransportation, unless it is declared that
the package contains such money or other articles.

The foregoing ru le nevertheless does not apply to the
personal baggage of travellers when the money or the va lue
of the articles lost is only of moderate amount and suitable
10 the circumstances of the traveller.

1579 . If by reason of a fort uitous event, the transportation
and delivery of the property carried be not made within the
stipulated term, the carrier is not liable in damages for the
delay.

1580 . The carrier has a right to retain the property
carried until he is paid for the carriage or freight.
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1581 . The reception of property carried and payment of
the carr iage or freight, without protest, extinguish all right
of action against the carrier; unless the loss or damage is
such that it could not then be known, in which case the
claim must be made without delay after the loss or damage
becomes kn own to th e claimant.

1582. (Rep. 34-1956).

SECTION I V.

W ORK BY ESTIMATE AND CONTRACl'.

1583. When a party undertakes the construction of a
building or other work by estimate and contract, it may be
agreed either that he shall furnish labour and skill only, or
that he shall also furnish materials.

1584. If the workman furnish the materials, and th e
work is to be perfected and delivered as a whole, at a fixed
price, the loss of the property, in any manner whatsoever,
before delivery, falls upon himself, unless the loss is caused
by the fault of the owner or the owner has failed to receive
the property in due time.

1585. If the workman furnish only labour and skill, the
loss of the property before delivery does not fa ll upon him,
unless it is caused by his fault.

1586. In the case of the last preceding article, if the work
is to be perfected and delivered as a whole, an d the property
perish before the work has been received, and before the
owner was bound to receive it, the workman, even if not in
faul t, cannot claim his wages; unless the property has
perished by reason of defect in the materials, or by the fault
of th e owner.

1587. If the work be composed of several parts, or done
at a certain rate by measurement, it may be received in parts.
It is presumed to have been so received , for all the parts paid
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for, if the owner pays the workman in propor tion to the work
done.

1588 . If a building perish in whole or in part wi thin ten
years, from a defect in construction, or even from the un
favourable nature of the ground, the architect superintending
t he work, and the builder are jointly a nd severa lly lia ble for
the loss.

1589 . If, i n the case stated in the last preceding article,
the architect do not superintend t he wor k, he is liable for the
loss only which is occasioned by defect or error in the plan
furnished by him.

1590 . When an architect or builder undertakes the
construction of a building or other works by contrac t,
upon a plan a nd specifications, at a fixed price, he can
not claim any additional sum upon the ground of a change
from the plan and specifications, or of a n increase in the
labou r and materials, unless such change or incre ase Is
a uthorised in writing, or admitted by the proprietor. If ill
eit her of t he above cases, the additional sum has n ot been
fixed by agreement, it shall be determined by proof of value.

1591 . Th e owner may cancel the contract for the con
struction of a building or other works a t a fixed price,
although t he work have been begun , on indemnifying the
workman for a ll his actual expenses and la bour , and paying
damages according t o the circumstances of the case.

1592. Th e contract of lease or hire of work by esti mate
and contract is not terminated by t he death of the workman ;
h is legal representatives are bound to perform it.

But in cases wherein t he skill and abili ty of t he workman
were a n inducement for making t he contract, it may be
cancelled at his death by the party hir ing him .

1593. In the lat ter case sta ted in the last preceding article
th e owner is bound to pay to the legal r ep resenta ti ves of the
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workman, in proportion to the price agreed upon in the
contract, the value of the work done and materials furnished,
in cas '.' such work and materials are useful to him.

1594 . The contract is not terminated by the death of the
party hiring the work, unless the performance of it becomes
thereby impossible.

1595. Architects, builders and other workmen, have a
privilege upon the buildings, or other works constructed
by them , for the payment of their work and materials,
subject to the rules contained in the Book respecting:
Privileges and Hypothecs, and Registrati~n of Real Rights.

1596. Masons, carpenters, and other workmen , who under
take work by contract, for a fixed price, are subject to the
rules prescribed in this section. They are regarded as
contractors with respect to such work.

1597 . Th e workmen who are employed by the con t ractor
in the construction of a building or other works have no
direct action against the owner.

CHAPTER FOURTII.

T H E LEASE OF CATTLE ON SHARES.

1598 . The letting out of cattle on shares is a contract by
which one of the par ties delivers to the other a stock of
cattle to keep, feed, and take care of, upon fixed conditions as
to the division of profits between them.

1599. Every kind of animal which is susceptible of
increase or profit, in agriculture or commerce, may be the
SUbject of th is con tract .

1600. If there be no special agreement the contract IS

regulated by usage.
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BOOK EIGHTH.

(Am. 34-1956) .

AGENCY.

CHAPTER FIRST.

GENERAL PROVISIONS.

,

[Ch. 242

1601. Agency is a contract by wh ich a person , called the
principal, com mits a la wfu l business t o the management of
another, called the agent , who by his acceptance binds himself
to perform it.

The acceptance may be im plied from the acts of the agent,
and in some cases from his silence.

1602. Agency is gratuitous unless there is an agreement
or an established usage to the contrary.

1603. The a gency ma y be either special, for a part icular
business, or general, for aU the affairs of the principal.

When general i t includes on ly acts of administration.

For the purpose of ali enation and hypothecauon, and for
all ac ts of ownership other than acts of administration, the
agen cy must be express,

1604 . The agent can do nothing beyond the authority
given or implied by the agency. He may do all acts which
are incidental to such authority and necessary for the
execution of the agency.

1605 . Powers granted to persons of a certain profession
or calling to do anything in the ordinary cou rse of the
business which they follow, need not be specified; they are
inferred. from the nature of such profession or calling.

1606. (Am. 34-1956). An agent employed to buy or sell a
thing cannot be the buyer or seller of it on his own account
without full disclosure of the circumstances; and the onus of
proving that th ere has been full disclosure is upon the agent.
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1607 . (Su bst . 34-1956) . A minor may act as an agent,
but he does not incur any contractual obligation in that
capacity.

1608 . (Subst. 34-1956). A married woman may act as an
agent in the same manner and with the same effects as if she
were unmarr ied.

160SA . (Ad. 34- 1956 ). Subject to the provisions of this
Code or of any other statute the law of England for the time
being relating to the contract of agency shall extend to and
apply in the Colony, and articles 160 1 to 1661 shall as fa r as
pract icable be construed accordingly.

CHAPTER SECOND.

T HE OBLIGAT IONS OF THE AGENT.

SECTION I.

THE OBLIGATIONS OF THE AGENT T OW ARD THE PRINCIPAL.

1609. The agent is obliged to execute the agency which
he h as accepted, and he is liable for damages resulting from
his non -execut ion of it while his authority continues.

He is obliged, after the extinction of the agency, to do
whatever is a necessary consequence of acts done before, and
if the extinction be by the death of th e principal , he is
obliged to complete business which is u rgent and cannot be
delayed without ri sk of loss or in jury.

1610. The agent is bound to exercise, in the execution of
the agency, reasonable skill and all the care of a prudent
admin istra tor.

Never th eless , if th e agency be gratuitous, th e Court may
moderate the liability arising from his negligence or fault ,
according to the circumstances.

1611. The agen t is answerable for the person whom he
substitutes in the execu tion of the agency, when he has no
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power of substitution; and if the agent be injured by reason
of the substitution he may repudiate the acts of t he substi tute.

The agent is answerable in like manner when he is ern
powered to substi tute, without designation of the person to
be subst ituted, and he appoints one who is notoriously unfit.

In all these cases the princ ipal has a direct act ion against
the person substituted by the agent.

161 2. When several agents are appointed together for the
same business, they are jointly and severally liable for
each other's acts of administration, unless i t is otherwise
stipulated.

161 3. The agent is bound to render an account of his
adminisbratmn, and to deliver and pay over all that he has
received under the authority of the agency, even if it were not
due; but he may deduct therefrom the amount of his
disbursements and charges in the execution of the agency.

If he have received a determinate thing he is en titled to
retain it until such disbursements and charges are paid.

1614. He is bound to pay interest upon the money of the
principal which he employs for his own use, from the day of
so employing it, and upon any remainder due to the principal,
irom the time of being placed in default.

SECTION n .

THE OBLIGATIONS OF THE AGENT TOWARD THIRD P ERSON S .

1615 . (Am. 3441956). The agen t act ing in the name of
the principal and within the boun ds of the agency is not
personally liable to third persons with whom h e contracts.

1616. An agent who acts in h is own name is liable to the
third par ty with whom h e con t racts, without prej udice to the
r ights of the latter against t he princ ipal also.
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1617 . He is liable in like manner when he exceeds h is
powers under the agency, unless he has given the party with
whom he contracts sufficient communication of such powers.

1618 . He is not held to have exceeded his powers when h e
executes the agency in a manner more advantageous to the
principal than that specified.

1619. He is held to have exceeded his powers, when he
does alone anything which, by the agency, he is charged with
doing conjointly with another.

CHA PTER THIRD.

THE OBLIGATIONS OF THE PR INCIPAL.

SECTION I .

T HE OBLIGATIONS OF THE P RI NCI P AL TOWARD THE AGENT.

1620. The principal is bound to indemnify the agent for
all obligations contracted by him toward third persons, within
the limit of his powers ; and for acts exceeding such powers ,
whenever they have been expressly or tacitly ratifi ed.

1621 . The principal or his legal representative is bound to
indemn ify the agent for all acts done by him within the
limit of his powers, after the extinct ion of the agency by death
or other cause, while the principal has been ignorant of such
extinction.

1622. Th e principal is bound to reimburse the expenses
an d charges which the agent has incurred in the execution
of the agency, and to pay him the salary or other
compensation to which he may be entitled.

When there is no fault imputable to the agent, the principal
ts not released from such reimbursement and payment,
although the business has not been successfully accomplished ;
nor can he reduce the amount of the reimbursement upon
the ground that the expenses and charges might have been
made less by h imself.
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1623 . The agent has a lien for the payment of the
expenses and charges mentioned in the last preceding article,
upon the property pla ced in his charge and upon the proceeds
of its sale or disposa1.

1624. The principal Is bound to pay interest upon money
advanced by the agen t In the execution of the agency. The
interest is computed from the day on which the money is
advanced.

1627) . The principal is bound to indemnify the agent who
1." not in fault, for losses caused to him by the execution
of the agency.

1626 . If an agency be given by several persons, their
obligations towards the agent are joint and several.

SECTION H .

T HE OBLIGATIONS OF THE PRINCIPAL TOW ARD THIRD P ERSON S.

1627. The principal is bound in favour of third persons
for all the acts of his agent, done In execution and within
the powers of the a gency, except in the case provided for in
article 1638 of this Book, and the cases wherein by agreement
or the usage of trade the latter alon e is bound .

The principal is also answerable for a cts which exceed
sucn power, if he have ratified them either expressly ~

tacitly.

1628 . The principal or h is legal representative Is bound
toward th ird persons for all acts of the agent, done in
execution and within the powers of the agency after It ha..
oeen extinguished, if Its extinction be not known to such
third persons.

1629 . The principal or his legal representative is bound
for acts of the agent done in execut ion and within the powers
fl f the agency after its extinction, when such acts are a
necessary consequence of an affair already begun .
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He or his representative is a lso bound 10 1' acts 01 the agent
done alter the extinction 01 the agency by death or cessation
01 authority in the princ ipal , for the completion of an affair ,
where loss or inj ury mi ght h ave been caused by delay.

1630 . The principal is liab le to third parties who in good
fait h contract with a person not his agent , under the belief
that he is so , when the principal has given reasonable cause
for such belief.

1631. He is liable 101' damages caused b y the fault of the
agent , according to the rules declared in ar t icle 986.

CHAPTER FOURTH.

ADVOCAT ES, ATTORNEYS, AND NOTARIES .

1632 . Advocates . a ttorneys, and no taries a re SUbject to
the genera l rules conta ined in this Book , except as quali fied
or set aside by Ordinance.

1633 . The rules con cerning the du ties and rights of
advocates and a t torneys, in the exercise of their functions
before th e courts, are conta ined in the Code of Civil Procedure,
and in the rules of practi ce.

1634 . Th e rules of prescription relating to advocates,
attorneys, and notaries are conta ined in article 2121.

CHAPTER FIFTH.

BROKERS, F ACTORS AND OTHER COMMEllCll\L AGENTS.

1635-1654 . (Superseded by the Commercia l Code) . \ ..'

CHAPTER SIXTH.

T HE T ERMINATION OF AGENCY.

1655 . Agency terminates

1. By revocation ;

, "
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2. By the renunciation of the agent;

3. By the death of the pr incipal or agent;

4 . By interdiction, bankruptcy, or other change in the
condition of either party by which his civil capacity is affected;

5. By the cessation of authority in the principal ;

6. By the accomplishment of the business or the
expiration of the time for which the agency is given;

7 . By other causes of extinction common to other
obligations.

]656 . The principal may at any t ime revoke the age ncy,
and oblige the agent to return to hi m the power of attorney
if it be an original instrument.

1657 . The appointment of a new agent for the same
business has the effect of a revocation of th e first appointment
from the day on which the former agent has been notified
of the new appointment.

1658. If notice of the revocation be given to the agent
alone, it does not affect third persons Who in ignorance of
it have contracted with the agent, but the principal has
recourse against the agent.

1659 . The agent may renounce the agency after accept
ance, on giving due notice to the pri ncipal. But if such
renunciation be injurious to the la tter, the age nt is
answerable in damages, unless there is a reasonable cause
for the renunciation. If the agent be acting for a valuable
consideration he is liable according to the general ru les
relating to the non-fulfilment of obli gations.

1660 . Acts of the agent, done in ignorance of the death
of the principal or other cause whereby the agency is
extinguished, are valid.
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1661 . The legal representatives of the agent , h aving a
knowledge of the agency and not being inc apacitated by
minor ity or otherwise , are bound to give notice of his death
to the principal and to do, in business already begun . whatever
is immedia tely necessa ry to protect the latter from loss.

BOOK NINT H.

LOAN.

GENERAL PROVISIONS.

1662 . Loans are of two kinds :

1. The loan of things which may be used without being
destroyed. called loan for use ;

2 . The loan of things which are con sumed by the u se
made of the m, called loan for consumption.

CHAPTER FIRST.

LOAN FOR USE.

S ECTION 1.

GENERAL PROVISIONS.

1663 . Loan for use is a con t ract by which one person,
ca lled the lender , gives to another, called the borrower, a
th ing to be used gratuitously for a time, and th en to be
returned to the lender .

1664 . The lender continues to be the owner of the th in g
lent.

1665. Every thing may be loaned for use which may be
the object of th e contract of lease or hire.
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S:-:CTlON 11.

THE OBLIGATIONS OF TH E BORROWER .

[Ch. 242

1666 . The borrower is bound to bestow the care of a
prudent administrator in the safe-keeping and preservation
of the thing loaned.

He cannot apply the thing to any other use than t hat for
which it is intended by its nature or by agreement.

1667 . If t he bor rower app ly the t hing to any othe r use
than that for which it is in tended, or use it for a longer time
than is agreed upon, he is liable for the loss of i t arising even
from a for tuitous event.

1668. If the thing lent be lost by a for tuitous event from
which the borrower might have preserved it by using his own,
or if being unable to save both things he prefer s to save his
own, he is liable for the loss.

1669. If the thing len t deteriorate by the use a lone for
which it is lent and without fau lt on the part of the borrower,
he is not liable for the deterioration.

1670 . The borrower cannot retain the thin g lent for a debt
due to him by t he lender , unless suc h debt is for expenses
necessarily incurred in t he preservation of the thing.

1671. If in order to use t he thin g t h e borrower have
incurred expense, he is not entitled to recover it from the
lender .

1672 . If several persons conjointly borrow the same thing,
their obligations in respect of it towards the lender a re joint
and several.

SEctION III .

TH E OBL ICAT IONS OF THE LENDER.

1673 . The lender cannot take back t he thing, or disturb
the borrower in the proper use of it , until after the expiration
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of the term agreed u pon , or, if there be no agreement, until
after the thing has been used for the purpose for which it
was borrowed; this rule however being subject to the exception
stated in the next following article.

1674 . If before the expiration of the term, or, if no term
have been agreed upon , before the borrower has completed
his use of the thing, there occur to the lender a pressing and
un foreseen need of it, the Court may, according to the
circumstances, compel the borrower to restore it to him.

1675 . If during the continuance of the loan the borrower
be obliged, for the preservation of the thing len t , to incur
any extraordinary and necessary expense, of so urgent a
nature that h e cannot notify the lender, the la t ter is bound
to reimburse it to him.

1676. Wh en the thin g lent has defects which cause injury
to th e person using it, the len der is responsible if he knew
the defects and did not make them know n to the borrower.

CHAPT ER SECOND.

LOAN F OR CONSUMPTION.

S ECTION I .

GENERAL P ROVISIONS.

}677 . Loan for consumption is a cont ract by which the
lender gives the borrower a certain quantity of things wh ich
are consumed by the use made of them, un der the obligation
by th e latter to return a like quantity of things of the same
kind and quality.

1678. By loan for consumption the borrower becomes
owner of the thing lent, and the loss of it fa lls upon him .

1679. If the loan be in money the obligation which resu lt s
from it is the repaym en t of th e same n umerical amount in
money, curren t at the t ime of paym en t , whether the money
has increased or diminished in value subsequently to the loan .
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1680. If the loan be in bullion or et provision's, the borrower
is obli ged to return the same quantity and quality as he has
received and nothing more, whatever may be the increase or
diminution of the price or them.

SECTION 11.

T HE OBLI GATiO NS OF THE LENDER .

1681 . In mak ing a loan for consumption th e lender must
have the right to alienate the thing loaned , and he is subject'
to the obligation declared in article 1676, relating to loan
(or use.

SECTION ID.

THE OBLIGAT IONS OF Tlt£ BORRQW£!t .

1682 . The borrower is obliged to return for the things len t
a like quantity of other thin gs of the same kind and quali ty,
at the time agreed upon .

1683. If there be no agreement by which the t ime for the
return can be determined , it is fixed by the Cou rt according
to circumstances.

168.. . If the borrower fail s to return thin gs lent, he is bound
a t the option of the lender to pay the value which they bore
a t the time and place at Which, according to the agreement,
the return was to be made ;

If th e time and place of the return be not agreed upon,
payment must be made of the value which the things bore
at the t ime when and the place where the borrower is placed
in default ;

In either of the above cases the borrower pays interest fro m
the time of default ,

CHAPTER THIRD.

LOAN UPON I NTEREST.

16R5 . Interest upon roans is either legal or convent ional.
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The rate of legal interest is fixed by law at six per cent.
yearly.

The rate of conventional interest may be fixed by agreement
between the parties.

1686 . An acquittance for the principal debt creates a
presumption of payment of the interest, unless the la tter is
expressly excluded.

CHAPTER FOURTH.

CONSTITUTION OF RENT.

1687. Constitution of rent is a contract by which parties
agree that yearly interest shall be paid by one of them upon
a sum of money due to the other or fu rnished by him, to

remain permanently in the hands of the former as a capital
of which payment shall not be demanded by the party
furnishing it, except as hereinafter provided.

It is subject with respect to the rate of interest to the same
rules as loans upon interest.

1688. Constitution of rent may likewise be made by gift
or will.

1689 . Ren ts may be constituted either in perpetuity or for
a term. When constituted in perpetuity they are essentially
redeemable by the debtor; subject to the provisions contained
in articles 348, 349 and 350.

1690 . The capital of a rent constituted in perpetuity may
be demanded:

1. When the debtor of it fails to furn ish and maintain
the security as bound to do by the contract.

2. When the debtor becomes bankrupt ;

3. In the cases provided in eructes 348, 349 and 350.
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1691 . The rules concerning the prescript ion of arrears
of constituted rents are contained in the Book respecting
Prescription.

1692. The creditor of a constituted rent secured by the
privilege and hypothec of a vendor has a right to demand
that the sale under execution of property upon "'hi,:,ll such
privilege and hypothec exists shall be made subject to the
rent.

1693. The rules concernin g life-rents are con tained in the
Book respecting L if e-Rent s.

BOOK TENTH.

DEPOSIT.

169-1. . There a re two kinds of deposit ; sim ple deposit, a nd
sequestration.

CHAPI'ER FIRST.

SIMP LE DEPOSIT.

SECnON I .

GEN ERAL PROVISION$.

1695. It is of the essence of sim ple deposit that it be
gratuitous.

1696 . Movable property only can be the objec t of simple
deposit.

1697 . Delivery is essential to perfect the cont ract of
deposit.

The delivery is suffic ien t when the deposi tary is al ready in
possession , under any other title, of the thing wh ich is the
object of the deposit ,

1698 . Simple deposit is either voluntary or n ecessary.
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SECTION n .

YOLUNTARY DEPOSIT.

571

1699 . Voluntary de posit is that which is made by the
mutual consent of th e party making and of the party receiving
it .

1,00 .
persons

Voluntary deposit can take
ca pable of contracting.

place only between

x evertberess if a person capable of contracting accept a
deposit made by a person incapable, he is liable to all the
obligations of a depositary ; which obligations may be enforced
against him by the t utor or other administ rator of the
incapable person .

1,01 . If th e deposit h ave been made with a person
incapable of cont racti ng. the party making it has a righ t to
obtain res toration, so long as it remains in the hands of
the depositary. and afterwards a r ight to demand the value
of the thing in so fa r as it has been profitable to the depositary.

SECTION Ill .

T HE OBLIGATlO~S OJ" THE DEPOSITARY.

1,02. The depositary is bound to keep the thing deposited
with the care of a prudent administ rator.

1,03. The depositary has no right to use the thing
deposited wit hout the permission of the depositor.

1,0-1. The depositary is bound to restore the identical
thing which he h as received in deposit.

If t he thing have been taken from him by irresistible force
and something be given in exchange for it, h e is bound to
restore whatever h e has received in eXchange.



572 Civil Code. [Ch. 242

1705. The depositary is only bound to restore the thing
deposited, or such portion of i t as remains, in the condition
in which it is a t the time of restoration. Deteriora tion no t
caused by his fault Is the loss of the depositor.

1706 . The heir or other legal representative of the deposit
ary who sells the thing deposited , in good fai th and in
ignorance of the deposit , is bound only to restore th e pri ce
received for it, or to transfer h is li gh t against the buyer if
the price have not been paid.

1707. The depositary is boun d to restore any profits
received by him from the thing deposited.

He is not bound to pay interest on money deposited unless
he fails to restore it when bound to do so.

1708 . The depositary cannot exact from the depositor
proof that he is owner of the thing deposited.

1709. The restoration of the thing deposited must be made
at the place agreed upon, and the cost of conveying it there
is borne by the depositor.

If no place be agreed upon , the restoration must be made
at the place where the thing is.

1710 . The depositary is bound to restore the thing to the
depositor whenever it is demanded, although the delay for its
restoration may have been fixed by the contract, unless he is
pr evented from so doing by reason of an attachment, or
opposition , or other legal hindrance, or has a right of retent ion
as described in article 1712.

1711. All the obligations of the deposi tary cease if he
establish that he is owner of the thing deposited.

SECTlON IV.

1712 .
for the

THE OBL IGATIONS OF THE DEPOSITOR.

The depositor is bound to reimburse the deposi tary
expenses incurred by the latter in the preservation
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and care of the thing, and to indemnify him for all losses
that the deposit may have caused to him.

The depositary has a right to retain the thing deposited
until such expenses and losses are paid to him.

SECTION v.
NECESSARY DEPOSIT.

1713 . Necessary deposit is that which takes place under
an unforeseen and pressing necessity arising from accident
or fortuitous event, as in case of fire , shipwreck, pillage or
ether sudden calamity. It is subject to the same rules as
voluntary deposit, with the exception of the mode of proof.

l7U . Keepers of inns, of boarding-houses and of taverns,
are responsible as depositaries for the things brought by
t ravellers who lodge in their houses.

Th e deposit of such things is considered a necessary deposit.

1715 . The persons mentioned in the last preceding article
are responsible if the things be stolen or damaged by their
servants or agents, or by strangers coming and going in the
house.

But they are not responsible if the theft be committed by
force of arms or the damage be caused by fortuitous event;
nor are they responsible if it be proved that the loss or damage
is caused by a stranger or has arisen from neglect or careless
ness on the part of the person claiming it.

1716. The rules stated in article 1578 apply also to the
liability of keepers of inns, boarding-houses and taverns.

CHAPTER SECOND.

SEQUESTRATION.

1717. Sequestration is either conventional or judicial.

SECTION I .

CONVENTIONAL SEQCESTRATlON.

1718 . Conventional sequestration is the deposit made by
two or more persons of a thing in dispute, in the hands of
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a third person who binds himself to restore it after the
te rmination of the contest, to the person to whom it may be
adjudged.

1719. Sequestration is not essentially grat uitous. It is in
other respects subject to the rules generally applicable to
simple deposit. when they are not inconsistent with the
a rticl es of this Chapler.

1720 . Immovable as well as movable property may be the
subject of sequestration .

1721. The sequestrator cannot be discharged unti l "the
termination of the contes ta t ion, unless by the conse nt of all
the par ties in te rested, or for sufficient cause by the Court.

1722 . Wh en the sequestration is not gratuitous it is
assimilated to the contract of lease and hi re, and th e
obligations of the sequestrator in respect of safe keepi ng of the
property are the same as those of the lessee.

SECTION 11.

•JUDICIAL SEQUESTRATION.

1723 . sequestration or deposit may take place by judicial
a uthori ty:

1 . Of movable or immovable property seized under
process of attachment, or in virtue of a iudgmen t :

2 . Of money or other things tendered and deposited by
a debtor in a suit pending ;

3 . Upon application by an interested party, of property
movable or immovable, of whic h the ownership or possession
is in liti ga tion.

4 . or property which, owing to its being of a perishable
nature, the sale is desirable pending litigation.

1724 . The sequest rati on may also take place by judicial
author ity in the following cases specified in this COde :
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1. When the usufructuary call not give security as
specified in article 415 ;

2 . When the substitute is put in possession under
artic le 890.

1725 . The sequestrator appointed by judicial authority is
bound to apply to the safe keeping of the property in hi.'>
charge the care of a prudent administrator.

He is bound either to produce it for the purpose of being
sold in due course of law or to deliver it to the party en titled
10 it under the judgment of the Court . •

He is also bound to render an accoun t of his administration
when judgment is rendered in the cause and while the
cause is pending as often as ordered by the Court.

He is entitled to be pa id, by the party seizing, such
compensation as is fixed by law or by the Cour t ; unless he
has voluntarily u ndertaken his duty at the instance of the
party on whom the seizure is made.

1726. The property sequestered cannot be leased directly
01' indirectly to any of the parties claiming it.

172; . The sequestrator appointed by judicial authority,
to whom the property has been delivered, is subject to all the
obligations which attach to conventional sequestration.

1; 28 . The judicial sequestrator may obtain his discharge
after the lapse of three years, unless, for special reasons,
the Court has continued his fu nctions beyond that period.

He may also be disch arged by the Court within that time
upon cause shown.

1j29 . The special rules concerning judicial sequestration
or deposit are contained in the Code of Civil Procedure.
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BOOK ELEVENTH.

PARTNERSHIP,

[Ch. 242

•
1130 -1797 . (Superseded by the Com merc ial Code) .

BOOK TWELFTH.

L I FE-llENTS.

.. CHAPTER FIRST.

GENERAL PROVISIONS.

179&. Life-rents may be const ituted for valuable consider
ation; or gratuitously, by gift or wilL

1799. The ren t may be on the life of th e person who
constitutes it, or who receives it, or u pon the life of a th ird
person who has no r ight to the enjoyment of it.

1800 . It may be constituted upon one life or upon several
lives .

But if it affect real estate, it cannot be for a longer term
than ninety-nine years or the duration of three lives, and
becomes extinct at the end of ninety-nine years, or at the
death of the last of the three lives, as the case may be.

1801 . It may be constituted for t he benefit of a person
other than the one who gives the consideration.

1802 . A life-rent is void , and the considerat ion paid for
it may be recove red , when the person u pon whose life it is
constituted is dead at the t ime of th e con tract, 01' is, without
the knowledge of the parties, dangerously ill of a malady
of which he dies within twenty days after the date of the
cont ract.
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CHAPTER SECOND.

T HE EFFECTS OF THE CONTRACT.

1803. Non-payment of arrears of a life-rent is not a cause
for recovering back the money or other consideration given for
its constitution .

180.J . The creditor of a life-rent secured by the privilege
and hypothec of a vendor upon immovable property, afterwards
seized to be sold by judicial sale, has a right to demand that
the property shall be sold subject to the life-ren t as a charge
upon it.

1805 . The debtor of the rent cannot free himself from the
payment of it by offering to reimburse the capital and
renouncing all claim to receive back the payments made.

1806. The rent is due only for the number of days that
the person upon whose life it is constituted lives; unless it
is made payable in advance.

1807. A stipulation that the life-rent cannot be seized or
taken in execution is void, unless the rent is constituted by
a gratuitous titl e.

1808 . The creditor of a life-rent on demanding payment
of it must establish the existence of the person on whose life
it is constituted, up to the time for which the arrears are
claimed.

1809 . When an immovable hypothecated for the payment
of a life-rent is sold by a judicial sale, or by a voluntary
sale followed by confirmation of title, the creditors whose
claims are of date subsequent to that of the constitution of
the rent are entitled to receive the proceeds of the sale on
giving sufficient security for the continued payment of the
rent, and in default of suc h security being given, the creditor
of the rent is collocated, according to the order of his hypothec,
for a sum equal to the value of the ren t at the time of
collocation .
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1810 . The value of a life-rent is estima ted at the sum
which, a t the time of collocation, would be sufficient to
purchase from a life-assurance company a life annuity of like
amount.

1811 . If the price of the tmmoi..able be less than the
estimated value of the life-rent the creditor of it is entitled
to receive such price, according to the order oC his hypolhec.
or to receive security (mm the subsequent creditors for the
payment of the rent unt il the price received by them and the
in terest is exhausted by such pa ymen ts.

1812. The estimation of th e life-rent an d its payment , in
all cases in which the creditor is entitled to claim the value
of i t, are SUbject to the rules con tained In the fore goin g articles
in so Car as they can be made to apply.

BOOK THIRTEENTH.

TRANSA CTION.

1813. Transaction is a contract by which the parties
terminate a lawsuit already begun. or prevent future litigation
by means of concessions or reservations made by one or both
of them.

I8H . Those persons only can enter into the cont ract of
t ransaction who have legal capacity to dispose of the thin gs
which are the subject of it.

18J5 . Transaction has between the parties to it the
authority of a final judgment (res judicata) .

J8J 6 . Error of law is not a cause for annullin g t ransaction.
With this exception, it may be ann ulled for the same causes
as con tracts generally; subject nevertheless to the provisions
of the articles following.
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1817. Transaction may also be annulled when it is made
in respect of a title which is nun, unless the parties h ave
expressly_refer red to ~nd waived th e n ullity.

1818. Transaction with respect to a writing which has since
been found to be fa lse, is altogether null.

1819 . Transaction upon a suit terminated by a judgment
h avin g the authority of a final judgment . and not known to
either of the parties, is null. But If the judgment be subject
to appeal the transaction Is valid.

1820 . When parties have trans acted gene rally upon all
the mat te rs between t hem, th e subsequ ent discovery of
documen ts of which they were then in ignorance does not
furni sh a cause for annulling the transact ion ; unless such
documen ts h ave been kept back by one of the par ti es.

But t ransaction is n ull wh en it relates only to an object
respect ing which the subsequently discovered documents
prove that one of the par t ies h ad no right whatever.

1821. Errors of calculation in transaction may be
corrected .

BOOK FOURTEENTH.

GAM ING CONTRACTS AND BETS.

1822. There is n o right of act ion for the recovery of
money or any other thing claimed un der a gaming con tract
or a bet. But if the money or thing have been paid by the
losing party he cannot recover it back , unless fraud be
proved .

1823 . The denial of the righ t of action declared In the
preceding article is subject to exception in favour of
contributions towards any prize or sum of mon ey to be
awarded to the winner of any exercise for promoting skill in
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the use of arms. or of a ny horse or foot race, or a ny other
lawful game which req uires bodily ac ti vity or address.

182-1 . A note or bill of exchange given in discharge or In

respect of a con t rac t which is illegal , as a gaming con tract or
bet, is void as between the original parties, but is valid in the
hands of any person to whom it has been transferred for
value. without noti ce of the illegal consideration.

BOOK FIFTEENTH.

SUf!ETYSHIP.

CHAPTER FIRST.

THE NATURE, DIVISION, AND EXTENT OF SURETYSHIP.

1825. suretyship is the act by which a person engages to
fulfil the obligation of another in case of its non-Iulfllment
by t ha t other wh o is termed the principal debtor.

The person who con tracts this en gagement is ca lled surety.

]82G. Suretyship Is eit her conventional, legal, or judicial.
The first is the result of agreemen t between the pa rt ies, the
second is cons tituted by law, and the third is ordered by
judicial authori ty.

1827 . The surety is not bound to fulfil the obliga tion of
the debtor unless the latter fail s to do so.

1828. Suretyship ca n only be for the ful filmen t of a
valid obligation. But the su rety may, by spec ial sti pula t ion,
renounce the benefit of an exception which may be pleaded
t-y or on behalf of the principal debtor.

1829. Su retyship cannot be contracted for a greate r sum
nor under more onerou s conditions than the principal
obligation.
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It may be contracted for a part only of the debt, or under
conditions less onerous.

The suretyship which exceeds the debt, or is contracted
under more on erous conditions, is not null; it is only
reducible to the measure of the principal obligation.

1830. A person may become surety 'without the request
and even without the knowledge of the principal debtor.

A person may become surety not only of the principal
debtor bu t even of the surety of such debtor.

1831 . Su retyship is not presumed; it must be expressed,
an d cannot be extended beyond the limit s within which it is
contracted.

J832. In defin ite suretyship extends to all the accessories
of the princ ipal obligation, even to th e cost of the principal
action, and to all costs SUbsequent to notice of such action
given to the surety.

J833. The obligations of the surety pass to hi s heirs.

1834. The debtor who is bound to fin d a surety must offer
one who has the capacity of contracting, and who has
sufficien t property in the Colon y to secure the fulfi lmen t of
the obligation.

1835. The solvency of a su rety is estimated on ly with
regard to his real property ; except in commercial matters,
or when the debt is small, and in cases otherwise provided for
by some special law.

Immovables which are the subject of liti gation or the ti tle
to which is not clear are not taken in to account.

1836 . When the su rety in conventional or judicial
suretyship becomes insolvent, another must be found.

This rule admits of exception in the case only in which
th e surety was solely given in virtue of an agreement by
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which the creditor has required that a certain person should
be the surety.

CHAPTER SECOND.

THE EFFECT OF SURETYSHIP.

SECTION r.

THE EFFECT OF SURETY$HIP BET\VEEN THE CREDITOR AND

THE SURETY.

1837. The surety is liable only upon the default of the
debtor, who must previously be discussed, unless the surety
has renounced the benefit of discussion, or has bound himself
jointly and severally with the debtor. In the latter case the
liability of the surety is governed by the rules with respect
to joint and several obligations.

1838 . The creditor is not bound to discuss t h e principal
debtor unless the surety demands it when first sued.

1839 . The surety who demands the discussion must point
out to the creditor the property of the principal debtor and
advance the money necessary to obtain the discussion.

He must not indicate property situated out of t h e Colony,
nor litigious property, nor property hypothecated for the debt
and no longer in the hands of the debtor.

1840. Whenever the surety has indicated property in the
manner prescribed by the preceding article, and has advanced
sutnctent money for the discussion, the creditor is, to the
extent of the value of the property indicated, responsible as
regards the surety for the insolvency of the principal debtor
which occurs after his default to proceed against him.

1841. When several persons become sureties of the same
debtor for the same debt, each of them is bound for t he whole
debt.
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18-1 2 . Nevertheless each of t hem ma y, unless he h as
r enounced the benefit of division , require the creditor to
divide his action and red uce it to the share and proportion of
each su rety.

If, at the time that one of the sureties obtained judgmen t
of division , some of them were insolvent, such surety is
proportionately liable for their insolvency ; bu t h e cannot be
mad e liable for Insolvencles happening after the division .

18,13 . If the creditor h ave h imself voluntarily divided h is
action, he can no lon ger rec ede fro m suc h division, al though
a t the ti me of inst ituting the action some of the sureties h ad
become insolven t.

SECT ION n.

THE E F FECt' OF SURETYSHI P BETWEEN T HE DEBTOR AND

THE S URET Y.

1844 . The surety, who has bound h imself with the con sent
of the debtor, may recover from him all that he has paid for
him in p rinci pal, interest and costs, together with the costs
incurred against him and those legally incurred by h im in
notifyin g the debtor and subsequently to such notifica tion .
He h as also a claim for damages, if there be groun d for it.

1845 . The surety, who has bound himself without the
con sen t of the debtor, has no remedy for what he has paid
beyond what the debtor would have been obliged to pay had
the suretyship not been entered into, saving the costs
subsequent to the notice of payment by the sure ty, which are
borne by the debtor.

The surety has also his recourse for the damages for which
the debtor would have been liable in the ab sence of such
sure tyship.

1846. The su rety who h as paid the debt is subrogated in
all the r ights which the creditor had against the debtor.



584 Civil Code. [(;h. 242

l8.1j . When there are several princ ipa l deb tors join tly and
severally bound to the same obligation, the sure ty who has
become answerable for a ll of them, has h is remedy against
each of them for the recovery of all that he has paid.

18t8 . The surely who has paid first has no remedy agains t
the principal deb tor who has pa id a second time without
being notified of the first payment; but has a r ight to
recover from the creditor.

When the su re ty has paid before being sued and has not
n otified the principa l debtor, he loses his remedy against such
debtor if , at the ti me of the payment , the la tter had the means
of having the debt dec lared ext inc t; he has however a right
to recover from the creditor.

1849 . The surety who has bound himself with the consent
of the debtor may, even before paying, proceed agains t the
latter to be indemnified :

1 . Wh en he is sued for the payment ;

2. When the debtor becomes bankrupt or insolven t ;

3 . When the debtor has bound himself to effect the
discharge of the surety within a certain time;

4 . Wh en the debt becomes payable by the expiration of
the stipulated tenn, the remedy of the surety in this case
being independent of any delay given by the cred ito r to the
debtor without the consent of the surety:

5 . After ten years, when the term of the principal
obligation is not fixed , unless the principal obligation, such
as Iha t of a tutor, Is of a nature not to be discha rged before
a determinate period.

1850 . The rule contained in the last paragraph of the
preceding article does not apply to sureties given by public
officers, or other em ployees, in order to secure the fulfilmen t
of the duties of their omce. Such suret ies have a right at
all tim es to free themselves from future liability under their
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suretyship by giving three months' notice in the absence of
special agreement to the contrary.

This rule however does not exclude liability in respect of a
defalcation that has taken place before the expiration of the
three months, though it be not discovered within that time.

SECTION nr.

THE EFFECT OF SURETYSHIf' BETWEEN CO-SURETI ES,

1851. Wh en several persons become sureties for the same
debtor and the same debt , the surety who discharges the debt
has his remedy against the other sureties, each for an equal
share.

But he can only resort to this remedy when his payment
has been made in one of the cases spec ified in article 1849.

CHAPTER THIRD.

THE EXTINCTION OF SURETYSHIl'.

1852. The causes which exti nguish other obligations
extinguish suretyship.

1853 . The confusion which takes place in the person of
the principal debtor or of his surety when one of them becomes
heir of the other, does not destroy the action of the creditor
against the surety of such surety.

HIM . The surety may set up against the cred itor all the
exceptions which belong to the principal debtor and are
inherent to the debt. He may even set up those which are
purely personal to the debtor-such as minority, cover tu re ,
or interdiction, if known to the creditor and not expressly
renounced.

1855. The suretyship is at an end when by the act of the
cred itor the surety can no longer be subrogated in the rights,
hypothees and privileges of such creditor.
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1856 . When the creditor voluntar ily accepts an immovabl e

or anything whatever in payment of the principal deb t , the
surety is discharged, though the creditor should afterwards
be evicted from such thing.

1857 . The surety who has become bound with t he consen t
of the debtor is not discharged by the delay given to the debtor
by the creditor. He may in the case of such delay sue the
debtor for immediate payment.

CHAPTE R FOURTH.

LE GAL AND JUDICIA L SURETYSHIP.

1858 . Whenever a person is required by law or by order
of a court to find a surety, he mus t conform to t he conditions
prescribed by articles 1834 , 1835 and 1836.

In t he case of judicial suretyship, the person offered must
moreover not be exe mpt from civil imprison ment.

1859 . When a person cannot find surety h e may in lieu
thereof deposit some suffic ient pledge.

1860 . A judicial surety cann ot demand t he discussion of
the principal debtor.

1861 .
demand
surety.

He who is simply surety of a. judicial surety cannot
the discussion of t he principa l debtor nor of the

BOOK SIXTEENTH.

PLEDGE.

1862 . Pledge is a contrac t by which property placed or
being in the hands of a creditor, is held by him with thc
owner's consent in sec urity for the debt.
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Th e thing may be given either by the debtor or by a third
person in his beh alf.

CHAPTER FIRST.

THE P LE DG E OF IMMOVABLES.

1863 . Immovables may be pledged upon such terms and
conditions as may be agreed upon between the parties. If no
spec ial agreement be made, the fruits are applied first in
payment of interest upon the debt and afterwards upon th e
principal. If n o interest be payable the applicat ion is made
wholly to th e principal.

Th e pledge of immovables is subject to the rules contained
in the following Chapter. in so far as they can be made to
apply.

CHAPTER SECOND.

PAWNING.

1864. The pledgin g of movable proper ty is called pawning.

1865 . The paw n of a thing gives to the creditor a right
to be pai d from it by privilege and preference in relation to
oth er creditors.

1866. The privil ege subsists only while the thing pawned
remains in the hands of the creditor or of the person
appointed by the parties to hold it.

1867. The creditor cannot, in default of payment of the
debt, dispose of the proper ty given in pawn . He may cause
it to be seized and sold in the usual course of law under the
authority of a competent court and obtain payment by
preference out of the proceeds.

1868. The debtor is owner of the property pledged un t il
it is sold or ot herwise disposed of. It remains in the hands
of the creditor on ly as a deposit to secure h is debt.
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1869. The creditor Is liable for the loss or deteri oration
of the proper ty pledged according to the rules established
in the Book respecting Obligations.

On the other hand. the debtor Is obliged to repay the creditor
the necessary expenses incurred by him for preservation.

1870 . If a debt bearing interest be given in pledge, t he
interest is applied by the creditor in payment of the Interest
d ue to h im.

If the debt for the sec ur ity of which the pledge is given do
not bea r in terest, the interest of the debt pledged is applied
by the creditor in payment of the princi pal due to ntm .

1871. The debtor ca nnot claim t he restitution of the
property given in pledge, until he h as wholly paid the debt
in principal, interest and costs; un less the property is ab used
by the creditor.

If another debt be cont racted after th e pledge is given and
become due before that firs t incurred, the cred itor is not
bound to restore the property pledged until both debts are
paid.

1872 . The pledge is indivisible although t he debt be
divisible. The heir of the debtor who pays his portion of the
debt cannot demand his portion of the proper ty pledged while
any part of t he debt remains due,

Nor can the heir of t he creditor who receives his portion of
1he debt restore the property pledged to the in jury of those
of his coheirs who are not paid .

1873 . The ri ghts of the creditor in the property pledged
to h im are subjec t to t hose of third parti es upon it, according
to the provisions conta ined in the Book respecti n g PriVileges
cnd Hypothecs.

lR74 . The rules con ta ined in this Chapter a re subject in
commerc ia l mat ters to the laws and usages of com merce.
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BOOK SEVENTEENTH.

PRIVILEGES AND HYP OTHECS .

CHAPTER FIRST.

PRE W M I NARY P ROVISIONS .

589

18.5 . Whoever incurs a personal obligation, renders
liable for its fu lfilment all his property, movable and
immovable, present and future, except such as is specially
exempted from seizure.

1876 . The property of a debtor is the comm on security of
his creditors, and in the absence of any. cause of preference,
its proceeds are sh ared by them proportionately to the
amount of thei r debts.

18.. . The legal causes of preference are privileges and
hypothecs.

CHAPTER SECOND.

PRIVILEGES .

GENERA L PROVISIONS.

18. 8 . A privilege is a right which a creditor has of being
prefer red to other creditors according to the origin of his
clai m. It results from the law and is by its n ature ind ivisible .

1879 . Among priv ileged creditors preference is regulated
by the diffe rent quali ties of the privileges, or the origin of the
the claims.

1880 . Privileged claims of equal ran k are pai d propor t ion
ate ly to their amount.

1881 . Persons wh o are su brogated in the r ights of a
privileged credi tor have hi s righ t of preferen ce.

Such creditor h as however a preference, for any remainder
due to h im, over the subrogated persons to whom he has
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not guaranteed the payment of the amount for which they
have obtained subrogation.

1882 . Persons who are merely subrogated by law in the
r ights of one and the same privileged creditor are paid
proportionately to the amount of their respective claims.

1883 . The t ransferees of different portions of a privileged
claim are paid proportionately to their shares if the respective
t ransfers have been made without warranty of payment.

Those whose transfers were made with warranty of paymen t ,
are preferred to the others. As between themselves, however,
regard is had to the date of the notice given of their respective
t ransfers.

1884. The Crown has certain rights and priv ileges result ing
from the laws relating to customs, and from other provisions
contained in special ordinances concerning matters of public
administration.

1885 . The cred itors and legatees of a deceased person who
are entitled to separa t ion of property. retain. against the
creditors of h is heirs and legatees. a right oC preference and
all their privileges upon such property of the succession as
may be subject to their claims.

The same right 01 preference exists in the cases speci fied
in articles 744 and 901.

1886. The rule as regards the creditors of a partnership
and those or the partners individually, is declared in a rticles
28 and 42 of the Commercia l Code.

1887. Pr ivileges may be upon movable or upon immovable
property or upon both toge ther.

S ECTION r.

PRIVILECES U PON MOVABLE PR OP ERTY.

1888 . Privileges may be upon the whole of the movable
proper ty, or upon certain movable property only.
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1889 . The claims which carry a privilege upon movable
property are the following, and when several of them come
together , they, except in cases governed by specia l laws, take
precedence in the following order, and according to the rules
hereinafter stated :

1 . Law costs, and all expenses incurred in the interest
of the creditors as a body;

2. The claims of the vendor;

3 . The claims of creditors who have a right of pledge
or of retention ;

4 . Funeral expenses;

5 . The expenses of the last illness ;

6 . Municipal taxes;

7 . Th e claim of the lessor;

8. Servants' wages, and sums due for supplies of
provisions;

9 . The claims of the Crown against persons accountable
for its monies.

The privileges specified under the numbers 4, 5, 6, 8, and
9 extend to all the movable property of the debtor. The
ctners are special, and affect only particular objects.

1890 . The law costs in respect of which there is privilege
under the last a rticle, are those incurred for the seizure and
sale of the movable property and those of judicial proceedings
for enabling the creditors generally to obtain payment of their
claims.

1891. The expenses incurred in the interest of the creditors
generally include such as have served for the preservation of
their common security.

1892 . The unpaid vendor of a ttung has two privileged
rights :-
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1. A right to revendica te it ;

2 . A right of preference upon Its price.

But these rights must be exercised by the commencement
of an action in respect of them within eight days after
delivery to th e purchaser.

1893 . The right to revendicate is subject also to the
following conditions:

1. The sale must not have been made on credit;

2 . The thing must still be entire and in the same
condition;

3 . The thing must not have passed into the hands of
a third party who being in good faith has paid for it or made
a loan upon it.

189'1 . If the thing be sold pending the proceedings in
revendication , or if, when the thing is seized at the suit of
a third party, the vendor be within the delay and the thing
be within the conditions prescribed for revendication, t he
vendor has a privilege upon the proceeds in preference to all
other privileged creditors hereinafter men tion ed.

1895 . Creditors having a right of pledge or of retention
rank according to the nature of their pledge or of their claim.
This privilege cannot however be exercised, unless the ri ght
is still subsisting, or could have been claimed at the time of
the seizure, if the thing have been sold.

1896. Privileged funeral expenses include only what is
suitable to the station and means of the deceased, and are
payable out of a ll his movable property.

They include the mourning of the widow, within the same
restriction.

1897. The expenses of the last illness include the charges
of the ph ysicians, apothecaries and nurses during the illness
of which the debtor died, and are taken out of a ll the movable
property of th e deceased.
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In ceces of cl-rente otcasc, the pn vn -ee covers only the
expenses during the last six months before the decease.

1898 . The municipal taxes which rank before all other
privileged claims hereinafter mentioned, are limited to tax es
on persons and personal property.

1899. The privilege of the lessor attaches to ren t for a
term not exceeding twelve months, whether the lease be
authentic or otherwise.

1900 . Domestic servants and hired persons are next
entitled to be collocated by preference upon all the movable
property of the debtor for whatever wages may be due to
them , for a period not exceeding three months previous to
the time of the seizure or of the death.

Clerks, apprentices and journeymen are entitled to the same

preference, but only upon the merchandise and effects
contained in the store, shop, or workshop in which their
services were required for arrears of a period not exceeding
th ree months.

1901. (Subst. 34-1956). The privileges upon ships, u pon
their cargoes and their freight, are declared in ihe Act of
Parliament entitled Th e M erchant Shipping Act~ 1894 (57 &
58 Vict. c. 60) , and the Acts amending the same, or any other
sta tute relating thereto.

1902 . Other rules concerning the collocation of certain
privileged claims, are con tain ed in the Code of Civil
Procedure.

SECTION 11.

PRIVILEGES UPON IM M OVABLES .

1903. (Am. 4-1908). The privileged claims upon immov
ables are herein after enumerated, and rank in the following
order :-

1 . Law costs and the expenses incurred for the common
interest of the creditors ;

,'
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2. F uneral expenses, such as declared in article 1896,
when th e nroceeds of the movable proper ty h ave proved
insufficient to pa y them ;

3 . The expenses of t he last illness, such as declared in
a rt icle 1897, and subject to the same restriction as funeral
expen ses;

4. The amount of advances made, or value of supplies
furnished Li ar tilling, sowing, planting, CUltiva ting, reaping,
curi ng, milling, gin ni ng and manufacturing or claim of
metayers for tilling, SOWing, planting, and c Ulti vating;

5 . Municipal and local taxes ;

6 . The claim of the builder, subjec t to the provisions of
article 1905 ;

7 . The claim of the vendor;
8 . Salaries and wages of managers, overseers and

servants, for a period not exceeding three month s ;

9. Wages of labourers for a per iod n ot exceeding one
month .

1904. (Subst . 7-1952). The privilege for adv ances made or
supplies furnished for the cultivation of an estate and for the
growing crop, including the adva nces and supplies for reaping,
curing, milling, ginning and manufactu ring f and for the
purchase of crops to be manufactured , exists upon the crop
and upon the produce of such crop-and of all crops purchased
fr om cane farmers or otherwise and the produ ce thereof; and
also, if such crop be no t taken off before the time of the sale
of the estate, upon the estate Or property u pon which the
crop is growing, provided that the advances be made or the
supplies be furnished by vir tue of an order of the JUdge which
authorises the amoun t of such advances or supplies or both.
The pr ivilege in the case of the sale of the estate exists to
the extent on ly of the additional value given to the estate
through such expenditure. Metayers have a privileged claim
for the value of their crop on the registration of their
contracts wh ich mus t be mad e in authentic term or signed
before a Magist ra te.
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190 5 . Builders , or othe r workmen , and arch itec ts have a
r ight of preference over the vendor and all other credrtora,
onl y upon the addition al value given to the immovable by
their works, prov ided an official statement establishing the
state of the premises on which the works are to be made,
have been previously made by an expert appointed by the
J Udge, and that within six months from their completion
such works have been accepted and received by an expert
appointed in the same manner, which acceptance and
reception must be established by another official statement
containing also a valuati on of the work done ; and in no case
does the privilege extend beyond the value ascertained by
such second statement , and it is reducible to the amount of
th e additional value which the immovable has at the time
of the sale.

In case the proceeds are insufficient to pay the builder and
the ven dor, or in cases of contestati on , the additional value
given to the property by the buildings is established by a
relative valuation effect ed in the manner prescribed in the
Code of Civil Procedure.

1906. Th e vendor has a privilege upon the immovable sold
for all the price due to hi m.

If there have been several successive sales, the prices of
which are wh olly or partly due, the fir st vendor is preferred
to the second, t he second to the third, and so on .

The same right extends :
To don ors, for the payments and charges stipulated in their

favour;
To co-partitioners , coheirs, and eo-legatees upon the Immov

ables which they owned in common, for the warranty of t he
partitions made between them an d of the differen ces to be
paid.

SECTION HI.

HOW PRIVILEGES UP ON IMMOVABLES ARE RETAINED .

1907 . With regard to immovables, privil eges produce n o
effect among creditors, unless they ar e made public in the
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manner determined in the Book respectin g R egist ra t ion of
Real Riglzts, saving the exceptions therein mentioned.

CHAPTE R THIRD.

H YPOTHECS.

SECTION r.

GE NERAL PROVISIONS.

1908 . (Am. 34·1956) . Hypolhec is a real right, and is a
charge upon immovables special ly pledged by it for the
fulfilment at an obligation, in virtue of which charge the
cred itor may cause the immovab les to be sold in the hands
of whomsoever they may be, an d has a preference upon the
proceeds as fixed by this Code.

1909 . Hypothec is indivisible and binds in entirety a ll t he
immovables SUbject to i t an d each and every portion of them.

1910. Hypothec extends over all SUbsequent improvements
and over alluvial increase of the hypothecatcd property.

It secures besides the principal, whatever interest accrues
therctrom, under the restrictions stated in the Book respecting .
Registration of Real Rights, and all costs incurred.

It is merely an accessory and subsists no lon ger than the
obligation which it secures.

1911 . Hypothec can take place only in the cases and
according to the formalities authorised by law.

191 2. Hypothec may be either legal, judicial, or con
ventional.

1913 Legal hypothec is that wh ich results from the law
alone.

J udicial hypothec is that which results from judicial acts.

.Conventional hypothec results from agreement.
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19U . Hypothec UlJOn an undivided portion of an immov
able, attaches to that portion of the immovable which falls to
the share of the nypotbecary debtor a fter partition, saving the
p rovisions of article 673 .

1915 . Hypothec cannot be acquired, to the prejudice of
existing creditors, upon the immovables of persons notoriously
insolvent, or of traders within the thir ty days prev ious to
their bankruptcy.

SECTION 1I .

LEGAL RYPOTHEC.

1916 . (Am. 34-1956) . The only righ ts and claims which
involve legal hypothec, under the restrictions hereinafter
mentioned, are declared in paragraphs one and two of this
secnon.

1917 . Legal hypothec affects generally the present and
future immovables of the debtor.

1918 . Such hypothec must be registered, as prescribed in
the Book respecting Registration of Real Rights.

1919 . (Rep. 34. 1956) .

§ L Legal Hypothec 0/ Minors and I nterdict ed

Perscms.

1920. Minors of unsound mind and interdicted persons
have a legal hypothec upon the immovables of their tutors or
curators for the balance of the tutorship or curatorship
account.

But the amount of the hypothec may be limited by the
JUdge on t he assu m.pt ion of the tutorship or curatorship.

1921 . This hypothec takes place [rrespectlvely of the place
where the tutor or curator has been appointed.

597
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" I

*2. J.,egal H y nothec of the Cr" WI1.

1£22. The crown h as a legal hypothec for monies due
to it.

SECTION m .

Jt.'DICI AL HYPQTHEC.

19:!3. (Am . 20.1912) . Judicial hypothec results from
judgments of the courts of the Colony ordering the payment
of a specific sum of mon ey. Such judgments likewise involve
hypothec for interes t and costs without specuytng the amount
subject to the restrict ions contained in t h e Book respecting
Re9i~t1"ation of Real Righ ts.

It also results from judicial suretyship an d from any other
judicial act creating an obligation to pay a specific sum of
money.

J Udicial hypothec affects generally the immovables own ed
by the debtor at the time of the registration of such
hypothec and those subsequently own ed by him unless the
same are exempt from seizure or are incapable of alienation
otherwise.

But the order of the Judge authorising the amount of
advances or supplies for cultivation, crops and utherwise under
article 1904 confers judicial hypothec fr om its registrat ion as
prescribed in article 2002 only on the immovables respecting
which the order was made and in so far only as th e same are
the property of the debtor who applied for, or of any person
who con sented to, the ord er.

SECTION IV

CO:iVENTIONAL H YPOTHEC.

H124 . Conventional hypotheo can only be granted by those
who are capable of alienating the immovables wh ich they
subject to it; this rule however being subject to exception
under the provisions of special enactmcnts con cerning
Fabriques.
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1925 . Persons who se right to an im movable is suspended
by a condition, or is determinable in certain cases, or is subject
to rescission, can only gran t h ypothecs upon it which are
subject to the same conditio n or to the same rescission .

1926 . The proper ty of minors and interdicted persons, and
that of ab sentees so lon g as it is on ly provisionally h eld , cannot
be hy pothecatod otherwise than in virtue of judgments. or
for the causes and subject to the formaliti es established by
law.

192':' . Conventional hypoth ec cannot be granted otherwise
than by an act in notarial form, or by will.

1928 . A hypothec gran ted by a debtor upon an immov able
of which he has possession as proprietor, but under an insuffi
cient title, takes ettect from the date of its registration if he
subsequently obtain a perfect title ; but without prejudice to
the rights of third parties.

The same rule applies to judgments rendered ag ainst a
debtor under the same circu mstances.

1929 . A convent ion al hypothec is in valid, unless it conta in
a statement of the maximum principal sum to be secured by
it.

This provision does not extend to life-rents or ot he r
cbligations appreciable in money, which are stipulated in gifts
inter vivos.

1930 . Hypothecs created by a will upon immovables sub
jected by the testator to certain charges, are governed by the
same rules as conventional hypothecs.

1931 . Conventional hypothecs may be granted for any
obligation whatever.

SECTION V.

THE ORDER I N WHICH HYPOTHECS RANK.

1932 . As betwee n the creditors, hypcthecs rank in the
order of their respective dates , when none of them have been
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registered in conformity with the provisions contained in the
Rook respecting Registration of Real Rights.

1933. The creditor who expressly or tacitly consents to
the hypothecation in favou r of another of the immovable hypo
thecated to himself is deemed to h ave ceded to the latter his
preference ; and in such case an inversion of order takes place
between these creditors to the extent of their respective claims;
but in such manner as not to prejudice intermediate creditors
if there be any.

1934 . A cred itor who has a hypothec upon more than one
immovable belon gin g to his debtor may exercise it upon such
one or more of them as he deems proper.

If however all or more than one of the immovables t hus
hypothecated be sold , and the proceeds h ave to be distributed,
his hypothec is divided rateably upon so much of their
respective pr ices as remains to be distributed, when there are
other SUbsequent creditors holding hypotheca upon some one
or other only of such immovables .

1~35. The privileged or nypothccary creditors of a vendor
rank before him, regard being had among them to the order
of preference or priority.

1936. Creditors whose claims are suspended by a condition
are nevertheless collocated in their order, subject however to
the con dition s presc r ibed in the Code er Civil Procedure.

1937. The provisions concerning p rivileges contained in
ar-ticles 1881, 1882 and 1883 are also applicable to hypotheca.

CHAPTER FOURTH.

THE EFFECT OF PRIVILEGES AND HY POTHECS W ITH REGARD TO

THE DEBT OR OR OTHER HOLDER OF HYPOTlIECATED

PROPERTY.

1938 . Hypotheca do not divest the debtor or other holder
of the h ypotheeated property, either of whom contin ues to
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enjoy the property and may alienate it, subject however to
the privi lege or the hypothec charged upon it.

1939 . Neither the debtor nor other holder can, with a
view of defraudin g the creditor, deteriorate the immovable
charged with a privileged or hypothecary claim, by destroying
or in jurin g, carrying away or selling the whole or any part
of the buildings, fences or t imber thereon, or cattle, or carts,
cranks and other implements employed in the working of the
property.

194.0 . In the event of such deterioration the creditor who
has a privilege or hypotbec upon the immovable may sue
him, even though the claim be not yet payable, and recover
lrom him personally the damages occasioned by such deterio
ration, to the extent of such claim and with the same righ t
of privilege or hypothec ; but the amount so recovered goes
in reduction of the claim.

19B . Creditors having a registered privilege or hypothec
upon an immovable may follow it into whatever hands it
passes and cause it to be sold judicial ly in order to be paid
out of the proceeds, according to the order of their claims.

1942 . In order to secure his rights the creditor has two
remedies, namely, the hypothecary action and the action to
interrupt prescription. The latter is treated of in the Book
respect in g Prescript ion .

SECTION I.

THE HYPOTHECARY ACTION.

19·13. 'rtic h ypothcca ry action may be brought by creditors
whose claims are Iiqutdated and exigible, against al l persons
holding as proprietors the whole or any portion of the immov
able hypothecated for their claim.

19-U . When the property is in the possession of an
usufructuary the action must be brought aga inst the pro
prietor of the lan d and against the usurructuary con jointly,
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or notice of it must be given to whichever of the two h as
not been sued in the first instance.

;1945. If the possessor be charged with a substitut ion,
judgment may be obtained against him in an hypothecary
action, without mak ing the substitute a party, except when
the hypothec was created by or through such possessor and
in any case without prejudice to the right of the substitute
as declared in, the Book respecting Gif t s.

1946. The object of the hypothecary action is to have the
holder of the immovable condemned to sur render it, in order
that i t may be judicially sold, unless he prefers to pay the
debt in principal. and interest as secured by registration,
together with the costs.

If the claim be for a rent the holder in order to avoid sur.
renderin g must pay the arrears and costs, and consent to
continue the payments either by a renewal deed or by a
declaration which the subsequent judgment renders effective.

'19;1 ' . The holder against whom an action is brought for
the enforcement or for the recognition of a hypothec has a
right to make either his vendor, or any previous grantor.
bound to warrant the property against such claim, a party
to the suit, in order that such vendor or grantor be condemned
to intervene and repel the action or to make indemnification
against the condemnation and any damages that may result
therefrom.

'l 9.J8. For this purpose the holder who is sued may set up
a dilatory exception to the demand, as explained in the Code
of Civil Procedure.

19;19 . The holder may set up against the demand all
grounds of defence whatever tending to its di smissal , Whether
the person bound to warrant the property h as been made a
party or not.

1950 .
brought,

The holder against whom the hypothecary ac tion is
and who is neither charged with the hypothec nor
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personally liable for the paymen t of the debt, may, besides
the grounds of defen ce tendin g to destroy the hypothec, set
up an y of the exceptions set forth in the five following
paragr aphs, if there be grounds for them.

§ 1. The Exception of D iscussion .

1951 . If the person who gran ted the hypoth ec or those
who are personally liab le for the payment of the debt possess
property, the holder agains t whom th e hypothecary action is
brough t may, before he can be ca lled upon to surrender,
require the credit or to sell the property belonging to the
debtors personally boun d, provided h e indicates su ch property
and ad vance the money necessary to obt ain its discussion .

1952 . This right of discussion however cannot be set up as
an except ion in respect of immovables hypothecated for the
payment of a ren t created for the price of the lan d.

§ 2. The Except ion of warranty.

1953 . The holder may repel the hypothecary action, or the
action for t he recognition of a h ypotbec. wh en the prosecut
in g creditor is in any way wh atever person ally bound to
warrant the immovable against such hypothec.

195-1 . This exception of warranty is equ ally available if
the prosecuting creditor be h imself the h older of another
immovabl e bou nd for the warran ty of the defendant against
the hypothec sued upon. The creditor in such case cannot
maintain his action unless h e previously surrenders suc h
immovable.

§ 3. The Except ion. of Subrogation.

1955 . The holder who is sued has a right to be su brogated
in the r ights and claims of the prosecuting creditor against
all other persons liable (or the paymen t whether personally or
hypotbecarity.

1956 . If the prosecuting creditor or those from wh om h e
derives his claim, have destroyed. any righ t or recourse which
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the holder might otherwise have exercised in order to be
indemnified against the condemnation sought for, or have
by their own act become unable to transfer the same to him,
the action to that extent falls.

§ 4. The Exception resulting from Improvements.

1957. The holder against whom the hypothecary action is
brou gh t may also demand t hat t he surrende r which he may
be ordered to make, be subject to his pr ivilege of being paid
the value of the improvements made upon the immovable ,
either by himself or by such of the persons from whom he
derives his claim as are not personally bou nd to the payment
of the hypothecary debt, the whole in conformity with the
rules contained in the Book respecting Ownership.

§ 5. The Exception resulting from a Privileged
Claim or a Prior Hypothec.

1958 . The holder who has received the immovable in
payment of a privileged debt or of an hypothecary claim pr ior
to that brough t against h im, or who has paid a prior hypo
thecary claim, has a right, before being compelled to
surrender, to obtain from the party suing him security
that the immovable will bring a sufficient price to ensure the
payment of his priv ileged or prior claim.

SECTION II.

THE EFrECT OF THE HYPOTHECARY AC'I'ION.

1959 . The alienation of an immovable by the header
against whom the hypothecary action is brou ght, is of no
effect against the creditor bringing the action, unless the
purchaser deposits the amount of the debt, in terest and
costs due to such creditor.

1960. The h older against whom the hypothecary action is
brought may surrender the immovable before judgment. If
he do not, he may be condemned to surrender it within the
usual delay or t h e period fixed by the Court, and in default
thereof to pay the plaintiff the full amount of his claim.
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The immovab le must be surrendered in the condition in
which it the n is, th e surrender being subject to the provisions
contained in articles 1939 and 1940.

1961 . The holder may be condemned personally to pay the
ren ts, issues and profits which he has received since the
service of process, and any damages he may have caused to
the immovable since th at time.

1962 . The surrender and sale are effected in the man ner
prescribed in the Code of Civil Procedure.

1963. Servitudes or real rights which the holder h ad upon
th e immovable at the time of his acquisition of it , or which
h e extinguished duri n g his possession of it revive after the
surrender.

Such rights likewise revive in favour of the purchaser when,
upon a demand for confirmation of title, he is obliged to
deposit the purchase money in order to discharge hypotheca,
or becomes evicted by a creditor who outbids him as set forth
in the Code of Civil Procedure.

1964 . The holder surrenders only the occupation and
j-ossesston of the immovable, he retains the ownership until
the adjudication, and he may at any time before such
adjudication stop the effect of the hypothecary judgment and
of the surrender, by paying and depositing the full amount of
plaintiff's claim and all costs.

1965. Person s bound to warrant the property may likewise,
upon paying the hypothecary debt or procuring the extinction
of the hypothec, stop the effect of the surrender and have
it declared inopera t ive upon peti tion or application to the
Cour t in which such surrender was made.

CHAPTER FIFTH.

T HE E XT I NCTION OF PRIVJLEGES AND HYPOTIIECS.

1966 . Privileges and hypotheca become extinct:
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1. BJ' the total loss of the property subject to the
privilege or hypothec ; by the changing of its natu re ; and ,
except in certain cases, by its ceasing to be an object of
commerce;

2 . By t he determination or legal exti nc tion of the
conditional or precar ious right of the person who gran ted the
privilege or the hypothec ;

3 . By the confusion of the qualities of privileged or
hypothecary creditor and pu rchaser of the property charged.
The hypo thec or privilege nevertheless reviving it t he creditor
who has become purchaser be evicted for a cause which is not
a ttributable to himself ;

4. By the express or tacit remission of the privilege or
hypothec ;

5. By the com plete extinction of the debt to which the
privilege or hypolhec Is a ttached, and also in the case provided
In a rticle 1127 ;

6 . By judicia l sal e and also by exprop riation for public
purposes, the creditors in suc h case retaining their recourse
u pon the price of the property ;

7 . By judgmen t of con firmation of title, as provided in
t he Code of Civil Procedure ;

8. By prescription.

BOOK EIGHTEENTH.

REGISTRATION OF REAL RIGHTS .

CHAPTER FIRST.

GE NERAL PROVIS IONS.

1967 . Regist ra tion gives effect to rea l righ ts and estab
lishes their order of priority according to the provisions
conta ined in this Book.
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J968 . All real rights subject to be registered take effect
from the moment of their regist ration against creditors whose
rights have been r egistered subsequently or not at all. If
however a delay be allowed for the registration of a title and
it be registered within such delay, such t itle takes effect
against subsequent creditors who have obtained prior ity of
registration.

1969 . The following rights are exempt from the formalit y
of registration :

1 . The privileges mentioned in paragraphs 1, 5, 8 and
9 of ar ticle 1903.

2 . Hypothecs in favou r of the Crown.

1970 . The not ice received or knowledge acqu ired of an
unregistered right belonging to a third party and subject to
registration, cannot prejudice the ri ghts of a subsequent
pu rch aser for valuable consideration whose ti tle is du ly
registered, except when such title is derived from a bankrupt
of a person notoriously insolvent.

1971 . Wan t of regist ration may be pleaded against minors,
in terdic ted persons and married women.

1972. Regi stration may be demanded by minors, in terdicted
persons, or mar ri ed women , themselves, or by any person in
their behalf.

1973 . When two or more persons receive deeds of convey
ance of a property from the same grantor he who first register s
his deed has the preference.

1974. The regist ration of a title conferr ing real rights in
or u pon the immovable property of a pe rson , if such registration
take place within thirty days of the bankruptcy of such person
or a t a time when such person is notori ously insolvent , is
without effect except in th e case in which th e delay given for
the regist ration of such t itle, as mentioned in the following
Ch apter, has not yet expired.
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1975 . The same rule applies to th e regist ration effected
after the seizure of an im movable, when suc h seizure is
followed by judicial expropri ation.

1976. Regist ra tion avails in favou r of all parties whose
rights are mentioned in the registered document.

1977. Privileged claims not registered take effect, as
regards other unregistered claims, according to their rank
or their da te, and are prefe rred to sim ple chtrcgraphic claims ;
saving the exceptions contained in ar ticles 1974 and 1975.

1978. Registration does not in terrupt prescription.

1979. Other provisions concerning registration. both as
regards real rights and movable property and righ ts, are
con tain ed in other Books of this Code.

CHAPTER SECOND.

RULES PARTICULAR T O DIFFERENT TITLES BY WHICH REAL

RIGHTS ARE ACQUIRED.

1980 . (Subst . 10-1904) . All acts inler vivos, conveyin g
the ownership, nuda propnetas or usufruct' of an immovable
must be registered at len gth or by an abst ract hereinafter
called a memorial.

In default of such registration , the title of conveyance
cannot be invoked against any third par ty who h as pu rchased
the same property or received an on erous girt of it from the
same vendor or donor for a valuable considera tion and whose
title is registe red.

Every convey ance by will of the ownerntp. nuda proprietas
or usurruct of an immovable must be registered either at
length or by memor ia l, with a declaration of the date of the
death of the testa tor -and the designation of the immovable)

The transmission of the ownership, nuda proprietas or
usurruct of an immovable by succession must be registered
by means of a declaration setting forth the name of the heir ,
his degree of relationship to the deceased, the n ame of the
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la tter , the dale of hi s death , and t he designation of the
immovable.

Provided always that aU acts inter v ivos purporting to
convey the ownership, nuda propriet as or usufruct of an
immovable shall be null and void, unless prior to the execu tion
of such acts the title of the person or persons purporting to
make such conveyance shall have bee n registered ; but this
proviso shall not annular render void any act wh ereby the
Crown purports to mak e any such conveyance , or in any
manner whatsoever affect any right of the Crown .

1981. Persons conveying immovables by sale, gift or
exchange preserve aU their rights and privileges by registering
the deed of alienation within fifteen days from its date, even
against persons registering their rights between the dates of
such deed and of its registration.

The right of the vendor to take back an im movable sold,
in the case of non-payment of the price, does not affect
subsequent purchasers who have not SUbjec ted themselves to
suc h righ t , unless the deed in which it is st ipulated h as been
registered as in ordinary cases; nevertheless the ven dor in this
matter as well as for securing the price has all the advantag e
of the delay of fifteen days.

1982 . All judgments declaring the dissolution , n ullity, or
rescission of a registered deed of conveyance or other title by
which an immovable has been transmitted, or permitting the
exerc ise of a r ight of redemption or of revocation , must be
registered at length within fifteen days after they are rendered.

1983 . The action of the vendor to have the sale dissolved
by reason of the non-payment of the price, according to article
1446, cannot be brought against third parties, if the stipula
tion to that effect have not been regtstered.

The same rule applies to the right of redemption.

1984 . The privilege of the builder dates only from the
registration of the s ta temen t establi shing the condition of
t he premises, as required in the Book respecting Privileges and



610 Civil Code. [Ch. 242

Hypothecs, and takes effect against other registered cla ims
by means only of its registration wt.htn fifteen days, after t he
elate of the second statement establishing the valuation and
acceptance of the works done.

1985. The privilege of co-parnnoners, as well for the
payment of differences as for t he other r ights resulting from
partition, is preserved by the registration of t h e deed of
partition within fifteen days from its date.

1986 . The same delay is allowed coheirs and eo-legatees
for the registration of the rights and privileges accruing to
them under acts of judgments of licitation.

1987. Creditors and legatees cla iming separation of
property preserve a right of preference upon the estate of
their deceased debtor, against the creditors of the heirs or
legal representatives of the latter, provided t hey register
within six months after the death of their debtor t he rights
which they have against his succession.

Such registration is effected by means of a notice specifying
the nature and amount of their claims and describing any
immovables affected thereby.

1988. Claims for funeral expenses and expenses of tast
illness do not retain their privilege upon immovables unless
a memorial of such claims is regist ered in t he manner and
within the delay prescribed by the preceding a rticle.

1989 . Fiduciary substitutions in respect of immovables
contained in deeds of gift inter vivos are subject to the general
rules mentioned in article 1980 as regards third parties whose
real rights upon such immovables have been registered.

As regards all other in terest ed part ies the registrat ion of
substitutions takes effect according to the provisions contained
in the Book concerning Gifts.

1990 . If the substitution be created by will, it is subject
U'3 regards registration to the provisions hereinafter set forth
in respect of wills.
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1991. All rights of ownership resu lting from wills, and all
special hypothecs therein declared, are preserved and tak e
their full effect by means of their regi stration within six
months from the death of the testator , if he die within the
limits of th e Colony, or within two years from such decease,
if it occur beyond such limits.

1992. In the case of the concealment, suppression or
contestation of a will , or of any other difficulty, persons
inte rested, who , without negligence or participation on their
part, are disabled from effecting its registrati on within the
delay prescribed by the preceding article, may nevertheless
preserve their right by registering within the same delay a
statement of such contestation or other impediment , and
registering the will within six months after it or its probate
has been obtained, or after the removal of the impediment.

1993. Nevertheless the registration of the statement
mentioned in the preceding article has no retroactive effect
unless the will be registered within five years from the death
of the testator.

199-1 . Married men of full age are bound to register,
without delay, the hypotheca and tncumbrances to which
their immovables are subject in favour of their wives. In
default they are liable to damages and also to in dictment for
mtsdemeanor.

1995 . If the married man be a minor, his fa ther, mother,
':II' t utor, who consen ted to his marriage, is bound to eflect the
registration mentioned in the preceding article, on pain of
being held liable for all damages in favour of the wife.

1996 . (Subst . 34.1956) . (1) Th e sole or principal notary
who received the contract of marriage, or the declaration under
the prov iso to article 1180, an d the h usband, are bound to
cause it to be regist ered at the expense of th e spouses within
one month after the marriage ceremony or the making of the
declaration , as the case may be.
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(2) In default the h usba nd is li able sum marily on
t he complaint of any person to a penalty of n inety-six
dollars for every mon th it remains unregistered unless he
proves to t he sa tisfaction of t he Court t ha t th e nota ry was
supplied with funds for t he purpose and the notary who has
been supplied with funds for the purpose is a lso liable
similarly to a like penalty on default .

The Court may award the complainant a portion of t he
penalty not exceeding one-half.

1997 . (Subst.34·1956). (1) A notary must a lso within
one month after the execu tion of a contract of marriage or a
declaration before him as sole or principal notary deliver a
certificate to the Registrar of Deeds (in such form as the
Registrar may prescribe or approve) stating th e da te of the
contract, its place of execution, the fun n ames of the spouses,
and whether they were married in separation or communit y
of property.

(2) I n default such notary is liable summarily on the
complaint of any person to a penalty of ninety-six dollars for
every month suc h certificate is undelivered .

The Court may awa rd the complainant a por tion of the
penalty not exceeding one-half.

(3) No fee is to be charged in t he Registry for filing
the certificate.

199R. Tutors to minors, and curators to in terdicted
persons are bound to register, without delay, the hypotnecs to
which their rea l estate is subject in favour of such minors or
interdicted persons, under the rains heremabove declared
against married men in ar t icle 1994.

1999 . (Rep. 34-1956).

2000. Every notary called upon to make an inventory is
bound to see that the tutorshi ps of the minors, or the
cura torships of the in terdicted persons in terested in such
inventories are duly registered, and. if necessary, to cause such
registra tion to be effected at the expense of such t utors or
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curators, before proceeding with the inventory, on pain of all
damages.

2001. The hypothec of minors against their tutor or of
in te rdicted persons against their curator has effect only from
the regist ra tion of the act constituting the tutorship or
curatorship.

2002. (Subst. 4-1908). The judgments and judicial acts
ef the civil courts confer hypotheca from the date of their
regist ration. But an order of the J udge authorising the
amount of advances or supplies under article 1904, must be
registered within five days of the date of the order.

2003. Registration of a deed of sale secures to the
vendor, in th e same order of preference as for the principal ,
the in terest for five years besides wh at is due upon the
current year.

200-1 . Registrat ion of a deed constituting a life-rent or
other rent preserves a preference for the arrears of five years
besides what arc due upon the current year.

2005. Registra tion of an y other claim preserves the same
right of preferen ce for the in terest of only three years besides
what is due upon the current year.

2006. The creditor h as a hypothec for the remainder of
the arrears of interest or of rent from the date only of the
regist rat ion of a claim or memorial specifying the amount of
arrears due and clai med.

Nevertheless the arrears of interest due at the ti me of the
first registra ti on and therein specified are preserved by such
regtstratton.

2007. Renunciat.ions of dower, of successions, of legac ies,
or of community of property cannot be pleaded against third
parti es unless they h ave been registered.
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2008. Every conveya nce or t ransfer , whether voluntary or
judicial, of a privileged or h ypo th ecary claim mu st be
registered.

A duplica te of the certificate of its registration must be
furni shed to the debtor together with the copy of the transfer.

If t hese formalities be not observed the con veyance or
transfer is without effect against subsequen t transferees who
have conformed to the above requirements.

All subrogations in such rights gran ted by au thent ic deeds
or by private writings must likewise be registered and notice
thereof be given.

If the subrogation take place by the sole operation of law,
it may be registered by t ranscribing the document from
which i t results, with a declarat ion to that effect.

The t ransfer or subrogation must be mentioned in the
margin of the registry of the t itl e creating the debt, with a

•refer ence to the number of the entry of such transfer or
subrogation.

2009. The lease of an immovable for a period exceeding
cne year cannot be pleaded against a subseq uent purchaser
unless it has been regist ered.

2010. No deed containing a discharge from the rent of an
immovable for more than on e year in anticipation, can be
pleaded against a subsequent pu rchaser unless it has been
registered, together with a description of the immovable.

CHAPTER THIRD.

THE ORDER OF PREFERENCE OF REAL RIGHTS.

2011 . Privileged r ights wh ich are no t subject to regist ration
take precedence according to th eir respective rank.

Righ ts subject to registration and which have been registered
within the prescribed delays, take effect accordin g to the
provisions con tained in the preceding Chapter.

Except the above cases and th e case of article 1977, real
rights rank according to the date of their registration.
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If however two titles crcatmg hypothcc be entered for
registration on the same day they rank together.

If a deed of purchase , and a deed creating a nypouiec,
both affecting' th e same immovable, be entered on the same
day they rank according to the date of their execution.

CHAPTER FOURTH.

THE MODE AND FORM ALITIES OF REGISTRAT ION.

2012. (Am. 23-1916) . Registration is effected at len gth
or by memorial.

It may from ti me to ti me, without howeve r interrupting
prescr ipt ion, be renewed upon the demand of the creditor or
his ass igns or of any other person in te rested or ent itled to
demand registration. The renewal is made by transcribin g,
in a register kept for that purpose, a notice to the Regist rar
designating th e document, the date of its original regist ration .
th e immovable affected and the person who is then in
possession of it; and the volume and page in which the
not ice of renewal is registe red must be referred to in the
margin of the original registration .

Unless otherwise provided all documents presented for
registration shall be drawn up in the English language.

SECTION I .

REGISTRATION AT L ENGTH.

2013. Registrat ion at length is effected by transcribing on
the register the title or document which creates or give rise
to the righ t , or an ext ract from suc h title made and certi fied
according to the provisions of article 1148.

Errors of omission or commission in the regist ration at
length of any docu ment or in the document presented for
regist ra t ion do not affect the vali dity of such registration
unless they occur in some material provision which sh ould be
noti ced in a memorial or in a Registrar's certificate.

2014. (Am. 34~1956). The no t ices mentioned in articles
1918, 1987,2001 and 2002 must be registered at length.
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2015. (Am. 23-1916). Regist ration a t length of a n ota r ial
deed may be obtained upon t h e production of a copy or
extract thereof certified by the notary, if he have kept the
original of record, or of the original itself, if it have been
delivered by the notary.

If the title be a private writing it must be proved in th e
manner hereinafter prescri bed with respect to memorials.

The following documen ts, if duly proved and authenticated,
may likewise be registered :-

1. The documents me ntioned in the paragraph num
bered 3 of article 1152, or a notartat copy of any such document
deposited with a notary in the Colony grant ing the copy, and
copies of the powers of attorney ment ioned in the paragraphs
numbered 5, 6, and 7 of the said article.

2 . A notarial document in the F rench lan guage executed
in the Colony before the first day of J anuary, One thousand
nine hundred and five.

3. Nota rial copies of a certified t ransla ti on in English
of any document executed in any language other than English,
which translation together with the document transla ted is
deposited with a notary in the Colony granting th e copy.

2016. (Subst. 10-1904). The certificate of registration at
length is written upon the document itself and mentions the
day and hour a t which it was entered, and the book and
number under which it was so entered and registered.

SECTION H .

REGISTRATION BY M EMORIAL.

20 J7 . A memorial for regist ra ti on is a summary description
of the real rights which the party interested wishes to
preserve. The memorial is de livered to the Registrar and
transcribed upon the register .

2018 . The memortal must be in writing and may bp made
a t the request of any party in terested in 01' bound to effect
the registration, and must be attested by two subscribing
witnesses.
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The party requiring the memorial must subscribe his name
to it , and if h e cannot write, his name may be subscribed by
another person , provided it be accompanied by the ordinary
mark of suc h party made in the presence of the attesting
witnesses.

The memorial may be made on behalf of the Crown by the
Treasurer or other officer of the Crown in whose hands the
documen t is, and it must state the name, office and dom icile
of the person by whom it is made.

2019. Wh en there are more writings than one to complete
the rights of the person requiring registration, they may be
nU included in one memorial without its being necessary to
insert more than once therein the description of the parties
or of the immovables or other proper ty.

2020. The memorial must set forth;

1. The date of the t itle and the name of the place
where it was executed ;

If it be a n otarta l act, the name of the notary who keeps
the original thereof, or the name of the notaries or of th e
notary and witnesses who signed it , if the original have
been delivered ; if it be a private writing the names of the
subscribing witn esses; if it be a judgment or other judicial
act, it must designa te the Court;

2 . The nature of the title;

3. The desc ription of th e creditors and debtors ami
other parties thereto ;

4. The descrtptton of the property subject to the right
claimed, and that of the party requiring registration;

5. The na ture of the right claimed, an d, if it be a claim
for mon ey, the amount due, the rate of in terest , and the
taxed costs if there be any.

If the rate of interest be not specified, the registration does
not preserve the right to interest beyond the legal rate.

2021 . The memorial is delivered to the Registrar together
with the ti tle or document, or a notarial copy of the t itle, and



618 Civil Code. [Ch. 2·t2

must be acknowledged by all or one of the parties to i t, or be
proved by the oath of one of the subscribing' witnesses.

2022. When the memorial is executed in the Colony, it
may be proved by the affidavit or one of the witnesses. sworn
to before the Judge, Registrar, or commissioner.

2023. When it is executed in any other British possession,
it may be proved therein by an affidavit sworn before a Judge
Cl' t he mayor of any municipality.

2024. If it be executed in a foreign cou ntry, the affidavit
may be sworn to before any minister , or charge d'affair es, or
consul or vice consul of Her Majes ty, or commissioner for
receiving affidavits in such foreign state.

2025. (Subst. 10-1904) . When any m emorial of a ti tle is
presented for registration, the Regist rar is bound to endorse
upon such title the words "registered by memorial ",
mentioning the day, the hour and time at which such
memorial is entered, and also in what book '! an d under what
number the same is entered an d registered; an d he must
sign such certificate.

The memorial remains among the records of the Registry
office and forms part thereof.

2026 . Every claim or memorial for the preserva tion of
interest or of arrears of ren t must specify the amount thereof
and the title under which they are due, and be accompanied
by the affidavit of the creditor that suc h amount is due.

2027. The provisions of this section, in the absence of
spec ial provision to the contrary, apply to any documents or
titles which do not affect immovables, but the registration of
which is required by some special law.

CHAPTER FIFTH.

THE CANCELLING OF REGlSTRAT IONS OF REAL RIGHTS.

2028. The registration of rea l rights , or the renewal
thereof, may be cancelled with the consen t of the parties, or
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m virtue of a judgment from which there 15 no appeal, or
which has become final.

The acquittance of a debt implies a consent to its
regtstrenon bein g cancelled.

Any notary who executes a to tal or par tial discharge of a
hypothec . is bound to cause the same to be registered, or is
Jiable for the damage caused by his default.

The creditor is bound to see tha t the discharge is registered,
and is responsible for any costs tha t may be incurred in
consequence of non -regist ra ti on , and he cannot be compelled
to grant a discha rge, unless a sufficient sum is placed in his
hands to pay for the registra tion and transmission.

2029 . If t he cancelling be not consen ted to, it may be
demanded from the proper court by the debtor or other
holder. by any subsequent hypothecary creditor, by a surety.
or by any party interested, together with whatever damages
may be due.

2030. The cancelling is ordered when the registra ti on or
the renewal has been errected without r ight or irregu larly, or
upon a void or informal ti tle, or whe n the r ight registered has
been ann ulled, rescinded, or extinguished by prescription or
otherwise.

2031. The consent to the cancellin g and the acqui ttan ce
or certificate of discharge may be in notarial form or under
private Signature.

When under private sign ature they must be attested by
t\110 witnesses , and cannot be received by the Regist rar unless
1hey are accompanied by an affidavit of one of such witnesses
sworn to before one of the functionaries mention ed in
articles 2022, 2023 and 2024, as the case requ ires, an d
establishing that the money has been paid in whole or in
part, and that suc h acquittance, certificate of discharge, or
consent to the cancelling was signed in the presence of such
witnesses by the party granting it.
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The discharge of any hypothec in favour of the Crown mav
be entered in the margin against the registry of such nypothec
upon the production of a copy :

1. Of an order of the Governor in Council, certified by
the Administrator;

2. Or of a certificate of Her Majesty's Crown Attorney.
stating that such hypothec is discharged in whole or in part.

The discharge of any hypothec securing a life-rent Is entered
on the margin upon production of the certificate of death of
the person on whose life the rent is created. accompanied by
an affidavit identifying such person, and suc h affidavit may
be received and certified by one of th e functionaries
mentioned in articles 2022, 2023 a nd 2024, as the case
requires .

2032. The consent to the cancelling and t he acquit tance
or certificate of disc harge, or the judgment in lieu thereof,
Must when produced be mentioned in the margin of the
registry of the ti tle or memorial establishing the creation or
existence of the r ight so cancelled.

The consent to the cancelling. the acquittance or the
certificate of discharge. when they are private writings. or a
certified copy t hereof when t hey are in notarial form. as well
as the copy of any judgment rendered to avail in lieu thereof.
registered in conformity with the present article and the
succeeding articles of this Chapter. must remain deposited in
the Registry office.

2033. The judgment declaring the nulli ty, extinction. or
dissolution of the right registered cannot , h owever. be
registered, unless it Is accompanied by a certificate tha t the
delays allowed for appeal from such judgm ent ha ve expired.
withou t such appeal having taken place .

203.J. Such judgment must have been served upon the
defend ant in the usual manner.

2035. The Sheriff is bound to cause all his deeds of sale of
im movables to be registe red. at the expense of the purchaser,
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as soon as possible, and before delivering to any person
whatever any duplicate thereof.

2036. The Registrar is bound to cause to be registered as
soon as poss ible, a t the expense of the applicant or the
purchaser, as the case may be, all judgments of confirmation
of title, befo re delivering copies thereof to any person
wh atever.

2037 . The registration at length of confi rmations of title,
snenn's sales, and other sales having the effect of discharging
property from hy pothecs, is equivalent to the regist ration of
a certificate of the discharge or of the extinction of all rights
whic h are discharged by such sales or confirmations of ti tle;
and it is the duty of the Registrar in such case to make
mention thereof in the margin of each entry establishing a
previous right extinguished by such sale, confirmation of
title, or decree of adjudication.

CHAPTER SIXTH.

THE ORGANISATlO::- OF TilE ~EGl3TRY OFFICE.

SECTION 1.

T HE REGISTRY OFFlCE AND T HE REGISTERS .

2038. A regist ry office is established for th e registration of
all real rights affecting immovables, an d of all other acts
requiring regist ra ti on .

2039. A public officer called a Regist rar is appointed by
the Governor to keep suc h registry office, who is charged to
execute the duties prescribed by this t itle; an d every act of
fraud which he com mits or allows to be committed in the
exercise of the duties of h is office, SUbjec ts him to pay to the
party inju red t r iple dam ages with costs, besides loss of ofttcc
and other pen alties im posed by law.

20..0 . (Subst . 10· 1904) . Th e registry office must be kept
cpen every day, Su ndays an d holidays excepted, from ten
o'clock in the morning until three o'clock in the afternoon.
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2041. The Registrar shall keep:

1 . An entry book in which is inscribed the par t icula rs
of each document deposited for registration, the entries being
numbered in order, according to the time of deposit ro
registrati on, such particulars being in each case th e year,
month , day and hour when the document is deposited tor
registra ti on , the names of the parties to it and of the person
on whose behalf i t is deposited, the nature of the document,
the amount for which registration is requ ired. and a general
description of the immovable affected.

2. Two registers, in which documents are t ranscribed at
length, one of them containing all deeds of sale, and the
other all other deeds and documents.

3. An alphabetical index of the names of a ll persons
mentioned in the deeds and documents registered, in which
index is entered against the name of each person, the
number of each document which mentions suc h person, and
the volume of the register in which the documen t is entered.

2042. The Governor in Council may al ter the form of
any books, indexes , or othe r official documents to be kept by
the Registra r , or direct new ones to be kept; and all orders
to that effect are published in the Gazette and take effect
from the day therei n appointed, provided such day be not
fixed at less than one month from the pu blic ation of such
order.

SECTION 11.

THE PUBLICITY OF TH E REGISTERS.

2043. The Registrar is bound to deliver to any person
demanding the same a statement ce rtified by himself of aU the
real ri gh ts affecting the immovable property of any person
designated in a written requisit ion con tainin g a sufficient
description of such person.

2044. He is bou nd to deliver, to all persons demanding the
same, copies of the acts or documen ts registered, but he must
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mention thereon the discharges, cancellations, conveyances,
or subrogations thereof which are entered in such register
or in the margin.

2045. (Subst. 10-1904) . He is also bound to allow all
persons from 11 a.m . to 2 p.m. during his office hours to
examine the entry book free from ch arge.

He must likewise , upon payment of the lawful fee, exhibit
the register to any person who has required the registration
of an act and wishes to be assured of such registration.

2046. Th e entries upon the registers and books kept by
the Regist rar must be consecu tive, without blanks or inter
ttneations.

Every document regi stered must be numbered and t rans
cribed in the order in which it is produced, and mention must
be made in the margin of the register of the hour, day, month
and year when it was deposi ted in the office for registration.

The Registrar is bound , when required to do so, to give the
person who presents a document for registration a receipt;
indic ating the number under which such document is en tered
in the entry-book.

SECTION III .

P OWERS OF REGISTRY OFF ICIALS .

20-t6A. (Ad. 23~1916) . Th e Registrar may regist er an y
document Which, though not technically complete, substan
tially complies with legal requirements, and as suc h may be
properly registered.

A document, invalid from any cause, or in any manner, is
not rendered valid by the regist ration thereof.

20-166 . (Ad. 23-1915). Registration may be refused of any
document which is incomplete, or has blanks, or is not clearly
and legibly expressed, or which does not appear to the Registrar
to comply with legal requirements, 01' wh ich in his opinion
should not be registered.
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BOOK NINETEENTH.

PRESCRIPTION.

CHAPTER FIRST.

GEN ERAL P ROVIS IONS .

[Ch. 242

20.J.7. Prescription is a means of acquiring property, or of
being discharged from an obligation by lapse of time, and
subject to conditions established by law.

In positive prescription title is presumed or confirmed, and
own ership is transferred to a posse ssor by the conti nuance
of his possession.

Ext inctive or negative prescription is a bar to, and in some
cases precludes, any action for the fulfilment of an obligation
or t he acknowledgment of a right when th e creditor has not
preferred his cla im within the ti me fixed by law.

2048 . Prescription cannot be renounced by anticipation.
That acquired may be renounc ed, and so may also the benefit
of any time during which it has been runn ing.

2019. Renunciation of prescription is express or tacit.
Tacit renunci at ion results from any act by which the
abandonment of the righ t acquired may be presumed.

2050. Persons who cannot alienate can not renounce
prescription acquired.

2051. Any person interested in th e acqu m n g of a
prescription may set it up, although the debtor or the possessor
have renounced it.

2052 . The Court cannot of its own motion supply the
defence resul ti ng from prescription , except in cases where a
claim is ext inguished by law as provided in article 2129.

2053. Prescr iptions in respect of immovable property are
governed by the law of the place where it is situa ted.
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205,J.. As regards movable property and personal actions,
even in matters of bills et exchange an d promissory notes
and commercial matters in general, one or mor e of th e
following prescriptions may be pleaded:

1. Any prescription en tirely acquired under a foreign
law, when the cause of act ion did not arise or the debt was
not sti pulated to be pai d in the Colony , and su ch pr escription
has been so acquired before the possessor or the debtor had
his domicile therein;

2. Any prescription entirely acquired in the Colony,
reckoning from the date of the maturity of the obligation,
when the cause of action arose or the debt was stipulated to
be paid therein, or the debtor had his domicile therein at
the time of such maturity ; and in other cases from the time
when the debtor or possessor becomes domiciled therein ;

3. Any prescription resulting from the lapse of
successive periods in the cases of the two preceding sub
divisions of this article, when the first period elapsed under
the foreign law.

2055. The period required for prescription , whether in
respect of immovable or movable property, shall in no case
be longer but may be shorter than the period which would be
applicable to su ch case under the law of the Colony.

Prescriptions commenced according to the law of the COlony
are completed according to the same law, without prejudice
to the right of pleading those acquired previously under a
fore ign law, or by a union of periods under both laws, in
conformity with the preceding article.

CHAPTER SECOND.

P OSSESSION .

2056. Possession is th e detention or enjoyment of a thing
er of a right, which a person holds or exercises himself, or
which is he ld or exercised in h is name by another.
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2057 . For the purposes of prescrtpucn . the possession of
a person must be continuous and uninterrupted, peaceable.
public, unequivocal, and as proprietor .

2058 . A person is always presumed to possess Cor himself
and as proprietor. in the ....bsence of proof that his possession
was begun for another.

2059. When possession is begun for another, it is always
presumed to continue so, if there be no proof to the contrary.

206lL Acts which are merely racu tta ttve or of sufferance
cannot be the foundat ion either of poseesston or of prescription.

2061. Nor can ac ts of violence be the foundation of such
a possession as avails for prescription.

2062. In cases of violence or wrongfu l concealmen t, the
possession which avails for prescription beg ins when the defect
has ceased.

Nevertheless a thief, his heirs and successors by un iversal
title, cannot by any length of time prescribe the thing stolen.

Successors by particular title do not suffer from these defects
in the possession of previous holders, when their own JXlSSE!SSion
has been peaceful and public.

2063 . An actual possessor who proves that he was in
possession at a former period is. in the absence of proof to the
con t ra ry , presumed to have possessed du ring the intermediate
time.

206,f . A successor by particular title may join to his
possession th at of him from whom h is t itle was derived, In
order to complete prescription.

Heirs and ot her successors by universal title con tinue the
possession of him of whom they are the h eirs or successors ,
except in the case of in terverslon of title.
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CHAPTER THIRD.

627

TilE CAUSES WHICH ::Ul\ DER P RESCRIPT!O:'l, H, CLVDtNO

PRECARIOUS POSSESSION AlI:D SUBSTITUTIONS.

2065. Things which are not objects of commerce cannot be
prescribed.

Special provisions explanatory of this article are to be found
in the Fourth Chapter of this Book.

2066. Good faith is always presumed.

He who alleges bad faith must prove it.

206" Those who possess for another, or under acknow
ledgment that they hold under another, never prescribe the
ownership, even by the continuance of their possession after
the term fixed .

Thus emphyteutic lessees, tenants, depositaries, usutruc
tuaries and those who hold precariously the property of
another cannot acquire it by prescription.

They cannot by prescription liberate themselves from the
obligation of paying dues attached to their possession, but
the amount of such dues and any arrears thereof are prescrip
tible.

Emphyteusis, usufruct, and other like rights do not pre
clude the owner of the property from prescribing against such
rights, though they have been granted by himself.

He who has been put in definitive possession of the property
of an absentee only begins to prescribe against him or his
heirs or legal representatives, when such absentee returns or
his death becomes known or may be legally presumed.

2068. Heirs and successors by universal title of those
whom the preceding article hinders from prescribing cannot
themselves prescribe.

2069. Nevertheless the persons mentioned in articles 2067
and 2068, and also persons charged with a snbstitution, may,
if their title have been interverted, begin a possession avail-
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able fer prescr iption, da ting from t he information given to
the proprietor by notification or other contradictory acts.

Such no tification or other acts only avail when made or
done with reference to a person against whom prescription
can run.

2070 . SUbsequent purc hasers in good fa ith, and for value
either from a precarious or subord inate possessor, or from any
ether person, may prescribe by ten years' possession against
tiro who is the proprietor during such subordina te or
precari ous holding.

Third parties may also, dur ing a subordin ate or precarious
holding, prescribe against the proprietor by thirty years with
or without title.

2071. Prescripti on does n ot run against a substi t ute,
before h is right comes into operation, in fa vour of the
institute, or of h is heirs or successors by universal title.

Prescription runs against t he substitute, before his right
comes into operation in favour of th ird par ti es, unless he is
protected as a minor, or otherwise.

Any substitu te, against whom p rescr iption th us runs, may
bring an action to interrupt it.

The possession of the institute avails a SUbstitute, for the
purposes of presc ription.

Prescription runs against t he institu te during the time of
his possession and in his fa vour against third parties.

After the r ight of the subst it ute comes into operation,
prescription may begin to run in favour of t he institute and
of his heirs and successors by universa l title.

2072. No one can p rescr ibe aga inst his title, in this sense
that no one can change the cause an d nature of his own
possession, except by Interverslon.

2073. A person may prescr ibe against his title in the sense
that he may be freed by prescription from an obligation
he has contracted.



Property ( Acquisition and Exercise). 629

2074. Positive prescription takes place by thirty years'
possession in respect of corporeal immovabl es in excess of
what is given by the title, and negative pr escription takes
place in the same time for the discharge of obligations which
the title imposes.

In the matter of dues and rents, the enjoyment of more
t han the title confers does not occasion the acquisit ion of
such excess by prescription.

CHAPTER FOURTH.

CERTAIN THINGS IM PR ESCRIPTIBLE AND OF PR IVILEGED

PRESCRIPTIONS.

2075. T he Crown may avail itself of prescr iption. The
subject may interrupt such prescription by means of a
pet ition of right , apart from the cases in which the law gives
another remedy.

Among privileged pe rsons, the pr ivilege tak es effect in the
matter of prescription.

2076 . The rights of the Crown with regard to sovereignty
and allegiance are imprescriptible.

2077. Prescription does not run in respect of the Cinquante
Pus de la Reine, sea-beaches, and lands reclaimed from th e sea ,
ports, rivers, their banks, and the wharfs , works, and roads
connected with them, public lands. and generally all tmmov
abl e property and real rights forming part of the domain of
the Crown.

2078. The rights of the Crown to the p rincipal of rents,
dues, and revenues owing an d payable to it , and to the
capital sums accruing from the alienation or from the use
of Crown property, are also tmprescnpnbie.

2079. All arrears of rents , dues, interes t, and revenues,
and all debts and rights belonging to the Crown, not declared
to be imprescript ible by the preceding articles, a re prescribed
hy thirty years.
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SUbsequent purchasers of immovable property charged
therewith cannot be liberated by any shorter period.

2080. Positive prescription of corporeal immovables, and
negative prescription &5 regards the principal of rents and
dues, legacies and ri gh ts of hypothec, take place against the
church in the same manner and according to the same rules
as against priva te persons .

Purchasers with ti tle and good faith prescribe against the
church by ten years, whether positively or negatively, in the
same way as against private persons.

Positive prescription of corporeal movables and the other
negative prescriptions, including that of capital sums, take
place against the church as against private persons.

2081 . Roads, streets, wharfs, landing-places, squares,
markets, and other places of a like nature, possessed for the
general use of the public, cannot be acquired by prescription,
so long as their destinat ion has not been Changed otherwise
than by tolerating the encroachment.

2082 . Any other property belonging to municipalities or
corpora tions, the prescript ion of which is n ot otherwise deter
mined by this Code, is subject to the same prescriptions as
the property of private persons.

CHAPTER FIFTH.

T HE CAUSES WHICH INTE:lR UPT OR SUSPEKD PRESCtHPTION.

SECTION I .

THE CAUSES W HICH I NT ERRU PT P RES CR1PTION.

2083 . Prescription may be interrupted either n aturally or
civilly.

2084. Natural in terruption takes place when the possessor
is deprived, during more than a year, of tno enjoyment of
the thing, either by the former proprietor or by anyone else.
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2085. A Judicial demand in proper form, served upon the
person whose prescription it is sought to h inder, or filed and
served conformably to the Code of Civil Procedure when a
personal service Is not required, creates a civil interruption.

Seizures, set-err, interventions, and opposit ions are con
sidered as judicial demands.

No extra-judicia l demand , even when made by a notary,
and accompanied with the t itles, or even sign ed by the party
notified, is an interruption , if there be no acknowledgment of
the r ight demanded.

2086. A demand brought before a Court of incompetent
Jurisdiction does not interrupt prescription.

2087. Prescription is not interrupted :

If the service or the procedure be null from in fonnality ;

If the plaintiff abandon his suit;

If he allow peremption of the suit to be obtained;

If the su it be dismissed .

2088. Prescr ipt ion is interrupted civilly by renouncing
the benefit of a period elapsed, and by any acknowledgment
which the possessor or the debtor makes of the right of the
person against whom the prescription runs.

2089. A judicial demand brought against the principal
debtor, or h is acknowledgment, interrupts prescription as
regards the surety. Th e same acts against or by a surety
inte r rupt prescript ion as regards the principal debtor.

2090. Renuncia t ion by any perso n of a prescription
acquired does n ot prejudice h is eo-debtors, his sureties, or
third parties.

2091. Every ac t which interrupts prescription with regard
to one of joint and several creditors benefits the ethers.
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When th e obligation is indivisible, acts of interruption wit h
regard to some only of the h eirs of a credi tor, benefit the
ouiers.

If the obligation be divisible, even when the debt is hypothe,
cary, acts of interruption in behalf of some only of such heirs
do not benefit the other heirs. I n the same case these acts
on ly benefit the other joint and several creditors for the share
of the heirs with rega rd to whom such ac ts have been done.
In order that the interruption should in this case produce
the full effect with regard to the other joint an d several
creditors, it is necessary t hat the acts which interrupt should
have been done as to all the heirs of the deceased creditor.

2092. Every act which interrupts prescription by one or
joint and several debtors, interrupts it wit h rega rd to all.

Acts of in t er ruption with regard to one of t h e heirs of a
debtor, interrupt prescription with regard to the ot her h eirs
and joint and several debtors, when the obligation is
indivisible.

If the obligation be divisible, even when the debt is hypo
thecary, a judicial demand brought against one of the heirs
of a joint and several debtor, or his acknowledgment, does not
interrupt prescription witl, regard to the other h eirs ; without
prejudice to the right of the creditor to exercise his hypo
thee within the propel' time on the whole of the imm ovable
property charged for that portion of the debt to Whic h he
retains his right.

In t he same case, these acts on ly interrupt prescription
with regard to the joint and several eo-debtors for t he share
of the heir who is sued or has acknowledged the right. In
order that in this case the in terruption should take place for
the whole with regard to the joint and several eo-debtors, it
is necessary that the judicial demand or the acknowledgment
should t ake place with regard to all t he heirs of the deceased
debtor.

Acts which interrupt prescription with rega rd to the debtor
do not interrupt the prescription by a third party holding
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th e immovable pro perty burthened with any charge or
hypothec ; they affect him in the sense that they hinder the
cxnnctton by prescription of the debt to wh ich the h ypothec
is at tached.

These acts aga inst the ho lders of other immovables or of
other por tions of the same immovable, do not prejudice the
holder of a separate portion of the property, with regard to
whom they have not taken place.

When done with regard to one join t holder of undivided
propert y, they interrupt prescrip ti on with regard to the
others.

In natural interruption, however , it suffices that one of the
possessors of undivided property, or a n heir of one of them
should have kept useful possession of the whole in order to
secure the advan tage of it to the others.

S ECTJON U.

THE CAUS ES WHICH SUSPE ND T HE COU RSE OF PRESCRIP TIO N:.

2093. (Am. 34-1956) . Prescr iption runs against all per
sons. unless they are included in some exception established
by this Code, or unl ess it .s absolutely impossible for them in
law or in fac t to ac t by themselves or to be repr esen ted by
others .

Sa ving what is declared in article 2131 , prescri ption does
not run, even in favour of subsequent purchasers, against
those who are not born , nor against minors, nor 'a gainst
persons of unsound mind, with or without tutors 01' curators.

Prescription runs against absentees as against persons
presen t and by the same lapse of time, but this rule is without
prejudice to the right of taking provisional possession of the
estate er an absentee, as established by this Code.

209-1. (Subst. 34-1956) . Husband and wife ca nnot pre
scribe against each other in respect of the rights to which
they are entitled by vir tue of the community or of their
marriage coven an ts.
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2095. (Subst.34-1956). Save as provided in ar ti cle 2094,
prescription runs against a married woman as if she were
unmarried.

2096. Neither does prescription run against the wife
during marriage, even in favour of subsequent pu rchasers,
with respect to dower and other r ights of survivorship, nor
with respect to the preciput or other disti nct righ ts which she
can only exercise by accepting or renouncing, after the
dissolution of the community; except that if, in either case,
the community has been dissolved duri n g the marriage,
prescription begins against the wife, as regards the rights
which she may then exercise in consequence of such
dissolution.

Saving what is excepted in the present arti cle, prescription
acquired or which has run against the property of the
community affects the share of the wife who accepts.

2097. Prescription of personal actions does not run:

With respect to debts depending on a condition, unt il
such condition happens;

With respect to actions in warranty, unt il the
eviction takes place ;

With respec t to debts with a term, until the term
has expi red.

2098. (Subst. 34.1956) . Prescription runs against a
vacant succession.

2099. It runs during the delays for making an inventory
and deliberating.

2JOO. The particular rules concerning th e suspension of
prescription with regard to joint and several creditors and
their heirs are the same as those concernin g interruption in
like cases, explained in th a preceding section.
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CHAPTER SIXTH.

THE T IME REQUIRED TO PRESCRIBE.

SECTION I .

GENERAL PROVISIONS.

635

2101. Prescription is reckoned by days and not by hours.

Prescription is acquired when the last day of the term has
expired; the day on which it commenced is not counted.

21 02 . The rules of prescription in other matters than
those mentioned in the present title are explained in the
particular titles rela ti n g to such matters.

SECTION 11.

PRESCRIPTION BY T HI RT Y YEARS, PRESCRIPTION OF REN TS AND

I NT ERES T, AND THE DURATION OF THE PLEA OF PRESCRIPTION .

2103. All things, r ights , and actions, the prescr ipt ion of
which is not otherwise regulated by law, are prescribed by
thirty yea rs , without the party prescribing being bound to
produce any title , and notwithstanding any excep tion pleading
bad faith .

2103<\. (Ad. 34-1956) . Titl e to immovable property, or to
any servitude or other right connected therewith, may be
acquired by sole and undisturbed possession for thirty years ,
if that possession is established to the sat isfacti on of the
Supreme Court which may issue a declaration of title in regard
to the property or right upon application in the manner
prescribed by any statute or rules of court.

2104. Prescription of the action to account and of the
other personal actions of minors against their tutors, relating
to the acts of the tutorship, takes place conformably to this
rule, and is reckoned from the major ity.

2105. If a title be shown, it helps to establish the defects
of the possession which hinder prescription.
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2106. Prescription by thirty years, has, in all prescriptible
cases. the same effects as that by a hundred years or as
immemorial presc ription formerly had, whether as regards
the r ight, or for covering the defects of title, informalities or
bad faith.

210. . Any person who Is in possession as proprietor of a
thing Of a right, preserves. by reason of such possession. his
right to set up by plea against any demand in revendicatton
of such thing or right, all such grounds 01 n uuuy or other
grounds as tend to defeat the action , although his right to do
so by direct action may have been presc ribed,

In personal actions, likewise, the defendant may effectively
plead all grounds tending to defea t the acti on , although the
ti me durin g which he could urge such groun ds by direct
action may h ave elapsed .

The foregoing provisions of this article apply only to such
grounds of exception as str ike at the principle of the ac t ion
and destroyed it at a time whe n n o acquired presc ri ption could
prevent them from doing so. Thus a claim prescribed cannot
be pleaded in compensat ion unless the compeneat ton had
taken effect before it was prescribed. and then it may be
plead ed. whether the cl aim be for a debt of a commercial
nature or for any other cause.

The adoption of the grounds of such plea does not revive
the r ight to urge them by direct action .

2108 . The hypotbecary action joined to the personal is
not SUbject to a longer prescription than the la tter a lone.

2109 . (Subst. 34-1956) . The term attached by law or by
s tipulat ion to a r igh t of redemption has its effects, subject
to articles 1460A, 14608 and 1460C wit hout prescription
being required.

So is the term attached to the right of a ven dor to take
back an immovable by reason of non-payment of the price.

The right to redeem rents comes from the law ' it is•tmprescrt pttbre.
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2110. After twenty-rune years from the date of the last
title, the debtor of emphyteutic dues or of a rent may be
compelled, at his own cost, to furnish the creditor or h is legal
representatives with a renewal deed.

21 11 . With the exception of what is due to the Crown , all
arrears of rents. including life rents, all arrears of interest,
of house rent or land rent, and generally all fruits natural
or civil are prescribed by five years.

This provision applies to claims resulting from emphyteutic
teases or other real rights, even where there is privilege or
hypotnec.

Prescription of arrears takes place although the principal
be Imprescript ible by reason of precarious possession.

Prescr iption of the principal carries with it that of th e
arrears.

SECTION Ill.

PRESC RI PTIO N BY SUBSEQUENT PURCHASERS.

2112 . He who acquires a corporeal immovable in good
faith under a written title, prescribes the ownership thereof
and liberates himself from the servitudes, charges, and
hypothecs upon it by an effective possession in vi rtue of such
title during ten years.

2113. A pu rchaser of dues or rents, with title and in
good faith , prescribes the capital thereof by means of an
enjoyment that is not defective and extends over ten years,
against the creditor who has during that" time entirely failed
to enjoy and neglected to act, although the ven dor should
subsequently prove to have h ad no righ t to sell.

2114 . It is sufficien t that the good faith of su bsequent
purchasers exis ted at the time of the purch ase, even when
their effect ive possession only commenced later.

The same rule is observed with regard to every preceding
purchaser whose possession is added to theirs for this
prescription.
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2115. A title which is null by reason of informality cannot
serve as a ground for prescription by ten years.

2Jl6. After prescription by ten years has been renounced
or interrupted, prescription by thir-ty -years alone can be
commenced.

2117 . Prescription by ten years and other prescri ptions
requirmg shorter periods. may be set up separately against
the same demand together with that by thirty years, and any
one kind of prescription may be set up with any ot her.

2118. In cases where prescription by ten years can run ,
each new holder of an Immovable burthene d with a servitude,
charge, or hypothec, may be compelled to fu rnish a renewal
ti tle at his own cost.

S ECTION I V.

CERT AIN l'RESC,U P TIONS BY T EN Y EARS.

2119 . (Am. 34.1956) . The action in restitution of minors
for lesion, t he action in rectification of t utors' accounts
and that in rescission of contracts for error, fraud, violence,
or fear, are prescribed by ten years.

This time runs in the case of violence or fear fro m the
day it ceased ; and in the case of error or fraud from the day
it was discovered.

This time only runs with regard to interdicted persons from
the day the interdiction is removed. It does not run against
persons of unsound mind although not interdicted. It
does not run against minors until t hey become of ege.

2120. After ten years, architects and contractors are
discharged from the wa rranty of the work they have done or
directed.

SECTION V.

CERTAIN s n ORT PRESCRIPTIONS.

2121. The following actions are prescribed by six years :
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1. For profession al services and disbursements of
advocates and attorneys, reckoni ng from the date of the
final judgment in each case;

2. For profess ional services and disbursements of
notaries , and fees of officers of justice, reckoning from the
time when they became payable;

3. Against notaries, advocates, attorneys, and other
officers or functionaries who are depositaries in virtue of
their office, for the recovery of papers and t itles confided to
them; reckoning from the termination of the proceedings in
which such papers and titl es were mad e use of, or, in other
cases, from the date of their reception;

4 . Upon Inland or foreign bills of exchange, promissory
notes, or notes for the delivery of merch andise, whether
negot iable or not , or upon any claim of a commercial nature,
reckoning from maturity ; bank n otes, however, being
Excepted from this prescription ;

5 . Upon sales of movable effects between non-traders,
or between traders and non-traders, these la tter sales being in
all cases held to be commercial matters;

6. For hire of labour, or for the price of manual,
profession al, or intellectual work and materials furnish ed ,
savin g the exceptions contained in the following articles;

7 . For visits, services, operations and medicines of
physicians or surgeons, reckoning from each service or thing
furnished.

2122 . (Am . 34-1956) . The following actions are prescribed
by th ree years :

1 . For seduction, or lying-in expenses;

2 . For damages resu lting from delicts or quasi-delicts,
when ever other provisions do not apply;

3. For wages or salaries of em ployees not reputed
domesttcs and who are engaged or hired for a year or longer
period ;
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4. For sums due to schoolmasters and teach ers, for
tuition, and board and lodging furnished by them.

2123. (Am. 34·1956). The folIowing ac t ions are prescribed
by one year:

1 . For slander or libe l, reckon in g from the day that i t
came to the knowledge of the party aggrieved;

2. For wages of domestic servants, merchants' clerks
and other employees who are hi red by th e day, week or
month, or for less than a year;

3. For hotel or boarding-house charges.

2124. Actions against public officers in respect of acts
done by them in good fa ith and in respect of their public
duties are prescribed by six months.

2125 . Short limitations and prescript ions established by
ordin ance, follow the rules peculiar to them, as well in
matters respectin g the rights of the Crown as in those
respecting the rights of all others,

2126. After renunciation or interruption , except as to
prescription by ten years in favour of subsequent purchasers,
prescription recommences to run for the same time as before,
if there be no novation; th is ru le, however, being subject to
the provisions of the following article.

2127. Any action which is not declared to be perempted,
and any judicial condemnation, constitutes a titl e which is
only prescribed by thirty years, although the subject matter
thereof be sooner prescriptible.

A judicial admission in terrupts prescr iption, even in
an action the peremption of whi ch is declared or which
is otherwise insufficient to interrupt it alone ; bu t the
prescription which recommences is no t thereby prolonged.

2128. A continuation of like services, work, sales or
supplies, does not hinder a prescription , if there have been no
acknowledgment or other cause of interruption.
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2129. In all the cases mentioned in articles 2111, 2121,
2122 , 2123 and 2124 , t he debt is absolutely extinguished a nd
no act ion can be mainta ined after the delay for prescrip tion
has expired except in the case of promissory notes and bills of
exchange, where prescription is precluded by a wri ting signed
by t he person liable upon them.

2130. Actual possession of a corporeal movable, by a
person as proprietor, creates a presumption of lawfu l t itl e.
Any par ty cla imin g such movable must prove, besides his own
right, the defects in the possession or in the ti tle of the
possessor wh o claims prescription, Or who, under the
provisions of the present a rticle, is exempt from doing so.

Prescrip tion of corporeal movables takes place after the
lapse of three yea rs , reckoning from the loss of possession,
in favour of possessors in good faith , even when the loss
of possession has been occasioned by th eft.

But a possessor in such case is secure against revendication,
even in the absence of this prescript ion if the th in g have
been bought in good faith in a fair or market, or at a public
sale, or from a t rader dealing in similar articles, or have been
acquired in any commercial dealing.

A possessor in good fa ith of the lost or stolen proper ty even
when this prescription has not been accomplished, and when
possession h as not been acquired under any of the conditions
specified in the last precedin g paragraph, can be compelled to
restore it in an ac t ion of revendication only upon being
reimbursed the price which he has paid.

If the lost or stolen property h ave been sold under the
authority of law, it canno t be revendica ted a t a ll.

The . thief or other violent or clandestine possessor of
a thing, and his successors by general title, are debarred from
prescribin g by artic les 2061 and 2062.

2131 . Prescriptions which the law fixes at less than
thirty years, other than those in favour of subsequent
purchasers of immovables with ti tle and in good faith, and
that in case of rescission of contracts mention ed in arti cle
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2119, run against minors, idiots and persons of unsound mind,
whether Of no t they have tutors er cu rators, saving their
recourse against the latter.

SECTION VI.

TRANSITORY PROV ISIONS.

2132. Prescriptions begun before the promulgation of this
Code, must be governed by the former laws.

Nevertheless any kind of prescription so begun, for which,
according to these laws, a period longer than thirty years is
required, secures title in thirty years from the t ime when it
began to run.

BOOK TWENTIET H.

IMPRISONMENT IN CIVIL CASES.

2133 . Imprisonment in civil cases is a llowed only against
the persons and under the conditions specified in t he following
a r ticles.

2134. (Am. 34· 1956). The persons liable to impr isonment
are:

1 . Public officers for mon ey due to the Crown.

2 . Tutors, curators, executors of wills and other
admin istrators of successtons and f iduciary institutes for
whatever is due to t hose for wh om they ac t.

3 . Any guardian or depositary, sheriff, bailiff, or other
judicial officer having charge of property under judicial
authority.

4. Any person indebted as a surety for another with
refere nce to any judicial proceeding, or indebted for the
purchase of any property sold at a judicial sale.

5. A person who with intent to defraud , purch ases goods
on credit or procures advances in money knowing himself to
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be unable to meet hi s engagements and concealing the fact
from the person thereby becoming his creditor, or who by any
false preten ce or by means of any writing obtains credit for
n.e paym en t of any ad vance or loan of money 01' of the price
or any part of the price of any goods or merchandise with
intent to defraud the person thereby becoming his creditor,
and who sh all n ot afterwards have paid the debt or debt s so
incurred.

6. A person con dem ned to pay damages in any action
for illegal arrest , illegal at tachment and execution, libel ,
slander, criminal conversation and seduction.

7 . A person condemned in damages in a suit brought in
virtue of articles 1939 , 1940.

8. A person condemned in damages for maliciously
registering or ca using to be regis tered an unfounded claim
against property .

9 . A person condemned in damages for causing any
property to be advertised or sold by the She riff well knowing
that he has no claim upon the same.

10. A person condemned to pay a penalty or sum in the
nature of a penalty other than a penalty in respect of a
cont ract.

11. A person condemned for non -payment of a sum
recoverable summarily before a Magist rate, in the cases
where special authority to imprison is granted by ord inance.

12 . A person making default un der the provisions of
articles 1994, 1998.

13 . A person gu ilty of con tempt of any process or order
of the Court or J udge or for any fraudulent evasion of any
payment or order of Court by preventing or obstructing the
seizure of property or the sale of properly taken in execution
or such judgment or order.

2135 . Any court may commit to prison for any term not
exceeding six weeks, unless the judgment and costs be sooner
paid, any person who refu ses to pay the amount of the
judgment rendered against him and costs since inc urred in
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good faith by the execution creditor, provi ded that the
jurisdiction by this section given is exercised su bject to t he
following restr iction s :

That the judgment shows on its face the groun d on which
it is issued ;

That it is proved to the satisfaction of the Court that t he
person making default either has or has had since the date
of the judgment the means to pay the same, and has refused
and refuses to pay.

2136. The special "contrainte par corps" in case of
promissory notes and bills of exchange is abolished.

2137 . (Rep. 34-1956).

2138. (Rep. 34-1956),

2139. No person of the age of seventy years or upwards,
and no female, can be arrested or imprisoned, by reason of
any debt or cause of civil action, except such persons as fall
within the cases declared In articles 2134 an d 2135.

2140, No imprisonment in civil cases shall be for a longer
period than two years.

PART FOURTH.

(Subst. 34-1956) .

TRUSTEES,

GENERAL PROVISIONS .

2141. In this Part, unless the context oth erwise requires-

" authorised investments" means investments author
ised by the instrument, if any, creating the trust for
the investment of money subject to t he trust, or by
law',
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" contingent right " includes a subsntutton :

" convey" and " conveyance" as applied to any per
son include the execution by that person of every
necessary or suitable assu rance (including an assent)
for conveying, assigni ng, appoint ing, surrendering, or
otherwise transferring or disposing of land whereof
he is seized or possessed, or wherein he is entitled to
a contingent right, either for the whole of his interest
therein or for any part thereof together with the
performance of all formalities required by law for
the validity of the conveyance;

"court" means the Supreme Court or a Judge
thereof ;.

" deed" means a ncta.rial instrument ;
" instrument" includes Ordinance ;
" land " means immovable proper ty as defined in this

Code ;
" mortgagee" means the creditor under an hypothe

cary obligation wheth er h e be the original credito r or
not ;

" pay " and " payment" as applied in relation to
stocks and secu rities and in conn exion with the
expression" into Court " include the deposit or transfer
of the same in or into Court ;

" person al represen tat ive " means the executor
or iginal or by representat ion or admin ist rator for the
time being of a deceased person, and includes the
Administrator General ;

"possession" includes receipt of rents and profits or
the right to receive the same, if any;

" income " includes rents and profits ; and

" possessed " applies to receipt of income of and to
any vested interest less than a life interest in possession
or in expectancy in any land ;

" property " includes immovable and movable pro
perty, and any share and interest in any property,
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immovable or movabl e, and any debt , and any thin g
in action, and any other right or interest, whether in
possession or not;

" righ ts " includes interests in property;
" sale" includes an exchange :
"securities" includes stocks, funds, and shares; and

"securit ies payable to bea rer" includes securities
t ransferable by delivery or by delive ry and endorsemen t ;

"stock" incl udes fully paid-up shares, and so far
as relates to vesting orders made by the Court under
this Part , includes any fund, annuity, or security
t ransferable in books kept by any company or society,
or by inst ru men t of transfer eithe r alone or accompanied
by other formalities, and any share or in terest therein ;

" t ransfer " in relation to stock or securities includes
the performance and execut ion of every deed, power of
attorney, ac t, and thing on th e part of the transferor
to effect and complete the title in th e t ransferee ;

" t rust" an d " trustee" extend to implied and
constructive t rusts and to cases where the trustee has
a beneficial interest in the t rust property, and to the
duties incident to the offi ce of a person al represen tative,
and " trustee" where the contex t admits , includes a
personal represent at ive , and" n ew trustee " includes an
ad ditional trustee;

" trust corporation" means the Administrator General
or a corpora ti on en ti tl ed by law or appointed by the
Court in any part icular case to be a trustee ;

"trust for sale" in relat ion to land means an
Immediate binding trust for sale, whether or not
exercisable at the request or with the con sent of any
person, and with or without power at discretion to
postpone the sale; "trustees for sale" means the
persons (including a personal representative) holding
land on trust for sale.

2142. (l) This Part, except where otherwise expressly
provided, applies to trusts including, so far as this Part applies
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thereto, executorships and administratorships constituted or
created either before or after the commencement of this Part.

(2) Th e powers conferred by this Part on t rustees
are in addition to the powers conferred by the inst rument , it
any, crea ting the trust, but those powers , unless otherwise
stated, apply if and so fa r only as a contrary intention is not
expressed in the instrument, if any, creating the trust, and
have effect subject to the terms of that instrument .

(3) The provisions of this Part do not affect the
legality or validity of any thing done before the commence
ment of this Part , except as otherwise hereinafter expressly
prov ided.

CHAPTER FI RST.

INVESTMENTS.

2143. A t rustee may invest any trust funds in his hands,
whether at the time in a state of investmen t or not, in
manner following, that is to say ;-

(a ) in any securities in which t rustees in England
are for the time being authorised by the law of
England to invest trust ru nds ;

(b) in any securities the in terest 0:1 which is for the
time being guaranteed by the Imperial Parliament o.
by the Governmen t of the Colony, or in any public
debentu res issued under the authority of and
guaranteed by any Ordinance in force in the Colony ;

(c) on the pu rch ase of immovable property in the
Colon y held as owner absolutely by the vendor;

(d ) on first privilege or first mortgage on immovab le
property in th is Colony ;

and may also from time to time vary any such investment.

2144 . Every power confer red by the last preceding article
shall be exercised accord ing to the discretion of the trustee,
but subject to any consent or direction required by the
instrument, if any, creating the trust or by law with respect
to the investment of the trus t funds .
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2H5 . A trustee sh a ll not be liable for breach of trust by
reason only of his conti nuing: to h old an investment
whic h has ceased to be an invest me nt authorised by the
trust instrument or by the general law.

2146 . (1 ) A trustee m ay, unless expressly prohibited by
t he instr ume nt cre a ting the t rust, r etain or invest in
securities payable t o bearer which, if n ot so payable, would
have been authorised inves tments :

Provided that securit ies to bea rer retained or taken as an
investment by a t rustee (not being a t rust corporation ) shal!,
until sold, be deposited by him for safe custody an d collection
of income wit h a banke r or banking company.

A direc tion that invest me nts sha ll be retained or made in
the name of a trus tee sh all not , for t he purposes of this
paragraph , be deemed to be suc h a n express prohibition as
aforesaid.

(2) A t rustee sh all not be responsible for any loss
incurred by reason of such deposit, a nd a ny sum payable in
respect of such deposit and collection shall be paid out of the
income of the trust prope rt y.

2147. A t r ustee lending money on t he security of any
property on which he can properly lend shall not be cha rgeable
wit h breach of trust by reason only of th e proportion borne
by t he a mount of the loan t o t he value of the property at the
time when the loan was made, if it appears to the Court -

(a) that in makin g the loan the trustee was acting
upon a report as t o the value of the property made by
a person whom he reasonably believed to be an able
practical surveyor or valuer instructed and employed
in dependently of any owner of the property, whether
such surveyor or valuer carried on business in the
locality where the property is situate or elsewhere ;
and

( b) that the amount of t he loan does not exceed
two-third parts of the value of the property as
st a ted in t he report; and
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(c) that the loan was made under the advice of the
su rveyor or va luer expressed in the report .

2148. (1) Where a t ru stee improperly advances trust
money on a m ortgage security which would at the time of the
investment be a proper investment in all respects for a
smaller sum than is actually advanced thereon , the security
shall be deemed an authorised investment for the smaller sum,
and the trustee shall only be liable to make good the sum
advanced in excess thereof with interest.

(2) This ar ticle applies to investments made before
as well as after the commencement of this Part.

2149. (1) Trustees len ding money en the security of any
property on wh ich they can lawfully lend may contract that
such money shall not be called in (luring any period not
exceeding seven years from the time when the loan was made,
provided interest be paid within a specified time not
exceeding thirty days after every half-yearly or other day on
which it becomes due, and provided th ere be no breach of any
covenant by th e mortgagor con tained in the instrument 01
mortgage or charge for the maintenance and protection of
the property.

(2) On a sale of land held by trustees, the t rustees
may, where the proceeds are liable to be inves ted, con t ract
that the paymen t of any pa rt. not exceedin g two-th irds, of
th e pu rchase money shall be secured by a vendor's pr ivilege
or mortgage of the land sold with or without the secu rity of
any other property, suc h mortga ge or vendor's privilege, if
any buildings are comprised in the mortgage, to contain a
covenant by the mortgagor or purch aser to keep them insur ed
against loss or damage by fire to the full value th ereof.

The trustees shall not be boun d to obtain any report as
to the value of the land or other property to be comprised in
such mortgage or ven dor's priv ilege, or any advice as to the
making of the loan , and shall n ot be liable for any loss which
ma y be incurred by reason on ly of the securi ty being
insufficient at the date of the mortgage or ven dor 's privilege.
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(3) Where any securities of a company are subject
to a t rust , the trustees may concur in any sch eme or arrange
ment -

(a) for the reconst ruction of the company;

(b) for the sale of all or any part of the property
and undertaking of the company to another company;

(c) for the amalgamation of the company with
another company;

(d) for the release, modification, or variation of
any rights, privileges or liabilities attached to the
securities or any of them;

10 like manner as if they were entitled to suc h securiti es
beneficially, with power to accept any securities of any
denomination or description of the reconstructed or purchas
ing or new company in lieu of or in exchange for all or any
of the first-mentioned securities; and the trustees shall not
be responsible for any loss occasioned by any ac t or thing
so done in good faith, and may retain any securities so
accepted as aforesaid for any period for whic h they could
h ave properly retain ed the original securities.

(4) If any conditional or preferent ial right to
subscribe for any securities in any company is offered to
trustees in respect of any holding in such company, they may,
as to all or any such securities, either exercise such r ight and
apply capital money subject to the trust in pa ymen t of the
con sideration , or renounce such right, or assign for the best
consideration that can be reasonably obtained the benefit of
such r igh t or the title thereto to any person , including any
beneficiary under the trust, withou t bein g responsible for any
loss occasioned by any act or thing so done by them in good
faith ;

Provided that the consideration for any such assignment
shall be held as capital money of th e trust.

(5) The powers conferred by t his article shall be
exerctsabte subject to the consent of any person whose consent
to a change of investment is requ ired by law or by the
instrumen t , if any, creating the trust.
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(6) Where the loan refer red to in paragraph (1) , or
the sa le referred to in paragraph (2) , of this article is made
under the order of the Court , t he powers conferred by those
paragraphs respectively sh all apply on ly if and as far as the
Court may by order direct.

2150. (1) Trustees m ay, pending th e negoti ation and
preparation of any mortgage or ch arge, or during any other
lime while an investmen t is being sought for , pay any t rust
money into a bank to a deposit or other account, and all
interest , if any, payable in respect thereof shall be ap plied as
income.

(2) Trustees may apply capital money subject to a
trust in paymen t of the calls on any shares subject to the
same trust.

CHAPTER SECOND.

GENE RAL P OWERS OF TRUSTE ES A~D P ERSON AL

RE PRESENTATIVES.

GENE RAL P OWERS .

2151. (1) Where a trust for sale or a power of sale of
property is vested in a t rustee. he may sell or concur with
any other person in selling all or any part of the property,
either subject to prior charges or not, and either together
or in lots, by public auction or by pri vate contract,
SUbject to any such conditions respecting title or evidence of
ti tle or other matter as the trustee th inks fit , with power to
vary any contract for sale, and to buy in at any auction, or
to rescind any contract for sale and to resell, without being
answerable for any loss.

(2) A t rust or power to sell or dispose of land
includes a t rust or power to sell or dispose of pa rt thereof,
whether the division is h orizontal , vertical , or made in an y
other way.
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2152. (1) No sale made by a t rustee shall be impeached
by any beneficiary upon the ground that an y of the conditions
SUbject to which the sale was made may have been u nneces
sarily depreciatory, unless it also appears that. t he
considera t ion for the sale was thereby rendered inadequate.

(2) No sale made by a trustee shall, after the
execut ion of the conveyance, be impeached as against the
purchaser upon the ground that any of the conditions SUbject
to which the sale was made may have been unnecessarily
depreciatory, unless i t appears that the purchaser was acting
in collusion with the trustee at the time when the con t ract
for sale was made .

(3) No purchaser, upon any sale made by a trustee,
shall be at liber t y to make any obj ection against the title
upon any of the grounds aforesaid.

(4) This art icle applies to sales made before or after
t he commencement of this Part.

2153 . (1) The receipt in writing of a t rustee for any
money, secur it ies, or ot her movable property or effects
payable. t ransferable, or deliverable to h im under any t rust
or power sha ll be a sufficient discharge to the person paying,
t ransferri ng, or delivering the same and shall effect ually
exonerate him from seeing to the application or being
answerable for any loss or misapplication thereof.

(2) This article does not, except where the t rustee is
a trust corporation, enable a sole trustee to give a valid receipt
for the proceeds of sale or ot her capita l money arising under
a disposition on trus t for sale of land.

(3) This a rticle applies notwit hstandin g any thing
to the contrary in t he instrument. if any . creat in g the trust.

215-1 . A personal representative, or two or more trustees
acting together , or, s ubject to the rest r ictions Imposed in
regard to receipts by a sole t rustee not being a trust
corporation, a sole acti ng trustee where by the inst rument,
H any, creating the t rust, or by law, a sole t rustee is
aut horised to execu te the trusts and powers reposed in him,
may, if and as he or they think fit -
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(a ) accept any property, movable or immovable,
before the time at which it is made transferable or
payable ; or

( b ) sever and appor tion any blended t rust funds or
property; or "

(c) payor allow any debt or claim on any evidence
that he or they think sufficient; or

(d ) accept any com position or any security ,
movable or immovable, for any debt or for any
property , movable or immovable, claimed ; or

(e) allow any time for pa ymen t of any debt ; or
(f) compromise, compound , abandon , su bmit to

arbitration, or oth erwise settle any debt, account,
claim, or thing whatever relating to the testator's or
intestate's estate or to the t rust,

and for any of those purposes may enter into, give, execute ,
and do such agreements, instruments of composit ion or
arrangement, releases, and other things as to him or them
seem expedient , wit hout being responsible for any loss
occasioned by any act or thing so done by h im or them in
good faith.

2155. (1) Where trustees are authorised by the in
st ru men t, if any, creating the t rust or by law to pay or apply
capital money SUbject to the trust for any purpose or in any
manner, they shall have and shall be deemed always to have
had power to raise the money required by sale, conversion ,
calling in, or mortgage of aU or any part of the trust
property for the time being in possession.

(2) This ar ticle applies no twithstanding anything
to the cont rary contained in the instrument , if any, creating
the trust , but does not apply to trustees of property held for
char itable purposes.

2156. No purchaser or mortgagee, paying or advancing
money on a sale or mortgage purporting to be made under any
trust or power vested in trustees shall be concerned to see
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that such money is wanted, or that no more than is wanted
is raised. or othe rwise as to the application thereof.

215i . (1) Where a power or trust is given to or imposed
on two or more t rustees jointly. the same may be exercised
or performed by the survivors or survivor of them for the time
being.

(2) Until the appointmen t of new trustees the
personal representatives or representative for the time being
of a sole trustee, or, where there were two or more trustees, of
the last surviving or continuing trustee, shall be capable of
exercising or performing any power or t rust which was given
to, or capable of being exercised by, the sole or last surviving
or con tinuin g trustee, or other the trustees or trustee for the
time being of t he trust. .

(3) This article takes effect subjec t to the restrictions
imposed in regard to receipts by a sole trustee, not being a
trust corporation.

(4) In this article " person al representati ve " does
not include an execu tor who has renounced or has not proved.

2158. (1) A t rustee ma y insure a gainst loss or damage by
fire any building or other insurable property to any amount,
including the amou nt of any ins urance already on foot , for
the full value of the building or property, and pay the
premiums for suc h insurance out of the income thereof or
out of the income of any other property subjec t to the same
t rust without obtaining the consent of any person who may
be entitled wholly or partly to such income.

(2) This a rtic le does not apply to any building or
property which a trustee is bound forthwith to convey
absolutely to any beneficiary upon being requested to do so.

I, Pll lLca llOn 2159. (1) Money receivab le by trustees or any beneficiary
~o~~~ur;~~;" under a policy of insurance a gainst the loss or damage of any
~ ollc y kopt property subject to a trust , whether by fire or othe rw ise,
up u nd u shall, where the policy has been kept up under any trust in
~ny I . ....t,

po...... or that behalf, or under any power statutory or otherwise, or in
(,b ll l a tlOQ.
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per formance of any covenant or of any obligation , statutory
or othe rwise be capital money for the pu rposes of the trust.

(2) If any suc h money is receivable by any person ,
other than the t rustees of the trust , that person shall use
his best endeavours to recover and receive the money, and
shall pay the net residue thereof, after discharging any costs
of recover ing and receivin g it, to the t rustees of the t ru st, or
if there are no t rust ees capable of giving a discharge therefor ,
into Court.

(3) Any such money-
(a) if it was receivable in respec t of property held

upon trust for sale, shall be held upon the t rust s and
SUbject to the powers and provisions applicable to
money arising by a sale under such trust;

(b) in any other case, shall be held upon trusts
corresponding as nearly as may be with the t ru sts
affect ing the property in respect of which it was
pa yable.

(4) Su ch money, or any part thereof, may also be
applied by the trustees, or, if in Court, under the direction of
the Court. in rebuilding, reinsta tin g. replacing, or repairing
the property lost or damaged, but any such application by the
trustees shall be SUbject to th e consent of any person whose
consent is requi red by the instrumen t , if any, creati ng the
trust to the investmen t of money SUbject to the t rust.

(5) Nothing con tained in this art icle prejudices or
affects the righ t of any person to require any such money or
any part thereof to be applied in rebuilding, reinstating, or
repairing the property lost or damaged, or the righ ts of any
mor tgagee, lessor, or lessee. whether under an y law or
otherwise.

(6) This article applies to policies effecte d either
before or after the commencemen t of t his Part , but only to
money received after such commencement.

2160. Trustees m ay deposit any documents held by them
relatin g to the trust , or to the trust property, with any
banker or bankin g company or any other company wh ose

l'kpO.lt ot
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business includes the undertaking of the safe custoJy of
documents, and any sum payable in respect of suc h deposit
shall be paid out of the income of the trust proper ty.

2161. (1) wh ere trus t property includes any share or
in terest in property not vested in the t rustees, or the proceeds
of the sale of any such property , or any othe r thing in
action, the t rustees on the same falling into possession, or
becoming payable Or transferable may -

(a ) agree or ascertain the amoun t or value thereof
or any part thereof in such manner as they may
think fit ;

( b) accept in or towards satisfact ion thereof, at the
market or current value, or upon an y valuation
or estimate of valu e whtch they may think fit, any
authorised investments ;

(c ) allow a ny deductions for duties, costs, charges
and expenses which they may think proper or
reasonable ;

(d ) execute any release in respect of the premises
so as effectual ly to discharge all accountable parties
from all liability In respect of any matters coming
wit hin the scope of such release ;

without being responsible in any such case for any loss
occasioned by any act or thing so done by them in good
faith.

(2) The t rustees shall not be under any obligation
and shall not be chargeable with any breach of trust by
reason of any omtssion c;

(a ) to apply for any stop or other like order upon
any securit ies or other property out of or on which
such share or interest or other thing in action as
aforesaid is derived payable or ch arged ; or

( b ) to take a ny proceeding s on account of any act,
default, or neglect on the part of the persons in
whom such securi ties or other property or any of them
or any part thereof are for the time being , or had at
any time been , vested;
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unless and until required in writing so to do by some person,
or the tutor or some per .on, oenellcially in terested un der the
trust , and untess also due provision is made to their
sattsracuon for payment of the cost of any proceedings
required to be taken:

Provided that nothing in this paragraph shall re lieve the
trustees of the obligation to get in and obtain payment or
transfer of such share or in terest or other thing in action
on the same falling into possession .

(3) Trustees may, for the purpose of giving effect to
the trust , or any of the provisions of the instrument, if any,
creating the t rust or of any law, from time to time (by du ly
qualified agents) ascertai n and fix the value of any trust
property in such manner as they think proper, and any
valuation so made in good faith shall be binding upon all
persons in terested under the trust.

(4 ) Trustees may, in their absolu te discretion, from
time to ti me, but n ot more than once in every three years
unless the nature of the trust or any special dealings with the
trust property make a more frequent exercise of the r ight
reasonable, cause the accounts of the trust property to be
examined or audited by an independent accountant, and
shall, for that purpose, produce such vouchers and give such
information to him as he may require; and the costs of such
examination or audit, including the fee of the auditor, shall
be paid out of the capital or income of the t ru st property, or
partly in one way and partly in the ot her, as the trustees, in
their absolute discretion, think fit, but, in default of any
direction by the trustees to the contrary in any special case,
costs a ttributable to capital shall be borne by capital and
those attributable to income by income.

2162 . (1) A power to postpon e sale shall, in the case of
every trust for sale of land, be implied u nless a contrary
in ten tion appears.

(2) Wh ere there is a power to postpone the sale then
(SUbject to any express direc tion to the contrary in th e
tnstrumen t , if any. creating the trust for sale) th e trus tees
for sal e sh all not be liable in any way for postpon ing th e sale,

PO"'.r to
postpone
oo.l•.
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in t he exercise of their discretion , for any in definite period;
nor shall a purchaser of immovable property be concerned in
any case wit h any directions respectin g the postponement of
a sale,

(3) T he foregoin g provisions of this article apply
whether the trust for sale is created before or after the
commencement of this Part.

(4) Where a disposition or settlemen t coming into
operation after the commencement of this Part contains a
trust eit her to retain or sell land t h e same shall be construed
as a trust to sell the land with power to postpone the sale.

2163. (1) Trustees or personal representa t ives may,
instead of acting personalty. employ and pay an agent,
whether a solicitor, banker, stockbroker or other person, to
t ransact any busin ess or do any act required to be transacted
or done in the execut ion of the t rust, or the administration
of the testator's or intestate's es tate, including the receipt and
payment of money, and shall be entitled to be allowed and
paid all charges and expenses so incurred, and shall not be
responsible for the default of any such agent if employed in
good faith.

(2) Trustees or personal representatives may appoint
any person to act as their agent or a ttorney for the purpose
of selJing, converti ng, collecting, getting in, and executing and
perfecting tnsurances of, or managing or cultivat ing or
otherwise admin isterin g any proper ty, real or personal ,
movable or immovable, subject to the trust or forming part
of the testator's or intestate's estate, in any place outside the
Colony or executing or exercising any discret ion or trust or
power vested in them in relation to any such proper ty, with
such ancillary powers, and with and subject to such provisions
and restrict ions as they may think fit , including a power to
appoint SUbstitutes, and sh all not, by reason only of their
having made such appointment, be responsible for any loss
arising thereby.

(3) Without prejudice to such general power of
appointing agents as eroresatd c;
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(a) a trustee mav appoint a solici tor to be his agent
to receive and give a disch arge for any money or
valuable consideration or property receivable by the
trustee under the trust, by permitting the solicitor to
h ave th e custody of, and to produce, a deed having in
the body thereof or endorsed thereon a receipt for such
money or valuable consideration or proper ty, the deed
being executed, or the endorsed receipt being signed,
by the person entitled to give a receipt for that
consideration;

( b) a trustee shall not be chargeable with breach of
trust by reason only of his having made or concurred
in making any such appointment ; and the product ion
of any such deed by the solicitor shall have the same
vali dity and effect as if the person appointing the
solicitor had not been a t rustee ;

(c) a trustee may appoint a banker or solicitor to
be his ag ent to receive an d give a discharge for any
money payable to the t rustee under or by vir tue of a
policy of in surance, by permitting the banker or
solicitor to have the custody of, and to produce, the
policy of insurance with a receipt signed by the trustee,
and a trustee shall not be chargeable with breach of
t rust by reason only of his having made or concurred
in making any such appointment :

Provided that nothing in this paragraph shall exempt a
t rustee from any liab ility which he would h ave incurred if
th is Part h ad not been passed, in case he permits any such
money, valuable consi derat ion , or property to remain in the
hands or under the control of the banker or solicitor for a
per iod longer than is reasonably necessary to enable the
banker or solicitor, as the case may be, to payor transfer
the same to the t rustee.

This paragraph applies whether the money or valuable
consideration or proper ty was or is received before or after the
commencement of this Part.
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2164 . Where an undivided share in the proceeds of sale
of land directed to be sold, or in any other property, is subject
to a trust , or forms par t of the estate of a testator or intestate,
th e t ru stees 01' personal representatives may (without
prej u dice to the t rust for sale affecti ng the en tirety of the
land and the powers of the t ru stees for sale in reference
thereto) execute or exercise any trust or power vested in them
in relation to such share in con junc ti on with the per-sons
en t it led to or having power in that behalf over the other share
or shares and notwit h standing that anyone or m ore of the
trustees or personal representa tives may be enti tled to or
interested in any such other share, eith er in h is or their own
right or in a fidu ciary capacity.

2165. ( 1) A trustee intending to remain out of the Colony
for a period exceed ing one month may , notwithstanding any
rule of law 01' equity to the contrary, by power of a t torney
du ry registered, delegate to any person (includi ng a trust
corpora t ion) the execut ion or exe rcise during h is absence from
the Colony of all or any trusts, powers and discret ions vested
in him as such t rustee, either a lone or join tly with any other
person or persons :

Provided that a person being the on ly other eo-trustee and
not being a trust corporat ion shall no t be appointed to be an
attorney under this paragraph.

(2) The donor of a power of a ttorney given under
this a rti cle shall be liable for the acts or defaults of the don ee
in the same manner as if they were the acts or defaults of
the donor.

(3) The power of attorney shall not come into
operation unless and until the donor is out of the Colony, and
shall be revoked by his return.

(4) The power of a ttorney sh all be in notarial form
or be attested by a t least one wit ness an d shall be regi ste red
within thir t y days of executi on, if executed in the Colony,
or within thirty days of first ar rival in the Colony, if executed
out of the Colony, with a statutory declaration by the donor
that he int ends to remain out of the Colony ror a period
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exceeding one month from th e date of such declara tion , or
from a date therein mentioned.

(5) The statutory declaration aforesa id and a statu
tory declaration by the donee of the power of attorney that
the power h as com e into operat ion and has not been revoked
by the ret urn of the donor shall be conclusive evidence of the
facts stated in favour of any person dealing with the donee.

(6) In favour of any person dealing with the donee,
any ac t done or in strument executed by the donee shall ,
notwithstanding that the power has never come into operation
or h as become revoked by the ac t of the donor or by his death
or otherwise, be as valid and effectua l as if the donor were
alive and of full capac ity, and had himself done such ac t or
executed such instrument , unless such person had actual
notice that the power had ne ver come into operat ion or of
the revocation of the power before such act was done or
instrument executed ,

(7) For the purpose of executing or exercising the
trusts or powers delegated to him , the donee may exerc ise
any of the powers conferred on the donor as t rustee by law
or by the instrument crea ting the t rust, including power , for
the purpose of the transfer of any inscribed stock , himself to
delegate to an a ttorney power to t ransfer but not including
the power of delegation conferred by this article.

(3) The fact th at it appears from any power of
attorney given under this a r ticle, or fr om any evidence
required for the purposes of any such power of a ttorney or
ot herwise, t hat in dealing with any stock the donee of th e
power is acting in the execution of a trust sh all not be deemed
for any purpose to affec t any person in whose books the stock
is insc ribed or registered with any no tice of the trust.

INDEMNITIES,

2166 . (1) Wh ere a person al represen ta t ive or trustee
liable as such for -

(a) any rent, covenant , or agreement reserved by or
contained in an y lease; or
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(b ) any rent, covenant or agreement payable under
or con tained in any giant made in cons ide ra tion of a
cons tituted rent; or

(e) any Indem nity given in respect of any rent,
covenant, or agreement referred to in eithe r of the
foregoing paragraphs,

sansnes all liabiliti es under the lease or grant which may
have accru ed, or been claimed, up to the dale or the con
veyance hereinafter mentioned , and, wh ere n ecessary , sets
apar t a sufficient fund to answer any fu tu re claim that may
be made in respect of any fixed an d ascertained sum which
the lessee or grantee agreed to layou t on the property
derrused 01' granted , al though t he period for laying ou t the
same may not have arrived, then and in any such case the
personal representative or trustee may conv ey th e property
demised or granted to a purchaser , legatee, devisee, or other
person entitled to call for a conveya nce thereof, and
thereafter -

(i) he may distribute the residuary movable and
immovable property of the succession of the deceased
testa tor or intesta te, or as the case may be, th e
trust property (other than the rund , if any, set
apa rt as aforesaid) to or amongst the persons
entitled thereto, withou t app ropriati ng a ny part,
or any further part , as the case may be, of the
property of the deceased or of the trust property to
meet any future liability u nder the sai d lease or
grant;

(ii ) notwithstanding such distribution , he shall
not be personall y liable in respect of any SUbsequent
claim under the said lease or grant.

(2) Thi s eructe operates without prejudice to the
r igh t of the lessor or gran tor, or the persons deriving title
under the lessor or gran tor, to follow the assets of the
deceased or the t ru st property into the hands of the persons
a~o~gst whom the same may have been respectively
distributed, and applies notwithstanding any thing to the
contrary in the will or other instrument, if any , creating the
trust.
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(3) In this article "lease " includes an under lease
and an agreement for a lease or underlease and an y
instrument giving any such indemnity as aforesaid or
varyin g the liabili t ies under the lease ; " grant" applies to a
grant wheth er the rent is created by limitation, gran t ,
reservation , or otherwise , and includes an agreement for a
grant and any instrument. giving any such indemn ity as
aforesaid or varying th e liabilities under th e grant ; " lessee"
and" grantee" include persons respectively deriving the title
under them.

2167. (1) With a view to the conveyance to or distr ibution
among the persons entitled to any movable or immovable
property, the t rustees of a disposition on trust for sale, or per
sonal representatives, may give notice by advertisement in the
Gazette, and in a daily or weekly newspaper circulating in the
Colony, and such othe r like notices, includin g notices elsewhere
than in the Colony, as would in any special case, have been
directed by a Cour t of competent ju risdiction in an action for
administration, of their in ten t ion to make such conveyan ce
er distribution as aforesaid, and requiring any person
in terested to send to the t rustees or person al represen tatives
within the t ime, not being less than two months, fixed in the
notice or, where more than one notice is given, in the last of
the notices, particulars of hi s claim in respect of the property
or any part thereof to which the notice relates .

(2) At the expiration of the time fixed by the notice
the trustees or personal representatives may conveyor dis
t ribute the property or any part thereof to whic h the notice
relates to or among the persons entitled thereto, ha ving
regard only to the claims, whether formal or not, of which
t IJe trustees or personal representatives then had notice, and
shall not, as res pects the property so conveyed or distributed,
be liable to any person of whose claim the t rustees or person al
representa ti ves have not had notice at the time of conveyance
or distribution ; but nothing in this article -

(a) prejudices the right of any person to follow the
property, or any property representing the same, into
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the hands of any person, other than a purchaser, who
may have received it ; or

( b ) frees the trustees or personal representatives
from any obligation to make searches or obtain official
certifica tes of search similar t o those which an
intending purchase r would be advised to make or
obtain .

(3) This a rticle applies notwithsta nding anything
to the cont rary in the -,-..ill or other instrument, if any. creating
the trust.

21G8. A t rus tee or person al represen tat ive acting for the
purposes of more than on e trust or succession shall not, in
the absence of fraud, be affected by notice of any instrument ,
mat te r, fact or thi ng in relat ion to any particular t rust or
succession if he has obtained n otice thereof merely by reason
of h is act ing or having ac ted for t he purposes of another
t rust or succession.

2169. A trustee acting or paying money in good faith
under or in pursuance of an y power of attorney shall not
he liab le for any such act or paymen t by reason of the fact
that at the time of the act or payment the person who gave
the power of attorney was SUbject to any disability, or bank
rupt, or dead, or had done or suffered some act or thing to
avoid the power, if this fact was not known to th e trustee
at the time of his so acting or paying :

Provided that -
(a) nothing in this article shall affect the right of

any person entitled to the money against the person
to whom the payment is mad e ;

(b) the person so entitled shall have the same
remedy against the person to whom the payment is
made as he would have had against the trustee.

2170. (I) A trustee sh all be chargeable only for money
and securit ies actually received by him notwithstanding his
signing any receipt for t he sake of conformity, and shall be
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answerable and accountable only for his own acts, receipts,
negtects, or defaults, and not for those of any other trustee,
nor for any banker, broker, or other person with whom any
t rust money or securities may be deposited, nor for the
insufficiency or deficiency of any securities, nor for any other
loss, unless the same happens through his own wilful default.

(2) A trustee may reimburse himself or payor dis
charge out of the trust premises all expenses incurred in or
about the execution of the trusts or powers.

CHAPTER T HIRD.

APPOINTMENT AND DISCHARGE OF TRUSTEES.

2171. (1) Where, at the commencement of this Part, there
are more than four trustees holding land on trust for sale,
no new trustees shall (except where as a result of the
appointment the number Is reduced to four or less) be capable
of being appointed until the number is reduced to less than
four, and thereafter the number shall not be increased beyond
four .

(2) In the case of dispositions on trust for sale of
land made or coming into operation after the commencement
of this Part -

(a) the number of trustees thereof shall not in any
case exceed four, and where more than four persons
are named as such trustees, the four first named (who
are able and willing to act) shall alone be the t rustees,
and the other persons named shall not be t rustees
unless appointed on the occurrence of a vacancy;

(b) the number of the t rustees shall not be
increased beyond four .

(3) This article only applies to disposit ions of land,
and the rest ric tions imposed on the number of trustees do
not apply -

(a) in the case of land vested in t rustees for
charitable, ecclesiastical, or public purposes; or
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(b) where the n et proceeds of the sale of the land
are held for like purposes.

2172. (1) Where a trustee, either original or substituted,
and whether appointed by a Cour t or otherwise, is dead, or
remains out of th e Colony for more than twelve months, or
desires to be discharged from all or any of the trusts or powers
reposed in or conferred on him, or refus es or is unfit to act
therein, or is incapabl e of acting therein, or is a minor, then
subject to the restrictions imposed by this Part on the number
of trustees-

(a) t he person or persons nomina ted for the purpose
of appoint ing new trustees by the in st rumen t, if any,
creating the trust ; or

( b ) if there is no suc h person, or no such person
able and willing to act, then the surviving or con
tinuing t rustees or t rustee for the time being, 01'
the personal represen tative of the last su rviving or
continuing trustee,

may, by writing, appoint one or more other persons (whether
or not being the person exercising the power) to be a trustee
or trustees in the place of the trustee so deceased, remaining
out of the Colony, desiring to be discharged , refusing, or
being un fit or being incapable, or being a minor, as aforesaid

(2) Where a trustee has been removed under a power
contained in the inst rum ent creating the t rust , a new trustee
or new t rustees may be appointed in the place of the trustee
who is removed, as if he were dead, or, in the case of a
corporation, as if the corporation desired to be disc harged from
the t rust, and the provisions of this article shall apply
accord ing ly, but subjec t to the res trictions imposed by this
Par t on the n umber of t rustees.

(3) Where a corporation being a trustee is or has been
dissolved eith er before or afte r the commen cemen t of this
Par t, then, for the purposes of this article and of any
enactment replaced thereby, the corporation sh all be deemed
to be and to have been from the date of the dissolution
incapable of acting in the trust or powers reposed in or
confer red on the corporation.
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(4) The power of appointment gtven by paragraph
(1) of this article to the personal representat ives of a last
su rviving or con t in uing trustee shall be and sh all be deemed
always to h ave been exercisable by the executors for the time
being (whether or iginal or by representation) of such survtvtng
01' continuing t rust ee who have proved the will of their testa tor
or by the adm inistrators for t he time being of such t rustee
without the concurrence of any executor who has renounced
or h as not pr oved ,

(5) Du t a sole or last survivin g executor intending
to renounce, Of all the executors where they all in tend to
renounce, shall ha ve and shall be deemed always to have
had power, at any time before renouncing probate, to exercise
the power of appointment given by this article, if willing to
act for that purpose and without thereby accepting the office
of executor.

(6) w here a sole t rustee, other than a trust corpora
tion. is or has been originally appointed to act in a t rust .
01' where, in the case of any t rust there are not more than
th ree trustees (none of them being a t ru st corporation ) eit her
en gtnat or SUbstituted and whether ap pointed by the Cour t
or otherwise, then and in any such case-

(a) the person or persons nominated for the purpose
of appointing n ew trustees by the inst rument , if any,
creati ng the trust ; or

(b) if there 1s no suc h person, or no such person
able and willing to act, then the trustee or trustees
for the time bein g,

may, by writing, appoint another person or other persons VJ

be an additional trustee or additional t rustees, but it shall
not be obligatory to appoint any add itional t rustee unless th e
inst rument, if any. creating the trust or any law provides to
the con t rary, nor shall the number of t rustees be increased
beyond four by virtue of any such appoin tmen t.

(7) Every new trustee appointed under this article
as well before as aft er all the t rust property becomes by law
01' by assurance or othe rwise vested in him , shall have the
same powers, authorities and discre t iona, and may in all
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respects act as if he had been originally appointed a trust ee
by the inst ru ment, if any, creat ing the t rust.

(8) The provisions of this a rticle re lating to a t rustee
who is dead include the case of a person nominated trustee
in a will but dying before the testator , and those relative to
3. con tin uing trustee include a refusing or retiring trustee. if
willing to act in the exec ution of the provisions of this article.

(9) Where a person of unso und mind, being a trustee,
is also entitled in possession 10 some beneficial interest in the
trust proper ty. no appointment of a new trustee in hls place
shall be made by the con ti nuing trustees or t rustee, u nder this
article, unless leave has been given by the Court to make the
appointment.

2173. (1) Where a person out 01 the Colony is absolutely
enti tled under the will or on the intestacy of a person dyin g
before or after the commencemen t of this Part (in th is
paragraph called " the deceased ") to a legacy , or to the
residue of the succession of the deceased, or any sha re therein ,
and such legacy, residue or share is not under the will. if
any . of the deceased, bequeathed to t rustees for the person
out of the Colony, the personal representat ives of the deceased
ma y by writing appoint the Adm inistrator General. a trust
corpora tion or two or more persons not exceeding four
(whether or not including the personal representa ti ves or one
or more of the personal representauvesj , to be the t rustee or
t rustees of such legacy, residue or share for the person out
cf the Colony. and may exec ute or do any assura nce or thing
requisite for vesnng such legacy. residue or share in the
t rustee or trustees so appointed.

On such appointment the personal represen ta ti ves, as such,
shall be discharged from all fu r ther liabili ty in respect of
such legacy, residue or share, and the same may be retained
in its existing con dition or sta te of investment , or may be
converted into money, and such money may be invested in
a ny investmen t authorised by this Part.

(2) Where a personal representa tive has before the
commencement of th is Pa rt retained or sold any such legacy,
residue or share , an d invested the same or the proceeds
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thereof in any investmen ts in which he was authorised to
invest money subject to the trust, then , subject to any ord er
et the Court made before such commencement, he sh all n ot
be deemed to h ave inc urred an y liability on that account, or
by reason of n ot having paid or transferred the money or
property into Court.

21;4 . (1) On the appointmen t of a t rust ee for the whole
or any part of trust property -

(a) the number of t rustees may, subject to the
restrictions im posed by this Par t on the number of
t rustees , be increased; and

(b) a separate set of trustees, n ot exceeding four,
may be appointed for any part of the tru st property
held on trusts distinct fro m those relating to any
other part or par ts of th e trust property , notwith 
standing th at n o n ew t rustees or trustee are or is to
be appointed for other parts of th e trust proper ty, and
any exis ting t rust ee may be appoi nted or remain
one of such separate set of trustees, or , if only one
trustee was originally appointed, then, save as
hereinaft er provided, one separa te t rustee may be so
appointed ; and '

(c ) it shall n ot be obliga tory, save as hereinafter
provided, to appoint more than one new t ru stee where
only one trustee was originally appointed , or to fill up
the original number of t ru stees where more than two
trustees were originally appointed, but , except where
only one trustee was or iginally appointed, and a sole
t rustee when appointed will be able to give valid
receipts for all capital money, a trustee shall not be
discharged from his t rust un less there will be either a
trust corpora tion or at least two individuals to act as
trustees to perform the trust ; and

(d) any assurance or thing requisite for vesung
the trust proper ty, or any part thereof, in a sole
trustee, or join tl y in the persons wh o are the trustees,
shall be executed or done.
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(2) Nothing in this Part shall authorise the appoint
ment of a sole trustee, not being a trust corpora tion, where
the trustee, wh en appointed , would not be able to give valid
receipts for all capital money arising under the trust.

2175 . (1 ) A statement, contained in any instrument
coming into operation e rte r the commencemen t of this Part
by which a new trustee is appoin ted for any purpose
connec ted with land, to th e effect that a trustee has remained
out of the Colony for more than twelve months or refuses or
is unfit to act or is incapable of acting or that he is not
enti tled to a beneficial interest in the trust property in
possession. shall , in favour of a purchaser of property subject
to the trust, be conclusive evidence of the matter stated.

(2) In favour of such purchaser a ny appointment
of a new trustee depending on th at statemen t , an d any
vesting declaration , express or implied, consequent on the
appointment, shall be valid.

2li6 . (1) Where a trustee is desirous of being discharged
from the trust, and after his discharge there will be either a
trust corpora tion or at least two individuals to act as trustees
to perform the t rust , then, if such -t ru stee as aforesaid by
deed declares that he is desirous of being discharged from the
t rust, and if his eo-trustees and such other person , if any, as
!s empowered to appoint trustees. by deed consen t to the
discharge of the t rustee. and to the vesting in the eo-t rustees
alone of the trust property , the t rustee desirous of being
discharged shall be deemed to have ret ired from the trust,
and shall, by the deed, be discharged therefrom under this
Part withou t any new trustee being appoin ted In h is place.

(2) Any assurance or thing requisite for vesting the
trust prope rty in the conti nuing trustees alone shall be
execu ted or done .

2177. (1) Wh ere by a deed a n ew trustee is appointed 10
perform any trust, then c-;

(a) if the deed contains a declaration by the
appointor to the effect that any interest in any land
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subject to the trust, or in any chattel so subject, or
the right to recover or receive any debt or other thing:
in action so SUbject, shall vest in the persons who by
virtue of the deed become or are the trustees for
performing the trust, the deed shall operate, without.
any conveyance or assignment. to vest in those
persons. as owners with r ight of survrvorshlp between
them and for the purposes of the trust , the interest
or light to which the declaration relates ; and

(b) if the deed is made after the commencement of
this Part and does not contain such a declaration , the
deed shall, subject to any express provision to the
contrary therein contained, operate as if it had
con tained such a declaration by the appointor
extending to all the in terests and rights with respect
to which a declaration could have been made.

(2) Wh ere by a deed a retiring trustee is discharged
under the statutory power without a new trustee being
appointed, then-

(a) if the deed contains such a declaration as
aforesaid by the retiring and continuing t rustees, and
by the other person, if any, empowered to appoint
trustees, the deed shall, without any conveyance 01'
assignment, operate to vest in the continuing trustees
alone, as owners with right or survivorship between
them, and for the purposes of the trust, the interest
or r igh t to which the declaration relates; and

( b ) if the deed is made after the commencement of
this Part and does not contain such a declaration,
the deed shall, subject to any express provision to
the contrary therein contained, operate as if it had
contained such a declaration by such persons as
aforesaid extending to all the interests and r ights
wt th respect t o wh ich a declaration could have been
mad e.

(3) An express vesting declaration, whether made
before or aft er th e commencement of this Par t , shall,
notwithstanding that the interest or right to be vested is
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not expressly refer red to , and provided that the other
statutory requirements were or are complied with , operate
and be deemed always to have operated (but without prejudice
to any express provi sion to the cont ra ry contained in the
deed of appointment or discharge) to vest in the persons
respecti vely re ferred to in paragraphs (1) a nd (2) er this
article, as t he case may require. such in terests an d rights as
are capable of being and ought to be vested in those persons.

(4) This article does not extend -

(a ) to land held under a lease which contains any
covenant , condition or agreemen t aga ins t assignment
or disposing of the land without licence or consent,
u nless, prior to the execution of the deed containing
expressly or impliedly the vest ing declaration, the
requisite licence or consent has been obtained, 01'
unless, by virtue of any en actment or rule of law, the
vest tng declaration , express or im plied, would not
operate as a breach of coven ant or give rise to a
forfeiture ;

(b) to any share, stock, annuity or property which
is only transferable in books kept by a company or
other body, or in manner di rected by or under an
Ordinance or Act of Pa rliament.

In this paragraph "lease " includes an under-lease and an
agreement for a lease or under-lease.

(5) For purposes of regist ration of t he deed in any
registry, the person or persons making the dec laration.
expressly or im pliedly, shall be deemed the con veying party
or parties, and the conveyance shall be deemed to be made
by him or them under a power confer red by this Part.

CHAPTER FOURTH.

POWERS OF THE COURT.

Power ot
Court to
appoInt n ew
t"..teu.

2178 .
appoin t

AP POI NT MENT OF NEW TRUST EES .

(1) The Court may, whenever it is expedient to
a new trustee or new t rustees , and it is found
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Inexpedient. difficult or impracticable so to do without the
assistance of the Court, make an order appointing a new
trustee or new trustees either in substitu tion for or in addition
to any existing t rustee or trustees, or although there is no
existing t rustee.

In particular and without prejudice to the generality of
the feregoing provision, the Court may make an order
appointing a new trustee in substitution for a trustee who is
convicted of felony, or is a person of unsound mind, or is a
bankrupt, or is a corporation which is in liquidation or has
been dissolved.

(2) An order under this article, and any con sequen
tial vestmg order or conveyance, shall not operate further
or otherwise as a discharge to any former or continuing
t rustee than an appointment of new trustees under any power
for that purpose contained in any instrument would have
operated.

(3) Nothing in this article gives power to appoint
an executor or administrator.

21i9 . Where the Court appoints a person or corporation,
other than the Administrator General, to be a trustee eit her
solely or jointly with another person, the Court may authorise
such person or corporation to charge such remuneration for
his or its services as trustee as the Court may think fit .
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2180. Every trustee appointed by the Court sh all, as well
before as after the trust property becomes by law, or by
assurance, or otherwise, vested in him, have the same powers,
authorities, and discretions and may in all respects act as if
he had been originally appointed a trustee by the instrument,
if any, creating the trust.

VESTING ORDERS.
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21 81. In any of the following cases, namely-
0) where the Court appoints or h as appointed a

t rustee, or where a trustee has been appointed out
of Court under any statutory or express power ;
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( ii) where a trustee entitled to or possessed of any
land or interest therein, or Entitled to a contingent
right therein, either solely or jointly wit h any other
person -

(a) is under disability ; or
(b) is out of the jurisdiction of the Court; or

(cl cannot be found , or , being a corporation, has
been dissolved ;

( Hi ) where it is uncertain who was the survivor of
two or more trustees jointly entitled to or possessed
of any interest in land ;

(Iv) where it is uncertain whether the last trustee
known to have been entitled to or possessed of any
interest in land Is Jiving or dead;

(v) where there is no personal representative of
a deceased trustee who was entitled to or possessed
of any interest in land, or where it is uncertain who
Is the personal representative of a deceased trustee
who was entitled to or possessed of any interest in
land;

(vi) where a t rustee jointly or solely entitled to
or possessed of any in terest in land, or entitled to
a contingent right therein, has been required, by or
on behalf of a person entitled to requi re a con
veyance of the land or interest or a release of the
right, to conv ey the land or interest or to release the
right, and has wilfully refused or n eglected to
con vey the land or interest or release the right for
twenty-eight days after the date of the requirement;

(vii) where land or any in terest th erein is vested
in a trustee, whether by way of mort gage or other
wise, and it appears to the Court to be expedien t;

the Court may make an order (in this Part called a " vesting
order ") vestlng the land or interest therein in any such
person in any such manner and for any such interest as the
Court may direct, or rel easing or disposing of the contingent
right to such person as the Court may direct:
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Provided that-
(a) where the order is consequential on the appoint.

ment of a trustee, the land 01' interest therein shall
be vested in the persons who, on the appointment.
are the trustees; and

(b) where the order relates to a trustee entitled or
formerly entitled jointly with another person, and
such trustee is under disability or out of the jurisdic
tion of the Court or can not be found, or being a
corporation has been dissolved, the land , interest or
right shall be vested in such other person who remains
entitled , either alone or with any other person the
Court may appoint.

2182. Where any interest in land is subject to a contingent
right in an unborn person or class of unborn persons who, on
coming into existence would, in respect thereof, become en
titled to or possessed of that interest on any trust, the Court
may make an order releasing the land or interest therein from
the contingent right, or may make an order vesting in any
person the interest of which the unborn person or class of
unborn persons would, on coming into existence, be entitled
or possessed in the land.

Ord el'!l .... to
ccn tl ngu.t
r ig h ts of
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2183. Where the Court gives a judgment or makes an ve. tln g

order directing the sale or mortg~p'e of any land, every person o!"<le. coDSe-
_ ~ q u entl o.l On

Who is entitled to or possessed of any interest in the land, ~rdee tor

or entitled to a contingent right there1n, and Is a party to : ::'t:;e of
the action or proceeding in which the judgment or order land.

is given or made or is otherwise bound by the judgment or
order, shall be deemed to be so entitled or possessed, as the
case may be, as a trustee for the purposes of this Part, and the
Court may, if it thinks expedient, make an order vesting the
land or any part thereof for such interest as the Court thinksI
fit in the purchaser or in any other person or creatin g a
~ortg~ on the land.

,2184. Where a judgment is given for the specific per
rormance of a contract concerning any interest in land, or
for sale or exchange of any interest in land, or generally
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wher e any judgment is given for the conveyance of any
interest in land eit her in cases arising out of the doctrine
of election or otherwise, the Court may declare -

(a ) that any of the parties to the action are trustees
of any interes t in the land or any part thereof within
the meaning of this Part ;

(b) that the interests of unborn persons who might
claim under any party to the action, or under the
will or marriage contract of any deceased person who
was during his lifet ime a party to the contract or
t ransaction concerning which the judgment is given,
are the interests of persons who, on coming into
existence, would be trustees within the meaning of
this Part ;

and thereupon the Court may make a vesting order relating
to the rights of those persons, born and unborn, as if they
had been t rustees.

2185 . A vesting order under any of the foregoing provisions
shall, in the case of a vesting order consequential on the
appointment of a trustee, have the same effect-

(a ) as if the persons Who before the appointment
were the trustees, if any, had duly executed all proper
conveyances of the land for such interest as the Court
directs ; or

(b ) if there is no such person, or no such person of
fu ll capacity, as if such person had existed and been
of full capacity and had duly executed all proper
conveyances of the land for su ch interest as the Court
directs ;

and shall in every other case have the same effect as if the
t rustee or other person or description or class of persons to
whose rights or supposed rights the said provisions respec
tively relate had been an asc ertained and existing person of
full capacity, and had executed a conveyance or release to the
effect intended by the order.
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2186 . In all case s where a vesnng 01"(121' can be made power to
. appoi nt

under any of the foregoing provisions, the Court may, if it person to

is more convenient, appoint a person to convey the land or ("o nvey .

any interest therein or release the contingent r ight. and a
conveyance or release by that person in conformity with the
order shall h ave the same effect as an order made under the
appropriate provision .

,
2187 . (l) In any of the following cases, namely -

(i) where the Court appoin ts or has appointed
a trustee, or where a trustee has been appointed
out of Court under any statutory or express power ;

(ii) where a t rustee entitled alone or jointly
with another person to stock or to a thin g in
acti on -

(a) is under disability; or
( b ) is out of t he juri sdicti on of the Court; or

(c) cannot be found . or, being a corporation,
has been dissolved ; or

(d ) neglects or refuses to transfer stock or
receive the dividends or in come thereof, or to sue
for or recover a t hing in action, according to the
direction of the person absolutely entitled thereto,
for twenty-eight days next af tcr a request in
writing has been made to him by the person so
entitled ; or

(e) neglects or refuses to t ransfer stock or
receive the dividends or incom e thereof, or to sue
for or recover a thing in acti~:m for twenty-eight
days next after an order of the Court for that
purpose has been served on him ;

(Hi) where it is uncer tain whet her a trustee entitled
alone or jointly with another person to stock or to
a thing in ac tion is alive or dead ;

(iv) where stock is standing in the name of a
deceased person whose personal representative is
under disability ;

VesUng
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(v ) where stock or a thing in action is vested in
a trustee whether by way of mortgage or otherwise
and it appears to the Court to be expedient,

the Court may make an order vestin g the right to transfer
or call for a transfer of stoc k, or to rec eive the dividends
or income thereof, or to sue for or recover the thing in action,
in any such person as the Court may appoint.

Provided that-

(a ) where the order is consequentia l on the
appoin tment of a t rustee, the r ight shall be vested in
the persons who, on t h e appointment, a re the
trustees ; and

( b) where the person whose righ t is dealt with by
the order was enti tled joi ntly with anot her person, the
right shall be vested in that la st-mentioned person
either a lone or jointly with any oth er person whom
the Court may appoint .

(2) In all cases where a vesting order ca n be made
under this article, the Cour t may, if it is more convenient,
appoint some proper person to make or join in making the
transfer:

Provided th at the person appoi nted to make or join in
making a t ransfer of stock shall be some proper officer of the
bank, or the compa ny or society whose stock is to be
t ransferred.

(3) The person in who m the right to transfer or call
for the t ra nsfer of any stock is vested by an ord er of th e
Court under this Part , may t ransfer the stock to himself or
any other person, according to the order, and all corporations,
associa tions and companies sh all obey every order under this
article accord ing to its tenor.

(4) After n otice in Writi ng of an order under this
article it shall not be lawful for any coporatton , association or
company to trans fer any stock to which the orde r rela tes or
10 pay any dividends thereon except in accordance with the
order.
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(5) The Court may make dec la rations and give
directions concerning the manner in which the ri gh t to
transfer any stock or thin g in action vested under the
provisions of this Par t is to be exercised .

(6) The provisions of this Part as to vesttng orders
shall apply to shares in ships registered under the Acts of
Parliament or under any Ordinance or Order in Council
relating to merchant Shipping as if they were stock.

2188. The powers conferred by this Part as to vest tng
orders may be exercised for vesting any interest in land,
stock, or thing in action in any trustee of a charity or society
over which the Court would have jurisdiction upon action duly
instituted, whether the appointment of the trustee was made
by instrument under a power or by the Court under its general
or statutory jurisdiction,

2189. Where a minor is beneficially entitled to any property,
the Court may, with a view to the application of the capital
or income thereof for the maintenance, education, or benefit
of the minor, make an order-

(a ) appointing a person to convey such property ; or

(b) in the case of stock, or a thing in action, veet lng
in any person the right to transfer or call for a t ransfer
of such steck, or to receive the dividends or income
thereof, or to sue for and recover such thin g in action,
upon such terms as the Cour t may think fit.

2190. Where a vest ing order is made as to any land under
this Part founded on an allegation of any of the following
matters, namely-

(a ) the personal incapacity of a trustee or
mor tgagee ; or

(b) that a trustee or mortgagee or t he personal
represen tative of or other person deriving title under
a trustee or mortgagee is out of the jurisdiction of
the Court or cannot be fou nd, or being a corporation
has been dissolved ; or
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(c) that it is uncertain which of two or more
trustees, or which of two or more persons interested
in a mortgage, was the survivor; or

(d ) that i t is uncertain whether the last trustee or
the personal representative of or other person deriving
title under a trustee or mortgagee , or the last surviving
person interested in a mortgage, is living or dead;

(e) that any trustee or mortgagee has died intestate
without leaving a person beneficially interested under
the intestacy or has died an d it is not known who is
his personal representative or the person interested;

the fac t that the ord er has been so made shall be conclusive
evidence of the matter so alleged in any Court upon any
qu estion as to the validity of the order ; but this article does
not prevent the Court from directing a reconveyance or
surrender or the payment of costs occasioned by any such
order if improperly obtained.

2191 . In all cases where the Court sh all, under th e
provisions of this Part , make a vestmg order , or any order
having the effect of a con veyance or assignment of any land
or any interest therein , an office copy of such order shall be
registered in the Registry of Deeds and Mortgages and such
order shall take effect upon and from the time of the
registration or such offi ce copy.

2192. (1) Where the Court in England has made a vesting
ord er under the Trustee Act , 1925, (15 Geo. V. eh . 19) in respect
of land or personal property in the COlony, and the vesting
order so mad e is produced to the Regi strar for registration,
such vest tng order shall, on payment of a fee of three dollars,
be registered in the Regi stry of Deeds and Mortgages.

(2) For th e purposes of this article , a duplicate of a
'Jesting order sealed with the seal of the Court making the
eame, or a copy thereof, certified as correct by the officer
having the cus tody of the original order , shall have the same
Effect as the original.

(3) In this article " Court " has the same meaning
as the Court referred to in sect ion 67 of the Trustee Act , 1925.
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JURISDICTION TO MAKE OTHER ORDERS.

2193. (1) Where, in the management or administration
of any property vested in trustees, any sale, lease, mortgage,
surrender, release, or other disposition, or any purchase,
investment, acquisition, expenditure, or other transaction, is
in the opinion of the Court expedient, but the same cannot
be effected by reason of the absence of any power for that
purpose vested in the trustees by the trust instrument, if any,
or by law, the Court may by order confer upon the trustees
either generally or in any particular instance, the necessary
power for the purpose, on such terms, and subject to such
provisions and conditions, if any , as the Court may think fit ,
and may direct in what manner any money authorised to be
expended, and the costs of any transaction, are to be paid
or borne as between capital and income.

(2) Th e Court may, from time to time, rescind or
vary any order under this article, or may make any new or
further order.

(3) An application to the Court under this article
may be made by the trustees, or by any of them , or by any
person beneficially interested under the trust.

2194. (1) An order under this Part for the appointment
of a new trustee or concerning any interest in land, stock,
or thing in action subject to a trust, may be made on the
application of any person beneficially interested in the land,
stock, or thing in action, whether under disability or not, or
on the application of any person duly appointed trustee thereof.

(2) An order under this Part concerning any
interest in land, stock, or thing in action SUbject to a mortgage,
may be made on the application of the owner of the mortgaged
land or any person beneficially interested in the equity of
redemption, whether under disability or not, or of any person
interested in the money secured by the mortgage.. -
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character of trustee, is made a defendant in any action , to
serve him with a process of the Court, and that he cannot
be found, the Court may h ear and determine the action and
give judgment therein against that person in h is character
er a t rustee as if he had been du ly served, or had entered
an appearance in the ac tion, and had also appeared by his
counsel or solicitor at the hear ing, but without prejudice to
any interest he may have in the matters in question in the
action in any other characte r.

2196. The Cou rt may order the costs and expenses of and
lncident to any application for an order appointing a new
t rustee, or for a vesung orde r , or of and incident to any such
order, or any conveya nce or transfer in pursuance thereof, to
be raised and paid out of the property in respect whereof
the same is made, 01' out of the income thereof, 01' to be borne
and paid in such manner and by such persons as to the C()Ul'~

may seem just.

2197 . If it appears to the Court that a trust ee, whether
appointed by the Court or otherwise. is or may be personally
liable for any breach of t rust, wh ether the t ransaction alleged
tc be a breach of trust occurred before or after the commence.
ment of this Part, bu t has acted honestly and reasonably,
and ought fairly to be excused for the breach of trust
and for omi tting to obtain the directions of the Court
in the matter in which he committed suc h breach, then the
Court may reli eve him eit her wholly or partly from personal
liability for the same .

2198. (1) Where a t rustee commits a breach of trust at
the instiga t ion or request or with the consent in writing of a
beneficiary, the Court may, if it thinks fit , and notwithstand
ing that the beneficiary may be a married woman make such
order as to the Court seems just, for impounding all or any
part of the in terest of the beneficiary in the trust property
by way of indemn ity to the trustee or persons claiming
through him.
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(2) This article applies to breaches of t rust commit ted
as well before as after the commencement of this Part.

PAYMENT INTO COURT.

2199. (1) Trustees, or the majority of t rustees , h avin g in
their hands or und er their cont rol money or securities belong
ing to a trust, may pay the same into Court ; and the same
shall, subj ect to rules of Cou rt, be dealt with acco rding to
the orders of the Court.

(2) The receipt or cert ificate of the proper officer
shall be a suffic ient discharge to t rustees for the money or
securities so paid into Court .

(3) Where money or secu rities are vested in any
persons as t rustees, and the majority are desirous of paying
the same into Cour t , but the concurrence of the other or
others cannot be obtained, the Court may order the payment
into Court to be made by the majority without the concurrence
of the other or others .

(4) Where any suc h money or securities are deposited
With any banker, broker, or other depositary, the Court may
order payment or delivery of the money or securities to the
majority of the trustees for the purpose of payment into
Court.

(5) Every t ransfer, payment and delivery made in
pursuance of any suc h order shall be valid and take effect as
if the same had been made on the authority or by the act of
all the person s en t itl ed to the money and secu rities so
transferred, paid or delivered.

2200. This Part, and every order purporting to be made
under this Part, sh all be a complete indemnity to all persons
for any acts done pursuant thereto, and it shall not be
necessary for any person to inquire concerning the propriety
of the order, or whethe r the Court by which the order was
made had jurisdiction to make it.
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GENERAL PROVISIONS.
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2201. The Chief Justice may make rules of Court regulat
ing the practice and procedure in respect of any proceedings
in the Supreme Court under this Part.

2202. The Provisions of this Part bind the Crown.

FINAL PROVISION.

2203. (34-1956, s. 222) . Nothing in the repeals effected by
the Civil Code (Amendment) Ordinance, No. 34 of 1956, shall
affect the validity, Invalidity, effect, or consequences of
anything already done or suffered, - or any right, title,
obligation or Uability, already acquired, accrued, or incurred,
or any remedy or proceeding in respect thereof, - or the
proof of any past act or thing.
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CHAPTER 243.

THE

CODE OF CIVIL PROCEDURE.

PART FIRST.

GENERAL PROV ISIONS.

1. (Subst . 3-1957 ). T he time and d uration of the
terms and stttmgs and of the vacations of the Supreme Court
a re regulated by rules of court or any other statutory
provision rela t ing thereto.

2 . (Subst. 3-1957). The Supreme Court does not sit
an non-juridical days.

3 . (Am. 3-1957). Barristers must appear in dark
clothes, and in such robes and bands as are worn in uic
Supreme Court of Judicature in England. No barrister not
so habited shall be heard in any cause in the Supreme Court.

4 . (Su bst . 3-1957) , T he Sher iff and the Registra r
appear in Cou rt in their robes.

5 . The Sher iff and Registra r personally a ttend the
Court de die in diem during all sit t ings of the Court .

6 . No solicitor. Registrar. or Sheriff sh all be ba il or
surety in any action or proceeding in any Court.

7. " Solicitor " in this Code means a procureur or
attorney-at-law.
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8. Any writ of summons or other proceeding which ,
before the Proclamation of the Governor appointing th e day
upon which the birthday of the Sovereign is to be celebrated,
or a day to be observed as a general fast or thanksgiving,
was made returnable on the day so fixed, may be returned on
th e n ext j uridical day.

9 . If the day on which anything ought to be done in
pursuance of the law is a non-juridica l day, such thing may
be done with like effect on th e next following ju ridi cal day.

10. Persons present at sittings of the Courts must
remain uncovered, and in silence.

11 . (Am. 17·1953) . An orders given by the Court or
J udge for the maintenance of good order during the sittings
must be instantly obeyed.

The word" Judge " used alo ne, either in this Code or in the
Civil Code, means a JUdge of the Supreme Court.

12 . The provisions of the two last preceding ar ticles must
likewise be observed wherever the Ju dge is in the exerc ise of
his functions.

13 . Any person who, during the sitting of the Court or
of the Judge, disturbs order, utter signs of approbation or
disapprobation, or refuses to withdraw or to obey the orders
of the Judge, or th e admonitions of the criers or other officers
of the Court, may be condemned at once to a fine or
imprisonment, or both , according to th e discretion of the
Court or J Udge.

14 . If t he disturbance is caused by a person discharging
any fu nction before the Cour t, h e may, in addition to the
punishment imposed in the preceding article, be suspended
from such func tion.

15 . The Court in all cases brought before it may,
according to circumstances, even of its own accord, pronounce
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orders or repr imands, and suppress writings. 01' declare them
libe llous.

16 . (Subst. 3-1957). Provision for the appointm ent and
remuneration of in terprete rs is con tained in the Su preme
Court Ordinance or any other statute.

17 . The Cour t or Ju dge may require an oath When it is
deemed necessary, an d may in such case, as well as in any
case when an oath is required by law, or the rules of practice,
administer the same.

18 . No person ca n bring a suit a t law un less he has an
interest therein.

19 . No person can be a par ty to a suit, either as
claimant or defendant, in any form whatever, unless he h as
the free exercise of h is rights, except where special provisions
apply.

Those who have n ot the free exercise of their r ights must
be represented, assisted, or autho rised in the manner
prescribed by the laws wh ich regulate their particular status
or capacity.

All foreign corporations or persons, duly au thorised under
any foreign law to appear in judicial proceedings. may do so
before any Court in the Colony.

Any person who, according to the laws of a foreign country,
is authorised to represen t a person who has died or made h is
will therein, leaving property in the Colony , may also appear
as such in judicial proceedings before any Court in the Colony.

20. Several causes of ac tion may be joined in the same
SUit, provided they are not incompatible or contradictory,
that they seek condemnations of a like n ature, and that their
joinder is not prohibited by some express provision .

A creditor cannot divide h is debt for th e purpose of suing
for the several port ions of it by differen t act ions.



696 Code of Civil Procedure. [Ch. 243

21. No judicial demand can be adjudicated upon unless
the party against whom it is made has been heard or duly
summoned .

22. If the consent of any one who should be join ed as
plaintiff can not be obtained, he may be made a defendant
for reasons stated in the declaration.

23. The Court cannot adjudicate beyond the conclusions
of a suit, but may gra nt them only in part.

24 . A party wh o brings a suit for less than he is entitled
to, upon the same cau se of action, may remedy the omission
by a supplementary demand in the same suit before
judgment rendered.

25 . No person can use the name of another to plead,
except the Crown thro ugh its recogniz ed officers. 'rutors,
curators, and others representing persons who have not the
free exercise of their r ights, plead in their own name in their
respective qualities. Corpora tions plead in their corporate
name.

26. In any judicial proceeding it is sufficien t that the
facts and conclusions be distinctly and fa irly sta ted, without
any particular form being necessary, and suc h statements are
interpreted according to the words in ordinary language.

27. All provisions and ru les concerning procedure are
in terpreted with referenc e to each other and in such a
manner as to give them all the effect intended ; and whenever
this Code does not contain an y provision for enforcin g or
maintaining some particu lar r ight or ju st claim, or any rule
applicable thereto, any proceeding adopted which is not
inconsistent with law or the provisions of this Code is
received and held to be valid.

28 . No public officer, or other person ful fi lling any public
duty or func t ion, can be sued for damages by reason of any
act done by him in the exercise of his fu nctions, nor can any



Pari hr. ] General Provisions, 697

judgmen t be rendered against him , unless notice of such suit
has been gteen him at least one month before the issuing of
the wrtt of summons,

Such notice must be in writin g, it must specify the grounds
at the action , must be served upon him personally, or at his
domicile, and must state the name and residence ot the
plain tiff.

29 . Any party to a suit may appear and plead either in
person or through the ministry of a solici tor.

30. Neither the day of service nor the terminal day is
counted in th e delays fixed tor summoning.

Delays con tinue to run upon Su ndays an d holidays ; but it
a delay expires on a non- ju ridical day, it is of right extended
to the next following day.

The same rul e applies to all other delays in procedure.

31. (Am. 4-1939) . The provisions of article 1 of the
Civil Code apply to th is Code.

1. Any copy of th is Code, or of the Civil Code of SI.
Lucia, or any extract of eit her of the said Codes, purportin g
to be printed by the Governmen t Printer , is deemed authentic.

Any abbreviated form of reference to any Act or part of an
Act , is sufficient it it is intelligible.

2 . (a) A receivable order is an order authorising the
payment of money into the Supreme Court , or into th e West
Indian Court at Appeal, or to the Sheriff , or to the Admin is
t ra tor Gen eral, and the order is obtained from the Regist rar
()[ th e Court, the Sheriff or the Administ rator Gen eral, as the
case maybe.

(b) The order is addressed to the Treasurer and
requests the Treasurer to place the amount th erein mentioned
to the credit of the accoun t of the officer issuing the order.

(c) The Registrar of th e Cou rt may require payments
into Cour t 01' to the Registrar to be made to the cred it of his
account as Sh eriff.
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3. The payment IS only deemed complete when t ta
Treasury receipt for the amount mentioned in the rece.veme
ord er is filed with the officer from whom the order is obtuined

This, however, does not apply to fees of Court.

4. Payments are made by the Registrar, Sheriff, Of
Administrator General, as the case may be, upon an order
signed by the Judge or in virtue of a judgment or other
lawful authority authorising such payments. The party
entitled to receive the amount signs a receipt prepared by the
officer authorised to pay, and receives an order upon the
Treasurer for payment of the amount signed by the officer
paying and countersigned by the chief clerk to the said officer.
But if the chief clerk as acting officer issues t he order i t is
to be countersigned by the second clerk or by such person as
The Governor may appoint to countersign the order.

32. The Court or J Udge may enlarge the t ime allowed for
doing any act or taking any proceedings, upon such terms as
the justice of the case requires, and any such enlargement
may be ordered although the application for the same ts not
made until after the expiration of the time allowed.

33. The Court or JUdge may adjourn the trial, hearing or
determination of any action or proceeding for such time and
on such terms as justice requires.

34. The Court or Judge may allow any amendment of any
writ, declaration, pleading, or other document a t any time
and on such terms as justice requires.

35 . Where a delay of only one day is given , the delay is
that of a juridical day.
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PART SECOND.

PROCEDURE BEFORE THE SUPREME COURT.

BOOK FIRST.

SUPREME COURT.

PRELIMINARY P ROVtS lONS .

(Modified by 1 . Leewa rd Islands and Windward Islands
(Courts) Order in Coun cil, 1939 (I mp.) and 2. Su preme Court
Ordinance, 1955.)

36 . The Court has original jurisdiction in all suits or
actions which are. not exclusively within the jurisdiction of the
District Court or of the Admiralty.

37 . (Am. 23-1916 ; 17-1953 ). The Supreme Court or
JUdge may, from time to time, make any rules of practice that
may be necessary for regulating proceeedtngs. In or out of
term, in causes and matters , whe ther in the Supreme or in
the District Court , and on all matters of procedure.'

The Supreme Cou rt or JUdge may also make any tariffs of
fees for the cou nsel, solicitors, examiners, and other officer '>
appointed by the Court, whose salaries are not fixed by law.

The Governor in Council may make, modify, revoke, or
amend, any such rules or tariffs; an d no rules or tariffs are
valid until approved by the Governor in Council, or published
by Proclamation of th e Governor. Her Majesty may disallow
such rules or tariffs after they have come into force. Any
officer or other pe rson receiving any ot her or greater fees or
emolumen ts than are specified in the tariff in force for the
discharge of the duties and services therein mentioned, ts
liable to a penalty of n ot more than ninety-six dollars for each
offence.

The power to make rules of cou rt conferred on the Ch ief
Justice by this article shall be deem ed to Include the power to
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add to, vary or annul any existing rules of cour t or a r ticles
of the sa id Code of Civil Procedure.

The Chief J ust ice may also make, add to, or annul any
rules of court for the more effectual carrying ou t of any of
the provisions of the Civil Code or of any other stat ute, and
any such rules may repea l any provision of the said Civil
Code or of any other sta tute an d substi tute other provisions
in lieu thereof.

All such ru les of court shall, on being approved by the
Legisla tive Council, have the same force and effect as an
Ordinance, and shall come Into operation on pubucat tcn in
the Gazett e or on such other day as may be presc r ibed in such
rules.

All such rules of cou rt may be disallowed by Her ~lajesty

in the same ma nner and with the same consequences as in
t he case of an Ordinance.

37A. (Ad. 23-1916) . In all cases of procedure not pro
vided for by the Code of Civil Procedure or any rules of court,
or otherwise, the procedure or practice shall be such as the
J udge may direct or approve.

3&. (Am. 23-1916). The Judge and Registrar, and every
commissioner as hereinaft er mentioned, has a right to
admini ster and receive the oath, whenever it is required by
law, by rules of practice, or by order of a Court or J udge,
unless such r ight be rest ricted by special law.

The Governor may, from time to time. appoint fit persons
residing in any part of Great Brita in and I relan d. or in an y
of the Briti sh colonies. as commissioners for receiving such
affidavits.

Every member of the Legisla t ive Council , stipendiary
Magist ra te, and justice of the peace is ex offi cio a commissioner
for taking such affidavits.

Every affl. davit thus received h as the same force and effect ,
and is enti tled to the same credenc e as if it h ad been received
in open Court.
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Affidavits h ave a like force if received before a commissioner
authorised by the Lord Chancellor to administe r affidavits in
c hancery in En glan d ; or before a notary pu blic under h is
han d and official seal; or before the mayor or ch ief ma gist rate
01 any city, borough, or incorporated town in Great Britain
or Ireland , in any of Her Majesty's colonies or in any foreign
country, under the common seal of such city , borough , or
in corporated town ; or before any j udge of a superior cou rt
in any of Her Majesty's colon ies or dependencies ; or before
any consul, vice-consul, temporary consul, pro-consul, or
consular agent of Her Majesty exercising his functions in a
foreign coun try.

Affidavits h ave a like effect if sworn before a Brit ish
diplomatic officer exercising his func tions in any place outside
of the Colony.

The words" Commissioner of the Supreme Court, " when
ever they are used in thi s Code, mean any person capable of
receiving affidavits under any of the provisions of th is article.

39 . (Am. 17-1953.) Ii a party establishes under oath
that h e does no t possess sufficient means to make the
necessary disbu rsements, th e Cou rt or Judge, on being satisfied
by affidavit that such party h as a right of action or a good
defence, may grant him leave to plead in f orma pauperis, an d
may order all officers of jueucc, including the Crown At torney,
to afford their services without any remuneration; but suc h
pa rty , if he fa ils in the su it, is not exempt from condemnation
to pay costs to th e other party.

40. Such leave may , however, be revoked by the Court or
Judge, upon proof that the party was or h as since become
able to make the necessary disbursements.

41. If a party proceeding in forma pauperis obtains
judgment in h is favou r, the othe r par ty may be condemned to
pay costs, inc lud ing those of the officers of justice, wh o are then
en tit led to an execution to obtain paymen t thereof from such
party by way of dist raction.
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No more than one execution can, however, be issued for all
the taxed costs remain ing unpaid; it is issued at the instance
of the Regist rar, or of any party interested, and the monies
are returned into the office of the Registrar, who pays the
same free of charge to the part ies en titled thereto.

41.\. (Ad. 17·1953.) (See now Supreme Court Ordinance.
s. 20.)

BOOK SECOND.

TU E SUIT.

CHAPTER FIRST.

SUM M ONS,

U . Every action before the Supreme Court is Instituted
by means of a writ of summons, in the name of the Sovereign;
saving the exceptions contained in this Code. and other C:lSeS

provided for by special laws.

U Wri ts of summons are issued by the Registrar. upon
the written application of the plaint iff.

U . They must be drawn up in the En glish language.

45 . They are attested and signed by the Registrar.

46 . The absence of the seal of the Court does not
mvandate the wri t.

47. Writs of summons are directed to the Sheri ff, and
command him to summon the defendant to appear before th e
Court at the time and place therein mentioned.

48 . The writ must state the names, the occupation or
quality, and the domicile of the plaintiff, and the names and
actual residence of the defendant.
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In actions upon bills of exchange or promissory notes, or
any other private writings, whether negotiable Cl' not, it is
sufficient to give the initials of the Christian or first names
of the defendant, such as they are written upon such bills ,
notes, or inst rument.

When a corporate body is a party to the suit, it is sufficient
to insert its corporate name, and to indicate the name of
the place where its principal office is.

Wh en the name of any partner is unknown, the partners
may be sued in the name of the firm.

One partn er may sue, and be sued by the remaining
partners, for a partnership debt.

A firm which has registered its partnership in conformity
with article 20 of the Commercial Code may sue and be sued
in the name of the firm .

49 . The causes of action must be stated in the writ or
in a declaration annexed to it.

50. When the real name of a defendant is unknown, he
may be sued under the name by which he is known. The
Court or J udge, if satisfied that the real name was not known,
may allow the proper name to be SUbstituted.

51. The unknown heirs or representatives of a deceased
person may be sued as such, but the party deceased must be
Iully described. If the defendants appear, they must do so
in their proper names.

52. If the object of the demand is a thing certain, it
should be described in such a manner as clearly to establish
its identity.

If it rela tes to a corporeal immovable, the nature of such
immovable, th e ' town, village, street, or district wherein it
is situated, and also the lands contermmous to it, should be
mentioned.

If it is a body of land, known under a particular name,
it is sufficient to give its name and its situation.
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If the im movable for ms part of a dist rict, town, or village,
the lots in which are numbered, it is suffi cient to sta te its
number.

53 . (Subst . 3-1957). (1) All per son s may be joined in one
action as plaintiffs, in whom any right to re lief (in respect
of or ar ising out of the same t ransaction or series of
transactions) is al leged to exist, whether join tly, severally,
or in the alternative, (where if suc h persons brough t separate
actions any common question of law or fact would arise ;
prov ided that, if upon the application of any d efendant it
shall appear that such joinder may embarrass or delay the
t rial of the action, the Court or a JUdge may order separate
trial s, or make such other order as may be expedient), and
judgment may be given for such one or more of the plaintiffs
as may be found to be entitled to relief , for such relief as
he or they may be entitled to, without any amendment. But
the defendant, though unsuccessful, shall be entitled to his
costs occasioned by so joinin g any person who shall not be
found entitled to relief u nless the Court or a Judge in
disposing of the costs shall otherwise direct .

(2) Where an action h as been commenced in the
name of the wrong person as plaintiff, or where it is doubtful
whether it has been commenced in the name of the right
plaintiff , the Court or a Judge may, if satisfied that it has
been so commenced through a bona fide mistake, and that
it is n ecessary for the determination of th e real matter in
dispu te so to do, order any other person to be substituted or
added as plaintiff upon such terms as may be jus t.

(3) Where in an act ion any person h as been
improperly or unnecessarily join ed as a co-plalnfiff, and a
defendant h as set up a cou nter-claim or set-off, he may obtain
the benefit thereof by establishing his set-on or counte rclaim
as against the parties other th an the co-ptatn tnt so joined.
notwithstanding the misjoinder of suc h plaintiff or any
proceeding consequen t thereon.

(4) All persons may be joined as defendants against
whom the r ight to any relief is alleged to exist, whether
Jointly, severally, or in the alternative. And judgmen t may
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be given against su ch one or more of the defendants as may
be found to be liable, according to their respect ive liabilities ,
without any amendment.

(5) It shall not be necessary that every defendant
shall be in terested as to all the relief prayed for, or as to
every cause of action included in any proceeding against h im ;
but the Cour t or a Judge may make suc h order as may appear
tust to prevent any defendant from being embarrassed or put
to expense by being requ ired to attend any proceedings in
which he may have no interest.

(6) The plaintiff may, at his option , join as parties
to the same action all or any of the persons severally, 01"
join tl y and severally liable on any one cont ract, including
parties to bills of exchange and promissory notes.

(7) Where th e plaintiff is in doubt as to the person
from whom h e is entitled to redress , he may, in suc h manner
us hereinaf ter mentioned , or as may be prescr ibed by any
special order , join two or mo re defendants, to the in tent that
the question as to which, if any, of th e defendants is liable,
and to what extent , may be determined as between all parties.

(8) T rustees, executors, and administra tors may sue
and be sued on behalf of or as representi n g the prop er ty or
estate of which they are trustees or represen tatives, without
join in g any of the persons beneficially interested in the t rust
or estate, and shall be conside red as representing such persons ;
but the Court or a Judge may, at any stage of the proceedings,
order any of such persons to be made parties, eit her in
addition to or in lieu of the previously existing parties.

Thi s rule shall apply to trustees , execu tors, and admtnts
t rators. sued in proceedings to enforce a security upon a
hypothecary obligation or otherwise.

(9) Where there are numerous persons h avin g the
same in terest in one cause or matter, one or more of such
per sons may sue or be sued , or may be authorised by the Court
or a J Udge to defend in such cause or matter , on beh alf or
tor the benefit of all persons so in terested .

54 . No party can be summoned on a Sunday or a holiday
without the express leave of the J udge,
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;i!i. No summons can be served before six o'clock in the
morning or after six o'clock in the afternoon.

This provision does not apply, however , to cases of capias
a'i respondendum.

56. Service is effected by leavin g with the defendant a
copy of the writ of summons, and of the decla ra t ion if there
is one.

The copy must be certified by the Registra r or by the
solicitor for th e plaintiff. Bu t no serv ice is necessary when
the solicitor is authorised by power of attorney to receive
service.

57 . Service must be made either upon the defendant in
person, or at his domicile, or at the place of his ordinary
residen ce, upon a reasonable person belon ging to the family.

In the absence of a regular domicile, service may be made
upon the defendant at his office or place of business, if he
has one.

58. In all cases in which the defendan t resides in the
same domicile with the plaintiff h e must be served personally,
unless the Judge grants leave to serve him otherwise.

59. If t here are several defendants, they are served in
the manner above mentioned, separately and distinctly, and
a copy of the summons is left wit h each of them, except in
the cases h erein after provided.

60 . Service upon a general partnership may be made at
its place of business, if it has one, and if it has not , upon
one of the partners.

61. Service upon a joint-stock company may be made at
its office, upon a person employed in suc h office, or elsewhere,
upon its presiden t , secretary, or agent.

62. If the partnership has no known office or place of
business, or if a corporation has not any known president,
or secretary, or agent, upon a return to that effect, the Court
or Judge may order SUbsti t uted service.
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63. Church icortquee and vestries are served by leaving
copies of the su mmons separately with the cure or rector, or
person performing his fu nctions in the parish, and with the
then acting churchwarden.

6-1 . Service upon masters or captains of ships or other
mariners , who h ave no domicile in the Colony, may be made
on board the ship they belong to, upon a person in the ship's
employ.

65. (Rep. 3-1957) .

66 . If the defendan t h as left or has never h ad his domicile
in the Colon y, and has property therein, the Court or J udge,
or the Registrar, upon a return stating that he cannot be
found in the Colon y, may order service upon any kn own agent
of the defendant, when the power of attorney has been du ly
registered by the Registrar , or may all ow substituted service,
or may orde r that the defendan t appear within two months
from the last publication of such order , which mus t be
published twice in the Gazette.

67 . Persons im prisoned may be summoned by personal
service between the wickets.

68 . The service of a summons in ch urch , in Court, or
upon a member of the legislat ure in the council chamber is
null.

69. Person s may be summoned to appear u pon any day
in the year other th an a Sunday or holiday.

70 . The Sheriff and h is officers cannot make services in
cases in which they are interested, n or in those which
con cern their relations by bir th or affini ty, if n earer than the
degree of cous in-german.

71. In ordinary cases a defendant must file an appearance
within eight days from day of service.

In cases of substituted service the J udge fixes th e delay for
the filing of an appearance.
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72 . Wr its of summons must be returned into the
Registra r's office on or before the day fixed .

73 . The writ must be accompanied with a return or
ce rti fica te of service.

74. Such return of service must s tate :

1. The day and hour of the service;

2. The place where and the person with whom a copy
of th e writ was left ;

3 . The amount of the costs of service.

75. The truth of the return must be con tested by motion.

CHAPTER SECOND.

THE RETURN.

76 . Every writ of summons , and every writ of capias or
attachment, mus t be filed in th e Registrar 's office, on or before
t he last day on which the defendant is therein summon ed to
appear.

77 . Upon the peti tion of a defen da nt the JUdge may order
the immedia te return of the writ and declaration.

78. If the writ is not returned, as hcrelnabove provided,
the defendant may obtain the benefit of a default against
t he plain tiff, and be discharged from the suit, with costs,
upon filing the copy of the writ served upon him. Plaintiff
may renew his action.

SECTION I.

APP EARANCE .

79 . The defendan t , when duly su mmon ed, must appear,
eit her in person or by his solic itor, and must file a written
appearance in the Registrar's office with in the delay fixed , or
en the next following ju ridi cal day. A copy of the appearan ce
must be served upon the plaintiff.
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SECTION 11.

E LECTION OF DOM ICILE.

80 . Every party appearing in person is held, by reason
of such appearance, t o have elected domicile in the office of
the Registrar.

Whenever one of the parties who h as not appeared by a
solicitor h as, since th e commencement of the suit, left the
Colony, or has no domicile therein , all orders, rules, notices,
or other proceedings may be served upon him at the Regis
t rar's office, as being his legal domicile, provided the Sheriff
alleges in his return that he has made fruitless endeavour s
to find him, and that, to the best of h is belief, he is n ot
within the lim its of the Colony.

81. Solicitors are bound to elect domicile within the
town of Cast ries.

In default of making such election of domicile, such
solicitors are held to have elected domicile at the Regist rar 'S
office, where all services upon them may be validly made.

S ECT ION Ill.

NON-AP PE/U{ANCE.

82 . If the defendant does not appear within the delay
prescribed, the Registrar, on the next rouowtng Juridical day,
must ente r a default against him, and the plaintiff, upon
obtaining a certificate of such entry, may proceed to
judgment ex parte.

83. Notwithstanding the entry of such default , the
defendant may, at any time before judgment, upon special
applicat ion an d sufficien t cause shown, be relieved from it ,
upon such conditions as the Court may think propel' to im pose.

84 . This application must be served upon the plaintiff
at least one day before it is presented.
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SECTION IV

JlJDGl\lENT IlY DEFAULT OR EX PARTE .
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85. In any action, even if joined with any writ which
can be issued before judgment, founded upon a notarial docu
ment, bill of exchange, promissory n ote, cheque, private
writing, verbal agreements to pay specific sums of money.
upon detailed accounts for goods sold and delivered, or for
money lent, judgment may be rendered forthwith, if the
defendant fails to appear or plead, upon production together
with the inscription of an affidavit of the plaintiff or one of
the plaintiffs, or of any other credible person, duly made
before the Judge, Registrar, or commissioner of th e Supreme
Court, and establishing that to the knowledge of the deponent
the amount claimed is due by the defendant to th e pla intiff.

86. In every such case, the Registrar, upon the case being
inscribed for judgment, draws up a judgment in the name of
the Court, conformably to the demand and to the amount
which appears to be due; and such judgment is held to be
the judgment of the Court and is recorded accordingly.

87. The plaintiff may, at any time before executing such
judgment, renounce the same, and upon filing With the
Registrar his renunciation in writing, he may proceed in the
ordinary form, in the same manner as if it h ad not been
rendered. He must, however, bear the costs of such judg
ment.

S ECTION v.

CONFESSION OF JUDGMENT.

88 . The defendant may, at any stage of the proceedings,
file a confession of judgment for the whole or any part of
the demand.

The conresston must be signed by the defendan t, or be mad e
by his special attorney, whose power of attorney, in notarial
rorm, must be filed with such confession.
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89. If th e per son who appears as defendant in order to
confess judgment, is unknown to th e Registrar , the latter
must require him to produce the copy of the summons, or to
procure the counter-signature of a solicitor.

90. If the plaintiff accepts suc h confession, he may
inscribe the case forth with for judgment, and the Registrar
draws up, in conformity with such confession, a judgment ,
which is he ld to be the judgment of the Court, and is recorded
and executed accordingly.

The judgment thus drawn up n eed not mention the
presence of the Judge , but it must contain a recital of the
confession, as it was given, and of th e inscription by the
plaintiff, and, las tly, the condemnation in the name of the
Court against the defendant.

91. If the con fession of judgmen t is not accepted, the
plaintiff must give the defendant notice to that effect, and
after such notice the cas e is proceeded with in the ordinary
course; and if the plainti ff does not obtain more from the
Court than he would have had upon the confession , he is no t
entitled to more costs than if the confession had been
accepted ; the Cou rt may grant the- defendant whatever costs
of contestation it may think proper.

92 . If there are several defendants in the same suit, some
only of whom confess judgment, the plainti ff may proceed
upon such confession to recover against those who have
acknowledged their indebtedness, and may continue the suit
against the others.

SECTION VI.

THE FILING OF EXHIBITS.

93 . The plaintiff must, at the time that he returns the
writ, file in the Registrar's office the written proofs which he
has alleged in support of his demand, together with a list of
such exhibits.
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91 . If t he exhibits a re priva te writings, or notartat
origin als, t he party may retain them un t il required by the
Court 01' J udge to produce them, provided h e files copies
thereof, certified by him or by his eoucttor.

95. Exhibits filed cannot be taken out of the office, unless
the opposite party consents and a receipt is give n.

96 . Any person in possession of a docume nt filed an d
forming part of a record. or having taken or received it , may,
upon motion, be coerced by imprisonment to return the same,
without prejudice to his liability for damages.

97 . Until the exhibits have been filed, in the man.
ner hereinabove prescribed, the plaintiff cannot proceed with
his demand, when defendant has appeared.

98. Every exhibit filed in a cause becomes common to all
the parties to the suit, and they may obtain copies thereof
from the Registrar so lon g as it remains in his hand s.

99. The Registrar cannot receive any exhibit in blank,
nor any list of exhibits in which the designation of any exhibit
is not filled up.

100. If the exhibits in support of the demand have not been
filed on the return day, they cannot be filed afterwards with
out giving notice to the opposite party; saving the provisions
of article 94.

CHAPTER THIRD.

CONTESTATI ON.

SECTION I .

GENERAL PROVISIONS.

101 . All exceptions to the jurisdiction, exceptions to the
form, and dilatory exceptions, must be filed within four days
from the return of the writ, except in the case mentioned in
article 115.
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102. The plaintiff is bound to answer any such exception
withi n eight days after it is filed; excepting where he is himself
obliged to call in warrantors; the delay then begins only from
th e expiration of th e delays to which such warrantors are
entitled to answer the demand brought against them.

103. The defendant , when he is entitled to reply, must file
his replication within eight days from the mtng of the plain
tiff's answer.

104. A like delay of eight days is allowed for the filing of
any other pleading that may be necessary, or is permitted by
the Court or Judge, in order to complete the issues.

105. The party failing to file any such preliminary
exception, answer or replication, or other pleading, within the
delays prescribed, is by law foreclosed from doing so, unless
the Court or Judge, upon cause shown, has extended the
delay, or has otherwise ordered.

106. No plea containing a preliminary exception can be
filed, unless it is accompanied with a deposit of nine dollars
and sixty cents.

SECTION rr.

EXCEPTIONS T O T HE JURISDICTION .

107. When an exception to the jur isdiction filed by the
defenda nt, is m aintained , the action must be dismissed.

108 . The Court may dismiss an action brought before it
if the plaintiff has previously instituted another action wh ich
is still pending against the defendant in anothe r Cou rt,
whether in the Colony or out of it, and based upon the same
grounds.

109. An action must be dismissed, even though no
exception has been pleaded, if it be manifestly not within the
jurisdiction of the Court.
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110. The Court. in declaring itself incompetent , may
award costs.

S ECTION tIl .

EXCEPTIONS TO THE FORM.

111. The ronov..ing grounds must be pleaded by exception
to the form :

1. In formaliti es in the wrt t or service ;

2. In formalities in the declaration, whe n it contra
venes the provisions contained in articles 19, 25, 49,
52, and 56.

The informalities must be specifically stated.

112 . If the copy of the writ or of the dec laration is
incorrect, or different from the original, the plain tiff may,
upon leave of the Court or Judge and on payment of costs,
furnish the defendant with a cor rect copy.

113 . Defects in the writ or service, and informalities in the
declaration , are wai ved by the appearance of the defendant
and his failure to take advantage of them within the delays
prescribed.

S£CTIO N IV.

DILATORY EXCEPTIONS, ACTIO:SS I N W ARRANT Y,

A:SD S ECUlUT Y FOR COSTS.

lit . The defendant may stay the suit by dilatory excep
tion :

1 . If the delays to which he is en titled for the pu rpose
of making an in ventory and deliberating, whether as heir, or
legatee, or in the case of commun ity of property, have not
expired ;

,2 . If he has a right to demand secu rity, that for costs
excepted, from the plain ti ff, or the execution of some
precedent obligaUon ; I
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3 . When the plaintiff contravenes the rule that the
parties should remain in their respective posit ions untIl these
are changed by judicial authority ;

4 . When the defendant has a right to exercise a
recourse in warranty against a third party;

5. When he has a right to demand the discussion of the
principal or original debtor ;

6 . When the plaintiff has joined in his action severa l
claims which are incompatible ; and in such case the
defendan t cannot be bound to defend the action until the
plaintiff has declared his option ;

7 . If the plaintiff does not reside in the Colony, and
a power of attorney from him is not produced. Th e Court or
Judge may however permit the action to proceed on securi ty
being given on the part of the plaintiff ;

8 . If all the parties interested, and whose presence is
necessary. are not made parties to the suit.

115. If the dilatory exception is founded upon the legal
delay for making an inventory and deliberating, the delays
for pleading to the action. and even for setting up other
preliminary pleas, do not begin to run against the defendant
until after the time allowed him to make such inventory and
to deliberate.

116. If the defendant has warrantors to caU in. he may,
by means of a dilatory exception , obtain that hi s dela y to
plead to the action be not computed until the warrantors
have been called in and held to plead to the merits.

117. The delay allowed to call in warrantors is eight days
af ter service of the principal demand, exclusive of the delay
required to sununon the warrantors.

118. The demand in warranty must be spec ial and contain
a summ ary statement of the grounds upon which it 15 made
with a copy of the principal demand and of the pleadings
which require the ca lling in of the wa rrantors.
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119. In cases of personal warranty, that Is warranty in
respect of personal property, the warrantor may take up the
defence of the defendant, or may intervene and contest the
principal demand.

120 . In cases of real warranty, the purchaser who is dis
turbed or evicted, Is not bound to call in first hi s Immediate
warran tor, but he may summon in warranty any more remote
warrantor who may eventually be bound to intervene in the
suit.

121. In cases of real warranty, the warrantor may take
up the defence of the warrantee , who Is relieved from th e
con testation, if he requires it .

Nevertheless, although relieved from the contestation, he
remains in the suit, and may act in it for the protection of
his rights.

Judgments rendered against the warrantor may be
execu ted against the warrantee.

It is sufficient, In any case, that the judgment be served
upon the warrantee, without any other demand or procedure
being necessary.

122. A surety, other than a judicial one, is not bound by
a judgment rendered against hi s principal in a suit In which
he was not a party of record .

J23. Any person agains t whom an action is brought for
malicious prosecution, Illegal arrest , assault, seduc t ion. libel
or slander , or other ac tion of a like nature, or a qUi-tarn action,
may plead by way of exception suppor ted by affidavi t , tha t
the plaintiff has no visible means of paying the costs in case
of an adverse judgmen t , and the Court may thereupon order
such plaintiff to give security.

123A. (Ad. 34-1956, s. 7) . Every perso n, no t resident in
the Colon y, who insti tutes any proceedin g in its Courts, is
bound to give to the op posite pa r ty, whether a subject of
Her Majesty or not, security for the costs which may be
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incurred in consequence of suc h proceeding unless he possess
real property in the Colony of the minimum value over and
above all incumbrances of four hundred and eighty dollars.

)2-1 . An Intervening party and an opposant claiming
proper ty are considered as persons instituting proceedings,
and if non -residents, are bound to give security as required
by article 123A.

125. Wh enever, according to articles 123, 123A, 124, and
770 of this Code , a person is bound to give security , all
proceedings in the case may be stayed upon application of the
adverse party to the J Udge, until such secun ty has been given.
The security of one solvent person is sufficien t.

126 . The amount of the security may, in all cases, be fixed
by the Court or J udge. Any person bound to gtve such security
may deposit the amount with the Registrar.

127 . If the securit y be not given within the time appointed
by the Court or Judge, the Court may nonsuit the plaintiff.

128 . Th e exception of discussion , whenever it lies, is
subject to the general rules contained in this section and to
the special provisions con tained in ar ticles 1837, 1838. 1839,
1951, and 1952 in the Civil Code.

129. Before answering a motion or a dilatory exception ,
or any other preliminary plea filed, the plaintiff may, if he
thinks the motion or exception is filed solely in order to retard
the suit. require the defendant, in writing, to plead to the
merits and may foreclose him if such plea to the meri ts is
not filed within eight days from the demand thereof ; in which
case the Court takes cogn izance of no othe r issues than those
raised upon the motion or preliminary exceptions.

130 . If the defendant files his pleas to the merits, proof
takes place upon all the issues. unless the Court otherwise
orders : and if h e succeeds upon the preliminary exception,
he may recover from the plaintiff the costs inc urr ed u pon the
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contestation of the mert ts to which he was forced under the
provision of the preceding article.

131 . When the defendant has pleaded a dilatory exception
which is afterwards maintained, the rorectosure from pie-act
ing to th e merits. obtained against hi m under a r ticle 129, is
without effect; but he is bound to file his pleas to the meri ts
within eight days after the expiration of the delays granted
upon h is exception. and in default of his so doing the
foreclosure holds good.

H. upon being req uired to do so by the plaintiff. the
defendant has pleaded to the merits, he may, afte r the
Judgment maintaining his dilatory exception, and within
eight days , amend h is pleas or plead an ew, without thereby
incurring any costs; in default of .his doing so he Is presumed
10 abide by the pleas filed.

132 . Wh en the object of the dila tory exceptio n maintained
Is the calling in of warrantors, the defe ndant In the principal
suit cannot be foreclosed from pleading until after the
expiration of eight days, counting from the day on which the
warrantor could himself have been foreclosed from pleading
to the action in warranty.

The warrantor may. within the delays gran ted to the
warrantee, plead to the action brought against the latter,
whether the warrantee has already pleaded to it or not.

133. Grounds of preliminary excepti on may, in certain
cases, be urged by motion, according to the pract ice of the
Court.

SECTION" V.

(Subst. 3·1957).

PROCE:£DIN"GS I N LIE U OF PRELIlI.UNARY EXCEPTIONS

AND DEMURRERS.

134 . Notwithstanding anything contained In articles 101
to 133 and articles 173 to 189 it shall not be necessary for
3 defendant in any cause or proceeding to take 01" urge any
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matter by way of preliminary or dilatory except ion, or by way
of incidental improbation , but any matter which might
formerly have been so taken or urged may be relied on by
way of defence to such cause or proceeding.

135. (1) The Court has an inh eren t jurisdiction to stay
proceedings which are an abuse of its process.

(2) Any person, whether a party or not to any cause
or matter, who would formerly have been entitled to stay an
action by dilatory exception, may apply to the Court or a
JUdge by motion in a summary way for a stay of proceedings
in any such cause or mat ter , either generally, or so far as
may be necessary for the purposes of justice, and the Court
shall thereupon make such order as shall be just.

136. (1) No demurrer shall be allowed.

(2) Any party shall be entitled to raise by his plead.
ing any point of law, and any point so raised shall be disposed
of by the Judge who tries the cause at or after the trial,
provided that by consent of the parties, or by order of the
Court or a Judge on the application of either party, the same
may be set down for hearing and disposed of at any time
before the trial.

(3) If, in the opinion of the Court or a JUdge, the
decision of such point of law substantially disposes of the
whole action, or of any distinct cause of action, ground of
defence, set-on, counterclaim or reply therein, the Court or
JUdge may thereupon dis~iss the action or make such other
order therein as may be just.

137. Th e Court or a Judge may order any pleading to be
struck out, on the ground that it discloses no reasonable cause
of action or answer, and in any such case or in case of the
action or defence being shown by the pleadings to be
frivolous or vexatious, the Court or a J udge may order the
action to be stayed or dismissed, or judgment to be entered
accordingly, as may be just.
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is sought thereby, and the Court may make binding declara
t ions of right whether a ny consequen tial relief is or could
be claimed, or not.

139 . Any application such as is refer red to in subsection
/2 ) of section 24 of the Cro\\TI Proceedings Ordinance (which,
relates to proceedings in rem instituted against property
belon ging to the Crown ) may be made 10 the Court or a Judge
at any -time before trial by motion or summons, or may be
made at the trial of the proceedings.

S ECfION VI.

CONT ESTAT ION UPO N THE M ERITS.

140. All pleas to the merits must be filed within eight
days after the appearance, except in the cases otherwise
provided for in Secti on IV.

If they are not filed wit hin such delay the adverse party
may demand th em, and if they are not filed within the three
next following juridical days, the Registrar m ay grant the
plaintiff a cert ificate of foreclosure.

1..1. The same delay of eight days is allowed the plaintiff
to answer the pleas, unless such answer Is in the nature of
an exception to the Jurisdiction. an exception to the form.
or a dilatory exception, in which case the delay Is four days
only, pursuant to ar ticle 101.

142. A like delay of eight days is allowed for the flllng of
any other pleading necessary to complete the issues.

143 . Aft er the expiration of these delays, the party
failing to file a pleading is by law foreclosed from doing so
without the consen t of the opposite party , or leave of the
Court or JUdge.

1-14 . Suc h foreclosure does n ot , h owever, tak e place
without an order from the Court or Judge if the opposite
party has not filed with his pleadings, in the manner
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prescribed, the exhibits or written proofs upon whic h it is
founded ; and if suc h exhibits and writ ten proofs are no t filed
with such pleading, they cannot afterwards be filed without
the consent of the opposite party or leave of the Court or Judge.

14.5. When an amendment of any pleading has been
allowed, the delay to answer suc h pleading is reckoned,
according to the foregoing rules, from the da y on which the
amendment is made and served, without any demand of
answer being necessary.

146 . When the defendan t is foreclosed from pleading, the
plaintiff may proceed ex parte, an d may , if the case admit
of it , proceed to judgment, according to th e provisions
contained in articles 85 and 86.

14.7. (Subst. 3-1957). (1) No particular form of words
is required in any pleading, but the pleading must contain a
concise statement of the material facts on which the party
relies, in sufficient detail to enable the Court to ascertain the
issue or issues which it is requred to determine.

(2) The defendant or plain t iff (as the cas e may be)
must raise by his pleading all matters which show the action
or counterclaim not to be maintainable, or that the t rans
act ion is either void or voidab le in point of law, and all such
grou nds of defence or reply, as the case may be. as if not
raised would be likely to take the opposite party by surp rise,
or would raise issu es of fact not arising ou t of the preceding
pleadings, as, for instance, fraud , prescr iption , release,
payment, performance, or facts showing illegali ty.

148 . The nullity of a deed may be invoked by any pleading.
All the parties thereto h aving been put in the case, judgmen t
may be given without its being necessary to bring a direct
action .

14.9 . The quality of the party suing is admitted unless
specifically denied , except in the cases of tutors and curators,
whose appointments must be registered, and in the case of
women separated as to property from their husbands.
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150 . Every denia l of a signature to a bill of exchange,
promissory note or other pr ivate writing or document upon
which any claim is founded, must be accompanied with an
affidavit of the party making the deni al , or of some person
acting as his agen t or cle rk and cogn izant of the facts in
such capacity, that such instrument or some material part
thereof is not genuine, or that his signature or some other
on the document is forged, or, in the case of a promissory
n ote or bill of exchange, that the necessary protest, notice
and service have not been regu larly made, sta t ing in what the
irregularity consists; with out prejudice ho wever to th e
recourse of such par ty by improbation.

In the case of promissory no tes , or bills of exchange
payable at a particular place, they are presumed , as against
the maker or acceptor, to have been presented at that place
at maturi ty, unless the exception founded upon such want
of presentation is accompanied wit h an affidavi t that, at the
u me they became du e, provision h ad been made for their
payment at the specified place.

The deni al of any document specified in article 1152 of the
Civil Code, must be accompanied by. the giving of secu rity
for the costs of the commission required to obtain the proof
of such document. In the cases of paragraphs 5 and 6 of
the same ar ticle, the denial of the original deposited, must
moreover be accompanied by an affidavit of the par ty making
the den ial , stating that he doubts and does not believe that
the original in qu estion has been signe d by the person or
executed in the m an ner the rein mentioned. The party
wishing to make use of the copy filed is then bound to prove
the original , and for this pu rpose the person who has charge
of the original is bou nd, upon the order of the Judge, to
deposit it in the Court; and the Registrar is bound to furnish
the depositor a t the expense of the contesting party with a
certified copy.

The original, the genuineness of which is thus denied, may
be annexed to the commission required to obtain its proof.

151. Wh en a party has pleaded incompatible or contra
dictory grounds in the same plea, h e may be required by the
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opposite party to choose between such grounds or plead anew,
and in default of such choice the incompatible grounds are
held to be of no effect, and are set aside.

SECTION VII .

ISSUE J OINED.

152. The issues are completed:

1. By declaration, exceptions, pleas and replications, or
special answers.

2. They are also held to be completed by foreclosure from
filing, or by failure to file pleas, replications, or special
answers.

153 . If these proceedings are not sufficient to fully set
out the grounds of the parties, the Court or Judge may
however grant leave to file further pleadings.

154. Wh ere any ground of defence arises after the
defendant has filed his plea, or after he has been foreclosed
from so doing, the defendant within eight days after such
ground of defence has arisen, upon cause shown supported
by affidavit, may, by leave of the Court or JUdge, make a
plea or further plea setting forth the same.

SECTIO~ VIII.

CO~SOLtDATION.

155. When a plaintiff brings two or more actions against
the same defendant upon matters which might properly form
the subject of one action, or when a plaintiff brings actions
against different defendants but the dispute in each is
substanttany the same, the Court or Judge may, when moved
thereto, stay proceedings in all the actions instituted, except
one, until that action has been determined, upon the
condition that the party moving agree to be bound by the
judgment to be rendered in the te st action which proceeds.
If the judgment rendered be appealed from, the judgmen t in

723



724 Code 0/ Civil Procedure. [Ch. 243

appeal is considered as having been rendered in each
consolidated case, except as to costs.

The costs are in the discretion of the Court.

156. When two or more actions are brought against the
same defendant for the payment of different amounts in money
they may be consolidated, and cont inued as one action.

CHAPTER FOURTH.

INCIDENTS.

SECTION r.

INCIDENTAL OEMANDS AND COUNTERCLAIMS,

157 . The plaintiff may, tn the cou rse of the suit , make an
inc idental demand :

1 . In order to add to the principal demand something
he has omitted to inc lude In it ;

2. In order to claim a righ t accrued since the service
of the princi pal suit and connec ted with the righ t claimed
by such suit;

3. In order to demand somethin g which he requires for
the purpose of avoiding a ground of defence set up by the
defendant.

158. This incidental demand is accompanied by the
docu ments in support thereof. It must be served upon the
opposite party.

159. (Subst. 3-1957) . (I) The defendant may set -off, or
set up by way of incidental demand or counterc laim against
the claims of the plaintiff, any right or claim, whe ther such
set-off or counterclaim sound in damages or not, and such
set-off or counterclaim shall have the same effect as a
cross action, so as to enable the Court to pronounce a final
judg men t in the same action, both on the original and on
the cross-claim.
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(2) Where a set -off or counterclaim is established as
a defence against the plaintiff's claim, the Court may, if
the balance is in favour of the defendant, give judgment for
the defendant for such balance, or may otherwise adjudge to
the defendant such relief as he may be entitled to upon the
merits of the case.

160. The Court may, in its discretion, give judgment in
the principal demand only if the incidental one be of a nature
unjustly to delay the plaintiff in the principal demand, and
afterwards give judgment upon the incidental demand.

161 " . (Am. 3-1957). Incidental demands by the defendant
are likewise accompanied by the documents in support thereof,
and served and filed at the same time as the pleas to the
merits.

162. Issue is joined upon incidental demands in the same
manner as upon the principal demand, and their contestation
is subject to the same rules, delays and foreclosures.

SECTION 11.

INTERVEriTIONS.

163. Every person interested in the event of a pending
suit is entitled to be admitted a party thereto, in order to
maintain his rights.

164 . An intervention is formed by a petition, containing
the grounds which justify the party in intervening, with
conclusions to that effect, and must be accompanied with thc
exhibits in support thereof.

165 . The petition must be served upon the parties in the
suit with a notice, stating the time and place when and
where the petitioners will apply to the Court or Judge for
its allowance.

166. The petition does not stay proceedings in the
principal suit unless the Court or Judge make an order to
that effect.

725



726 Code oi Civil Procedure. [Ch. 243

167 . When the intervention is allowed, the petition must
be filed the same day in the Registrar's office with the
exhibits in support, unless the Court or Judge gives delay
for filing the exhibits. If t he petition and exh ibits are not
filed on the day when the intervention is allow ed, or if t he
exhibits are not filed within the delay granted by the Court
or J udge, the intervention is considered as abandoned, and
the parties in the original suit may proceed as if n o petition
in intervention had been made . The Judge may, h owever ,
allow a ren ewal of the proceedings u pon a fresh petition and
upon such terms as he thinks fit . The delay for answering
the intervention is eigh t days from th e day of t he filing of
the exhibits.

168 . An intervenant may. however, serve his interventi on
containing his grounds 101' intervening upon the parties in
the case with a petition to the Court or J udge, stating the
time and place when and where it is to be presen ted. When
the intervention is allowed, the delay 101' announcing it is
eight days rrorn the date 01 its allowance. The intervention
must be filed immediately after its allowance, with the
exhibits in support.

169 . The proceedings in in tervention, SUbsequent to those
hereinbefore mentioned, are the same as in an ordinary suit.

SECTION UI.

MISJOINDER OR NON-JOINDER OF P ARTIES .

170. No action shall be dismissed by reason of the mis
joinder or non-joinder 01 parties. The Cour t may in every
action deal with the matter in controversy, so far as regards
the rights and interests of the parties actually and properly
betore it.

171. The Court or JUdge may, at any stage of th e
proceedings, either upon or without the applicat ion 01 any
party, and upon such terms as may appear just, order that
the name of any party improperly joined, whether as plaintiff
or defendant, be struck out, or that there be added the name
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of any party, whether plaintiff or defendant, who ought to
have been joined or whose presence before the Court may be
necessary in order to enable the Court effectually and
completely to adjudicate and settle all the questions involved
in the action.

172. All parties whose names are added as defendants
must be served with a summons, and the proceedings, as
against t hem, are deemed to have begun only on the service
of such summons.

SECTION IV.

IMPROBAtIO~.

173 . Besides the action of improbation which may be
brought as a principal and direct action, by which a plaintiff
seeks to have a notarial document produced by himself
declared null, any party in a suit may proceed by improbation
against any notanal document produced by the opposite party.

Never th eless, as regards service of writs or of notice, the
return must be contested on motion.

If the contestation be deemed frivolous, the contesting
party may be condemned to pay such costs as the Court may
think reasonable.

1i4 . Incidental improbation is begun by a petition to the
Court or Judge, praying that the party be allowed to proceed
by improbat ion against the documen t th erein designated, and
tha t the opposite pa rty be held to declare whether he intends
to make use of such document .

The petition must be signed by the party himself, or by
his agent under power of attorney.

li5. The pet it ion must be served upon the opposite party
before it is presen ted.

1i 6 . The peti t ion must be accompanied by a deposit in the
Itegtst rar 's office of a sum fixed by the Court or J udge, to
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meet the costs to be incurred, in whole or in part, in the
event of the improbation being dismissed.

1ii . Improbat ion may be begun at any stage of the suit
until the closing of the evidence, and even afterwards before
judgment. upon proof that the falsity was not ascer tained
until after evidence was closed.

All proceedings in the principal suit are suspended until
the im probation is ad judicated upon.

178 . The opposite party must declare whether or no t he
intends to make use of the documen t impugned. an d file in
the Registrar's office a precise declaration to that effec t.
previously served upon the plaintiff in im probation .

The declaration must also be signed by the party or by his
attorney, under a special power to that effect, filed with the
declaration.

The declaration must be made within eight days from the
filing of the petition. unless the delay is extended by the
judge.

179 . If the defendant in im probat ion fa ils, within the
delay prescribed, to make such declaration, or declares that
he does not intend to make use of the document, it is rejected
from the record. If the conclusions demand it , it is also
declared null by the Court.

180 . If the defendant in improbation declares that h e
in tends to make use of the document. the Cou r t or J udge,
upon the demand of either of the part ies, orders that such
document, and the original thereof, if n ecessary, shall be
deposited in the Registrar's office within a fixed delay.

181. If the defendant in improbation does n ot file th e
documents im pugned within the delay fixed by the Court or
Judge, the Registrar, upon the request of the plaintiff in
improbation, prepares and files a certificate of the non
production of such documents, and the documents are
forthwith rejected from the record.
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182 . As soon as the document impu gned has been
deposited in th e office of the Regist ra r , h e proceeds to draw
up a descriptive statement of its condit ion; th is is done at
the instance of either party, the other party being either
present or duly notifi ed.

The descriptive statement must men tion and describe the
fi rst and last words of each page, the erasures, words
written over, tn teruneauons, marginal notes, initials, and
signatures upon the document, and all other similar circ um
stances ; the document is in itialled an d the statement is signed
by the Regist rar and by the parties or their solicitors, or else
mention is made of the reason s why the parties refu sed to
sign upon being required to do so.

183. The parties take commu nicat ion of the impu gned
document from the hands of the Registrar, and without
removing it .

18.J . Eight days after the making of the descriptive
statemen t, the plaintiff in improbation must file hi s articles
of improbation and serve the same on the defendant. If h e
omit to do so, the proceedings in improbation are considered
abandoned, an d the original suit is proceeded with as if no
Improbation had been made.

185 . The defendant in im probation h as a like delay of
eight days to file and serve his answers. He may , however,
before serving his answers, move the Court to h ave the art icles
of improbat ion declared non-pertinent and inadmissibl e. The
Court, if it reject the motion , may grant the defendant
further delay.

186. In other respects the issues are joined and tried
as in ordinary suits, and are subject to the same ru les and
the same foreclosures .

187 . The judgm ent which decides upon the improbation
likewise determines to whom of right the document shall be
handed over .
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188. While the document impugned remains in the
Registrar's office, no copies thereof can be delivered without
an order from the Court or J udge, after the parties have been
heard or have been notified.

189 . The provisions of this section, except those of article
176, are observed, in so far as they apply, with regard to direct
actions of improbation.

SECTION V.

DISAVOWAL.

190. Any party may disavow h is solicitor who has exceeded
his powers. He may also disavow a solici tor who acts as
such without authority, without prejudice to h is rights if he
does not do so. But the disavowal must be made as soon as
such party becomes aware of the undue assumption of power
or authority.

191 . A disavowal may take place during the suit or after
judgment.

The latter kind is mentioned in the Chapter on petitions
in revocation of judgment.

192 . A disavowal can only be made by the party himself
or his attorney under a special power, and the party himself
must declare that he did not authorise the act of procedure
which he repudiates.

193 . Disavowal is made by filing a declaration , in the
office of the Registrar , that the party disavows the act in
question, as never h avin g authorised the same.

194. . The party disavowing is bound to proceed without
delay to have the disavowal declared valid, and this is done
by a petition served upon both the solicitor, or h is he irs, and
the opposite party.



Part 2nd. ] Procedure before the Supreme Court.

195. After notice of the disavowal has been given, all
proceedings in the principal action are stayed.

196 . The procedure upon the disavowal is the same as in
ordinary suits.

197 . If the disavowal is maintained, the acts disavowed
are annulled and the parties are placed in the same position
as they were in at the time that the acts were done .

SECTION vr.

CHANGE OF SOLICITORS.

198 If the case has not been heard upon the merits, all
proceedings had or judgments rendered since the death of the
solicitor of one of the parties, or when such solicitor can no
longer act, or has Withdrawn, are null, unless such party has
appeared in person, or appointed another solicitor, or after
being called upon has failed to do so.

199. A solicitor who desires, of his own accord, to cease
representing a party, must give notice to such party and to
the opposite party.

200. If the solicitor of one of the parties ceases to act
as SUCh , either in consequence of being appointed to a public
office incompatible with his profession , or of suspension, or
death, the opposite party, when represented by a solicitor,
is sufficiently informed without further notice.

201. When one of the parties ceases to be represented
before the case is submitted to the consideration of the Court,
the opposite party must notify him to appoint another
solicitor.

202. If the defendant thereupon fails to appoint a
solicitor or to appear in person, the plaint iff may proceed
with the suit ex parte.

If the plaintiff is the party thus in default he may be
non-suited.
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203. A party's revocation of the powers of h is solicitor
will not be received unless he pays him his fees and dig.
uursements, taxed after hearing or notice being given to the
party.

2M . A party who revokes the powers of his solici tor must
immediately appoint another , without being notified to that
effect by the opposite party, and in default of his doing so
the case may be proceeded with as provided in article 202.

CHAPTER FIFTH.

TRIAL.

S ECTIO N I .

WRITTEN INTERROGATORI ES.

205 . The parties in any suit may , at any time before the
hearin g, be exami ned upon written interrogatories per tinent
to the issues.

206 . Parties are summoned to an swer in terrogatories by
means of a process, issued in the name of the Sovereign by
the Registrar, u pon a written requisition to that effect, and
ordering the party to appear before the Cour t , to answer the
interrogatories to be put to h im.

207. The order to answer upon inter rogatories is served
upon the person or at the domicile of the par ty, and not
upon his solicitor , unless such party is absen t or absconding;
end a copy, both of the order and of the interrogatories, must
be left with him.

If the party is absent, the solici tor who has been served,
may apply to have delay given to him to appear, or , upon
indica tin g the place where such party then is, to h ave him
examined under a commission.

208 . A party summoned to answer interrogatories must
appear in person, in order to give his answers after being
previously sworn.

Nevertheless, if the pa r ty be a corporation or legally
recognized body or community, it must, by speci a l resolution,
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name an attorney to answer in its place, and specify the
answer he must give and swear to as being that which such
corporation intends to give.

209. If the party served with the rule fails to attend
or to answer the questions put to him, a default is recorded
against him and the facts are held to be admitted.

The party who thus makes default may, however, answer
the interrogatories afterwards, but he must bear whatever
costs are occasioned by his default.

If any dispute arises as to the pertinency of the inter
rogatories, it is settled by the Court or J udge.

210. The answers are taken down by the Registrar ; and
the Judge may put any other interrogatories he may deem
necessary and pertinent. If the party refuses to answer
such 1nterrogatories, the Judge causes them to be written
out and placed tn the record, and they are held to be
admitted. If required by any of the parties the Judge takes
down the answers to the interrogatories.

211. The in terrogatories must be drawn up in a clear and
precise form, in such a manner that the absence of an answer
shall be an admission of the fact sought to be proved.

21 2 . The answers must be direct to the question,
categorical and precise, and free from injurious or libellous
expressions.

21 3. Every answer which is not direct, categorical and
precise, may be rejected, and in such case the facts mentioned
in the interrogatory are held to be proved.

214. The party who applied for the interrogatories may
refrain from put ting them, or may, after they are answered,
declare that he does not intend to avail himself of the
answers; and upon his so refraining, or upon such declaration
being made, the Court cannot take cogn izance of the answers,
which are thereupon held not to have been given.
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215. The answer of any party to a question put to him
may be divided only in the following cases, and then according
to circumstances and in the discretion of the Cou rt :

1. When it contains facts which are foreign to the
issue;

2. When the part of the answer objected to is im
probable or invalidated by eviden t fraud or by bad faith, or
by contrary evidence ;

3 . When the facts contained in the answe rs have no
connection with each other.

216. The expense of interrogatories forms part of the costs
in the case.

21j. Any party, on being served with a rule to answer
tnterrogatortes, may demand the necessary funds to pay his
travelling expenses ; but when he is before the Court he
cannot claim to be paid before he is sworn or before
answer ing.

He has a right to have his expenses taxed, and such
taxation may be enforced by execution against the opposite
party.

SECTION' lA.

(Ad. 3-1957).

DISCOVERY.

2JjA. Any party may, without filing an affidavit, apply
to the Court or a Judge for an order directing any other
party to any cause or matter to make discovery on oath of
the documents which are or have been in his possession or
power, relating to any matter in question therein. On the
hearing of such application the Court or Judge may either
refuse or adjourn the same, if satisfied that such discovery
is not necessary, or not necessary at that stage of the cause
or matter, or make such order, either generally or limited
to certain classes of documents as may, in their or his
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discretion, be thought fit. In an action for libel or slander
the Court or a judge may grant discovery of documents
relating to any issue raised in the action. Provided that
discovery shall not be ordered when and so far as the Court
er Judge shall be of opinion that it is not necessary either
for disposing fairly of the cause or matter or for saving costs.

217B. The affidavit to be made by any person against
whom an order for discovery of documents has been made
under article 217A, shall specify which, if any, of the
documents therein mentioned he objects to produce.

217C. On the hearing of any application for discovery of
documents the Court or Judge in lieu of ordering an affidavit
of documents to be filed may order that the party from whom
discovery is sought shall deliver to the opposite party a list
of the documents which are or have been in his possession,
custody or power relating to the matters in question. Provided
that the ordering of such list shall not preclude the Court
or J udge from afterwards ordering the party to make and
file an affidavit of documents.

217D. It shall be lawful for the Court or a Judge, at any
time during the pendency of any cause or matter, to order
the production by any party thereto, upon oath , of such of
the documents in his possession or power, relating to any
matter in question in such cause or matter, as the Court or
Judge shall think right; and the Court may deal with such
documents, when produced, in such manner as shall appear
just .

SECTION II.

NOTICE OF ADMISSIONS.

218. Any party may give notice to the other that he
admits the truth of the facts alleged in the declaration Of

other pleading.

219. Either party may call upon the other to admit any
document, and in case of refusal or neglect to admit, after
such notice, the costs of proving any such document, shall
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be paid by the party so neglecting or refusing, whatever the
results of the action may be, unless th e Court or J udge
certify that t he refusal to admit was reasonable.

SECTION' 111.

EVIDENCE.

§ 1. I nscri ption for Proof and Hearing.

220. After issue joined , either of the parties may inscribe
the case upon the ro ll for the adduction of evidence, and
Cur fin al hearing immedia tely after.

221. The Registrar keeps a roll for the purpose of such
inscript ions.

222 . Notice of the inscription must be given to the
opposite party, a t least eigh t days before that fixed for the
proof.

223 . The evidence is taken down in writing.

22-1. The Court may. by a rule of practice promu lga ted in
open Court, set apart such days. out of term, as may be
deemed convenient for proceeding to proof.

225 . In any case wherein it is established upon oath that
a witness is about to depar t from the Colon y, and that thereby
one of the parties may be deprived of h is testimony, the
J Udge may, at any stage of the proceedings after service of
summons, receive the deposition of such witness , in presence
of, or after due notice to , the par ti es; and such deposition
has the same effect as if it was taken a t the trial.

The same thing may be done, in cases of evident necessity,
when i t is established upon oath tha t the witness is
prevented, by serious illness or infirmity, fr om attending
before th e Court.

If t he witness is st ill alive and in the Colony, and his
a ttendance can be procured, a t the time of the proof being
taken, he must be exa mined anew in the ordinary time and
manner , if it be required by either party.
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~ 2. Surnmoniruj Wit nesses.

226 . Witnesses, if they do not appear voluntarily. are
summoned at the instance of the party requiring their
attendance by means of a writ of subpoena, a copy of whieh
is served upon them one day at least before that fixed for
thei r examin ation , the delay being increased at the rate of
cne day for every additional ten miles, when the distance
exceeds ten miles.

227 . Witnesses may be summoned either to declare what
they know, or to produce some document in their possession,
or to do both .

228 . Any witness, duly summoned, who, without sufficient
cause, fails to attend at the place and tim e appointed, may,
upon a rule served upon him, be condemned, by the Court or
Judge, to a fine not exceeding forty-eight dollars, to be
recovered, for the use of the Crown, in the same manner as
any other sum awarded by judgment , independently of any
recourse the party who summoned h im may have for damages
caused by such default , and of imprisonment for contempt ;
provided that at the time he was served with a su bpoena a
sufficient sum was tendered to him for travelling expenses.
at the rate usually allowed.

229 . Any person who is present in the room in which the
proof is being taken may be examined as a witness , and is
bound to answer, under the same penalt ies as if he had been
regularly summoned by the party who desires to examine h im.

230 . The evidence given by a party to a suit examined as
a witness may be used as a commencement of proof in
writing .

231. If the person to be summoned as a witness is in
prison , the party requiring h im may, upon petition to the
Court or judge, obta in an order upon the gaoler to bring
such person before the Court to give evidence.
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§ 3. The Exami nat ion of Witnesses.

232 . Any par ty may demand tha t durin g the examination
of any witness, t he other witnesses should be out of the
Cour t or room in which the examination is taken .

233. Before the deposition of a witness can be taken, he
must swear or solemnly atftnn in such cases where a solemn
affirmation is lieu of an oath is by law allowed to tell the
truth.

234. The fonn of oath and the m anner of taking it may
in the discretion of the Court or J udge be changed, accord
log to the religious creed of the witness, In such a manner,
however, as to bind him to declare nothing but the truth.

235. Any witness refusing to take the oath or affi rmation
is deemed to refuse to give evidence.

236 . A witness who is; present cannot refuse to give
evidence , under pretext t hat the necessary amount to defray
his travelling expenses has not been paid to h im.

237 . Before the witness is admitted to be sworn he may
he examined by either of the parties as to his belie! in God,
and in a state of rewards and punishments after death .

238 . Written questions may be submitted to a deaf mute
who can read and write. His answers may 00 writ ten down
by himself.

§ 4. Evidence taken in Presence 0/ the J u.1ge.

239. In contested cases not inscribed (or proof and
hear ing at the same time, notice of inscription must be given
to the adverse party eight days before the day fixed for proof,
the witnesses are exa mined in presence of the Judge, the
parties being either present or duly notified, and the Judge
may ask t he witnesses any questions he may deem necessary.
The Registrar takes down the eviden ce, and all objections
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insisted upon by either of the parties, and the decision
thereupon.

240. 'The evidence is read, and, if necessary, explained to
tnc witness, who may make thc necessary additions or
alterations in order to express himself correctly. The
deposition is then signed by him, if he can write, the fact
being mentioned if he cannot, and being finally signed by
the Judge, constitutes and is held to be the evidence of the
witness.

241 . If one of the parties require it , either verbally or in
writing, the Judge himself is bound to take down the notes
of the evidence and of the objections as mentioned in article
:!39. The Registrar afterwards makes a fa ir copy of them,
which is certified by the JUdge and filed of the record as
evidence given in the case.

242 The Judge takes down or causes the Registrar to take
down, notes of all admissions made verbally by the parties;
and such notes, signed by the Judge, are evidence in the
same manner as if they were signed by the parties.

243 . The witness being sworn by or having made an
affirmation before the Registrar, must first be asked and
must declare his names, surname, age, quality or occupation,
and domicile.

244. A party cannot impeach the credit of a witness
produced by himself, but he may prove by others the contrary
of what such witness has stated, or by leave of the J udge,
he may prove that at other times he has made a statement
inconsist ent with h is present testimony; provided, in 'the
latter case, the witness be first questioned upon the SUbject.

245. Witn esses are examined by the party producing them,
or his counsel, but on ly touching the facts in issue; and the
questions must n ot be leading unless the witness evidently
attempts to elude the question or to favour the other party.
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2..6 . When a party has ceased examining a ...ettness he
has produced, the opposit e party may cross-exemtne such
wit ness upon the facts referred to in h is examlna t tcn in
chief ; or he may require an entry to be made of his declining
to cross-examine.

247 . A witness may be re-examined by the party produclng
him, when new fact.'. have been elicited on the cross-examtna
non, or for the purpose of explain ing his answers to the
cross-ques tions.

248 . When witnesses are called to prove the Identity of
any object In t he possession of one of t he pa rties, the Court
or J udge may order tha t the pa r ty shall , either in Court or
at any other convenient place or time , exh ibit such object
to t he witnesses thus caUed to give evidence concerning it ;
and in default of his so exhibiting the object, It wnt be held
to h ave been identified.

The Court or J Udge may likewise order any Witness who
is in possession of any object wh ich is the subjec t of the
liti gation , to produce it , under t he same penalt ies In case of
default , as for refus ing to answer pertinent questions.

2.,19 . A witness may object to answer questions put to
h im, if his answer would expose h im to a crimi nal prosecution.

This objection can only be made by the witness himseU.

250 . He cannot be compelled to declare wha t has been
revea led to him confiden tia lly in his professional character
as religious or legal adviser . or as an officer of state whe re
public policy is concerned .

251 . The Court may forbid any question whi ch appears to
be intended to insult or an noy, or whi ch though proper in
it self, appears to the Cour t need lessly offensive in form.

252 . The Cour t may forbid any quesuon which it rega rds
as indecent or sca ndalous, a lthough such question m ay !HWC
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some bearing on the case before the Court. unless it relates
to facts in issue 01' matters necessary to be known in order
to determine whether or not the facts in issue existed.

253. A witness is boun d to produce any other than an
official document in h is possession touching the matter in
issue, and if it is a pr ivate writing, to allow a copy or extracts
thereof to be taken ; an d such copies or extracts, ccrtified by
the Regist rar , arc entitlcd to the same credence as would
be given to the original. If the document be a notan at one
the witness may refuse to produce it unless th e cost thereof
be paid him .

25.1 . Any witness who, without valid reason, refuses to
answer or to produce documents or other thing's connected
with the suit and in his possession, may be compelled by
imp risonment to do so.

255. Any person summoned to produce a document without
being su mmoned to give evidence is deemed to have comp lied
with the summons if he cause such document to be deposited
with the Regist rar.

256. A witness cannot withdraw without the permission
of the j udge.

257. If th e exa mination of a witness cannot be completed
(.'1\ t he day he appears, h e is boun d to attend again on the
next following juridical da y, or on such other day as is
ass igned to him by the J udge, which day is mcnuoned in the
notes of his eviden ce or en tered upon the registers of the
Court , and in defaul t h e is liable to the same penalties as for
refusing to at tend upon the subpoena.

258. It is the duty of the Judge to ask the witnesses
if they require taxat ion , and if they do to tax their expe nses,
with due regard to the nature of the journ ey and the duration
of their stay.
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259. The taxa ~ ten may be enforced by execution against
the party who summoned the witness, after the delay and in
the manner prescribed in respect of any judgment of the
Court. Execution may be sued out by the witness against the
opposi te party condemned to pay the expenses of such
witness, provided that no execution has already been sued
out by the party who obtained the judgment , or that the
amount allowed the witness has not already been paid to such
party or h is solicitor in vir tue of a duly reccipted bill of costs.

260. When one party has closed his evidence, the other
party shall enter upon his counter-evidence and have his
witnesses examined, unless otherwise ordered by the Court.

261. If, on the ~ay fixed for he aring or con t inuing the
evidence, the party who is bound to procee d does not produce
any witnesses, or give any valid reason for th eir absence, his
evidence may be declared closed.

§ 5. Evidence Taken down at L ength .

262. UPOll the consent in writing of aU the part ies to a
caze. the proof mav be taken down in writing in the manner
hereinafter provided, either before the J udge or Registrar ,
who, in such case, may exercise all the powers of the Judge,
except as to the objections which must be reserved for the
decision of the latter.

If the Judge is unable to attend Court on the day fixed
for taking evidence, the Registrar may preside, and in such
case he exercises all the powers of the J udge except as
regards the objections made by either party, which must be
taken down in writing and reserved for the decision of the
Court at the final hearing of the case.

263. With the consent of the parties evidence may be
taken on any juridical day , before the Registrar, who
pre sides and acts in the manner neretnbcrore prov ided with
respect to sittings, for takin g evidence.
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26-1 . The credence to be given to un authen t icated marginal
notes, to words written upon others, and to tn terttnea ttons
is left to the discretion of the Cour t or J Udge. The n umber
of word s struck ou t and of margin al no tes must be mentioned
in the jurat.

§ 6. Taking Evidence before Examiners .

265. The Court or Judge may appoint a competen t person
as an examiner to take the evidence when , by reason of the
nature of the dispute, or the n umber and distan ce of th e
witnesses to be exam in ed, or the intricacy or multiplicity
of th e fac ts to be proved, or any other su fficient cause, it
is shown to the Court , by any of the parties concerned, that
the ends of justice will be better attained by the appoin tment
of such examiner.

266. The rule appointing an examiner must specify the
place where the evidence shall be taken, and the delay
within which it must be concluded . This delay may be
extended by th e Court or J udge upon sufficient cause shown.

267 . The examiner, before enter ing upon h is functions,
must be sworn before the J udge, or Regist rar , to ful fil h is
duties fa it hfully and im pa rtially ; and such oath must be
in writing and be annexed to his return .

268. He must give the par t ies a t least eight days' notice
of the time an d place at which h e will begin the examination.

269. The witnesses are su mmoned , by means of a writ of
SUbpoena to appear before the examiner, who may administer
the oath to them , may re ceive any documentary evidence
produced by the parties, and has all the powers of the J udge
stated in § 4 of this sect ion.

270. Any party to the suit may also be summoned to
answer interrogatories viva voce before the examiner. The
latter may administer the necessary oa th , and put such
further questions as he may deem necessary and pertinent.
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If the party refuses to answer any such questions, they
are reduced to writing. and the facts contained in them are
held to be proved.

If the party summoned fails to appear, the party who
took out the order cannot take advantage of the default
unless he has caused h im to be served with the interrogatories
which he intends him to answer.

271. After the evidence has been taken , the examiner
must make a return of his proceedings, on or before the day
fixed by the Court or Judge.

§ 7. Commissions f or the Exam inat ion of Wit nesses.

272 . When any of the witnesses or of the parti es reside
beyond the Colony. the par ty who requires to examine them
may obtain a commission appointing one or more persons to
receive the answers of such witnesses or parties.

273 . Application for that purpose mu st be made within
four days aft er issue joined; except under particular
circ umsta nces, left to the discretion of the Cou rt or Judge.
Such an a pplica tion may be granted by the Court or J udge,
upon its being satisfactorily shown by affidavit that the
commission is necessary, and after notice to the adverse
party.

27.. . The commissioners are chosen as follows :

If boUl parties jotn in the commission each furnishes
lour names. From the list thus formed each party alternately
st rikes out two names ; this is done in the presence 01 the
J udge. who out of the four remaining names chooses three ;
to whom the commission is add ressed.

If both parties do not jorn in the commission it is addressed
to the persons chosen by the Judge.

275 . The Court or J udge fixes the number of commissioners
who must be present in order to execute the com mission, and
gives directions and authority for swearing witnesses.
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2.6 . Annexed to the commission are the interrogatories
and cross-in terrogatories of eac h party, which shall have been
allowed by the J udge afte r due notice to the other party .

2. 7 . The commission must also be accompanied with
instructions addressed to the commissioners, u nder t he
signature of the Judge, to guide them in its execution.

278 . The return consists of a certificate of the commi s
sioners who acted, endorsed upon the commission , and stating
that the execution appears by the schedule thereto annexed.

The return must be under a sealed envelope, upon which
are endorsed an indicat ion of its con ten ts and the name of
the cause. It cannot be opened and published without an
order from the Court or Judge.

279 . The party who applies for a commission must
himself see to its being t ransmitted and executed.

280 . If both parties have Joined in the commission , both
are equally bound to have it transmitted and executed.

281 . The Court or J udge may order the par ties to proceed
with the case :

1. If it appears that the commission was obtained solely
in order to delay the judgment;

2 . If the return has been delayed longer than justice
requires.

§ 8. Evidence er parte.

282 . (Am. 3-1957) . When the defendant fai ls to appear
or to plead to the action, the plaintiff in su its othe r than
those mentioned in article 85, may in scribe his case for
trial and hearing upon any day. If any oral evidence is
necessary it is proceeded with before the Court, as in
contested cases. When required by either party, the JUdge
1akes notes of the evidence as in other cases.
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A defendant foreclosed from pleadin g is entitled to at least
one day's notice before taking evidence; and he may cross
examine the witnesses, and make suc h objections as he thinks
proper, but he is not entitled to produce witnesses.

283. All evidence offered by the plaintiff is filed and
remains in the record in the same manner as if the defendant
had appeared and pleaded to the action.

§ 9. The Incidents of Evidence.

284. All applications to the Court upon any incident of
the evidence may be made by motion, stating succinctly the
Object and reasons of the application.

285 . The Court may, at any time before judgment, in
its discretion and under such conditions as it deems just,
allow any pleading to be amended so as to agree with the
fads proved; and any pleading is sufficiently sustained
if the facts alleged agree sufficiently with the fac ts proved,
and if in the opinion of the Court the opposite party has
not been led into error as to the real n ature of the facts
intended to be alleged and proved.

285A . (Ad. 3-1957). Notwithstanding anything in articles
239 to 242 it shall not be necessary on the trial of an action
for the evidence of a witness to be t aken in the form of a
deposition, and it shall be sufficient for the Cour t to take
down, or cause to be taken down under its di rection, notes
of the evidence, and of all objec tions insisted on by either
party, with the decisions on such objec tions.

§ 10. Order of Tr ial .

(Ad. 3*1957) .

2858 . (1) When the action is called on for trial, the
plaintiff, in the absence of circumstances shifti ng the burden
of proof, is entitled to begin.
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(2) After his opening speech, h e calls hi s witnesses
in support of his case, and if no witnesses are intended
to be called on the other side, he sums up h is case . If the
defendant calls witnesses, the plaintiff is entitled to defer his
second speech until the defendant 's case is closed, and then
to reply on the whol e case.

(3) The defendant opens h is case in a similar
manner to the plaintiff, examines his witnesses, and then
sums up h is case.

(4) The same rules apply whether a party is
represented by counsel or appears and pleads in person.

(5) This order of proceedings may be varied by
leave 01 the Court.

SECTION IV.

EXPERTS, VIEWERS, REFERENCES IN MAttERS OF ACCOUNT,

AND ARBITRATORS.

286 . Before deciding upon the merits of the case, the
Court may, if necessary, order reference in the cases
hereinafter mentioned at any time.

§ 1. Viewers and Experts.

287. Whenever the facts in contestation between the
parties can only be verified by view of the object or pr emises,
or whenever the evidence produced by each party is con tra
dictory. or when the nature of the case requires it, the Court
or J udge may if it be thought proper or upon the application
of either party, order the facts to be verified by one or more
experts skilled in the matter.

The order for experts must specify clearly and distinctly
t tie matters to be verified.

288. The reference must be made to three expe rts or to
one.

289. If, at the time of the order for experts, the ir appoin t
ment has been agreed upon by the parties, the order record s
such appointment.
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290. If the experts are not agreed upon by the parties.
the Court or Judge fixes a day on which the latter must
attend before the Court or judge in order to appoint them ;
and in default of an order to that effect either party may
summon the other to attend as aforesaid, within a reasonable
delay, for the purpose of such appointment.

291. The parties are hound to attend on the day appointed,
and if they then fai l to agree or if one of them be absent
the Court or Judge appoints an expert or experts for them.

In the case of any of the experts being validly recused
others are appointed in their stead, in the man ner above
prescribed.

292. The grounds for recusing an expert are:

Relation or a lliance, to the degree of cousm -german
inc lusively;

Intimacy ;
Enmity;
Subornation;
Interest;

Being in the employ Ilf one of the parties ;

Being a party in a similar suit, or the solicitor or agent
of a party in the case.

293. As soon as the experts are named, either party
may have the order served upon them, together wit h a
requisition calling upon them to be sworn.

29.J. If anyone of the experts neglects or refuses 10
be sworn or to act , either of the parties may summon the
other to attend before a Judge in order t hat an other person
may be named to replace such expert.

295. The experts, before taking any proceedings in the
investigation, must be sworn to perform their funct ions
with imparti ali ty and to th e best of their ability.
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This oath must be in wntmg, and be certified by the
person who administers It.

296. The oath must be taken before a Judge, or the
Registrar, before a commissioner for taking affidavits, before
an expert already duly sworn, or before any other person
indicated in the order for experts.

29i . A copy of the. order for experts, together with the
necessary papers, must be given to them, after the Registrar
has taken a receipt.

298. The experts are bound to fix the time and place at
which they will proceed with the reference, and to notify
the parties, allowing a delay of at least three days when the
distance from the domicile of the parties respectively does not
exceed ten miles, and one day more for every additional ten
miles .

299. The experts must hear the parties and the witnesses
in accordance with the terms of the order naming them; each
et them is authorised to administer the oath to the witnesses
or th e parties, as the case may be, and the witnesses are
summoned to attend before the experts, whatever may be the
distance.

300. The evidence of the witnesses must be taken down
in writing, certified and annexed to the report of the experts,
and it must mention whether the witnesses are related or
allied to the parties, and in what degree, and whether they
are in the employ of either party, or in terested in the suit.

301 . If all t he experts agree, they make one and the
same report, if not, each of them makes his separate report,
if he thinks proper.

302 . The report of the experts must be made on or before
the day fixed by the Court. It must contain reasons and
details, so as to enable the Court to appreciate the facts; it
must also be signed by the experts or be in the form of a
notarial original.
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303. If the experts delay or refuse to file their report,
they may be summoned, with the same delays as in ordinary
procedure, by a rule of court, to snow cause why they should
not be condemned, and even compelled by imprison ment to
do SQ.

304. The Court is not bound to adopt the opin ion of the
experts nor that of a majority of them.

§ 2. References to Accountants.

305. In matters where accounts have to be rendered or
adjusted, or which require calculations to be made, and in
matters of separation of property, or partition of community
or succession, the Court may refer the case to one or more
persons skilled in such matters ; and such persons are SUbject
to the rules above prescribed concerning experts.

Such accountants have the powers given to experts by
the foregoing articles, and <Ire bound to follow the direction s
of the Court; and their reports are adopted, or re jected in
the same manner as reports of experts.

§ 3. Arbitrators.

306 . The Court may, of its own motion or upon the
application of one of the par ties, refer any matter of dispute
to the decision of arbitrators.

307. The preceding provtsrons relating to experts apply
to arbitrators, in so far as as they are comp atible with those
of the present paragraph.

308. Arbitrators can only adjudicate upon the matters
submitted to them. They are bound to observe the same
formalities as experts, according to articles 299 and 300,
unless by the consent of all parties, the final decision is left
to them: but they are not bound to give the reasons of
their decision.

They cannot award costa unless the Court has empowered
them to do so.
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§ 4. General Provisions Applicable to the three
preceding Paragraphs.

309. The accounts of experts, accountants, and arbitrators
are taxed by the Court or JUdge. They have a recourse
against all the parties to the suit jointly and severally.

310. The party who Intends to avail himself of a report of
experts or accountants must make application to have it
received; and if the opposite party desires to take advantage
of any informalities or causes of nullity therein, he must do
so by a counter-application.

311. If a report of experts or accountants Is free from
informalities or causes of nullrty, it is received, together with
the depositions and documents annexed, as part of the
evidence in the case.

312. In the case of an award of arbitrators, the party
intending to avail himself of it may apply for its confirmation
and for judgment in conformity with it. The other party
cannot oppose it except by an application to have the report
declared inadmissible on the ground of informality or some
other cause of nullity.

CHAPTER SIXTH.

DIVERS OTHER INCIDENTAL PROCEEDINGS.

SECTION r.

CONTINUANCE OF SUITS.

313. When a case is ripe for judgment, it cannot be
delayed either by change of the civil status of the parties or
by loss of the quality In which they were acting.

314. The case is ripe for judgment, when the hearing is
completed.

315. The solicitor who is aware of the death or change of
civil status of his party, or of the IOS5 of the quality under
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which he was acting, is bound to notify the opposite par ty ;
and all proceedings had up to the day when such notice is
given are valid.

316 . In cases which are not ready for judgment, all
proceedings had subsequently to notice given of the death
or change of sta t us of one of the parties, or of the loss of the
quality in which he was act ing, are void ; and the suit is
suspended until it s con tin uanc e by those interested, or until
the latter have been called in to continue it .

317 . A suit may be con ti nued :
1. By the heirs or representatives of a deceased party ;
2. By a minor who has attained fu ll age;

3 . By a wife who has obtained separation of property
from her husband, wh en the suit affects her private property.

4. By the person who replaces the party who h as lost
t he quality in which he was acting.

318 . The continuance may be effected upon petition , filed
in the Registrar 's office, after being served upon the opposite
party.

This petition may be contested. in the same manne r as any
suit.

319 . If the continuance is no t contested With in the delays
prescribed, it is held to be admitted, and in such case, as also
when it is declared. by the Cou rt to be valid, th e opposite
party may con t inue on from the last proceedings taken in
the original suit.

320 . If the persons in teres ted. do not con t inue the suit,
the par ty rema in ing in it may compel them to do so by
a demand in the usual fonn whic h is joined to the origin al
suit.

321 . In all ca ses, wheth er th e con tinuanc e is voluntary or
orde red by the Court, it is effected by following up the las t
valid proceedings taken in the suit .
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SECTION rr.

THE OATH P UT BY THE COURT.

322. The Court may, of its own motion , order either of
the parties, or both, to appear and answer such questions as
i t deems necessary to eluc idate the matters in dispute ;
according to the provisions contained in ar t icle 1176 of the
Civil Code.

SECT ION Ill.

DISCONTINUANCE.

323 . The plaintifi, or plaintifis if th ere be more than one,
may, at any time before judgment , discontinue h is suit or
proceeding on payment of costs.

324. Discon tin uan ce may be effected by a simple declara
tion to that effect, signed by the party or his solicitor, and
delivered into Cour t or filed in the Regist rar 's office. It has
no effect. however, against the opposite party unless it has
been served upon him .

325. Discontin uance replaces mat ters as of course in
the state in which they would h ave been, had the suit or
proceeding not been commenced.

326. The Court or J udge may, upon the applicat ion of the
defendant , or of a def endant if there be more than one, order
th e whole or any part of any pleading filed by h im to
be wit hdrawn or struck out.

327. The discontinuance of one of several parties does n ot
affect the rights of others. The proceedings are carried on
with respect to them as if n o discon ti nuance had been made.

328. A plaintiff who h as effected a discon tinuance cannot
begin again unless h e previously pays the costs Incurred by
the opposite party upon the su it or proceeding discon tin ued.
either to the opposite par ty or on his refusal to accept. in to
Court.
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SECTION IV.

PEREMPTION OF SUITS.

[Ch. 243

329. Suits are perempted when no proceeding has been
taken therein during three years.

330. Peremption, however, does not take place:

1. When the party has ceased to be represen ted by h is
solicitor, in the cases mentioned in articles 199 and 200 :

2 . When the party himself dies, or has changed his
civil status;

3. When proceedings are compulsorily stayed by any
incidental proceeding, an interlocutory judgment , reference
to experts, arbitrators, or accountants, or when the record
cannot be found.

331. Peremption takes place against corporations, all
individuals, and even against all persons represented by
tutors or curators, such persons, however, having recourse
against those who represent them.

It does not take place against the Crown.

332. Peremption must be declared by the Court, upon a
motion of which the solicitor, if there is one, has had noti ce ;
otherwise the notice must be given to the party himself.

333. Peremption Is barred by any pertinent or legal
proceeding taken after the lapse of three years and before the
service of the motion to have it declared; but it cannot be
affected by any proceeding taken SUbsequently to the service
of such motion.

334. Peremption does not extinguish the righ t of ac tion ,
but only the suit or proceeding.

335. The Court, in declaring the peremption of th e suit,
may condemn the plaintiff to pay costs as in other cases.
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SF.CTIO~ "

MISCELLA",EOUS PROV ISIONS.

336 . Every not ice of inscription for h ear in g must be given
by serving a copy of the inscript ion at least two days belore
the day fixed for such h earing.

33. . (Mod. Sup. Ct. Ru les.) In reckoning the delays in
mat ters of pleading or trial , the periods of the vacations
prescribed by rules of court shall not be counted; and no
party to a cause can be obliged to proceed during those
periods without a special order of the Court or Judge.

338. (Superseded by Supreme Court RUles).

339 . Whenever the Sheriff is interested or personally
concerned in any suit er action, any writ which would
otherwise be served by him, must be addressed to and served
by the Regist rar or anyone specially appointed by him.

CHAPTER SEVENTH.

MOTIONS AND RULES.

340. A motion must be in writing and must contain the
grounds in su pport of the order sought. No other grounds
can be heard .

341 . One day's notice of a m otion or of a rule is a
sufficient notice when th e party to be served resides within ten
miles of the place whe re the Court is held. When the distance
exceeds ten mil es, a further delay of one day must be given
101' every additional ten miles.

342 . When an order is made ex parte, any party whose
rights are affected may apply to the Court 01' Judge to vary
or discharge it.

343. The following motions, being motions of course may
be made an d filed, without giving any previous notice, in th e
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To set aside or con firm a repor t.

To pay money into Court otherwise than tender with

office of the Registrar, and ru les nisi, entered tnereon by the
Registrar as if made in open Court :-

1. For the Sheriff to return a writ.

2.

3 .
plea.

4 . That the seizing party declare whether he admits or
contests an opposition.

5. That the party seized declare whether he admits or
contests the opposition .

6 . That the Sheriff bring in the body.

344 . Any party intending to produce an afftdavi t , or paper
writ ten in support of any notice or rule, must with the copy
of such motion or ru le, serve on the opposite party a copy
of the affidavi t or other paper-writing inten ded to be produced ;
and in default of so doing the opposite party is en t itled to
delay to take communicat ion of the documents.

CHAPTER EIGlITH.

FINAL JUDGMENT.

SECTION I .

JUDGMENT ON" THE MERITS.

3-1.5 . When after the hearing of a suit, judgment has been
reserved, it cannot be stayed by reason of the death of the
parties, or of their solicito rs.

3-1.6 . When the Judge Is unable from illn ess or other
reason to render judgmen t in person, he may transmit the
dratt of the judgment certified by himself to the Registrar,
who shall read it in open Court after having given the pa rt ies
on e day's prev ious notice, or he may read it on a day fixed for
the sitting of the Court without notice. The judgment h as
t he same force an d eITect as if pronounced by the Judge on the
<lay it was so read.
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347. In all contested cases, and in those not provided for
by articles 85, 86 and 90. jud gment must be rend ered in open
Court.

The Court may appoint days out of term for rendering
judgments that have been reserved .

348. Every judgment for damages must fix their amount.

349. Every judgment must mention the cause of action ,
and must be susceptible of execution.

In contested cases it must moreover contain a summary
statement of the issues of law and of fact raised and decided ,
the reasons upon which the decision is founded, and the name
of the Judge by whom it was rend ered.

350 . The judgment must be entered without delay in the
regist er of the Court in conformity with the draft initialled
by the Judge.

351. In the case of difference between the draft and the
entry thereof in the register. the draft is to be followed ;
and the Court or Judge may, withou t any formality, order
lhe rectification of the register.

352. Every judgment condemning a party to the restitu
tion of ren ts, issues and profits, must fix their amount,
and this is done by experts if the case requires it ; and
the party condemned is bound for that purpose to produce
all accounts and documen ts, showing the receipts, an leases
of immovables, and a statemen t of the cost of till ing, planting,
cultivating and manufacturing incurred by him.

353. When a plea of compensat ion or set-off is allowed,
the Court may give judgment for any balance du e to the
defendant , or may otherwise adj udge him such relief as he
may be entitled to .

354. If any error of calculat ion or other obvious error be
made in the judgment, it may be cor rected by the J udge
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before the expi ration of the time allowed for an a ppeal,
tout notice of such alteration must be given to the parties.
The delay for issui ng execution and for appeal counts from
the service of the notice.

355. When a plaintiff is nonsuited, he has the right of
bringing another ac tion erter payment of the costs of the
former actions. The term .. nonsut t " is equivalent to the
term " sauf a se pcurvotr...

356. Unless it is expressly ordered, it is not necessary to
have the final judgment served on the party condem ned,
except in uncontested cases, in cases where a pa rty is con
demned to deliver a specific thing within a fixed delay,
where imp risonme n t is awarded, and judgments in recognition
of hypothecs, rend ered against defendants having a known
domicile in the Colony.

No final judgmen t, however, is to be served when rendered
in the cases mentioned in a rticle 1531 of the Civil Code.

357. Any party may, on giving notice to the opposite
party, renounce either a part only or the whole of any
judgment rendered in hi s favour, and have such renunciation
recorded by the Registrar ; and in the lat ter case the
cause is plac ed as it was before the judgmen t.

SECTION n .

Costs.

358. The losin g party must pay costs, unless for special
reasons the Court orders otherwise.

In actions of damages for personal wrongs, if the damages
awarded do not exceed n ine dollars and sixty cents, no
greater sum can be allowed for costs than the amount et
such damages.

When final judgment is given in the Supreme Court for
an amoun t which ought to have been Sued for in the District
Court, the Court may give SUch costs as are allowed in the
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Dist rict Cour t , or may refuse costs to the plaintiff, or may
condemn him to pay costs.

359. When the Court or Judge shall be of opinion that
any allegation of fact denied, or not admitted by the defence,
ought to h ave been admitted, the Court or Judge may make
such order as shall be just with respect to any extra-costs
cccasioned by their having been denied or not admitted.

360. Costs are taxed by the Registrar upon production
of a bill thereof, notice having been prev iously given to
the adverse party, and according to the tariff in force.
Such taxation may, within six months, be submitted for the
revision of t he Judge after the adverse party has received
such notice as the Judge may deem sufficient.

Neither the application for revision, however, nor the
delay allowed for such revision , can suspend the execution
of the judgment; the debtor, however, having recourse
against the execution creditor in the event of the amount
being levied or paid before such revision.

361. Whenever witnesses are summoned from beyond the
jurisdiction, their expenses cannot be taxed, against the
opposite party, for more than it would have cost to examine
them by means of a commission, unless the Court or J udge
otherwise orde rs.

362. Solicitors may demand that their fees and all
disbursements actually made by them, be made payable to
them by the judgment.

If suc h demand be not made on or before the day on which
the judgmen t was rendered it can only be granted after the
opposite party has been notified to show ca use against it .
Such a demand is called a demand for distraction of costs.

363. The Sheri ff may demand the payment of h is fees for
the service of any writ before he executes it.
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BOOK THIRD.

RnIEDIE~ AGAIJ\'ST J llDGM ENTS.

CHAPTER FIRST.

[Ch. 243

THE REVISION OF J UDGMENTS BY DEFAULT.

364. The defenda nt may apply by petition, within a year
and a da y, for the revision of any judgment rendered against
him by default , in the following cases:

1. In all cases of simple attachme nt, or attachmen t by
garnishment, whe n the service has been effected under the
provisions of article 66.

2. Whenever he h as not been served personally or at
his real domicile, or ordinary and actual place of residence.
But when he has been personally served in the Colony with
a copy of the judgment he must apply by petition within ten
days from such service. If personally served beyond the
Colony he must apply within six months of the service.

365. The defendan t may also seek re lief agains t any
judgment rendered in conformity to the provisions of article
;)5, by means of an opposition, made either before or after
seizure, but before sale, or within te n days fro m the date
of a return of nulla bona, if there is one, or within ten days
from the service upon him. of any seizure by garn ishme nt ,
issued in virtue of such judgment , when no personal serv ice
has been made upon the defendant of th e j udgmen t rendered
against him.

366. The petit ion for reVISIOn mentioned in a rt icle 364,
and the opposition me ntioned in article 365, must contain
all grounds, whether in support of such petition or opposi
tion, or against t he judgment, and be accompanied by all
documents in support of it.

367. The petition or opposition m ust, moreover, be
accompanied with an affidavit of the defen dan t, 01' of one
of the defendants, or of some other credible person, th a t the
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allegations contained in such petition or opposition are, to
his knowledge, t rue ; and, in th e case of article 365, a
sufficien t sum must be depos ited with the Regist rar to meet
the costs incurred afte r the return of the wri t up to the
judgment, including th e service thereof ; wh ich costs must
be paid to the plaintiff as soon as they are taxed, out of
the sum so deposited. The petition is served and presented
to the Court in the ordinary manner.

368. The opposition mention ed in article 365 is filed in
the Registrar 's office; but the Registrar must not rece ive it
unless a copy th ereof is a t the same time left for the plaintiff.

369. The filin g of such opposition h as the effect of
suspending th e sale wh en accom pan ied by the Judge's order
to that effect, under th e seizu re until it is decided by the
Court. The Regist rar must grant a certificate in duplicate
of the filing of the opposition men tioned in the preceding
article; and one of the duplicates must be given to the
cfflcer making t he seizure, who must give a receipt niereror,
in default of which it is served upon him at h is own cost.
Th e officer is thereupon bound to stay h is proceedings, and
to return into Cour t the writ of execution and the certificate
which he has received.

370. If th e opposition is filed before the issuing of a
wri t of execu tion , notice of the filing thereof must be given
to the plaintiff, and the delays for contesting the same are
computed from the date of the service of such noti ce.

371. The petition for revision , and the opposition , are
held to form part of the proceedings upon th e original sui t ,
and to be a defence to the action, an d, as such, are SUbject
to the provi sions concerning the contestation of ordinary
suits.

372. If the op posit ion is maintained, in whole or in part .
the costs incurred upon the execution are borne by the
plaintiff.
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373. If the opposition is maintained by reason of any
irregularity in the proceedings of the plaintiff, the Court may
grant or refuse costs.

The proceedings previous to the commission of the Irregu
larity are valid.

374. If no opposi tion is ma de to a judgment rendered in
virtue of article 85, within the delay mentioned in articles
364 and 365, the allegations of the declaration are held to
be admitted and proved.

CHAPTER SECOND.

PETITIONS TO SET ASIDE JUDGMENT.

375. Judgments which are not susceptible of being
appealed from or opposed, as neretnbetorc provided, may be
revoked upon a petition, supported by affidavit, presented
to the Court by any person who was a party to or was
summoned to be a party to the suit, in the following cases:

1. Where fraud or artifice has been made use of by
the opposite party;

2. When they have been rendered upon documents
which have been subsequently discovered to be false, or upon
any unauthorised tender or consent disavowed afte r judg
ment;

3. When, since they were rendered, documents of a
conclusive n ature have been discovered, which had been
withheld or concealed by the opposite party;

4. When rendered upon admissions not authorised,
subject to the provisions of articles 190 and 192 of this Code;

5 . When the judgment has been given for things not
prayed for;

6. If the judgment grants more than h as been asked.

376. It can be received only during the six months afte r
the discovery of the fraud or t he falsity, or of the documents
withheld, and in all other cases only during the six months
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after the judgment, or a copy thereof, has been served when
service is required.

3i i. Notwithstandin g the limitations contained in the
two preceding articles, the Court may grant relief from any
judgment of the Court or JUdge when such judgment has
ceen irregularly obtained, and in such cases and under such
circumstances as relief would be granted by the Courts in
England.

3,8. Petitions for revocation of judgment cannot prevent
or stay execution . unless an order to suspend is granted by
Ihe Court or Judge.

3,9. The solicitor who acted for a party in the cause or
suit may also represent him upon the petition in revocation
of judgment.

380 . If there are sufficient grounds for a petition in
revocation of judgment, the Court may replace the parties in
the same position as they were in before the judgment, and
the proceedings are the same as in ordinary suits. The Court
allows the peti tion upon such tenus as it thinks just. It may
at the same time give judgment upon the merits of the
original suit.

CHAPTER THIRD.

OP POSITIONS BY THIRD PARTI ES .

381. Any person whose in terests are affected by a judgment
rendered in a case in which neither he nor persons represent
ing him were made parties, may file an opposi tion to such
judgm ent.

382. This opposition is formed by means of a petition to
the Court, which must contain the grounds of opposition, and
proper conclusions, and must be served upon the parties in
the cause, or upon the solicitors who represented them, if it
I::: made within a year and a day after the judgment. The
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truth of the allegations contained in th e opposition must
be sworn to, as In the case of an opposition to annul.

383 . The proceedings upon oppositions by thi rd parties
are the same as upon ordinary suits. They do not prevent
the execut ion of the JUdgmen t unless the Court or J Udge
order a stay of execution.

BOOK FOURTH.

T HE EXr.cUTION OF J 1,."DGMENTS.

CHAPTER FIRST.

THE VOLUNTARY I:X ECUT ION OF JUDGME NTS.

SECTION I .

GIVING SECURITY.

384. Every judgmen t ordering security to be given must
fix the t ime within which sureties shall be offered.

385. Sureties are offered after notice served upon the
opposite party, and, when not objected to. they en te r into a
bond at the Registrar's office.

386 . Except in cases where the law requires only personal
justification, if a surety is objected to he may be requi red
to give in a declarat ion of h is real property, together with
his titles thereto.

Sureties may in all cases be required to just ify on oath
their sufficiency, and the Judge or Registrar may receive an d
administer the n ecessary oath.

387. A surety may be objected to :

1. If he has not the qualification s required according
to the Book respecting Suretyship in the Civil Code ;
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2 . If he is not sufficient.

388. The SUfficiency of a surety is decided upon the
documents and affidavits produced, without a proof being
ordered.

389. If the surety is accepted, the bond is drawn up and
entered into in conformity with the judgment, and remains
in the Registrar's office as part of the record in the case.

390. The acceptance of suret ies is decided upon summarily,
without any petitions or writin gs, and the bond is entered
into notwithstanding oppositions or appeals, and without
prejudice th ereto.

SECTION n .

ACCOU NT ING.

391 . Every judgment ordering an account must fix a
delay for rendering it. If no delay has been fixed, the
plaintiff may petition the Court or JUdge to appoint a day.

392. The account must be rendered nominate ly to the
pa rty en titled to it, it must be sworn to and be filed in
the Registrar's office within the delay fixed, together with
the vouchers in support thereof.

The Cour t or Judge may, however, upon motion of which
notice has been duly given, extend the delay for ren dering
the account.

393. The account must contain, under separate heads, th e
receipts an d expen diture, and close with a recapitulation of
such receipts an d expenditure, establishing the balance;
whatever remains to be recovered being reserved. for a
separate head.

394. Un der the head of receipts must be placed all sums
which the accou nting party has received, and all those that
he ought to h ave received. during his management.
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395. The accounti ng party cannot pla ce under the head of
expenditu re the costs of th e judgment ordering him to account,
unless he is authorised to do so by the Court or J udge ; but
he may charge under that head h is travelling expenses. the
attendances of the solicitor who made up the account. the
cost of presenting and verifying it. and of whatever copies
thereof are required.

396. If the account shows an excess of receipt s OVE'r
expendi ture, th e party to .....hom it is rendered may provi sionally
demand execution for the ba lance, having, however, besides,
h is right to contest the remainder of the account.

397 . Parties accounted to are bound to take communication
of the account and vouch ers at the Registrar 's office, and
to file their contesta tions of the account, if they contest it,
within a delay of fifteen days, which may be extended by the
Court or the JUdge upon application pursuant to notice.

398. Parties accounted to , whose interests are the same,
must name the same solicitors; if they do not agree in
their choice, the solicitor firs t in the case remains solicitor
of record, saving the r ight of the other parties accounted to
to employ solicitors of their own, upon payment of all costs
occasioned thereby.

399. The account ing pa r ty has a delay of eight days after
the filing of the contestation to file his ans.....ers in support
of the account, and the other party has a similar delay to
file his replications.

400 . In default or filing the contestations, answers, or
replicat ions within the delay. the party bound to file th em
is held to admit whatever is contained in the document he
fails to contest.

401. After the issu es are completed upon the account
rendered, the parties proceed to trial an d hearing according
to the ordinary course, or the Court may refer the case for
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set tl ement to arbitrators, or to a practitioner or an acc ou n tant,
according to its nature.

402 . The judgment upon th e account must contain a
computation of the receipts and expenditure, and establish
the balance if there be any.

403 . If the defendant fails to render an account, the
plaintiff makes on e.

SECTION m .

SURRENDER.

404. The voluntary execution of any judgment ordering
the restitution and delivery of an y movable or immovable is
effected, unless the judgment makes oth er provisions, by
delivering the movabl e, and su rrendering the possession of
the immovable, in such a manner that the party entitled
thereto m ay take possession of it ; and this must be done in
conformity with the judgment, and the provisions contained
in the Book respect in g Obligat ions in the Civil Code.

405. The voluntary execution of a JUdgment ordering the
surrender of an hypoth ecated immovable, is effected by means
of a declarat ion of the defendant , filed in the Registrar's
office, to t he effect that he surren ders it in compliance with
the judgmen t and by his reli nquishing his possession.

406 . When an imm ovable is thus surrendered, the Court
or Judge, upon application of a creditor, may name a curator
to th e surrender, against whom all ulterior proceedings are
directed. Th e plaintiff may, however , issue execut ion against
the property decla red to be h ypothecated if no curator be
appointed.

407. The curator has a r ight to collect the rents, issues,
and profits, due and accrued from the t ime of the surrender,
and may even grant leases if the sale is preven ted during any
considerable time.
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The rents, issues, and profits of the immovabl e surrenderee.
are t reated as real ty, and are di stributed in the same manner
as the price .

SECTION IV.

T ENDER GENERAI.LY AND PAYMENT I NTO COURT.

408 . A tender must describe the object offered; and if it
be oC money, i t mu st contain an enumeration and description
thereof.

409 . Tender may be made a t any time before the close of
the hearing by an authentic document, or in any other
manner which ad mits of its being proved.

Tender ma y be made in a suit by demanding record thereof,
and must be accompanied with payment into Court.

410 . Tender may be made at the domicile elected In a
contract.

411 . The authentic document recording the tender, if
there is one, must state the answer made by the creditor, or
the person representi ng him , the fact of his being called upon
to sign such answer, and in default of his signature. the
reason why it was not signed.

-112 . A debtor who has made a tender and Is afterwards
sued, may renew it by his pleadings. and pay the amount into
Court upon a receivable order.

H 3. Monies paid Into Court cannot. without the authorisa
tion of the Court or Judge. be withdrawn by the party who
raid them in.

Unless the tender is conditional. t he party to whom it is
made Is entitled to receive the monies paid in , without
prejudicing his claim to the remainder.

The party en ti tled to money paid into Court receives
payment by cheque.
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4.1 4 . The expense of the tender made out of Court is borne
by the debtor; but, if it is declared su fficien t, the costs attend
ing the payment into Court are borne by the creditor.

-115 . The debtor may demand that a sum sufficient to pay
the costs of contestation be retained, subjec t to the orde r
of the Court, in the event of the creditor not accepting the
amount tendered as a full satisfaction of his claim.

CHAPTER SECOND.

COMPULSORY E XECUTION OF J UDGMENTS .

SECT ION I .

GE KE RAL P ROVIS LQ NS .

416 . The judg ment of a Court can only be put in to
execu tion by means of a writ issuing in the name of the
Sovereign and addressed to the Sheriff.

The writ is attested and signed in the same manner as
original writs, it must bear the seal of the Court, an d must
mention the date of the judgment to be executed and the day
on which it is returnable.

The Sheri ff cannot receive payment of the amount mentioned
In the ..... rit otherwise than upon a receivable order when the
amount is above one hu ndred and forty-four dollars.

-111 . J udgmen t can on ly be executed upon the party
against whom it is rendered.

If he changes his civil sta tus or dies before judgment
ls executed, it cannot be executed against him nor against
his representatives , unless a notice be previously served
upon his representatives to show cause why execution should
c ot issue, and judgment be given thereon by the Court or
Judge.

But if the party dies or changes his civil status aft er
execution h as commenced , the execution con tinu es.

418 . If the judgment does not order a th ing that is purely
personal to the judgment creditor, it may be executed in h is
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name, even after his death; if any contestation arises upon
the execution, his representatives must in terven e.

The writ of execution is issued upon a praecipe signed
by the solicitor of the representatives, whose n ames and
description must be set forth therein.

419. When the judgment orders the performance of some
physical act, the officer charged with its execution may use
the necessary force for that purpose ; observing, however , at
the same time, all necessary formalities.

SECTION n .
EXECUTION I N REAL ACTIONS.

420. When a party condemned to surrender or restore an
immovable refuses to do so within the delay prescribed, the
plaintiff (or when any person in possession of any im movable
sold by judicial sale refu ses to deliver i t, the purchaser)
may obtain a writ of possession to eject him, and to be placed
in possession.

But no such writ can issue against any party other than
the defendant or judgment debtor, who has been in peaceable
possession as proprietor for more than a year and a day since
the rendering of the judgment, or since the date of the sale,
as the case may be.

4.21. The officer entrusted with the exec ution of such writ
must be accompanied by two witnesses, and draw up a minute
of his proceedings.

SECTION Ill .

EXECUTION IN P ERSONAL ACT IONS.

422 . Judgments for the paymen t of a sum of money
cannot be executed before the expiration of eight days from
their date.

Nevertheless upon an application of th e plaintiff accom
panied by an affidavit establishing circumstances under which
simple attachment might issue before judgment, the JUdge
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may allow execution to issue before the expi ra t ion of eight
days, but the sale cannot take place any sooner than if the
writ of execution had issued after the ordinary delay.

423. In all suits accompanied with attach ment, either in
the hands of the defendant or of third person s, in which the
defendant has only been summoned by advertisements in the
Gazette, a judgmen t rendered by default cannot be executed
within a year, unless the plaintiff, in the presence of and
to the satisfaction of the Judge, gives good and sufficient
sureties to refund the monies levied, in the event of the
judgment being reversed upon revtston , together with th e
costs of such revi sion.

But execution may issue, as in ordinary cases, after the
expiration of eight days from the service in the Colony of a
copy of the judgm ent upon the defendant or his duly
appointed at to rn ey.

424. A credit or may cause to be seized in execution the
movable or immovable proper ty of his de btor, in the possession
of such debtor, or movables of h is in the possession either
of such creditor himself or of third persons, if the lat ter do
not object ; if they do, the creditor must adopt a seizure by
garnishment. But the movables must be first sold in every
case , except the execution creditor consent to the sale of his
immovables in the first place, or if the Judge order otherwise
upon cause sh own .

425. A creditor may exercise at the same time the
different means of execution which the law allows him. He
may cause the movable property and the immovables to be
seized under the same writ, except in the case of ju dgments
in hypothecary actions.

426 . Seizure of movables in execution takes place under
a writ addressed to the Sheriff, ordering h im to levy the
amount of the debt, in terest , if any is due, an d the costs,
both of the su it and of the execution, and such writ is made
returnable on a day certain within six weeks from the day it
bears date.
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If the creditor has received any part of his judgment
claim, he is bound to make mention of it on the back or the
writ of execution .

§ 1. Of Seizure of Mowbles.

427. (Am. 25-1889.) (1) The debtor may select an d keep
from seizure :-

1 . The bed, bedding, and bedsteads In use by him and
his family;

2 . The ordinary and necessary wearing apparel of
h imself and his family;

3. One set of cooking utensils, one table, three chairs,
three knives, three fork s, three spoons, three plates, three
teacups, three saucers, and one cutlass;

4. 'Fuel and food, not more than sufficient for th irty
days, and not exceeding in value nine dollars and sixty
cents ;

5. Tools and implements er other chattels ordi narily
used in his t rade to the value of nine dollars an d sixty
cents.

Nevertheless, the things and effects mentioned in para
graphs 4 and 5 are not exempt from seizure and sale when
the suit is to recover the price of their purchase, or the y have
been given in pawn .

(2) No ten ant shall be en titled to claim exemption
from seizure and sale of the effects and th in gs enumerated
in paragraph (1) of this ar ticle if such seizure sh all be
effected at the instance of any landlord an d for the recovery
of rent in respect of the house, room or tenement in which
such effects and things sh all have been seized or taken in
execution; but the te nant shall be entitled to select and
keep from seizure the following effects only, namely:-

1. The ordinary and necessary wearing apparel of the
tenant and his family;
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2. Tools and implemen ts ordinarily used by the tenant
in h is trade, business, or occupation, and not exceeding in
value the sum of n ine dollars and sixty cents ;

3 . Fuel and food sufficient for the tenant and his
family for at least for-ty-eight hours.

428 . The following are also exempt from seizure:

1. Consecrated vessels and things used for religious
worship ;

2 . Alimentary allowances granted by a Court;

3. Sums of money or objects given or bequeathed upon
the condit ion of their being exempt from seizure;

4. Sums of money or pensions given as aliment, even
though t he donor or testator has not expressly declared that
they should be exempt from seizure;

5 . Wages and salaries not yet due;
Alimen tary allowances and things given as aliment may

however be seized and sold for alimentary debts ;

6 . Salaries of public officers and pay of all persons in
Governmen t employ.

429. The seizure of m ovables is established by an inven
tory made by the Sheriff.

430 . Th e inventory must contain:

1. Mention of the writ of execution, its date, and
Its purport ;

2 . A description of the things seized, their n umber,
weight and measure according to their nature, and in the
case of vessels as requ ired by the laws respecting them ;

3 . The appoin tment of a guardian, or the name of the
depositary furnished by the debtor;

4 . The signature of t he guardian 0 1' deposi tary, and
of the witnesses, in the case of article 430, or mention that
they cannot sign, and the signature of the seizing officer;
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5. Mention of the day on which the seizure is made,
and whether it was made before or after noon .

The Sheriff or officer making the seizure is bound to accept
.l solvent depositary offered by the debtor, and in such case
he is not answerable for the acts of the depositary, if he
proves that when he accepted him such depositary was
solvent to the amount of the proper ty entrusted to his care.

The Sheriff cannot take his relations or connect ions, to the
degree of cousins-german, as guardians or depositaries of the
things seized. Nor can he take as such the judgment debtor
nor h is wife or ch ildren, on pain of being liable for all costs
and damages.

Brothers, uncles or nephews of the judgment debtor may
be appointed guardians, if they consent to be so.

The debtor must also be called upon to sign the inven
tory, and his refusal or inabili ty to do so must be stated.

431 . There must be two copies of the inventory , one of
which must be given to the guard ian or depositary and
another to the debtor, and each copy must be signed by all
those whose signatures are required by the preceding
article.

432. The guardian or depositary has a right, a t the time
of his appointment. to remove the property in order to keep
it in charge, and to place guards, if necessary, in t he place
where it is.

H the seizing officer cannot find a responsible guardian
or depositary, he may, after serv ing the in ven tory upon the
debtor, have the things taken away and removed to a place
of safety, until h e finds such guardian or depositary.

If the person appointed guardian or depositary becomes,
while the seizure lasts or is suspended, insufficient to be
responsible for the property seized, the Judge may, upon the
application of a creditor, authorise the appointm ent of
another person SUfficientl y solvent or reliable, and may order
that the property seized be placed under h is care, or in his
possession by the Sheriff, after a verification and inventory
of the whole has been made.
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433, The Shcr,rr UpOi.1 an order from the Judge, granted
101' cause sho wn, u pon applica tion in wri ting by a credi tor,
may have effects seized in the coun try parts removed
to the n earest town , or some other place spec ified, in order'
that h e may there sell them. When sugars a re seized the
Court or Judge may order the Sheriff or sequestrator to send
th em to England for sale, ins ura nce being effected.

,134. Money, ba nk bills, biils of exchange, promissory notes.
ch eques, deben tures, bonds, obligations, mor tgages, titles of
debts, account books, guarantees for money, shares in banks,
Ol other commercial or indust rial associations, and all
documents of commercial value may be seized and sold like
other movables belonging to the debtor.

The purchaser may sue in h is own n ame for the recovery
of any sum payable to the judgment debtor. The warranty
of the Sheriff is limited to the sum for which the thing was
sold.

Upon the application of any creditor made before the
the sale, the Sheriff may be ordered to sue in his said quality
u pon any claim of the judgment debtor in virtue of any
movabl e seized wh en the same is recoverable, security being
given by the creditor to the satisfaction of the Judge that he
will pay a ll costs and charges wh ich may be in curred in
th e prosec ution of the ac tion.

435. If curre nt money is seized, mention of its kind and
quantity must be mad e in the inventory , an d the Sheriff must
return it with the other monies levied.

436 The seizu re of shares in any financial, commercial
or industrial company or association, duly incorporated, is
made by serving such company with a copy of the writ or
execution, toge ther with a notice that all the shares h eld by
the defendant in such company are placed under execution .
A similar notice is served upon the debtor.

,13;, If there be more than one place at which the com
pany may be served, the service hereinabove mentioned, when
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made elsewhere than at the place where the t ransfer of shares
and the payment of dividends mav be validly made, has no
effect against subsequent purchasers until a suffic ient time
has elapsed to allow notice of the service to be t ransmitted
from, the place wh ere it was made to the place whe re trans,
fers of shares should be en tered; and the company is bound
to effect such transmission .

The seizure of such shares includes all benefits and profits
attached to them.

·138. The Sheriff h as a right to demand from the party
seizmg whatever sums of money may be necessary for the
safekeeping of the property seized, according to the provisions
contained in a rt icles 687 and 688.

<139 . If the debtor is absent, or if there is no person to
open the doors, cupboards, trunks, or other closed places, or
if he refuses to open them, the seizing officer must draw
up a minute of the fact, and thereupon the Judge may order
the opening to be effected by all necessary means, in the
plesence of two witnesses and with suc h force as may be
required, without pr ejudice to imprisonment in case of
refusal, violence or other physical impediment.

440. If th e deb tor has no domicile in theGolony, a copy
of th e inventory of seizure is left for him at the office of the
Registrar.

441. Immediate n otice must be given to the debtor, and
to the guardian or depositary, of the place and time at which
the movables will be offered for sale.

0142. The sale of m ovables seized is advertised by a n otice
in the Gazette , stating summarily the names of the parties,
the nature of the effects and the time and place of sale ; and
a duplicate of such notice must be posted in the Sheriff's
office from the time of such advertisement until the day of
the sale, which cannot take place until after the expiration
of eigh t days from the day of the first publication.
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443 . Seizures in execu tion can on ly be m ade between the
hours of six in the mornin g and six in the evening, except in
cases of fraudulent removal , and may if necessary be con
tinued on following days for affixing seals or placin g guards.

444. Seizures can not be made on Sundays or h olid ays,
except in cases of fraudulent removals.

445 . If the property has been attached before judgment,
it is not necessary to proceed to a verification, but it is
sumctent to give a notice to the debtor and guardian or
depositary of the place and t ime of sale, as prescribed in
article 441, and to give the notice required by article 442.

446 . A cr editor who has made a seizure of the effects of
his debtor cannot obtain a second writ of execution, unless
the previous wr it has been returned or accounted for.

§ 2. Oppositions to the Seizure of Movables .

4-17 . A seizure of movabl es in execution may be contested
by opposition, either by the debtor himself, or by third
parties.

448 . The debtor may demand that the seizure of movables
in execution be annulled:

1. On the ground of tnrormannes in the seizure, or of
the exemption of some of the a rti cles seized, under articles
427 and 428 ;

2. On the ground of the extinc tion of the debt ;

3. For any reason of a nature to affect the judgment
sought to be executed.

If a part only of the debt is extinguished, the opposition
has the effect of preventing the sale for more than is due.

449. The owner of a thing seized may oppose the sale
of it.
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450 . Neither the part owner, the pledger. nor the lessor
can oppose the seizure and sale of the mova bles subject to
his cla im, and he can only exercise h is priv ilege upon the
proceeds of the sale.

Ul . Oppositions to the sei zure and sale of movables must
be accompanied with an affidavit that the allegations con
tained in them are true, and that they are not made with the
intent of unjusUy retarding the sale, but with the sole view
ef obtaining justice. They stay proceedings when the Judge
gives an order to that effect .

-152 . Opposit ions a re served upon the Sheriff by leaving
with him the ori ginal the reof , which he is bou nd to return
into Court withou t delay.

45::1 . After the retu rn of the opposi ti on , the opposant
moves that th e other parties to the suit declare whether
they intend to admit or to con test it , an d in defaul t of
such declara tion the opposent has a right to be relieved
from the seizure, with costs ag ainst th e judgment deb tor.
unless the Court otherwise orders.

45-1 . If the other parties, or any of them, declare that they
in tend to contest the opposit ion, the contestat ion is subject
to the rules which apply in ordinary sui ts.

·155. If it be alleged in the opposit ion that the seizing
creditor has seized the thin gs, the sale of which Is opposed,
knowing that they did not belong to the Judgment debtor, or
tha t h e knew that the ar tic les seized were exem pt from
seizure, he may be condemned to pay the costs of the opposi
tion if maintained.

-156 . If on th e hearing of an opposition errors of form are
proved to exis t in the levy or adver t isemen ts, the Court
maintains the proceedings previous to the error, and If neces
sary extends th e date of the return of the writ.

457 . The rules concerning peremption of su its apply
equally to oppositions.
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§ 3. The Sale of M ovables under EXecution.

458. If there is no th ing to preven t the sale of the
movables seized, it takes place at the time and place men.
tioned in the notice.

If the sale has been delayed by any obstacle, subsequently
removed, or if there were no bidders, new n otices or publica
tions must be given, but the sale cannot take place after the
day fixed for the return of the writ. except in virtue of a
judgmen t of the Court or order of the JUdge.

459 . The guardian or depositary is bound, at the time
fixed for sale, to produce all the effects seized, which were
placed in his charge.

460. The officer conducting the sale must make minutes
thereof, spec ifying each article put up for sale, the name and
residence of each purchaser , and th e price of each purchase.

461. The things seized are adjudged to the last and
highest bidder, subject to imm ediate payment of the price,
and in default of such paym ent the thing adju dged is
immediately put up again. But payment of the purchase
mon ey of a sh ip can only be made u pon a receivable order.
if the purchaser fail to pay within three days after the sale,
the ship is re-sold at h is cost and charges, and h e may
be condemned to pay damages for his default .

462 . The officer con ducting the sale cannot, either directly
or indirectl y, receive anything beyon d the price of the
adjudication, under pain of being liable for extortion.

463. The guardian or deposit ary has a right to a disch arge
or receipt for the effects which he produces, and the minutes
bf sale must make mention of any effects Which h ave no t
been produced.

464. The guardian or depos itary may be condemned, even
on pain of imprisonment, to pro duce the property he took in
charge or pay the amount du e to th e seizing creditor. He
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may, however, upon es tablish ing the value of the ertects
which he fails to produce, be discharged upon payment of
such value.

465 . The adjudica tion of movable property un der execution
transfers, by law, the ownership of the thin gs thus adjudged.

In the case of seizures of shares in any financial , commercial,
or indust rial company or associa tion, duly incorporated. the
Sheri ff is bound, with in ten days aft er the sale, to serve such
company or association, in the manner mentioned in article
437. with a certified copy of the writ of execu tion, endorsing
thereon a certi ficate design ati ng the person to whom he
ad judged the sh ares seized, and suc h purchaser thereupon
becomes a shareholder In the compan y, and has all the
rights and obliga tions of one, and may requ ire an entry to
be made to that effect, in the manner prescribed by law, by
the officer appoin ted for that purpose by the company.

466 . No dem and for annulling a sale of movables under
execution can be recei ved against a purchaser Who has paid
the price. except in the case of fraud or collusion. and without
prejudice to the recourse of the party aggrieved against the
seizing creditor and those acting in h is behalf.

46j . Immediately after the sale. the costs thereof, Inctud
ing the pay of the appointed guardian. must be taxed by the
Judge or by the Registrar. subject in the latter case to
revision. if required .

§ 4. The Payme nt and D ist ribut ion 0/ the
Monies Levied.

468 . The amount levied is returned into Court by the
Sheriff , to await the jUdgment.

469 . When the monies are returned into Cou rt as well as. ,
In all other cases where monies of which an account has been
~'endered in to Court or monies other than th e proceeds of
Immovables are to be distributed, the distribution of the
monies is made among all the creditors according to their
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rank , and rateably among those of the same rank. Before
distribution the creditors are n ot ified by the Registrar to file
their claims within eight days after the first publication of
the notice in the Gazette.

470 . The claims may be made ou t in a summary manner,
and it is sufficient to state the names, occupation, and
residence of the clai mant, and the n ature and amount of his
claim.

They must be accompanied by vouchers, if there are any.
They are filed in the Registrar 's office.

471. Differen t parties, having the same grounds, may join
togeth er and file a claim.

472. The monies, if the proceeds of vessels, are distributed
according to the law of England and, in other cases, according
to the order prescribed in the Book respectin g Pr ivi leges and
Hypothecs in the Civil Code, and in the provisions h ereinafter
contained.

473. The following order is observed as regards ranking of
judicial costs:

1 . Costs of seizure and of sale ;

2. The percentage payable to th e Crown upon moni es
levied or paid into Court ;

3. Th e fees of th e officer receiving moni es levied or
paid in ;

4 . The fees upon the repor t of distribution;

5 . The fees of the solicitor prosecut ing the dis tribution ;

6. Costs, subsequent to judgment, incurred in order to
effect the seizure and sale, and according to the prior ity of
date or of privilege when there are several seizing creditors ;

Th e costs of a prior seizing party h ave a prefere nce over
those of a subsequent one.
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Nevertheless. if two or more writs of execution issue upon
judgments rendered on the same day against the same debtor,
the costs thereon are paid concurrently.

7 . Costs of affixing seals. or of in ventories , when ordered
by the Court.

The plaintiff is paid his costs of suit taxed as in an
uncontested case.

·17-1 . The Crown has a preference over all other creditors
upon the proceeds of executions against movable property
which, under peculiar sta tutes, is subject to any duties or dues.

475. The owner of a thing, who has lent, leased, or pledged
it, and who h as not prevented its sale, has a r ight to be paid
the proceeds of its sa le, ertcr the claims mentioned in ar tic les
1890 and 1891 in the Civil Code, and the privilcged r igh ts of
the Crown mentioned in the preceding article, and the claim
of the lessor have been ranked.

476 . The same rule applies to the owner of a thing which
has been stolen, who would not have lost his right to
revendicate it, had it not been judicially sold.

477 . Persons who have preserved the right of being ranked
upon the price of the thing sold, by reason of a right
of pledge or retention which they had upon such thing. rank
according to the nature of the pledge or of their claim.

The following is the order amongst them :

Carriers ;

Hotel-keepers ;

Agen ts and consignees ;

Borrowers, in loan for use;

Depositaries ;

Pledgees ;

Workmen, upon things repaired by them ;
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Purchasers, against whom the right of red emption is
exercised , for the reimbursement of the price and the monies
laid out upon the property.

478 . In the absence of any special p rivilege, the Crown has
a preference over chirographic creditors for su ms due to it by
the defendant.

SECTION IV.

SEIZURE BY GARNISHMENT.

479. Execution upon the movable effects of a debtor,
which are in the possession of a third party, may, in all cases,
and must, when such third party does not consent to their
immediate seizure, be effected by means of seizure by
garnishment.

The same means must be adopted in executing upon debts
due to the debtor other than those mentioned in article 434.

480. Seizure by ga rnishment is made by means of a writ
issuing from th e Court which rendered the judgment, ordering
the garrnsbees not to dispossess themselves of the movable
effects belonging to the debtor whi ch are in their possess ion ,
nor of such monies 'or other t hings as they owe him or will
have to pay him , un til the Cou rt has pronounced upon the
matter, and to appear on the day mentioned in the writ, to
declare under oath wh at effects they have belonging to the
debtor, and what sums of money or other things they owe him
or will have to pay him.

481 . This writ also summons the debtor to show cause
why the seizure should not be declared valid, and mentions
th e date and amount of the judgment in satisfaction of which
It is issued ; and is moreover clothed with the formalities of
ordinary writs of summons.

482 . The delay for service is eight days. The other rules
concerning the service of ordinary writs of summons apply to
seizures by garnishment .
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Nevertheless, the garntsbee cannot be condemned by default,
unless the writ of summons or other order to appear has
been served upon him personally.

Upon satisfactory proof that a gamishee conceals himself
In order to avoid such personal service, service a t his domicile
is held to be sufficient.

If the defendant upon the principa l demand has been
summoned as an absentee, the summons upon the garnish
ment may be served upon him at the Registrar'S office,
but i f he did not leave the Colony until after service of
the principal demand, he must be summon ed upon the
gamishmen t according to the provisions of article 66, unless
the JUdge order substituted service.

The defendant is bound to answer the proceedings by
garnish ment within the same delays as upon a principal
demand.

483 . The effect of seizure by garnishment is to place th e
errects and debts of which the garnishee is debtor, under
judicial control, and to sequestrate in h is hands all corporeal
things, in the same manner as if he had been specially
appointed guardian.

48-1 . The garnishee is bound to make his dec lara t ion before
the Registrar, who is authorised to administer to him the
necessary oa th.

When a seizure by garnlshmen t is made in the hands of a
corporation , the declaration is made by an attorney authorised
in the same manner as for answering in ter rogator ies, as
provided in article 208.

485. The garnrsnee's declaration must be made on the day
appointed by the writ, or on the next following jur idical day,

It may be made at any ti me before the return day, at the
Registrar's office, but in suc h case it cannot be received unless
It is accompanied with the Sheriff 's return, cer tifying that
previous notice of at least twenty-four hours has been given
to the plaintiff of the garnishee's intention to make his
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declaration before t he return cf h is writ. But the Court or
judge may grant the garnishee a fur ther delay to make hiy
declaration.

486 . The garntsnee m ust declare in what he was indebted.
at the time of the service of the writ upo n him, in what h e h as
become indebted since that t ime, the cause of debt, and any
other seizures made in his han ds.

If the debt is not yet payable, he must declare when it will
be.

lf his Indebt edness is con ditional or suspended by any
hindrance, h e must also declare it .

He must furni sh a detail ed statemen t of the movable
effects in his possession , belonging to the debtor, an d declare
by what title he holds them.

The judgment creditor may be presen t when the garnishee
makes his declaration , and to put him any questions tending
t o prove any obligation of the garnishee towards the judgm ent
debtor, saving all objections which a Judge, if present , may
decide at once, or wh ich , otherwise, th e Registrar must note
down for SUbsequen t decision thereon by the Court.

487 . The garnishee is en ti tled to h is expenses, which must
be taxed by the j udge or by t he Registrar, and he may retain
the amount thereof ou t of the sums in which he is indebted ;
and, if he owes nothing, su ch taxation may be enforced
against the par ty suin g out the writ , by execu t ion.

488. If the garnishee declares that h e is indebted to the
judgment debtor, or has movables in his care or custody
belonging to him, or if upon the con tes ta t ion of th e declaration
it be adjudged that the garntshee is Indebted or has movables
In -his care belonging to the judgment debtor, the garnishee
must pay the amount he has acknowledged to owe or has
been con demned to pay, as the case may be , into Court upon
a receivable order on account of or to the exten t of h is debt.

If the garnishee is only bound to pay upon a future day,
the Court condemns him to pay on that day.
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The judgmen t against the garnishec must be served upon
him. The delay for execution in default of paym en t by the
ga rntshee is fifteen days after the service of the judg men t.

489 . The amount paid in to Court is dist ri buted am ong the
creditors, as in sales of execution against m ovables.

490. If the monies or other things due by the garmsnee
are only payable at a future time, he may be condemned to
pay them when such ti me arrives, and if they are due under
condit ions wh ich are not yet Iulftlled, th e Court may, upon
motion of the seizing party, maintain the seizure until su ch
conditions are fulfilled.

491 . Garmshees who do not make th eir declaration in the
mann er n erctnabove prescribed are condemned as personal
debtors of the seizing party, to the payment of his cla im .

They may, however, obtain leave to make their declaration
at any time, even after judgment, u pon payment of all costs
incurred upon the seizure.

492 . The seizing party must declare with in eight days
whether he intends contesti ng the garnish ee's declaration ,
unless a further delay be gran ted to him by the Cour t or Judge,
an d he must at the same time file his grounds of contesta tion ,
erter serving them u pon the garntshee. The latter to answer
the same within eight days.

He cannot, however, forfeit hi s r igh t to contest without an
order of the Court to that effect.

493. In other respects, contestations of garnishee's
declarations are SUbject to the same rules as those of
ordinary suits.

494. Besides the things enumerated in articles 427 and
428, the followin g are also exempt from seizure:

Pay and pension s of persons belon ging to the Army or to
the Navy;
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The salary of school teachers and wages of art isans and
labourers.

495 . If a ga rn ishee declares th at he has in his possession
movable effects, negoti able paper, or t itles of debt payable to
bearer, the judgment orders that they shall be sold , and the
garntsh ee is bound to deliver them to the Sheriff.

496 . The proceeds of such movable effects are afterwards
distr ibuted in the same manner as other monies levied un der
execu tion against movables.

49i . If a garnishce declares that he is not indebted, and
he cannot be proved to be so, the Court ord ers him to be
discharged from the seizure, and condemns th e seizing par ty
to pay the costs.

SECTION V.

EXECUTION UPON IMMOVABLES .

§ 1. The Seizure of I mmo vables in Execut ion.

!S8 . The seizure of immovables can on ly be made ag ainst
the judgment debtor.

No seizure can be made of immovables declared by the
donor or testator thereof, or by law, to be exempt from
seizure.

499. The seizure of immovables can only be made in
virtue of a writ , clothed with the same fonnalities as writs
of execution against movable s, orderin g the Sheriff to seize
the immovables of the defendant an d to sell them in
satisfaction of the judgment pronounced against him for
principal, interest, an d costs.

The date of the judgment must be inserted in or wri tten
and cert ified upon the writ, under the signature of the
Registrar.

Exceptional provisions regulate the sale of immovables for
the paymen t of mun icipal taxes and a ssessments.
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500 . The writ IS a dd ressed. to the Sheriff and 15 execu ted
by the Sheriff himself or by one of his officers. It must be
made returnable on a day certain with in four months from
Its date, except in cases where the immovable Is of no greater
value than two h undred and eighty-eight dollars.

501 . Before proceeding to seize immovables, the seizing
officer calls upon the defendant to decla re and specify his
immovable property, and upon h is fa ilure so to decla re and
specify, or if he be absent , the executing officer may seize
the property in possession of the defendant , at the fisk and
peril of the latter.

;;02. Th e seizure of immovables is recorded by mi n utes,
which must contain :

1. Mention of the title under which the seIzu re is made;

2. Mention of the defendant having been called upon,
as required by the precedi ng article ;

3. A description or the immovables seized, indicating
the town, Village, or parish. as well as the st reet (When in
a towm or village) in which they are situated, and the
cotc rmrnous lands ;

4. The n umber and description of the cattle used in the
cult iva tion or the estate must also be given ;

If the property to be seized consists of incorporeal rights•
such as ren ts, leases, or other real ch arges, mention must.
be made or the title under which they are due, with a
description , as above mentioned, of the real property charged
with the same ;

5. Mention that the minutes are made in duplicate, and
that one duplicate thereof has been delivered to the judgment
debtor, either personally or at his actual or legal domicile.

503. The seizing party's domicile is elected at the Sheriff's
omce. without its being necessary to elect another or to
men tion it in the minutes.
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50,1. The judgment debtor, as well as his seizing creditor,
may cause the grou nd rents an d charges upon the immovables
seized to be men t ioned in the minutes.

505 , The alienation of immovables which are under seizure
is n ull and void,

The alienation avails, however, if the seizure is declared
null, 01' if , before the day fixed for the sale, the purchaser or
the debtor pays into the hands of the Sheriff upon a recetv
able order a sufficient sum to discharge the claims of the
creditor in whose name the seizure was effected, as well as
the claims of any creditors Whose writs of execution have
been noted, and the amount thus deposited is forthwith paid
by the Sheriff by cheque to the creditors entitled to it.

506 . The judgme nt debt or may remain in possession of
the immovables until the adjudication. If he does so remain ,
he has all the responsibility of a guardian to movables. Th'!
Sheriff may, however, appoint any other person guardian.

537 . Any creditor may, if the Court or Judge think fi t ,
obtain the appointment at" a sequestrator to receive the rents,
issues, and profits of the immovables, and to expend the
advances made for the cultivation of the estate while
under execution. The COUl't 01' J udge may also authorise
the sequestrator to take possession of all the property
movable an d immovable of the judgment debtor.

508 . The advances men t ioned in the preceding article can
only be made upon the order of the J udge, upon the appl ica
t ion of a credito r, notice of the app lication having been given
to the plaintiff, the defendan t , and to the opposants if any
there be. These advances, with the interest thereon, rank
immediately af ter the fune ral expenses upon the proceeds of
the crop for the cult ivation of which t he ad van ces are made,
and if there be sufficient upon the immovables in the same
rank.

509, The judgmen t debto r cannot, nor can any other
person , cut timber on the property seized, or in any manner
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deteriorate the same, on pain of being imprisoned for a term
not exceeding six months, under a rule of Court or the order
of the Judge.

510 . The Sheriff may, before serzmg immovables, exact
from the party who places the writ in his hands the sum of
nine dollars and sixty cents, to meet the first expenses.

§ 2. Advcl'Usem cnts.

all . (Am. 7-1913 ; 3-1954.) The Sheriff is bound to
ad vertise in the Gazette, three separate times within the space
of two months from the date of the first publication, the sale
of immovables seized.

The advertisement must contain:

L The number of the cause and the date of the judg
ment under which the execution takes place;

2. The names and surname of the plaintiff in th e SUit,
or if there arc several plaintiffs, a designation of the first
named in the writ, with an indication that there are others ;

3. The names and surname of the defendant in the su it,
or if there are several defendants, a designation of the one
first named in the writ, with an indication that there are
cthers;

If the plaint iff or defendant is acting as a tutor to minors,
it is suffi cient to state that he is act ing as tutor to the minor
children of the deceased person, without designating th e
minors by name;

4. A designation of the immovables, or of the rents, as
the case may be, as inserted in the minutes of the charges
therein mentioned and of those also which the seizing party
has requested in writ ing to h ave inser ted , and men t ioning
upon which of the defendants the property is seized ;

5. The ti me and place at which the immovables or ren ts
will be put up for sale and adjudged;

6. The date at which the writ of execution is returnable
into Court ;



Part 2nd.] Procedure before the Supreme Court.

7 . The conditions of payment of the purchase money ;

8. The upset price, if one has been fixed in accordance
with the following articles.

5UA . (Ad. 3-1954.) The Judge or the Registrar may on an
application made by the judgment creditor, notice of which
sh all be served on the judgment deb tor, fix an upset price for
the sale of im movabl es seized by the Sheriff by vir tue of a
writ of execution .

SUB . (Ad. 3-1954.) The judgmen t credit or shall file as
an exhibit to his application a certificate by the Registrar
showing all claims registered against the immovable.

5ue . (Ad. 3-1954.) On the healing of the application if
the par ties agree on the upset price to be fixed, the Judge or'
Registrar shall make an order accordingly, but if th e parties
fa il to agree th e J udge or Registrar may fix an upset price
after hearing the parties and their witnesses or may order
that th e mat ter be referred to experts in accordance with the
provisions of articles 287 to 304.

5UD . (Ad. 3-1954.) If the upset price is not reached
when the immovable is put up for sale, the Sheriff shall mak e
a return to the Regist rar to that effect , and th e Judge or the
Regist rar shall fix a n ew upset price for the immovable which
price shall be the original upset price reduced by not more
th an twenty-five per cent., sh all ord er th e immovable to be
re-adver tised for sale for a further per iod of one month, and
shall extend the t ime for re turn of the writ for such further
period as the circu mstances may require.

SUE. (Ad. 3-1954. ) The judgment creditor may, if he is
dissatisfied with an order made by the Registrar fixing the
upset pr ice, appeal thererrom to a j udge in Chambers , in
accordance with the provtstons of Rule 3 of the Supreme
Court of the Windward Islands and Leeward Islands (Powers
of Registrars) Rules, (Statutory Ru les and Orders, 1957
Revision , Chapter I , Part I.), but no appeal shall lie wh ere the
upset price has been fixed with the consent of the parties.
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512. (Subst. 3-1954 .) The purchase money shall be
payable as follows :-

1 . If it does not exceed two hundred and forty dollars
it. shall be payable in cash at the time of sa le.

2. If it exceeds two hundred and forty dollars but does
not exceed nine hundred and sixty dollars, one-half of the
amount at least shall be payable at the time of sale and the
balance one year thereafter with in terest at six per centum
per annum.

3. If it exceeds nine hundred and sixty dollars it shah
be payable by three equal in stal men ts, the first to be payable
at the time of sale and the others annually thereafter with
interest at six per centum per annum from the time of sale.

§ 3. Oppositions to the Seizure and sate
of I mmovables.

513. The Sheriff, in the absence of any consent on the
part of the seizing creditors, cannot stop the sale of
immovables, except upon the Judge's order permit t ing the
filing of an opposition, accompanied with an affidavit on the
part of the opposant, or of his attorney in the absence of the
opposant, that all the allegations in the opposition are t rue,
to the best of the deponen t 's knowledge and belief, and that
lhe opposition is not made with intent un justly to retard the
sale, but solely to obtain justice.

514. Every opposition to the seizure and sale of immovables
er ren ts must be filed in the Sheriff's office a t the latest on
the tenth day before that fixed for the sale.

No opposition filed after this period can stop the sale,
unless the special order of the J Udge be obtained on good
cause shown, and upon such terms an d conditions as he may
think just. If the object of the opposit ion not allowed by the
Judge is to Withdraw, in whole or in part, the immovable or
the ren t under seizure, or to impose upon the purchaser some
charge which would be destroyed by a Sheriff's sa le, such
opposition has the effect of an opposition for pay ment out of
the monies levied .
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Th e Sheriff in all cases is bound to return such oppositions
into Court.

515 , Notwithstanding the filing of any opposition to the
seizure or sale of immovables or rents, the Sheriff is bound to
continue the publications h eretnabove prescribed, but he
cannot in such case proceed with the sale without an order
fro m the Court or J udge.

Never th eless when the opposition is founded upon grounds
which only go to red uce the amount claimed, the plaintiff,
upon giving the opposant nonce that he admits his opposition,
may proceed to the sale in conform ity with the conclusions
of such opposition .

516. Every opposition must be delivered to the Sheriff,
and the return of its service upon h im, if it is required, must
be ma de at the foot of a copy thereof.

51j. Savin g the prov isions of article 514 respect ing
oppositions not allowed by the Judge, the Sheriff is bound to
retu rn into Court, within twenty-four ho urs, any oppositions
to the seizure an d sale duly served upon him, together with
the wri t of execution, aU his proceedin gs, including a du plicate
of the advertisement published in the Gazette.

518. Every party who opposes unsu ccessfull y the sale of
an immovable or of a ren t under seizure, is liabl e towards the
party seizing an d the defendant , not on ly for the costs
incurred upon h is op position, but also for all damages
incurred upon his opposition, but also for all damages resul t
ing tnerer rom, including interest u pon the amount due to
the plaintiff, for the ~ime during which the sale was stopped.

OPPOSITIO NS TO ANNUL.

519. The par ty whose im movables or rents are seized may
oppose th e seizure or the sale thereof, whether h is opposition
be foun ded on matters of form or on matters of substance.

Third parties may likewise file similar oppositions when
they have an actual interest th erein .
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OPPOSITION"S T O WITHDRAW.

520 . Oppositions to withdraw may be filed by third patt ies
who claim as their property part of any immovable or rent
under seizure.

When the property is undivisible the Judge may order the
sale of the whole property upon the petition of a creditor of
t he defendant, such petition having been previously served
upon the opposant and the other known proprietors of the
property seized. If t he sale be so ordered , each undivided
proprietor has a claim on the proceeds. according to h is share
in th e property.

OP POSIT IONS TO SECURE CHARGES.

521. Oppositions to secure cha rges may be filed by a third
party when an immovab le under seizu re is advertised to be
sold without mention being m ade of some charge with which
t he immovable is burthened in his favour, and from which it
might be discharged by a Sheriff's sale. But suc h oppositions
are unnecessary and cannot be rec eived for the purpose of
secur ing servit udes other than conventional.

OPPOSITIONS T O CHARGES UPON I M MOVABLES

U l'IOER SEIZURE.

522 . Any person aggrieved by reason of an immovabl e
being advertised as subjec t to a charge posterior to h is claim
which prejudices his claim, may file an opposition to the
end t ha t t he property be not sold SUbject to suc h charge,
unless good and sufficient su ret ies be given him that it wtn
be sold a t a sufficient price to ensure payment of the amount
due him.

This opposition may likewise be made either by the seizing
creditor, or by the judgment debtor, when the mention of
s ucn charge h as been made without the participation of the
opposant.

§ 4 . Venditioni exponas.

523. When oppositions are dec ided before the day fixed
for sale, if the seizure is not set. aside, and if no new notice
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of sale be required. the Sheri ff on the day of sale may proceed
upon the wrtt in accordance with the judgment of the Court.

But if the oppositions are not decided until after the day
fixed for the sale. the Sheriff can only proceed to sell under
a writ of venditioni ex ponas. and in confonnity thereto . and
a fter three further consecutive publications in the Gazette.

52-1 . The execution of 2. wri t of vend i t ion i exponas cannot
he stop ped by opposition. unless for reasons subsequent to
the proceedings by which the sale was suspended in the fi rs t
instance and upon the order of the J udge.

§ 5. Bidding a lld Sale.

525. On the day and at the place appointed for the sale.
the officer conducting the same, after reading the notice ,
the charges and conditions of the sale. offers the immovable
for sale.

526 . No bid can be rece ived unless the bidder, if requ ired,
declares his names, quality, or occupation, and residence.
Minutes are taken of the bids received .

Every bid implies an u ndertaking to buy the property at
the price of such bid , SUbject to the condition that no higher
valid bid will be given .

527. The conditions of the Sher iff's sale must express all
lhose con tained. in the advertisements.

528. The party upon whom the property is sold , if
personally liable for the debt , cannot be purchaser nor bid,
nor ca n the Sheriff or other officer entrusted with the sale.

529. Verbal bids may be made by proxy.

530. The officer conducting the sale must require from
every bidder, before he receives his bid, a deposit of a sum or
money equal to the costs then due to the seizing party upon
the judgment and seizure, in the following cases:
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1. In all cases wherein the sale has been stopped by an
opposition;

2. In cases of resal e upon fa lse biddin g, if the Court
has imposed that condition at the instan ce of some party to
the suit.

531. The Court or J udge may also order suc h deposit or
payment in any case where the par ty seizing, or his attorney,
declares upon oath that he is credibly informed, and believes
that the defendant, with a view to delay the sale, will cause
the immovable to be adjudged to some insolvent or unknown
person .

532. In any case wherein two resales upon fa lse bidding
have taken place, t he Court may, upon application of any
interested party, order that every bidder shall be required to
or pay a sum equal to one-third of the debt due to the
seizin g party, in principal, interest and costs, but not in any
case exceeding four hundred and eigh ty dollars.

533. In the cases mentioned in the three preceding
articles, the officer con ducting the sale may, wit h the consent
of the plainti ff, or of any person authorised by him, receive
the bid of any bidder without requiring the prescribed
deposit; and such consent must be in writ in g or given in
presence of two competent witnesses whose n ames such
cmcer must enter in his return.

534. If the bidder fails to deposit for thwith the amount
required, his bid is disregarded, and the proceedings are
resumed upon the previous bid.

535 . The She riff, or other officer con duct ing the sale, is
bound, immediately after the ad judicat ion , to refund to every
bidder except the purch aser, the amount deposited by each,
and the deposit made by the purchaser is retained as part of
the purchase mon ey.

536. The adjudicat ion of an immovable can not be made
before the expiration of an hour from the time at which it
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was put up for sale, and arter that delay, the officer before
adjudging it must receive all other bids offered.

53j . (Am. 3-1954.) The property must be adjudged to
the highest and last bidder: provided however that in cases
where the property is sold subject to an upset price the
property shall not be adjudged to the highest and last bidder
unless the upset price is attained or exceeded.

:>3S. A person who has purchased as proxy for another, is
bound to fu m ish the Sheriff, within three days, with the
n ames, quali ty an d residence of his principal, and his power
of attorney, or a ratification of his bid and purchase; in
default whereof he is held to have purchased in his own
name.

He is likewise held to have purchased in his own name,
if the person for whom he acted is not known, cannot be
found, is notoriously insolvent, or is incapable ' of being
purchaser.

539. The purchaser is bound to pay to the Sheriff so much
oi the purchase money as may be due by h im within three
days of the times fixed for payment, and is bound to
pay interest annually from the day of sale. He is also bound
to furnish the Sheriff with security upon real property within
three days for the payment of th e second instalment unless
he prefer to pay the same, or unless he prefer to pay the
whole amount of the purchase money. All payments must
be made upon receivable orders.

540. Never-theless, the plaintiff or any other creditor who
has filed an opposition in the han ds of th e Sheriff, may, on
becoming purch aser, retain the purchase money to the
extent of his claim, until the scheme of ranking, provided
he pay the Sheriff the costs of sale and furnish him with
good and sufficient security for all damages that might result
to any party in terested, in the event of the non-paymen t of
such sum as the Court or J udge may order such purchaser
to pay into the hands of the Sheriff.
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5H . Upon payment by the purchaser of the first instal
ment of the price of the adj udica tion, or, if he is a creditor ,
of so much thereof as h e is not en titled to retain, and
security having been given for the paymen t of the second
mstalment , the SherifI is bound to give such purchaser a deed
(,f the sale made to him.

Such deed must contain :

1. A designation of the wrtt under which the sale took
place ;

2 . The n um ber of the ca use , an d the names, surnames,
additions and residence of the parties ;

3. A description of the immovable seized;

4. A statement that all the formalities prescribed by
law have been observed;

5. The time and place at which the property was
adjudged;

6. The conditions of the sale including those mentioned
1n articles 552 and 553 ;

7. A statement of the price at which th e property was
adjudged and the amount paid and remaining u npaid. The
amount unpaid is a charge or mortgage upon the property I

and is d ue and payable to the parties mentioned in the scheme
of ranking according to their priority ;

8. A con veya nce of all the rights of the Judgmen t debtor
upon the immovable.

§ 6. Resale.

54,Z . Upon thf Sheriff's return that a p urchaser has not
paid any instalment of the pu rchase money due by him, nor
given security when he may lawfully do so in virtue of article
540, nor given securi ty for the payment of the second instal
ment, the plaintiff may demand that the immovable of which
the purchase money t hus remains due be resold for fal se
bidding at the risk of the p urchaser thus in defau lt.
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This is done by a n oti ce served upon the latter with the
delays required for ordinary summonses : and if t he pur
ch aser does not reside or has no domi cile in the Colony, the
service may be effected at the office of th e Registrar. When
the delay has expired th e Sheriff may proceed with the sale if
th ere be no con testation.

543. Any creditor wh ose claim appears upon the record ,
or the defendant. may demand the rcsate : but th e purchaser
cannot 1)(: held liable for the costs of more than one of such
proceedings, and that of the seizing party, or, in h is default,
the one first served, has th e preference over the others,
provided the creditor follows it up with proper dili gence.

5-14 . The proceedings upon an applicat ion for resale are
summary, and are made before the Cour t or Judge. No
written contestations can be had thcreon without leave.

545 . In all cases the bidder is liable for all damages and
interest accruing to the judgmen t creditors or to the dercn 
dant, from his failure or delay to pay the purchase money, Of
from h is default in not giving security, and he is moreover
bound to pay the difference between the amoun t of his bid
and th e price brought by the actual sale, if such price be
less. If the price be greater, and if the bidder have paid
nothing upon the property , he has no righ t to the excess,
which goes to the benefit of the jud gment debtor and hi s
creditors.

546. The purchaser may prevent t he resale for false
bidding by paying' in to the hands of the Sheriff , upon a
receivable order before such sale, the instalment due, with the
interes t accrued tnercon, and giving security, if any be
required, and for all costs incu rred by reason of his default.

547 . If the price of the resale is not sufficient to cover the
amount of the first purchase, with interest thereon , an d the
costs incu rred on the resale, the bidder may be held, even by
imprisonment, to pay the difference, u pon an application to

799



800 Code ot Civil Procedure. [Ch. 243

that effect, made by any party to the suit, in the same form
and manner and under the same conditions as that for a
resale.

548. (Am. 7-1913,) Resale for false bidding can only take
place after three publications as prescribed in article 511.

The surety for an instalment of the purchase money of
property judicially sold , who h as paid such instalment, shall
be entitled to be collocated, in respect of such paymen t, on the
proceeds of a resale of such property only atter the unpaid
collocations charged on the proceeds of a prior sale, or resale,
of such property.

§ 7. The return of writs of execution.

549. The Sheriff in whose hands a writ has been placed
for the sale of the immovables of a debtor, is bound, on pain
of being liable for all costs and damages, to return such writ
en the day appointed, together with a ce rtificate of h is
proceedings, the minutes of seizure, copies of the Gazette
containing the advertisements, the minutes of the bidd ing, a
statement of his fees and disbursements taxed in conformity
with article 550, and all oppositions and claims placed in his
hands, or writs of execution which he h as noted as oppositions.

If there be a return of nulla bona it must be made forthwith
without waiting until t he day fixed for the return of the writ.

550 . The Sheriff is a llowed, out of the monies which he
has levied, all costs incurred by h im to effect the sal e, and all
fees belonging to his office, after they have been taxed by the
Judge or the Registrar . He holds the amount levied SUbject
to the order of the Court or J udge.

§ 8. The effect of the Sheriff's sales.

551. No adjudtcatton is perfect until t he price is paid.

552. The purchaser takes the immovable in the con dit ion
in which it is a t t he time of the adjudication, without regard
to de te riorations or improvements SUbsequent to the seizure.
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553 . The adjudication is always with warranty as to the
contents of the immovable, and it conveys all rights which
belong to it , and which the judgment debtor might have
exercised, and also all ac tive servttudes attached to it, even
though t hey are not mentioned in the minutes of seizure.

55-1. A Sheriff 's sale disch arges immovables from all servt
tudes with 'which they are charged, except those established
by law.

A Sheriff's sa te discharges prop er ty from all other real
rights not mention ed in the condition of sale.

555 . A purchaser who buys an immovabl e advertised as
having a cer tain building thereon , may demand a diminution
of the price if the building be found to be on a n eighbourin g
lot.

556 . A purchaser wh o cannot obtain th e delivery of the
property from the judgmen t debtor, must demand it of the
Sheriff, and upon th e Sheriff's return or cer tifica te of the
refusal to deliver, the purchaser may apply to th e Court or
J udge by petition , of which the debtor has received notice,
and obtain an order commanding the Sheriff to dispossess the
debtor, and to put the purchaser in possession, withou t
prejudice to the recourse of the la t ter against the debtor for
all damages and costs resulting from h is refusal.

557 . The proceedings upon this application are the same
as upon that for a resale.
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§ 9. The t'acating of Sheriff's sales.

Sheriff's sales may be annulled :

1. At the instance of the judgment debtor, or of any
creditor or other interested person :

If fraud or artifice was employed, with the knowledge of
the purchaser, to keep persons from bidding;

If the essen tial conditions and formalities prescribed for the
sale have not been cbserved : but th e seizing par ty can not
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annul the sale for any want of for malit ies attributable to
himself or his solicitor;

2. At the suit of the purchaser:

If the immovable differs so much from the description given
of it in the minu tes of se izure, that it is to be presumed that
the purchaser would not have bought h ad he been aware of
the difference.

559 . The application by any other than the judgment
debtor, must be made in the suit by a spec ial petition, within
three months from the date of adjudication, it must be served
upon the seizing party and upon all other interested parties
ill t he suit, and in other respects is SUbject to the rules of
ordinary procedure.

The party who prosecuted the seizure and sale has a
preferable r igh t to contest any suit brought to an nul such
sale : and if he fails to do so within the prescribed delays
any other party may take up the contestation; but the
purchaser cannot, in any case, be condemned to pay the costs
of more than one contestation.

560 . An application on behalf of th e judgmen t debtor
must be made within fift een days from the date of the
adjudication.

561. The nullit y of the sale may be pleaded by the
purchaser against whom an application is made for a resale
for the non-payment of the first in st al men t.

§ 10. Oppositions for payment.

562. The Registrar is bound to keep a register in which
are entered all returns by the Sheriff to writs of executi on
Issued by the Court, with mention of the amounts levied, of
the oppositions made to the distribution thereof, and of all
claims filed as well in the hands of the Sheriff as in the
Registrar's office.

563. Oppositions for payment may be filed with the
Sheri ff, if he has not yet made his return, or in the office of
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th e Regist rar after th e return is made. When the return is
made the Regist ra r notifies the creditors to file their
opposit ions withi n eight days af ter the first pu blication
in the Gazette.

After this delay, they cannot be filed wit hout permission
of the Judge or Court, and upon such conditions as may be
imposed.

564 . When there is no opposition, a judgment may be
rendered by the Registra r in the n ame of the Court, ordering
the monies to be paid by the Sheriff by cheque to the
setatng party, according to their sufficiency and to the amount
of his claim.

§ 11. Collocation and the distribution of monies.

565 . After the delay for filing oppositions has expired the
Registrar prepares a scheme of ranking without delay.

566 . The scheme of ranking must mention the names of
the parties plaintiff, defendant and opposent, and the amount
levied.

567 . Each collocation must form a separate article, in
numerical order.

568 . In preparing the scheme of rankin g the Registrar
must act according to the apparent rights of the par t ies,
as shown by the oppositions, claims and the other documents
forming par t of the record, and in conformity with the
ru les contained in the Civil Code, in the Book respect ing
Privi leges and Hypoth ecs, and Regist r at ion of Real Rights.
and with those herein after declared.

Law costs must, however, be collocated in the following
order:

1. Costs of th e report;

2 . Tax upon the amount levied , and costs of seizure
and sale;
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3. Costs incurred upon the writ of execu tion against
immovables, and such as may remain due upon the discussion
of the movables;

4. Costs of affixing seals, an d of making any inventory
required by law ;

5. Costs incurred either in the Court below or in
appeal, upon proceedings inciden tal to the seizure and
necessary to effect the sale of the immovables ;

6 . Costs of suit, as provided in article 473.

569. After law costs, those claimants must be colloca ted
in their respective order who had some right of property in
the immovable sold, and who fa iled to set up their r ights in
due time by opposition to annul, oppos ition to withdraw, or
opposition to secu re charges, but have filed claims for payment;
after, however, deducting such debts as they may be bound
to pay and as have become payable in consequence of the
sate of the immovable, and the costs men t ion ed in the
preceding article.

5j O. 'Conditional hypotheca are collocated in the repor t
according to their rank, but the amounts thereof are made
payable to subsequent creditors whose claims are due or, in
default of these, to the defendant, upon good and sufficient
sureties being given for the return of th e mo ney. in th e event
of the condit ion being fu lfilled; and upon fa ilure of the
latter to give such security, within the delay fixed by the
Court, the amounts may be paid to the conditional creditors.
upon their giving good and sufficient suret ies to return the
monies in the event of the condition failing, or becoming
impossible and paying interest, when the case requires it to
such persons as the Court may order.

5U. In the case of neither party furnish ing the requisite
security, the amount of the condit ional claim may be placed
in the hands of a sequestrator or depositary upon whom the
parties agree, or whom the Court or Judge appoin ts.
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572 . When a prior claim is undetermined and unliqu i
dated , the Registrar, out of the disposable monies, must reserve
a sufficien t sum to cover it ; an d such sum remains in the
Sheriff's hands until the cla im is liquidated, 01' until the
Court otherwise orders.

573 . Hypothecary claims due with a term of paym en t
become payable in consequence of th e discussion and sale
of the immovable subject to them, an d are ben eficially col
loca ted, but if they do not bear interest, lhe creditor is then
collocated an d receives th e amount of his collocation on
condi tion that he shall give and a fte r h e h as given security
to pay in terest , u ntil the term expi res, to the su bsequent
made payab le to th e party collocated so long as the principal
creditors mentioned in the report ; and if h e is collocated
for a part only of his claim, h e is n ot liable for interes t
towards such subseque nt creditors until the full amount of
his claim is completed. The amount of the conven tional
dower, if any, may remain as a mortgage upon the property
sold until it becomes paya ble. The interest of the amount is
remains unpaid.

57-1 . Claims for the capital of life-rents are determin ed
and colloca ted according to a rticles 1809, 1810, 1811 and 1812
In the Civil Code.

575 . Interest and a rrears of ren ts preserved by registra
t ion of a claim are placed in the same rank with such claim,
uil t.o the day on which t.he immovable was ad judged.

A creditor whose claim is regi stered is collocated, in the
same ran k, for the costs as in a default action in the Court
of first instance. His costs in appeal rank only according
to the date of th eir registration.

576 . When several immovables, or pieces or parcels of
land separately charged with different claims are sold for one
and the same price ;

When a vendor's claim comes in concurrence with a builder's
pr ivilege ; or,
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When a creditor has some preferential claim upen par t of
an immovab le, by reason of improvements or other ca use ;

And the disposable monies are insufficient;
The Rezis t. ra r if the record does not afford him sufficient, .

data to perform the relative valua tion himself, must suspend
the distribution and repor t the fac ts to the Court or judge.

577. upon the application of one of the parties interes ted,
after notice given to the others, the Court or Judge orders
experts to be named in the ordinary mann er, in order to
establish the respective values of the immovables, pieces of
land, or improvements and the proportion which should be
allotted to each out of the monies to be distributed.

578. The relative valuation being established upon the
report of the experts, t he case is sent back to the Registrar,
in order that he may proceed to determine the order of
collocation and the distribu tion of the monies.

579. The parties arc allowed eight days to contest t he
scheme of ranking, reckoning from th e day on which notice
is posted in the Regist ra r 's offi ce of the scheme having been
made.

580 . Th e contestation may re la te to the sche me itself and
10 the order or rank of the collocations, 01' it may go to the
merits or su bstance of any of the claims collocated , and in
th is case the scheme becomes impliedly con tested and stayed,
to the extent of such contestation, without its being necessary
to file a special contestation of the scheme to that end.

The contestation in all cases must be accompanied with the
reasons and documents in support thereof, if there are any,
and a copy of such contestation must be left with the party
interested, either at his elected domicil e or at the Registrar's
office, if there is no such domicile.

581. Contestations of the sche me 01' of the order of
collocation may be inscribed forthwit h upon the 1'011 for
hear ing, aft er notice given to the par ties interested, without
the necessity of any written answer to such contestation.
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582 . When a con testation of the scheme, or of a collocated
claim is maintained, it is so maintained for the benefit of
the mass of the creditors, and the Registrar prepares a new
scheme according to the rig hts of the parties.

583. The right of contesting claims, oppositions or coucca
tions belongs to whichever of the interested parties is first to
use it .

A party whose claim or collocation is contested is not
bound to answer more th an one of several contestations
founded on the same grounds, and he may apply to have such
contestations united and the proceeding's thereon conducted
between him and the first contesting party, all notices
required being served upon the other contesting parties, who
have a right to watch the proceedings and even to be put in
the place of the party who has taken up the contestation, in
the event of his withdrawal or of his neglect or refusal to
proceed.

584 . Contestati ons upon the merits of oppositions or
claims are subject to the rules of procedure which apply in
ordinary suits. Different opposants may join together and
make a single contestation upon the same grounds,

585. After the delay for contesting the scheme has expired,
the prosecuting par ty, or upon h is failure to do so within two
days, any other party interested may move for the homcloga
tion of the whole scheme, if there is no contestation, or of
the part wh ich is not contested or is not affected by the
contestations, wh en these are only to a part.

SUch motion can not, however, be made until after notice
thereof has been posted u p in the Regist rar 's office durin g at
least four days.

586. The homologation may be granted either by the
Court or Judge, or by the Registrar , in term or in vacation,
unless there is a counter applicat ion or a contestation, in
which case the Cour t alone can decide. When the scheme
is homologated , the Registrar draws up and transmits to the
Sheriff the sch edule of payments without delay.
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587 . When no opposition for paymen t h as been filed , or
when all the parti es consent, the monies levied may, without
the formality of a scheme of ranking, be adjudged by the
Registrar to the parties entitled to them, upon a motion to
that effect made either in term or in vaca tion.

§ 12. SurH:ollocation.

588 . Any creditor of a person who is entitled to be
collocated, or is beneficially collocated upon monies levied,
has a right to file a sub-opposition, demanding that, to the
extent of his claim, the sum accruing to his debtor be
not paid to such debtor , bu t to him.

The su b-opposition mus t be supported by an affidavit that
the amount claimed is due.

589. Sub-opposition must be served upon the party whose
monies are thus a ttached.

590. The sub-collocation may follow the collocation , and
be inclu ded in the gene ral scheme, or it may form a separa te
scheme, and is subjec t to the same rules and formalities ; but
the costs thereof a re borne by the creditor whose colloca tion
is thus opposed.

591. If a debtor fa ils to exercise his li ghts and claims.
his creditor may intervene in the distribut ion in order to
exercise the rights of such debtor , in the same manner and
with as little expense as the deb tor himsel f could have done.

§ 13. r n» payment of monies levied.

592. At the expiration of eight days after the date of the
judgment homologating a scheme of ranking the Sher iff is
bound to pay by cheque , to the parties en t itled thereto, the
monies which h e has received .

593 . The Sheri ff, or other officer performing h is functions.
may be held by imprisonment to the payment of the monies
by him levied or received.
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594. Any party aggr ieved by a scheme of ranking may
seek redress by means of an appeal, or a pet it ion in revocation,
jf there are grounds for it.

595. When a scheme of ranking is reformed or the
adjudication is set aside, or if a reduction be made upon the
price of sale owing to a deficien cy in the quantity of land
sold or oth er cause, whatever sums h ave been unduly paid
must be retu rned to the Sheriff upon a receivable order , and
the parties collocated are bound to refund such monies upon
an order of the Court to that effect .

§ 14. Genera l provisions in r espect of sales of
movables and immovables.

596. When the Sher iff has seized movables or immovables
upon a judgment debtor he cannot seize them again at the
sui t of anoth er creditor, or of the same creditor for another
debt as long as the first seizure subsists : but he is bound
to note any subsequen t writ of execution as an opposition for
paym ent upon the first wr it ; and in such case the first
sefzure cannot be abandoned nor suspended, except in
consequence of opposit ions applicable as well to the seizing
creditor as to those whose writs of execution have been noted
as oppositions or with the ir consen t , or by an order of the
Judge.

597. In the event of the sersmg credi tor abandoning the
seizure or receiving payment of his claim, the Sheriff is
bound to conti nue the proceedings in th e name of the seizing
creditor and at the cost of the judgment creditors whose
wri ts have been noted , in order to satisfy th e claims specified
in the subsequen t writs of execut ion, provided that the
seizure was made wit h all requisite formalities.

598. Any credi tor whose writ has been noted may apply
to the Court or Judge to h ave his name substituted for that
of the seizing creditor upon sho win g due cause theretor, such
as delay on the part of the seizing creditor.
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599 . Neither the Sheri ff nor an)' of his officers can ettner
directly or indirectly bid upon property put up for sale, nor
become purchaser thereof.

600 . (Am. 3·1954.) No sale can take place unless there be
three persons present and bidding exclusive of the Sheri ff and
his officers.

GOt . The sale must not proceed beyond the sum necessary'
to pay the amount the Sht:rifl is required to levy in virtue of
the writs in his hand s in principal. interest , and costs, and
percentage due to the Crown; to this end the judgmen t
debtor has the right to fix the order in which the things are
to be put up for sale.

602. The proceedings upon opposit ions to the seizure and
sale of immovables or Tents are the same as those upon
oppositi on s to the seizure or sale of movables.

603. The proceedings . upon contestations of schemes of
ranking and of claims collocated, upon the homologation of a
scheme of ranking, in whole or in port. upon s ub-colloca t ion,
and upon the payment of monies levied, a re the same in the
case of movables as in the case of immovables .

60-1 . A party contesting an opposition may pray the
Court that a deed upon which such oppositio n is founded. or
which is produced in support thereof, may be declared
fraud ulent, null, or void, as the case may be, without having
recourse to a direct action.

The Court may order that any party n ot of record be
served with a copy of the contestation. Any party having an
interest in the contestation may intervene as In ord1nary
cases. The contestants may serve the contestation upon any
one interested, and thereby make him a party of record.

605. The proceedings upon a contesta tion are car ried on
ex parte with regard to any party Who does not reply to the
contestation within eight days after its service upon him.
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SECTION VI.

ABANDONME:'T OF PROPERTY.

606. Any debtor arrested under a writ of capias ad
respondendum , may make a jud icial abandonmen t of h is
property for the benefit of his creditors.

607. This abandonment is effected by filing in the
Registrar's offi ce a statemen t , sworn to by the defendant , and
making known :

1. All the movable and immovable proper ty of which he
is possessed;

2. The names and addresses of all and each of hi..
creditors, the amount of their claims, and the n ature of eac h
claim. whether privileged, hypoth ecary, or otherwise.

Such statemen t mu st be accompanied with a declaration by
the debtor that h e consen ts re abandon all his pro perty to his
creditors.

608. The debtor must give the plaintiff notice of the fi ling
of the statement and or his declaration of abandonment.

609 . A debtor who has been admitted to bail Is bound to
file this statement and declaration within thirty days from
the date of the judgmen t rendered in the suit in which he was
arrested.

Any person condemned to pay a sum exceedi ng forty-eight
dollars exclusive oC interest from service of process and costs,
is likewise, after such movable and immovable property as he
appears possessed or nave been discu ssed , bound, upon being
required to do so, to file a similar statemen t.

610. If the debtor is in ga ol he may file such statement
and declaration at any time.

61 1. If the deCendant on bail neglect or refuse to fi le a
sta temen t within one month aft er his discharge on bail, the
Court or J udge may order that he be imprisoned until h e

811



812 Code of Civil Procedure. [Ch. 243

furnishes the statement , bu t such imprisonment shall not
exceed two years.

&J2 . Upon the filing of the statement and declaration ef
abandonment by the debtor , his property vests in the
Administrator Genera l as cu ra tor. The Cou rt or J udge on the
application of any creditor may appoin t anothe r curator in
the place of the Administrator General . Noti ce of such
application, and of the day and hour at which i t is to be
mad e. must be given by advertisement in two numbers of the
Ga~ette .

The Administrator General and the curator so appointed by
the Court or J ud ge have respectively the same righ ts and
duties as the Administra tor General and trustee have with
regard to bankrupts, as set forth in the Title on Bankruptcy
in the Commercial Code, and dispose of the property
abandoned, and distribute the proceeds, as set for th in the
said Title with regard to the property of bankrupts.

613. The curator appoin ted by the Court or J udge must
give security to the sa tisfac tion of the JUdge. He gives
notice of his appointment by two advertisements in the
Gazette.

614 . The cu rator has like....-ise a r ight to receive, collect,
and recover any other proper ty belonging to the debtor, and
which the latter has failed to include in his statement.

615 . Within one month after the filing of the statement.
when the debtor is in prison , and within six months after
the filing of such statement when the debtor is at la rge under
bail, it may be contested by any creditor, by reason :

1. Of the omission to mention property of the value of
forty-eight dollars.

2. Of any secreting by the debtor within the thirty days
immediately preceding the inst itution of the suit, or since ,
of any portion of h is proper ty , with intent to def raud hi s
creditors.
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3. Of fraudulent misrepresentations in the statement,
In respect of the number of hi s creditors or the nature or
amoun t of their claims.

616. The con test ing party is bound to proceed as in an
ordin ary case.

61 7. The debtor is bound to attend before the Court or
before the J udge, un der the penal ty h erein aft er imposed, in
crder to answer all qu es tions which may be put to him
concerning such statement .

618. If the contesting party establishes anyone of the
offences mentioned in article 615, or if the defendant refuses
to atten d or to answer, as required under the preceding
article, the Court or judge may condemn hi m to be imprisoned
for a term n ot exceeding two years.

If the debtor so ordered to be imprison ed, does not surrender
himself , or is not surrendered for that purpose accord ing to
such ord er, th en the sureties are liable to pay the plaintiff the
debt , together with interest and all costs.

619. If the allegations of the contestation are not
proved, with in the delays above mentioned, the Court or
JUdge may order th e discharge of the debtor; and the
la tter cannot again be imprisoned for any debt due the
plaint iff, or any other creditor, by reason of any cause of
action anterior to h is statement and declaration 01 abandon
men t ; and in case of such imprisonm en t h e may obtain his
discharge either from the Court or J udge, upon petition and
sufficient proof.

620. The abandon ment of hi s property deprives the debtor
of the en joymen t of such property.

621 . Th e abandonment of his proper ty discharges the
debtor from his debts to the extent on ly of the amount which
his creditors have been paid out of the proceeds of the sale of
such proper ty.
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622 . Special provisions concernin g insolvent traders are
contained in the Commercial Code.

SECTION VII.

IMPRISON MENT.

623. Imprisonment canno t be carried into execution
before twenty-four hours afte r the serv ice of a copy of the
ju dgment authorising the arrest of the party, unless such
party absconds in order to avoid i t.

624 . In all cases 01 resistance to the orders of the Court
respecting the execution of the judgment by seizu re and sale
of the property of the debtor, as well as in all cases in which
the defendant conveys away or secretes his effects, or uses
violence or shuts his doors to prevent the seizure, the Judge
may exercise all the powers of the Court, and order the
defendant to be imprisoned until h e satisfies the judgment,

625 . Impri sonment cannot be granted against tutors or
curators for any balance of account due by them, until after
the expiration of four months from the service upon them of
the judgment establishing such balance.

626 . Imprisonment can only be effected in the time during
which summonses may be served.

627 . The debtor cannot be arrested :

1. On a legal holiday ;

2. In a place of public worship, during divine service;

3. In a Court of justice when the Court is sitting, or
before an y privileged tribunal.

628 . Notwithstanding what is contained in the two pre
cedin g articles, the Court or Judge may order the arrest to
be made on a holiday, or at any time, if it is established that
the defendant is actin g in such a manner as to escape it.
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629. Imprisonment can only be executed in virtue of a
writ or order from the Court or J udge, which may be
addressed to the same officer, and is clothed wit h the same
formalities, and contains the same matters of recital as those
required in writs of execu tion .

630 . Imprisonmen t is effected by arresting the debtor and
placing him in custody of the keeper of the Royal gaol.

631 . Any person thus imprisoned, may, upon petition to
the Court or J udge, previously served upon the creditor, and
ecccrnpanto d with an affidavit that he is not worth twenty.
four dollars, obtain an order commandin g the creditor to
pay h im, as an alimentary allowance, during the period of
his im prisonment, a sum not less than ninety-six cents per
week.

632 . If however the debtor afterwards becomes owner of
property exceedin g in value the amount above mentioned,
the credito r m ay be relieved from payin g the weekly
allowance.

633. The debtor may petition the Cou r t or J udge and
apply to be liberated upon grounds showing that he is
unjustly imprisoned. The petition must be served upon the
creditors.

634 . The debtor may obtain his discharge :

1. By paying into the hands of the Sheriff or of the
Registrar, the amount of the condemnation, in principal,
interest, and costs upon a receivable order ;

2. With the consent of or a release from the creditor;

3. Upon the fa ilure of the creditor to pay in advance
into the hands of the gaoler the alimentary allowance granted
to hi m;

4. By the abandonment of h is property, as mentioned
in the preceding section ;
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5. By means of the di scharge from liability, obtained
under the provisions of the Title concerning Ba nk r up tcy in
the Commercial Code.

6. If he has completed his seventieth year.

635. Such discharge must, however, be ordered by the
Judge upon application, of wh ich notice has been given to
the prosecuting creditor.

636. When the debtor has been discharged by reason of
default of payment of the alimentary allowance, he is no
longer liable to imprisonment for the same debt.

PART THIRD.

PROVISION.... L A~D SPECIAL PROCEEDINGS.

BOOK FIRST.

PROVISIONAL PROCEEDINGS V/HICH ACCOMPANY SUMMONS

IN CERTAIN CASES.

GENERAL PROVISION.

637 . A plaintiff may, in certain cases, simultaneously with
the summons, or pending the suit and before judgment, have
the person or the property of his debtor, or the object in
dispute, placed in judicial custody , as explained in the
10110wing Chapter; subject to a r ight of action by the latter
to recover damages, upon establishing by proor against the
creditor a want of probable cause.

CHAPTER FIRST.

CAP IAS AD RESPONDENDUM.

S ECTION t .

THE ISS UING OF T HE CAP IAS.

G37A. (Ad. 3-1957.) The Supreme Court on ly has jurisdic
tion in matters of capias.
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4.i38 . When the amount claimed exceeds rortv -eigbt dollars,
th e plaintiff may obtain from the Regist rar a writ of su m
mons and arres t against the defendant. if the latter is about
to leave the Colony immediately. or if he secretes or is immedi
ately about to secrete h is property with intent to defraud h is
credi tors.

639. This writ is obtained upon an affidavit of the plain
tiff, hi s beekeeper, clerk, or at torney ad negotium decla ring
that the defendant is personally indebted to the plaintiff in
a sum amounting to or exceeding forty-eight dollars. and that
the deponent has reason to believe and verily believes, for
reasons specially stated in the affidavit, that the defen dant
Is about to lea ve the Colony immediately, with intent to
defraud his creditors in general, or the plaintiff in particular,
and that such departure wiu deprive the plaintiff of hIS
recourse ag ainst the defendant ; or upon an affidavit
establishing, besides the existence of the debt as above men
tioned, that the defendant has secreted or made away with ,
or is about immediately to secrete or make away with h is
proper ty and effects wlth such intent .

utu . The wri t may also be obtained if the affidavit
establishes besides the debt , that the defendant is a t rader,
that he is notoriously insolvent, tha t he has refused to
arrange with hi s creditors or to make a n assignment of his
property to them or for their benefit, and that he still carries
on h is t rade.

611 . The writ of capias may likewise be obtained by any
creditor having an hypotheca ry or privileged claim upon an
immovable. u pon a n affidavit establishing that his claim
exceeds forty-eigh t dollars, and that the defendant, whether
he is the original n ypotnecary debtor or simpty the holder
of the property, is, with the inte nt of defrauding the p laintiff.
dam aging, deteriorating or diminish ing the value of the
Immovable or is about to do so h imself or by others, so as to,
prevent the creditor from recovering the whole or any part
of his claim to the amount of forty-eight dollars.,
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642. If the demand be founded upon a claim for unliqui
dated damages, the writ of capias cannot issue without the
Judge's order, after examining into the sufficiency of the
affidavit; and the affidavit in such case must state the
nature and, moreover, amount of the damages sought, an d
the facts which gave rise to them, and the J udge may in his
discretion either grant or refuse the capias, and may fix the
amount of the bail, upon giving which the defendant may
be released.

6-13. The writ of capias may be joined with the writ of
summons, or may be issued afterwards as an incident in the
cause. In the latter case it must be accompanied by a
summons for a fixed day to show cause why the writ should
not be declared valid and joined with the principal demand.

The writ may also issue after judgment has been obtained
for the recovery of the debt.

644 . The amount for which the writ of capias has issued
and the name of the person who made the affidavit must be
endorsed upon the writ.

645 . It is not necessary that the declaration or statement
of the demand should be served upon the defendant at the
time of his arrest, but it suffices to leave a copy of it either
with h im, or at the office of the Registrar , within the three
days which follow the service.

646. Saving the exceptions contained in ar t icle 2134 In
the Civil Code, a writ of capias cannot issue:

1. Against ministers of any religious den omination
whatever;

2. Against septuagenarians;
3. Against females.

647. (Am. 3-1957). It cannot issue for any debt created
out of the Colony, nor for any debt under forty-eight dollars.

648. The affidav it required In the above art icles may be
made by one person only, or by several persons swearing
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each to a portion of the n ecessary facts, and it may be
received and sworn to before the Judge, or a commissioner for
taking affidavits , or the Registrar.

6-19 . When the capias is issued by the Registrar it is
addressed to the Sheriff.

650.
Court,

It may be issued by a commissioner of the Supr eme
in which case it is addressed to any Sheriff 's officer .

651 . In all cases in which a writ of capias may issue, a
warrant of arrest ma y be granted by a commissioner, and be
addressed by him either to the Sheri ff or a Sheriff's officer.

652. Such wa rrant is in the name of t he commissioner
who grants i t ; i t orders the arrest of the person therein
designated and h is delivery over to the keeper of the Royal
gaol, who is commanded to keep him in his custody during
twenty-tour h ours, and no longer, unle ss before the expiration
of that t ime the plaintiff has obt ained and caused to be
executed against such defendant a writ of capias in the
ordinary course.

653. The debtor cannot be detained in prison in virtue of
such warrant any longer than twenty-fou r hours.

654. Th e commissioner granti ng such warrant must, with
out delay, transmit a duplicate of it , together with the
original affidavit upon which it was granted and a certificate
of his proceedings, to the Regist rar, who must file the same
and keep them as part of the record in the case.

SECTION H .

THE EXECUTION OF WRITS OF CAPIAS.

655 . If the writ of capias is addressed to th e Sheriff's
officer who is charged with it , he ar rests the defendant and
delivers him over , together with the writ, to the Sheriff, who
thereupon becomes responsible.
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656 . If the writ of capias is addressed 10 the Sheriff he is
then bOund to execute it (;I to cause it to be exec uted by his
cmcers.

65j . The Sheriff is bound to keep the defendant in the
Royal gaol , until the latter gives security or is discharged as
hereinafter provided. But no person can be detained in the
Royal gaol in vir tue of a writ of capias for a longer period
than one year.

S EcrION Ill .

THE COSTESTATION OF WRITS OF CAP IAS.

658 . Upon a petition presen ted to the Court, or Judge, at
any time before j udgmen t, the defendant may obtain his
ctseharge by establishing that he is not liable to be imprisoned,
or by showing that the essential allegations of the affidavit
upon which the capias is founded are false or insufficient.

G59 . In order to decide upon this incidental proceeding
the Court or Judge may crder th e immediate retu rn of the
sa id writ of capias and of the proceedings had upon it,
a lthough the day fixed for the return should not yet be
arrived.

660 . If the contestation is merely as to the sufficiency of
the allegations of the affidavit, the Court or Judge may
dispose of it afte r hearing the part ies.

But if the contestation Is founded u pon the falsity of the
nuegattons, issue mu st be joined upon the peti tion of the
defendant, within two days, and independently of the con.
test auon upon the principal demand, unless the exigibility of
the debt depends upon the truth of the allegations of the
affidavit, in which case th e writ may be contested together
with the meri ts of .the case.

66 1 . The Court or Judge may disallow the petition, or, if
satisfi ed that the defendant cannot obtain suret ies, may
crder that the defendant be discharged upon some future
day.
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662. A defendant whose application to be discharged IS
rejected may appeal from the decision.

663 . When the Court or J udge orders a defendant to
be discharged, an appeal by the plaintiff has not the effect of
staying the execution of the judgment. If the Court of
Appeal reverse the judgment discharging the defendant, the
plaintiff may have him re-arrested by means of a writ
addressed to the Sheriff directing him to convey the defendant
te the Royal gaol.

SECTION IV.

DISCHARGE UPON BAlL.

66-1. The defendant may obtain his discharge upon giving
two good and sufficient su reties to the Sheriff, who undertakes
to the satisfaction of th e lat ter that he will not leave the
Colony, and that , in case he does so, such sureties will pay
the amount of the judgment that may be rendered, in
principal, interest, and costs, or the amount fixed by th e
Judge in the case of article 642.

665 . The defendant may also obtain his discharge at any
time before judgment, by giving good and sufficient sureties
who undertake to the satisfaction of the Court, or Judge, or
Registrar, that he will surrender himself into the hands of
the Sheriff, when requ ired to do so by an order of the Court
or judge, within one month from the service of such order
upon him or upon his sureties, and that in default they will
pay the amount of the judgment in principal, interest, an d
costs, or the amount fixed by the Judge in the case of article
64 2.

666. This bail is offered after a notice served upon the
plaintiff or his solicitor, with one in te rmediate day's delay.

667 . The sureties offered must, if required, justify their
sufficiency upon oath, but need not just ify upon real estate
in any case set forth in this section.
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668. A defendant ar rested upon a capias may obtain his
prov isional disch arge by givin g good and sufficient sureties to
the Sheriff to the sa tisfaction of the latter, before the return
day of the writ, that he will pay the a moun t of the judgment.
that may be rendered upon the demand, in principal , in te res t,
and costs, if he fails to give bail pursuant to ar ti cle 664 or to
arti cle 665.

669. The Sheriff in such case is responsible only for the
suffi ciency of the suret ies at the time when bail was given.

670. He may free h imself by offering an assign ment of the
bail-bond h e has taken.

This assignment may be effected by simply endorsing his
name upon the bail-bond.

671. The sureties may at any time arrest the defenda nt
and surrender him into the hands of the Sheriff and thus
discharge themselves from their bond.

672 . The Sheriff, however, is not bound to receive the
defendant without a written requisition to that effect, signed
by the sureties or by one of them , or by their authorised
attorney.

The requisition must con tain the title of the Court, the
names of the parties to the suit, and of the sureties, and must
require the SherHT to take th e debtor into his custody; and
it is the duty of the Sheriff to give the sureties a certificate of
SUch surrender.

673. If the sureties apprehend resistance, then upon an
affidavit of one of them, alleging their suretyship, sworn to
before the J udge, the Registrar, or a commissione r of the
Su preme Court , and upon a requisition to that effect written
upon th e back of the affidavit, any Sheriff's officer may arrest
the debtor with such forcible assistance as may be n ecessary,
and hand him over to the Sheriff.
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CHAPTER SECOND.

ATTACHME NT BEFORE JUDGMENT.

823

SECTION I .

S IMPLE ATTACHMENT.

6i4. . A creditor has a righ t , before obtaining judgment , to
attach the goods and effects of his debtor:

In all cases where, as plaintiff, he produces an affidavit.
establishing : that the defendant is personally indebted to
him in a sum exceeding n inety-six dollars, that the defendant
absconds or is about immediately to leave the Colony, or is
about immediately to secrete, or is secreting his property,
with the inten t to defraud his creditors and the plaintiff ill
particular: or that the defendant is a trader, that he
is notoriously insolvent, that he has refused to arrange with
his creditors or to make an assignment of h is property to
them or for their benefit, and that he still carries on his
business; and, in either case, that the deponent verily
believes that without the benefit of the attachment the
plaintiff will lose his debt or sustain damage.

6,5 . If the claim is founded on unliqu idated damages, the
writ of attachment cannot issue without an order of the J udge
after examining into the sufficiency of the affidavits, which ,
moreover, must state the nature and amount of the damages
claimed and the facts which gave rise to them, and the J udge
may in hi s discretion eit her grant or refuse the writ, and fix
the amount of the bai l upon giving whi ch the property may
be released.

6,6 . Simple a ttach ment is effected by means of a writ
addressed to the She riff, or to any Sheriff's officer, requiring
such Sheriff or officer to seize the movables and effects of the
defendant, and to summon h im to appear on a day fixed at
the office of the Regist rar, to answer the demand and show
cause why the at tachment should not be declared valid.

677 . The amo unt of the pla intiff's claim must be en dorsed
upon the writ, or the sum for which security may be given.
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678 . The writ is issued by the Registrar, upon a written
requisit ion fro m the plaintiff.

It is t ested in the same manner as writs of summons.

679. The writ may also be issued for the s upreme Court,
according to the amount claimed, by any clerk of the District
Court, who, in such case, may likewise receive the n ecessary
affidavit.

680. The prOVISIOns contained in ar ticles 650 and 651
concerning writs of capias, apply likewise to simple
attachment.

681. The seizure of the goods of the defendant is effected
in the same manner as upon the execution of a jud gment.

682. A warrant of at tachment may also be issued , in the
case of article 674, by any Commissione r of the Supreme
Court, addressed to the Sheriff, or to the Sheriff's officer
nearest to his residence, commanding him to seize and detain
the effects of the debtor.

683. This warrant of attachmen t is in the name of the
commissioner who issues it ; it orders the movables and effects
of the defendant to be attached, with the ordinary formalities
of seizures, and that they be kept and detained for the period
of three days from the seizure, and no longer, unless before
the expiration of such th ree days a writ of attachment,
pursuant to the above provisions, issues from the proper
Court.

684.
period
stoner.

The effects so seized cannot be detained for a longer
than three days under such warrant of a commis-

685 . The commissioner who granted such warrant must,
witho ut delay, transmit a duplicate thereof, together with
the original affidavit upon which the warrant was granted,
and a certificate of his proceedings, to the Registrar , who
must file and keep the same as part of the record in the case.
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686. Wh en in the Supreme Court the writ or the warrant
is addressed to a Sheriff's offi cer, such officer is bound to make
R return of his proceedings to the Sheriff, and to deliver to
him the effects seized, in order that they may be disposed of
by the Court accordin g to law.

687 . The Sheriff or his officer may also demand in advance
from the party suing out the wri t or his solicitor, such sum
as may be deemed sufficient by th e J udge or Registrar, for
the safe keeping of the effects seized.

688. The Sheriff m ay renew such demand as often as the
sum so advanc ed is expended, by presen ti ng a petition, 'Of
which notice has been given to the party seizing or his
solicitor ; and if the amount fixed by the Judge or Registrar
is not paid within twen ty-four hours , th e seizure is discharged,
and the Sheriff or his officer is exonerated from any liability
Whatever.

689. The writ of a t tach ment m ust be returned with an
inventory of the seizure, and a certificate of service both of
the writ and of the declaration, in the same manner as upon a
writ of capias.

690. A copy of the writ of attachment must be left with
the defendant, as well as a duplicate of the inventory of the
seizure, as soon as it is completed . As regards the declara
tion, it may either be served at the sam e time as the writ, or
within the three days which follow the seizure, by leavin g a
copy thereof either with the defendant or at th e Registrar's
office.

691. The effects seized must, in every case, be placed in
the custody of a responsible person offered by the defendant,
or, in default of suc h offer, in the custody of a responsible
person appointed by the Sheriff or othe r officer making th e
seizure, SUbject to the provtslons respecting guardians and
depositaries in cases of execution a gainst movables.
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692. If the defendant is absent from the Colony, or
conceals himself so as to prevent the service of the wri t of
attachment, the Court, or JUdge, upon proof of the fact by
one credible witness, may dispense with th e service, and order
the defendant to be summoned in the manner provided in
article 66, or may order su bstituted service.

093. A defendant whose effects have been seized may
get them restored to him by the Sheriff at any time within
the period allowed for appearance:

1. By depositing with the Sheriff, or other officer
charged with the writ. the amount. endorsed on the writ and
costs upon a receivable order ; or

2 . By giving the Sheriff, or other officer charged with
the writ, who is bound to accept them, good and sufficient
sureties, who justi fy under oath to the amount endorsed
upon the writ with in terest and costs, that he will satisfy
the judgment that may be rendered.

In default of his doing so within the specifie d delay the
effects remain under seizure to satisfy the judgment , unless
the Court or Judge orders otherwise.

694 . Simple attachment may be contested in the same
manner as writs of capias.

SECTION It.

ATT.'\.CHMENT BY GARNISHMENT.

695 . In all the cases where a writ of simple at tachment
may be granted as hereinabove explained, a creditor m ay also
attach any movable property belonging to his debtor wh ich
may be in the hands of third persons, and also whatever sums
they may owe him, subject to the res t rictions mention ed in
articles 428 and 494.

696. This attachment is effected by m eans of a writ
commanding the attachment in the hands of the garnishees
of whatever sums of money, things or effects they have or may
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have belonging or due to the defendant, ordering the
gamisbees not to dispossess themselves thereof without an
order of the Court, and to appear at the office of the Registrar
to make their declaration, and summoning the defendant to
answer the demand of the plaintiff.

697 . It is clothed with all the formalities required for
ordinary writs of summons, and is subject to the provisions of
articles 678, 679, 680, 682, 685, and 686, in so far as they
can be applied.

698. A statement of the amount for which the attachment
is made or authorised is, moreover, endorsed upon the writ.

699. The provisions contained in articles 481 to 491, both
inclusively, and articles 495, 496, and 497, are also applicable
to cases of attachment by garnishment before judgment.

700. If the declaration of the garnishee is not contested,
the Court or Judge, in rendering judgment upon the principal
demand, adjudicates also upon the attachment and the
declaration of the gamishee.

701. The plaintiff or the defendant may contest the
declaration of the garnishee.

Such contestation is served upon the garnishee, together
with a n ot ice to appear on a day fixed to answer the same,
the ordinary delays for summoning being observed.

702. In other respects the contestation is subject to the
ru les of ordinary procedure.

703. If the plaintiff fai ls to contest the declaration of the
garnishee within eight days after the principal Judgment, he
is foreclosed from doing so, unless the delay is extended by
the Court.

704 . The defendant may contest the attachment made
upon him or in the hands of a garnishee, in the manner
provided for cases of capias.

827
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CHAPTER THIRD.

ATTACHMENT I N REVEN DICATION.

rCh. 243

705 . Whoever has a right to revendicate a movable may
obtain a writ for the purpose of having it attached,
upon production of an affidavit setting forth his r ight and
describing the movable so as to identify it.

This right of attachment in revendication may be exercised
by the owner, the pledgee, the deposita ry, the usurructuary,
the institute in substitutions and the substit ute.

706. The writ of attachment in revendication orders the
seizure of the effects revendicated, and that they be
placed in the hands of a guardian until judgment is rendered
upon the revendication.

The name of the person upon whose affidavit the writ
issues is mentioned upon the back of the writ.

707 . The formalities prescribed in ar ticles 649, 676, 678,
6f:l7, 688, 689, 690 and 691, are observed in attachments in
revendication in so far as they can apply.

..ox. The defendant upon a demand in revendication may
have the effects returned into his possession upon giving good
and sufficient sureties that he will produce them when
required. which he is in such case bound to do in the same
manner as any judicial sequestrator.

Nevertheless the COUlt Or J udge may, accordin g to circum
stances, grant possession of the effects to the plaintiff, subject
to the same conditions.

709. Before the effects are delivered to t he party applying
for them, the other party may require an inventory thereof
to be made, establishing the condition of the effec ts, t heir
description and their value, in order to settle the amount tl'f
the security to be given; and this is done by experts n amed
in the ordinary course of procedure.
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710. If neither of the parties applies for the effects seized
they remain in custody of the guardian appointed ; or else ,
at the request of either of the parties, the Court or the
,Judge may, if they are of a nature to produce fru its. ord er
them to be placed in the hands of a sequestrator.

CHAPTER FOURTH.

ATTACHMENT FOR RENT.

711. The owner 01' lessor may cause the effect s and fru its
in or upon the house, premises or land leased and subject to
his privilege, to be seized for the ren t , farm dues, or other
sums payable in virtue of the lease.

He may like.....tse folIow and seize 1n recaption , even for
amounts n ot yet payable, the movables and effects which
were in the h ouse or pr emises leased , when they have been
removed without his consent; but h e must do so wtthln eight
days after their removal.

An attachment in recaption must be served upon the new
lessor, who mu st also be summoned to show cause against
its execution.

712 . The prov isions contained in article 681 apply likewise
to attachments for rent or farm dues.

713 . Effects attached for rent or for farm dues cannot,
without the consent of the plaintiff , be left in the custody
(If the defendant, unless he gives su reties to the satisfaction
(If the Sheriff or Sheriff's officer for the production of the
effects, and such su ret ies incur the same obligations and are
liable to the same penalties as judicial guardians.

CHAPTER FIFTH.

JUDICIAL SEQUESTRATION.

714 . All demands for sequestration are made by petition
to the Court or J udge. It may also, according to ctrcum
stances, be ordered by the Cou rt without being demanded by
the parties.
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715 . The judgment ordering sequestration commands the
par t ies to appear before the Court or J udge, on a day fixed,
to name a sequestrator ; and if the parties cannot agree, or
if one of them be absent, the Court, or Judge, n ames one

No one can be compelled to accept the office of sequestrator.

716 . The sequestrator must be sworn before the J Udge or
the Registrar to administer well and fa ithfully the duties of
his office.

He is put into possession by the Sheriff or h is officer, who
draws up a statement containing a descript ion of the property
sequestrated. This statement must be signed by the Sheriff
or his officer, and also by the sequestrator, if he can sign :
if he cannot, mention should be made tha t ' he declared he
could not sign, after he was called u pon to do so, and the
statement had been read to him.

717. If among the things sequestrated SO:l~~ are consum
able or perishable, the sequestrator may cause them to be sold,
observing the formalities prescribed for the sale of movables
under execution.

718 . If t he thing sequestrated consists in a right 01
enjoyment, the sequestrator, if there is n o conventional least',
is bound to sell the lease by auction, notice having been given
by two adve rtisements in t he Gazette.

719 . Neither par ty can, directly or indirectly, become
lessee of the th ings sequestrated.

720 . Repairs or other necessary expe nditures cannot
be made upon the premises sequestrated without the authori
sation of the Court or J udge, upon petition, of which the
parties have received notice.

721 . Sequestrators are subject to the duties and obliga
tions imposed upon guardians in seizures under execution.
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They are, moreover, bou nd to render an account of their
administration when judgment has been given upon the
contestation, and also whenever, pending the suit, the Judge
orders them to do so, at the in stance of either of the parties
and upon cause shown.

Whenever monies have been paid into Court , or are in the
hands of the Sheriff or the Regist rar, and their adjudication
happens to be delayed for an indefinite t ime, either by con
testation in the suit. or for other reasons, the Court or Judge
may upon the application of one of the part ies, and after the
others have been heard or duly notified, order that the monies
be placed in the hands of the sequestrator charged with in
vesting them until judgment, so that they shall bear interest
or profits in favour of the party who even tually will be en titled
to receive them, or may order the firs t sequestrator to inves t
them in like manner.

722 . The sequestrator appointed in virtue of article 507
must file with the Regist rar within eight days after service
of notice served upon h im that the proceedings under the
writ of execution have been discontinued , and within the
same delay, after the sa le has t aken place, an account of hi s
receipts and expenditure and a general statemen t of his
administration of the property.

723, A seques t rator is discharged by law upon his deliver
ing the property sequestrated to the party named in the judg
ment of the Court, and also in the manner stated in the Book
respecting Deposit in the Civil Code.

724. Orders of sequest ration are executed provisionally ,
notwithstanding and without prejudice to any appeal.

725. If either party, by violent means, hinders the
appointment or the administration of the sequestrator,
the other party may apply to be put provisionally in posses
sion of the things in dispute, under the same conditions as a
sequestrator.
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GENERAL PROVISIONS W ITH REGARD TO ALL JUDICI AL SEI ZURES

SPECIFIED I N P ARTS II AND I n.

726 . If the things se ized or attached are of a perishable
nature or liable to deteriorate during the pendency of the sutt,
the Court or Judge may order t hem to be sold by the
Sheriff.

BOO K SECOND.

SPECIAL PROCEEDINGS.

CHAPTER FIRST.

(Subst. 7-1913),

SUMMARY PROCEEDINGS.

727. The followin g matters may be treated as summary
fer purposes of procedure :-

1. Actions arising from the relations of lessor and lessee.

The lessor may join with his action a demand for such
rent as he is entitled to, with or without an attachment
for rent, an attachment in recaption, and attachmen t before
judgment in hands of the lessee or of garnishees, or an
attachment in revendication of the property leased.

2. Actions for the recovery of a debt or liquidated
demand, with or without interest , founded on eithe r (a)
notarial documents, negotiable instru ments, policies of
insurance, bonds, private writings, or enactments, or (b )

any agreement, express or implied for the payment or
reimbursement of money, including detailed accounts for goods
sold, work done and materials provided.

3. Actions for the recovery of damages where the
amount claimed does not exceed four h undred and eighty
dollars.
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; 28. Subject to the specta t provisions in this Chapter
contained, the rules governing ordinary procedure apply
likewise to su mmary matters.

; 29 . All proceedings in summary matters shall be entitled.
" In the Supreme Cour t of the Windward Islands and
Leewa rd Islands 1St. Lueiaj , Summary Procedure. "

;30 . 1. Applica tions for security for costs and prelimin
ary exceptions shall be made and urged in Chambers within
two days after appearance.

2 . Either party may at any time before trial apply in
Chambers for fur ther time. further par ticulars or other
incidental relief ; and the Judge shall thereupon give such
directions as he may deem just with respect to all the
proceedings to be taken in the action .

3 . Two days ' notice of any such application must be
given to the other side.

; 31. 1. SUbject to any such application as in the last
preceding article mentioned, the defence shall be filed
wtthtn two da ys afte r appearance or aft er the decision on
a preliminary exce ption, or after the expiration of such other
delay as may legally arise.

2 . No fur ther pleadings shall be deli vered unless the
same be ordered, but issue shall be deemed to be joined two
days af ter the filing of the defence, and the action may be
forthwith inscribed for proof and hearing. Three days'
notice of the tnscrtpncn shall be given to the other si~e.

732 . 1. The Court takes down , or ca uses to be taken down
under its direction , notes of the material parts of the evidence.
and of all objec tions insisted upon by either party, with the
decisions t .hereon .

2. It sha ll not be n ecessa ry to read to a witness the
notes of his or her evidence, nor for the wit ness to sign th e
same, nor for the J udge to sign any suc h notes.
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733. It shall no t be n ecessary for the Judge to give his
judgment or the reasons therefor in writ ing: Provided that
on an appeal from his decision the J udge may, if h e think fi t ,
append his reasons to the notes of the evidence, and thereupon
both together shall form part of the case in appeal and shall
be transmitted as par t of the record to the JUdges of the
Court of Appeal.

734. JUdgmen t may be given in vacation. Unless other
wise ordered, or there be any enactment to th e contrary, it
shall be executory eigh t days after it is prono unced.

735. The delays respecting summons and pleadings also
apply to all in terven tion s, opposit ions or other incidental
proceedings of the same nature.

CHAPTER SECOND.

H YPOTHECARY RECOURSE AGAINST I M M OVABLES OF WHICH THE

OWNERS ARE U NKNOWN OR U NCERTAI N,

736. When the owner of an hypothecated immovable is
unknown or uncertain, the creditor to whom the capital or
two years of the interest, or two years of arrears of any
constituted or other ren t , secured by such hypothec is du e,
may present a peti tion to the Supreme Cour t, praying for
the sale of such immovable.

737. Such petition must con tain:

1. All allegations necessary to establish the debt and
the hypothec ;

.
2. A description of the immovable ;

3. The name of the occupier, if the immovable is
occupied, and if it is not, the name of the last known
occupier, the period for which it has remained unoccupied,
the n ames of all the known owners since the hypothec was
created, and a declaration that the petit ioner has in good
faith made due search and used due diligence to discover the
owner ;
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4 . Conclusions praying that public noti ce be given to
the actual owner to appear an d answer the petition , and that
in default of his doing so the immovable be brought to sate.

738. The petition must be accom panied with an affidavit
of the petitioner or of a competent person attesting the
truth of the facts therein aUeged .

739 . The Court , upon this petition, orders such proof as
it deems necessary ; and if the proof offered is sufficient, it
orders the publication of a notice in accordance with form
number 19 in the Appendix to this Code.

':40. The n otice must be inserted once a week during fou l'
consecutive weeks in the Gazette, and during such time must
be posted in the Sheriff 's office.

741 . I f. within the delay of two months from the las t
insertion in the Gazette, no person a ppears as hereinaf ter
provided, the petit ione r proceeds as in any other suit in which
the defendant fails to appear; and upon proof that the
required formalities have been observed, the Court declares
the immovable hypothecated, and orders that it be sold for
the payment of the petit ioner 'S claim.

742 . Service of this judgment is not necessary.

743. Upon the judgment thus rendered, a writ issues,
ar ter the expirat ion of fifteen days, commanding the Sheriff
to seize and sell the immovable hypothecated , observing
the form aliti es required for ordinary seizures and sates
of immovables, except that min utes of seizure are not required .

74-1 . Any proprietor, or any holder entitled to exercise
r ights of ownership, may, at any t ime before the renderi ng
of the judgment ordering the sale, en te r an appearance,
spec ifying h is title and the extent of his right of property ,
and at the expiration of a delay of two months, the peti t ioner
Is then boun d to file in the Registrar 's office a demand
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against the party appearing, for the recognition of the
hypothec, and to serve it upon such party; and the same
proceedings are had upon such demand as upon ordinary
suits for the recognition of hypotheca.

745. If several persons appear, claiming to be owners,
each one in opposition to the others, the peti t ioner cannot
be prevented from proceeding by such opposite claimants,
unless his application Is contested by one of them, who must
previously established an ostensible right of property, or un less
one of them pays the amount of his claim and costs.

746 . In the case of there being opposite claimants to
the property, without any contestation of the peti tion, t he
Court may, reserving its decision upon the opposite claims,
grant the prayer of the petitioner, saving to t he parties
appearing, and to those who have not appeared, the ir claims
upon the balance of the monies levied, the distribution ef
which is made in the ordinary course.

747 . If one or more known owners are in possession,
jointly with others who are un known or uncertain , the
creditor may, in the ord inary ma nner, sue the known owners,
as possessing jointly with others unknown, and proceed in
the same suit, in the manner hereinabove provided, against
those who are unknown or uncer tain, modifying the notice
which is to be published, so as to meet the circumstances.

CHAPTER THIRD.

COMPULSORY P ARTITION AND LICITATION.

748. When coheirs or eo-proprietors cannot ag ree upon a
pa rtition of their common property, the action at law to
obtain such partition belongs to the one who is first tf)
institute it.

749. (Rep. 3·1957.)

750. A special tutor must be named to each minor whose
in terests are opposed to those of any other minor.
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751. The Court before rendering judgmen t upon the suit
for partition, orders that the im movab les shall be vie-....ed
and valued b)' experts appointed according to the ordinary
rules, in order to ascertain whether the whole of the
immovables can be conveniently divided , and in suc h cast'
to form the shares according to the provi sions of articles
644, 645, and 646 of the Ch;l Code.

j 52 . If all the parties have attained full age they may
agree upon one expert.

753. The same proceedings are had upon the report of
such expert as upon any other report of experts.

75.J . After the report of the experts has been homologated,
the Court sends the parties before the Registrar or some other
person, to proceed with the allotment of shares, minutes of
which are taken.

755. If the suit is for an account and a partition, the
lots are not formed until after the accoun ts, the ret urns, the
tormanon of the mass, and the pretaktngs have been
determined by a practitioner, who is named by the parties
or by the Court, and whose report must also be h omologated .

j 5G. When immovables cannot be advantageously divided
or when there are not as many lots of land as co-partitioners,
the Court or Judge may order that such immovables be sold
by the Sheriff, with the formaliti es to be observed in cases of
execution, and such sale has all the effects of a judicial
sate.

757. (Am. 3-1957.) Ru les concerning voluntary licitation
are contained in the Sixth Part of this Code. The provi sions
('f this Chapter apply to licita t ions judicially ordered upon
act ions for partition an d sh al l be read and construed subject
to the provisions of articles 653A to 653L of th e Civil Code.

837
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CHAPTER FOURT H.
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ACTIONS OF BOUN DARY . OR TO VERIFY OR REctiFY

ANC IE NT BOUNDARIES.

758 . Whenever two con tiguous lands have never oer n
bounded, or the boundaries have disappeared. or the fences
or boundary works have been wrongly placed. and one of the
neighbours refuses to agree upon a surveyor to determine the
boundaries, or to verify or to rectify the division line, as the
case may be, the other party may brin g an action against
him to compel him to do so.

759. If the parties do not agree, the Court names a sworn
surveyor, whom it charges with making a plan of the locality,
showing the respective pretensions of the par ties, a nd with
making such other opera ti ons as it may deem necessary.

760 . The surveyor thus named is bound, un der h is oath
of office, to proceed In the same manner as exper ts.

161. If the parties desire it. more than one surveyor may
be appointed.

':62 . The fiXing of bounds, the verifying of ancient
boundaries, or rectifying of division lines, is ordered in
conformity with the rights and titles of the parties, and is
done by the person named by the Court, who proceeds in
accordance with the judgment , and if necessary. places
boundary marks in presence of witnesses, and must draw up
a sta temen t of his operation s. and re turn the original of such
sta temen t to the Court.

CHAPTER FIFTH.

POSSESSOB.Y ACTIONS.

763. The possessor of any immovable or rea l righ t, other
than a farmer on sha res, or a holder by SUfferance, who is
disturbed in his possession , may bring an ac tion on disturb
anc e against the person who preven ts his enjoyment, in order
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to put an en d to the disturbance and to be maintained in
his possession.

764 . Th e action for repossession may be brought by an yone
who was in ac tual possession and has been di spossessed.
But no person who has not been in possession for a year and
a day before the disturbance can institute the acti on
ag ainst a previous possessor who has dispossessed him, and
who was 1n possession for a year and a day .

765 . Possessory actions must be brought within a year
from the disturbance.

766 . The Court or J Udge may ord er the defendant to give
security to satisfy any damage which may be awarded against
him, such securi ty may be given before th e Judge or Registrar.
In default of such securit y being given , the Court or Judge
may appoint a sequestrator .

767 . Actions on disturbance or for repossession , cannot be
joined with the petitory claim.

CHAPTER SIXTH.

PET ITORY ACTIONS, OR ACTION S FOR RECOVERY OF LAND.

768. The proprietor of any immovable or rea l right may
bring a petitory action against an y one in possession of
his property or rights. If he have brought a posscssory
action he can not institute a petitory one before the possessory
one h as been disconti nued or ad judicated upon.

769. The pla intiff may demand in addition to the
restoration of th e land , that the rents , Issues, and profit s of
the property, and any damages he may have suffered be
awarded h im .

770. The defendant in a possessory action may bring a
petitory action upon giving secur ity that h e will conform
to the judgment and pay all damages and costs which may
be awarded against h im In the possessory ac tion .
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771. The defendant in a petitory action may claim by his
plea whatever amounts he may be ent itl ed to for improve.
rnents. He, however, has no claim for improvements made
after the inst it ution of the action, unless they were of
ab solute necessity.

CHAPTER SEVENTH.

DISCHARGE FROM HYPOTHECS, OR CONFIRMATION OF TITLE.

772 . Any person who has acquired immovable property by
purchase, exch ange, or other ti tle of a nature to transfer
ownership, may free such prope rty fro m an y mor tgages with
which it is charged , by following th e formalities prescribed.

773. Such person must lodge the title wh ich he seeks to
have confirm ed in the office of the Registrar, an d obtain
fro m the Registra r a noti ce mentioning that the deed has
been so lodged, containing a designation of the deed and of
the parties thereto, a descr iption of the immovable , the date
a t which the application for confirmation will be presented
t o the Court, an indication of the persons who possessed the
immovables during the three years next before such notice,
and calling upon all creditors who claim to h ave any privilege
or hypothec upon the immovable to file the ir oppositions a t
least eight days before the day fixed for presen tin g the
application, The notice must be inserted six t imes in the
course of six months in the Gazette.

77-1 . Upon the day men tioned in the notice , the a pplicant
1S bound to present his appli cation for con firmat ion to the
Court, together wit h copies of the Gazette con tainin g the
adver tisement.

775 . All h ypothecary credi tors, whose rights are not made
known by th e deed of whi ch confirmation is sough t , are bound
to file th eir opposition s on or before the eighth day next
precedin g the day fixed for presen t ing the application.

776 .
of the

During the six months prescr ibed for the publication
notice, any creditor of the vendor or assign or or of
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h is authors, may appear at the Registrar's office and bid an
increase over the sum, price, or other consideration or value.
if any, mentioned in the ti tle, and have his bid received ,
prevtded the increase be equal to at least one-tenth of the
whole price, sum or other consideration , and the bidder offers,
besides, to refund to the applicant all his costs and lawful
disbursements, giving him security to that effect In the
ordinary manner, or depositing ror that purpose a su fficient
sum, according to the discretion of the Court or J udge,
reserving th e subsequent completion of the prec ise amount.

.,. . Any other creditor of the vendor or assignor may,
in like manner, and under the sam e conditions, outbid such
creditor; and all such creditors may con ti nue outb idding
each other, provided each outbidder offers an increase of at
least one-twentieth of the pr ice, purch ase money, or other
consideration, over and above the costs and lawful expenses.

••8 . The applicant may, however, retain the immovables
at the amount of the highest bid legally offered .

••9 . If no such ou tb idding takes place within the delay
above mentioned , the value of the immovabl e remains
defin itely fixed at the pr ice and sum mentioned in the title
deed, subject to the provisions hereinafter made.

• 80. If the applicant desires to discharge the proper ty
from hypotheca, he must deposit in the hands of the Registrar,
the price mentioned in his title deed, or the amount which
such price has reached by the ou tbidding ; and If there are
no oppos it ions or claims, or if the amount deposited is
sumcien t to pay all the charges which appear, then judgmen t
0: confirmation is pronounced purely and sim ply.

• 81. But if the su m deposited is no t sufficient to pay
all the charges and nypothecs which appear, or if no price
Is mentioned in th e deed, th e Court or Judge may, at the
instance of the applicant, name two experts, and the applicant
names a third in order to determine the value of the pr operty,

841
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and to report thereon : the whole according to the ordinary
formalities.

782. If the value determined by the experts does not exceed.
the price paid in by the applicant, the [udgment of
confirmation is pronounced purely and simply.

If the value determined by the experts exceeds the price
thus paid in, or if no price is mentioned in the tiUe deed ,
the applicant cannot obtain a confirmation, unless he
deposits the difference between the value thus ascertained
and the price, or the whole of such value, if no price has
been agreed upon.

783. The provisions of the last two preceding articles
do not apply to cases of expropriation of property by
competent authority for public purposes, when the compensa
tion or indemnity has been settled by arbitration or by
experts, according to law.

78.J . Upon proof of the observance of all the formalities
hereinabove prescribed, judgment is pronounced, confirming
the title deed as free from all hypothecs.

• 85 . If the applicant is willing, and files a written
declaration to that errect, judgment may be rendered subject
to the hypotbecs mentioned in the oppositions and claims
filed; and in such case the immovable Is discharged from
such hypothecs only as are not mentioned in such judgment.

786 . The price deposited is distributed un der an order
of the Court, like mon ies levied upon the seizure and sale
of immovables under execution.

787 . The Regist rar, before delivering to any person
Whatever a copy of the judgment of con firmation of t itle, is
bound to cause such judgment to be registered as prescribed
in the Book respecting Registration of Real Right s in the
Civil Code, and has a right to demand from the applicant the
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cost and expenses of suc h re gistration , and of the cancellings
which it occasions.

788. The word "hypoth ee " m this Chapter includes all
privileges affect ing real estate.

CHAPTER EIGHTH.

SEPARATION BETWEEN SPOUSES.

SECTION J.

S EPARATION Of' PROPERTY.

789 . (Rep. 3-1957.)

790. Suits for separation of property must be brough t only
in the cases men t ioned in artic le 1229 of the Civil Code.

791 . A wife su ing for separation may attach the movable
property of the community by means of a conservatory seizu re
(saisie gagerie consenxitoire}, if authorised by the J Udge.
The attachment is effected in the same manner as attachment
for ren t, but the husband remains judicial guardi an of the
proper ty attac hed, unless otherwise ordered by the Court or
j udge.

The wife may also h ave her own movab les attached by a
writ of reven dication.

792. The formalities required for summons in ordinary
cases mus t be str ictly observed in suc h suits. The spouse
summoned has no power to dispense with the same, either
directly or indirectly, even as regards the delay u pon the
summons.

793. Notice of such suit must be given and published
during one month in the Gazette.

No proceedings except filin g the return an d exhibits and
appearance can be h ad in suc h suit un til after the last
publication of such n ot ice.
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794. Any creditor of the person sued for separation of
property has a right to intervene in the suit, in order either
to watch the proceedings or to contest the plaintiff's claim,
and he may for this purpose set up whatever grounds and
exercise whatever rights his debtor might.

795. Separation of property thus sued for can not be
granted upon the confession or the admissions of the
defendant. The allegations of the declaration must be
established by other proof.

796 . The judgment pronouncing separation of property
may at the same time determine the rep rises of th e plaintiff,
or order that they shall be determined by a practition er Q!"

by experts, if there be occasion for i t .

797 . The judgment of separation must be executed and
published in accordance with the provisions contained in
articles 1230 and 1231 in the Civil Code.

798 . The wife who sues for separation may accept or
renounce the community. If the h usband fails to make an
inventory, she may, upon being authorised, have one made,
if she has not renounced.

If she accepts, the partition is effected in the manner
provided in the Civil Code, in the title rela t in g to marriage
covenants.

799. The wife's renunciat ion of the community must be
registered in the Registry office before any subsequ ent
proceedings can be taken by her.

800. (Am. 3-1957). The judgment of separation may be
executed voluntarily or by legal means, as prov ided in article
1230 of the Civil Code, but. without prejudice to the r igh ts of
th ird parties.

801. (Rep. 3-1957).
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802 . ]f the husband gives immovables to his wife in
payment of her reprises, she must apply for and obtain a
Judgmen t of confirmation of the deed by which he does so,
accord ing to the form ahties prescribed in the preceding
Chapter.

803 . If the amount at which the li ghts of the ....ife have
teen determin ed is n ot voluntarily paid , execution may be
en forced as in ordinary cases ,

x evertnetess. the husband may compel the wife to receive
immovables in paymen t, a t a val uation by exper ts , provided
such Immovables are available and do not prejudice her
Inte rests.

SECTION 11.

SEP ARATION FROM BED AND BOARD.

80.. . Besides the provisions contai ned in the Civil Code
on the subjec t of separation from bed an d board, those of the
present section also apply.

805 . (Rep. 3- 1957 .)

806 . Writ of a ttachment and revendication issued on the
applica t ion of the wife, the tria l and hearing of the case,
the judgment, its execution , and its publica t ion are subjec t
to the provisions contained in the preceding section.

CHAPTER NINTH.

OP P OSITI ONS TO MARRIAGE .

(Subst. 3-1957 ) .

807 . An appeal to the Court or Judge against the refusal
of the Regist rar to allow a certificate for marriage to be
issued or the ma rriage to be cerebrated shall be made within
fifteen days from the date of such decision .

808. If the Judge is of opinion that n o legal ground h as
been disclosed in the oppositi on for forbiddin g the issue of
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the certificate he may dismiss th e opposit ion without requiri ng
any of the parties to appear.

809. (1 ) In oth er cases the Court or Judge shall summon
the par ties to th e in tended marriage and the person by who m
the opposi tion has been entered, and sh a ll requ ire such
last-named person to show ca use why the dist r ict registrar ,
or the Magistra te, or the mini ster of religion , as the case
may be, should not in due course issue his cer ti fica te.

(2 ) Every suc h matte r shall be heard and dete rm ined
in a summary manner, and the Court or Judge may award
compensation and costs to the party against whom the
oppost uon was en te red, if it appear that such opposition was
en tered on insufficient grounds.

810. The Court or Judge, before rendering judgment upon
the opposition may, if he think fit, summon the parents,
or in defaul t of parents, the frie nds of the parties to the
intended marriage, in order that they may give their opinion
upon the inten ded marriage .

811 . If the Court or JUdge shall decide that th e cer ti ficate
ought to issue, he shall dismiss the opposition and shall
make a declaration under his hand that the in tended marriage
ts proper and may be solemnized ; and a cer t ifi ed copy of
such declarat ion shall be forwarded to the distric t registrar ,
or the Magist ra te , or the min iste r of religion, as the case
may be, by whom the opposition was refer red to the Regist rar.

IH 2. On the dismissal of the opposition, the district
registrar, or the Magistra te. or the min ister of religion , as
the case may be, may issue his certificate in due course, and
the mar riage may proceed as if th e opposition h ad not been
en te red, but the time which has lapsed between the en ter ing
an d dismissal of the opposition shall not be computed in
the period of three months specified in article 104 of the Civil
Code.



Provisional and Special Proceedinge. 847

CHAPrER TENTH.

I'lI:OCEEDISGS AFFECTING CORPORAn ONS OR PUBUC OF P'ICES.

S ECTION J.

CORPORATIONS ILLEGALLY FORMED, OR VIOLATING

OR EXCE EDING TH EIR PQWI:RS.

8J3 . In the followi ng cases :

1. Whenever any assoc iation or number of persons acts
cs a corporation without being legally incorporated or
recognized ;

2 . Whenever any corporation , publ ic body or board,
violates any of the provisions of the acts by which it is
governed. or becomes liable 10 a forfeiture of it s rights . or
does or omits to do acts the doing or omission of which
amounts to a su rrender of its corporate rights, privileges
and franchises, or exercises any power, franchise or privilege
which does not belong to it or is not con ferred upon it by
law :

It is the duty of the Crown Attorney to prosecute. in He!'
:Jajesty's name, suc h viola tions of the law whenever he has
good reason to believe that such facts can be established by
proof, in every case of public general interest ; bu t he is not
bound to do so in any other case unless sufficient security
Is given to indemnify the Government agains t all costs to
be incurred upon such proceeding.

814 . The summons for that purpose must be preceded by
the presen t ing to the Supreme Court, or the J udge, a specia l
information. contain ing conclusions adapted to the nature of
the contravention. and supported by affidavit to the satisfac
tion of the Court or J udge ; and the writ of summons cannot
issue upon such information without the authorisation of
the Court or JUdge.

815. The writ of su mmons commands the persons acti ng
illegally as a corporation , or the corporation complained of,
to appear on a day fixed by the Court or J udge.
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It is served, in the first case, upon some one of the persons
usurping corporate rights, or at the principal office or place
of business of the assoc iation , speakin g to a reasonable
person ; and, in the second case, accord ing to the provisions
contained in articles 61, 65. and 74.

816. The delay upon summons is eight days.

817 . The defendants are bound to appea r on the day fixed ,
and if they fail to do so the prosecutor proceeds with his
case by default.

818. If the defendants appear, they must, within four
days , plead specially to t he information ; and the pr osecutor
is bound to answer within three days.

819 . As soon as issue Is joined , the case may be inscribed
ror the trial and hearing, one day's notice having been given.

820 . The part ies proceed to trial as in ordinary cases.

821. (Rep. 3-1957.)

822. If the judgme nt declares the association to have
been illega lly formed, it may condemn the persons composin g
It as personally bound to pay the costs; and if It be rendered
against a corporation. public body or board, the costs may be
levied either upon the property of such corporation or upon
the p rivate property of the directors or other officers thereof.

823 . Whenever
h as forfeited its
judgment declares
Its r ights. The
corporation.

any corpore u on, public body 01" board,
rights, privileges and franchises , the
it to be dissolved and to be deprived of
Administrator General represents the

824 . A curator, if appointed by the J udge, as set forth
in article 331 of the Civil Code, is bound to give not ice of
h is a ppointmen t by an advertisemen t to be Inserted twice at
least in the Gazett e.
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825. The curator is bound to account to the Court 01'
Judge as in other cases.

SECTION II.

U SURPAT ION OF PUBLIC OR CORP ORATE OFFICES.

R26. Any person interested may bring a complaint
whenever another person usurps, intrudes into, or unlawfully
holds or exercises :

1 . Any public office or any franchise or privilege in the
Colony .

2 . Any office in any corporat ion or other public body
or board.

827 . Such complain t is brought before the Su prem e Court
or Judge. The wri t of summons cannot issue withou t leave
of the Cou rt or Judge, obtained in the manner mentioned in
article 814; and the same delays and formalit ies are
observed in the proceedings as in the preceding section.

828 . The complainan t, in addition to the allegat ions
concerning the usu rpation and illegal detention of the office.
may, in h is petition, declare the name of the person who
has a righ t to such office or fra nch ise. and allege such fac ts
as are n ecessary to show suc h right. and the Cour t may in
such case ad judicate upon the claims of both parties.

829 . If the complaint is well founded, the judgmen t
orders the defendant to be ousted and excluded from the
office, franchise or privilege ; the Court or JUdge may also
condemn the defendant to pay a fi ne not exceeding the sum
of four hu ndred and eighty dollars, which must be paid to
the Treasurer.

830 . An y person whom the judgmen t declares to be
entitled to the office, or the franchise, may, aft er taking the
oath of office, and giving su ch security as may be required
by law, take u pon himself the exercise of such office or
franchise, and may demand of the defendant all keys, boose,
papers and insignia, in the possession or custody of such
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defendant and belonging to s uch office or franchise , and in
the case or neglect or retusat to deliver up the same, the
Cour t or Judge may order the Sheriff to take possession of
such keys, books. papers and insignia . and to deliver over
the sa me to the person adj udged to be en ti tl ed thereto,
without prejudice to any cri minal proceedings to which such
defendant ma y be liable.

S ECTIO N UI.

M ANDAMUS.

831. In the following cases:

1 . Whenever any corpora tion neglects 01" refuses to
make any election which by law it is bound to mak e, or to
recognize such of its members as have been legally chosen
er elected, or to rein state such oC it s members. a s may h ave
been removed without lawful cause;

2 . Whenever any person holding any office in any
corpora tion, pubJlc body , or Court of inferior jurisdiction,
omits, neglects or refuses to perform any duty belonging to
HICh offi ce, or any act which by the law he is bound to
perrorm ;

3. Whenever any heir or representative of a public
officer or notary royal omits, refuses or neglects to oc
any ac t Which, as such heir or representative, he is by law
couged to do ;

4 . In all cases where a wr it of mandamus would lie in
England ;

Anv person interest ed may apply to the Supreme Court
or to the Judge and obtain a writ , commandin g the derencant
to perform the act or duty required , or to show ca use to the
contrary on a day fixed ,

K32 . The application is made by a petition , supported
by affidavit setting forth the facts of the case, and preser.ted
10 the Court or J Udge, who may thereupon order the writ
to issue to be returned on a fixed day. The wri t is ser ved
in the same manner as any other writ of summons.
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833. Th e proceedings su bsequent to the service are h ad
in accordance with the pro visions contained in the first
section of this Chapter.

834 . If the petition is well founded, the Court 01' J udge
may order the issuing' of a peremptory writ, commanding
th e defendant to do the thing demanded of him; and if he
fails to comply he may be held by imprisonment to do it,
unless the defendant is a corporation, in which case it may
be condemned to pay a fine not exceeding one thousand nine
hundred and twenty dollars, which is levied by execution in
the ordinary manner against its movable and immovable
property.

835 . Any person to whom, or the person represen ting any
corporation to whom, the peremptory writ is directed, is
bound to return such wrtt on the day specified, together
with a certificate th ereon of its execution.

836. If the matter rela tes to the ma king by a corporation
of any election to an office which is vacant by reason of such
election not having taken place within the time required.
er being or having been declared null, the proceedings are
the same as above men tioned ; and the wri t commands the
proper officer, or, in h is absence, such person as is appointed
by the Cour t or Judge, to proceed to such election, at the
place and time fixed, and to do every act to be done in order
to carry out suc h election, or show cause to the contrary.

837 . Th e pe rson to whom such writ or peremptory writ
is addressed cannot, h owever, proceed to such election without
giving public no tice thereof in writi ng, and suc h notice must
be publi shed in the Gazett e at least ten days previous to the
day fixed for suc h election .

838. Neverth eless, every such election and every act
done in order thereto is void, u nless as great a number of
voters are presen t and vote thereat as would have been
required if the elect ion had taken place at the usual time
and under ordinary circumstances.
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839 . The peremptory writ is served in the same manner
80S other writs.

SECTION IV.

PROHlBI'tION$.

8.tO. Writs of prohibition are addressed to cour ts of
inferior jurisdiction whenever they exceed their jurisdiction.
They are issued in all cases where they would be in England.

They arc applied for, obtained and executed in the same
manner as writs of mandamus, and with the same formalities.

SECTION V.

INJUNCTIONS.

841 . The application for a writ of in junct ion is made
by petition to the Supreme Court or JUdge, supported by
affidavit setting for th the facts of the case and containing
the necessary conclusions. It may be granted uncondit ionally,
or upon such terms as the Court or Judge may think fit.

842. Th e Court or Judge may order the issue of th e writ
ex parte, or may order that the petition be served upon the
adverse party before giving judgment thcrcon. But no
injunction shall be granted unless the plaintiff gives an
undertaking or security to the satisfaction of t he Cou rt or
JUdge for the payment of any damages which may be caused
by the issuin g of the writ.

8-13 . Th e injunction may be granted ad interim or until
t he further order of the Court or without limitation of time.

8-14. An additional Injunction may be granted upon
petitions for such time, and upon such terms as may be
C:eemed reasonable.

845. An inj unct ion may be issued simultaneously with a
suit when the conclusions of the ac tion arc not inconsistent
with the demand for the writ. It may also be granted
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incidentall y in a pending action , wit hout the formality of a
writ, upon suc h te rms and condi tions as to the Court or
Judge may seem fit .

846. Th e Judge upon the application of the party enjoined
may order that the writ or order in the way of injunction
be returned rortbwtth.

8-17 . The writ or order in a pending action may be
contested in a summary way and independently of the
contesta tion of the principal action .

8-18. The wr it is served as in ordinary cases.

8-19. The par ty upon wh om the writ is served must be
serv ed five days before the day upon which the writ is made
returnable by the J udge.

850 . The wri t ma y issue to res train :-

(1 ) Any person u nlawfully in possession of any land
from doing any work, or causing any proper ty to be demolish ed
or destroyed, on the property of oth ers, or who en ters upon
property withou t having fulfilled the rormauttes prescribed
by law.

(2) Any corporation from undertaking anything which
it is not authorised by law or it s ch arter of incorporation
to do.

(3) Any person from com mitting waste upon substitu ted
property.

(4) Any per son from selling, mortgag ing, Of detenorat
ing real property whil e a possessory Or petitory action is
pending.

(5) Any person unabl e to pay h is debts from selling
property to defraud his creditors.

(6) Any person from deteriorating 01' dimin ishi ng the
value of a property mor tga ged.

(7) Any person from selling, mortgaging, 01' deteriorating
any property devised or bequeath ed to another.

853



854 Code of Civil Procedure . [Ch. 243

(8) Any person fro m conveying a ti tl e to real estate
p ending a suit for the specific performance of a contract for
the sale or exchange of that real esta te.

(9 ) Any party to an ac tion of boundary from cutting
down trees in the disputed territory or to take possession of
any portion of the same.

(10) Any tenant from committing waste or breaking th e
covenants of the lease or making unauthorised alterations
in the property.

(11) The transfer of shares in any corporation or
company when such shares belong to minors, interdicted
persons, persons legally incapable, or when the ownership of
such shares is in dispute.

(12 ) One or more members of a partnership firm either
during the existence of the partnership or after its dissolutio n
from doing any thing inconsistent with the terms of the
partnership agreement, or with the du ties of a partner.

(13) A partner from disposing er the join t stock of
th e company, or from drawing bills in the name of the firm,
or from excluding another partner from h is share of the
management.

(14) A surviving partner from selling the property and
collecting the deb ts of the partnership when he is in
embarrassed circumstances, or when it would be dangerous
to entrust him with the sale or collection.

(15) A renunciation to a partnership existi ng during
pleasure, unless done under fa il' and reasonable circumstances.

(16) In all cases relating to nuisance, copyright,
patents, trade mark , shipping, par tnerships and fraud in
which a writ of injunction would issue in England .

(17) In all cases in whic h it shall appeal' to the Court or
J udge to be just or propel' that such writ should issue.

851. Upon a motion made before the Court or Judge, the
person enjoined may have the in junction dissolved, by proving
that the essential allegations ot the petition are false or
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insufficient. The proof and counter-proor may be made by
a ffidavit unless omerwtse ordered by the Court or J udge.

852 . The breach of the injunction is a con tempt of Cour t.

CHAPrER ELEVENTH.

11IE A:-:-ULLl:-G OF CROW :- GRAl<."T$.

853 . Any grants of land by the Crown may be declared
null by the Supreme Cou rt ;

1 . Wh en th e grant was obtained by means of some
fraudulen t suggestion , or where some material fac t has been
concealed by th e grantor, or with his knowledge or consen t;

2 . When it has been granted by mista ke or in ignorance
of some mater ial fact;

3 . When the grantee, or those claiming under h im, have
done or omitted to do some act, in violation of th e terms and
conditions upon which such grant was made, or for any ether
reason have forfeited their rights and interests in the grant,

854 . All demands for an nulling gra nts may be made by
su its In the ordinary form.

855 . The acttcn is served upon the person who has
received or relies upon su ch grant , and is heard, tried, and
determined in the same manner as ordin ary sui ts.

CHAPTER TW·ELITH.

HABEAS CORPUS AD SUBJ ICIESOUM IN" CI\'IL MATIERS.

856. Any person who is confined or res trained of his
liberty, otherwise than for some criminal or supposed criminal
matter, or any other person on his behalf, may apply to the
Judge of the Supreme Court , for a writ ad dressed to the
person under whose custody he is so confined or restrained,
ordering the latter person to bring him before the Court or
Judge, togeth er with the ca use of hili detention , in order to
examine whether such detention is justifiabl e.

855
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857. The application must be supported by an affidavit ,
showing that there are probable and reasonable grounds for
the application.

858 . The writ issues in the na me of the Sovereign, is
sealed with the seal of the Court, and is attested in the same
manner as any other writ. It is returnable without delay.

859. The writ is served personally I or at the place where
the person is confined or restrained, upon a domestic servant
or an agent of the person to whom i t is addressed, and the
return of service is made upon a certified copy. The J Udge
may order substituted service.

860. In default of compliance with the writ of habeas
corpus, the person upon whom it was served is held to be
guilty of a contempt of court, and the JUdge may grant a rule
under the seal of the Court, returnable before the Court or
JUdge, for his imprisonment.

861. Upon the return of the writ of habeas corpus, or of
tile rule mentioned in article 860, the J udge proceeds, as soon
as he conveniently can, to examine, by means of deposi tions
under oath, into the truth of the facts alleged, and decides
accordingly.

862 . If the Judge before whom the writ is returned is in
doubt as to the truth of the facts alleged in the return, he
may admit to bail the person so confined or restrained, upon
his entering into recognizance with one or more sureties, or,
J.U t he case of infancy or coverture, upon security being given
by recognizance in a reasonable sum, for his appearance
before the Court, on a fixed day during the next term, and
from day to day, to abide such order as the Court may make.

863. The writ of hab('as corpus is thereupon transmitted
to the Court, together with the recognizance and aU the
papers connected with the application, and the Court
thereupon makes such orders as to justice may apper tain .
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86-1 . The Court or the J Udge may pronounce upon all costs
incu rred in the issuing, contestation, or execution of t he writ
of hab( as corpus.

865 . Wh enever a writ of habeas corpus has been once
refused by the Judge, the appuceuon for it cannot be
renewed unless new facts are alleged ; but the appuceuon
may be renewed before t he Court of Appeal for the Windward
islands and Leeward Islands.

PART FOURTH .

'rue DISTRICT COl'RT.

BOOK FI RST.

POWERS AXl) ,JURISDlCTlOX OF TH E DISTRICT COU RT.

866-8,0 . (Rep. 1889 Ed. No. 99, s. 52. )

8, 1 . (Am . 3-1957.) Th e District Court has jurisdiction in
all su its wherein the amount or value of the prop erty or
damages demanded does not exceed two hundred and fifty
dollars , and in acti ons between lessors and lessees when the
annual value of the property does not exceed two hundred
and fifty dollars, and in possessory actions when the annua l
value of the property in dispute does not exceed one h undred
and twenty dollars, except

(1 ) In actions in which the title to any real property is
bona fide disputed.

(2) In actions for maliciou s arrest 01" prosecution , illegal
execu tion (in any other than the District Court) , libel,
cri minal con versation, seduction, and breach of promise of
marriage.

(3) In hypotheca ry actions.

(4) In purely Admiralty actions.
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872 . The cle rk of the Court enters in a book the names and
plac es of abode of the plai ntiff and defendant and the n ature
of the action brought. The suits are n umbered according to
the order in which they are lodged, and thereupon he issues
a writ of summons sta ti ng the cause of the action in the writ,
if no declaration be annexed. The clerk enters up the
judgments in a se parate book. He also keeps a register of
the writs of attachment and execution.

873. The Court held In the chief place of the district has
junsdrcuon over the whole of that district.

87·L No misnomer or Ina ccurate description of any person
or place in any writ vitiates the same, if the person or place
be described as commonly known .

875. The delay for service of wr its of summons Is three
days when the distance from the defendant 's domicile to the
place where the Court is held does not exceed five leagues,
a fu rther delay of one day is given for every fi ve leagues.

M76. When a writ other than a writ of execu tion or
attachment or any document requires to be served out of the
district, the service may be made either by a bailiff of the
district in which the Court Is held, or by a bailiff of the
district in which such service is to be made, but no more
costs can be allowed in the former case than in the latter.

8.7 . In any action founded upon a notar tat deed , written
acknowledgment, verbal agreement to pay a specific sum of
money, goods sold and delivered, or for money lent, In which
the defendant does not appear, the Cour t upon the oath or
affidavit of the plaintiff or of any credible person that the
amount demanded is due by the defendant to the plaintiff,
may give judgment for the amount claimed.

878 . A defendant may be summoned before the Court
within the limits of the jurisdiction of wh ich the cause of
action arose.
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879 . If upon the day fixed for the sit ting of the Court
or any adjournment of the same the plaintiff shall not appear
whe n the suit is called, the Court may adjourn the case or
nonsu it the plaintiff. If he shall appear but shall not prove
his claim, the Court may adjourn the case or nonsuit
the plaintiff, or give judgment for thr- defendant.

M80 . Wri tten pleadings are not required. bu t may be made.
In the absence of written pleadings the Ma gist ra te put! on
record the nature of the oerence.

~81. When the defendant a ppears on the return day and
has witnesses to produce. he may apply that the case be
ad journ ed to some other day for t he t rial and hearing. The
plaintiff may also apply for the adjournment of the case
crtcr hearing the plea of the defendant.

882. A witness shall be heard though not summoned. He
may also be called even if summoned by the adverse party.

883. A wi tness residing in a d istrict can be summoned to
appear before the Court sitting in another dis trict by means
er a SUbpoell Q, issued by the Ma gistra te holding the Court
in the dis trict in which the action is instituted. when he
has satisfied himself that such witness is a necessary one .
The Magist ra te fixes the delay for service of the slIbpoena.

881. x otes of evidence are taken by the Court. The cases
are heard in a summary manner.

885. No plain ti tI ca n divide a cause of action so as to
bring It In the District Court. He may reduce the amount of
!:is claim, and thereby abandons the right to recover any
fur ther sum.

886. (Am. 3· 1957.) In cases of leases of land for
ag-ricultural purposes, when there is no wr-itten tease fixing
the day upon which the lease is to terminat e, and in the
cases in which lan d is held by permission of the proprietor
without lease, the plaintiff must serve upo n the defendant
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a notice to qui t and deliver possession on the first day of
May then ensuing. It the defendant has no known residence
in the Colony, the bailiff posts on the dwelling house or other
conspicuous place on the property leased, having previously
notified one of the neighbours of his intention to do so, a
notice to quit and deliver possession. The notice must be
served or posted as the case may be one month at least
previous to the institution of an action to annul the tease
er to give up possession. The lessor may sue by the same
action for the rent due him.

88; . If not otherwise agreed upon by the parties, the
Court may grant compensation for the growing crop to a
defendant ordered to give up possession to th e owner or
lessor, unless the owner or lessor allow the occupier or
tenant to take away such crop, in which last case the Court
gives a reasonable time for its removal.

888. The Court may appoint appraisers and experts, and
may, with the consent of the parties, order any case to be
referred to arbitrators.

889 . The Court may stay execution for such time and on
such terms as it thinks fit , and all monies so ordered to be
paid are paid into Court unless it be otherwise ordered.

890 . If it at any time appears to the satisfaction of the
Magistrate by the oath or affrdavit of any person or otherwise,
that any defendant is unable, from illness or other sufficient
cause, to pay and discharge the amount recovered against
him, or any instalment thereon ordered to be paid, the
Magistrate in his discretion may stay execution for such time
and on such terms as he th ink fit , and so from time to time,
until it appears by the like proof that suc h temporary cause
of disability has ceased.

891 . Whenever the Court gives judgmen t for the payment
of money, the amount shall be recoverable forthwith , or at
the ti me and in the man ner directed by the Court, by
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execu tion against t he goods an d chattels of the party against
whom such judgmen t h as been re ndered .

892. The clerk , upon application by the jud gment creditor,
shall issue a writ of execution to the bailiff, who shall levy
on the goods and cha t tels of the debtor such sum as shall be
so ordered . an d the cost of execut ion .

893 . It is not necessary to advertise the sale of t he
movables seized in the Gazette, but th e Magistrate may issue
an order to that effec t if he think fit .

894 . Whenever a wr it of execution against goods and
chattels , or a warrant for t he commitme nt of any person has
issued, and the goods and chat tels or person arc not to be
fou nd within the district in wh ich the wr it or warrant has
issued , t he Court whi ch has issued t he same may send such
writ or warrant of commitment to t he clerk of the Court of
the district in which t he goods and chattels or person arc
t hen, 0 1' believed to be, requiring execu tion of the same,
and the cle rk to which the same is sent signs t he same and
stamps it with t he seal of his Court , and issues t he same to
the bailiff of his Court, who acts in a ll respects as if the
original writ of execut ion or warran t of commitment had been
directed to him by th e Court of wh ich he is bailiff.

When a levy is made the ba iliff pays over a ll monies
received in pursuanc e of the writ to t he clerk of his Court,
less the amount of his fees . The clerk forwards the amount
paid to him to the clerk of the Cour t from which execution
Issued. Where any orde r of commitmen t is made, and t he
person apprehe nded, he is for t hwith conv eyed by t he bailiff
to t he Royal Gaol and kept therein for the time mentioned
in the warrant of commitment , unless sooner discharged by
competent aut hority.

The bailiff may call upon all constables and police officers
to assist him in the execution of the wa rrant.

895. (Rep. 3·1957.)

896. (Rep. 3.1957.)
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897 . All opposi tions to seizures must be made a n d filed
before the day fixed for the sale, unless the Magi~trate

suspends the sale and grants further delay.

898 . All claims or oppositions for mon ies must be filed
with the bai liff on or before the day of sale, if no ru n ner
delay have been granted by the Magistra te.

899. No sale of goods and chattels in vir tue of a writ of
execution can take place until five days after the seizure,
except in the case of perishable goods under an order of the
Magistrate.

900 . No writ of execution can Issue agains t immovables
before the sale of the movables has taken place or there be
a return of nulla bO/la. The writ against immovables is
addressed to the Sher i ff by the clerk of the Court, and
made returnable in the Supr eme Court. Upon the return of
the writ into the Supreme Court the Judge may order the
clerk of the District Court to transmit to the Su preme Court
the original record in the case .

901 . A gamtshee must make hi s declarat ion before the
Court on the return day of the writ unless the Court gra nts
him further delay or permits h im to make h is declaration
before any Magist ra te.

902. If the declaration of the garnish ee is not contested,
and if no demand be made by any creditor that the amount
due by the gamtsnee be paid into Court, the garnishee may
pay the seizing creditor.

903 . The Court may, in cases of fraudulent nature, give
ju dgment for the amou nt due, and order that the record be
t ransmitted to the Crown Attorney for such action as he
may think advisable to take. instead of condemning the
debtor to imprisonment.

9M . Petitions to set aside judgments are heard in the
sa me manner as in the Supreme Court.
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905. The Court cannot award imprisonment for any cause
eth er than those mention ed in articles 2134 and 2135 of the
Civil Code, and for no longer ti me th an six months.

906. (Rep. 1889 Ed. No. 99, s .52.)

90j. (Am. 4-1939.) The ru les contained in the forego ing'
parts of this Code apply in like manner to the Dist rict Court,
except such as are inconsistent with the present part, and
such as can only apply to the Supreme Court. The rules
with respect to payment in of money upon receivable order
and payment ou t of such money do not apply to the omcers
of the District Cour t.

908. All powers conferred upon the Supreme Court, 0,'
upon the j udge or officers thereof respectively, rela tively
to matte rs within their jurisdiction, are aim conferred upon
the District Court within the limits of its cognizance, and
upon the Magistrates, or persons specially appointed by the
Governor, holding such Courts and upon the officers of the
so-id Cour t respectively with regard to the same, and other
matters which form the subject of the present part, or with
regard to any other SUbject concerning the manner of
conducting suits or proceedings in the District Court. But
no clerk of any Dist rict Court can pronounce any inter locutory
or fina l judgment.

BOOK SECOND.

APPEALS FROM DISTRICT COURTS.

909. Any person aggrieved by a final judgment of the
Distric t Cou rt or fi nal order of the Ma gist rate may appeal
to the Supreme Court. The judgmen t of the Supreme Court
is without appeal.

910. (Am. 3·1957.) Notice of appeal must be in writing,
and signed with the name or mark of the intending appellant
or his solicitor, and must be served upon the clerk of the
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District Court within fifteen days of the date of the decision
appealed from. The clerk is bound to write the notice when
the Court is not sitting. tn which case no notice need be
served upon him.

911. (Am. 3·1957.) The appellant must give security
within the said fifteen days of the rendering of the judgment
before the Magistrate, or in his absence the clerk, that he
will pay and satisfy the judgment and all cost s Incu rred and
to be incurred In appeal.

911A . (Ad . 3-1957.) (1) The appellant shall also, within
twenty-one days after the pronouncing of the decision, serve
upon the clerk of the Court notice in writing of the reasons
for his appeal.

(2) A notice of reasons for appeal may be served
either a t the time of serving notice of appeal, or a t some
other time within the time heretnberore specified in th e
preceding paragraph, and m ay be embodied in the n oti ce of
appeal.

(3) Every notice of reasons for appeal may be signed.
either by the appellant, or by his counsel or solicitor.

912 . [Subst. 3-1957.) The Supreme Court sits for the
hearing of appeals at such times as shall be fixed by
proclamation of the Governor, or by Rules of Court . and
may adjourn from one day to another.

913 . (Am. 3·1957.) No appeal is heard until after the
expi ra t ion of twenty-eight days fro m the date of the j udgment
appealed from.

9J.t . On or before the last Thursday of each month. the
clerk of each District Cou rt for wards to the Registrar the
records of. the cases appealed from, with a list containing
the n ames of the appeIlan t and responden t, the n ames of the
witnesses, dist inguishing those examined on behalf of the
plaintifl and those examined on behalf of the defendant.
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91 5. The clerk of the District Court notifies the parties
t o attend the sitting of the Su prem e Court a t whi ch the
case may be heard.

916. A witness may be examined in appeal , with the leave
ef the Court upon cause shown , althou gh he was n ot examined
in the District Court.

917 . When notice of appeal and security have been given,
proceedings in execution are stayed until the judgmen t of
the Supreme Court h as been ren dered on the appeal.

918. The Supreme Court may, upon special grounds, permit
an appeal after delays hereinbefore allowed fOI" giving
noti ce of appeal an d pu tting in security. It may allow
fresh security to be given, but no application for leave to
appeal sh all prevent the execution of the judgment of the
District Cou rt, unless the Magist rate EO direct.

919. The supreme Court has full discre tionary power to
order the District Court to receive evidence upon any
question or questions of fact , and to requ ire it to adjudicate
upon the case after the reception of such evidence.

920. The Registrar upon the ren dering of a final judgment
in the Supreme Court , whether the decision of the Dist rict
Court be con fi rmed, reversed or modified, t ransmits a copy
thereof forthwith , with the record to the clerk of the Court
appealed from. When the judgment appealed from is modified
or reversed , the Judge gives his reasons in Writing for suc h
modification or reversal.

921 . The judgments of the Supreme Court are put into
execut ion by the bailiff in the same manner as judgments of
the District Court.
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PART FIFTH.

APPEALS TO HER MAJESTY.

922 - 966 . (Rep. 17-1953.)

[Ch. 243

967. {Su bst. 11-1909, 5. 2 as a m. 17· 1953, 5. 8. ) Subject
the provisions of suc h Rules and Regulations as Her
Maj esty in Council sh a ll think fit to establish by Order in
Council or othe rwise, an Appeal shall lie to Her Maj esty in
Council , -

1. As of right fro m any final judgment , decree, order ,
rulin g, sentence or decision of the Supreme Court, or of the
Court of Appeal for the Windward Islands and Leeward
Islands, where the mat ter in di spute on the appeal amounts
la or is of the value of one thousand four hundred and ~orty

dollars sterling or u pwards , or where the appeal involves,
direc tl y or indi rectly, some claim or question to or respecting
property or some civil right amounting to or of the value
of one thousand four hundred and forty dollars; and

2 . At the discretion of the Supreme Court or the Court
er Appeal for the Windward Islands and Leeward Islands
from any other judgment. decree, order, ruling, sentence ur
decision of the Supreme Cour t or of the said Court of Appeal.
whether final or interlocutory, if in the opinion of the
Cour t whose judgment, dec ree, order, ruling, sentence or
decision is sought to be appealed from, the question involved
m the appeal is one which, by reason of its great general
or public importanc e or otherwise, ought to be submitted to
Her Majesty in Council for decision.

!l68 . (Revised 1916 Ed. VoL Il p. 1060, as am. 17-1953, s. 8.)
Nothing in this Code sh all be deemed to interfere with th e
right of Her Majesty, u pon the humble petition of any person
aggrievcd by any judgment of the Supreme Court or the
Court of Appeal for the Windward Islands and Leeward
Islands, to admit h is appeal therefrom upon such conditions
as Her Majesty in Counc il shall think fit to impose .
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REGISTERS AND THEIR AUTHE NTICATION.

CHAPTER FIRST.

RE GIST ERS OF CIVIL ST ATUS.

969. Any regist er intended to record births, mar riages,
a nd deaths must be in duplicate, and before being used must
be numbered upon the fi rst and every subsequent leaf, and
bc sealed with the seal of the Court , the same being affixed
upon the two extremities of a ribbon or other such fasten ing.
passing th rough all the leaves of the register and secured
inside of its cover, and upon the first leaf must be written
an attestation under the signature of the judge or Registrar,
specifying the number of leaves con tained in the register.
the purpose for which it is inten ded and the date of such
attesta tion.

9; 0. A copy of th e Book respecting Acts of Civil Status,
in the Civil Code, and of the firs t , second , and third
Chapters of the Book respecting Marriage in the same Code,
furnished at the public expen se, must be attached to the
register, which is to remain in the hands of the minister of
religion or sta tus officer. The regist er must be bound in a
substant ial and durable manner.

971. One of the duplicate registers must be deposit ed
with the Registrar of Civil Status, as required by article 32
of the Civil Code.

972. Any person who desires to h ave any register rectified
must present to the Court or Judge a petit ion for that
purpose, stating the error or omission of wh ich he compla ins,
and praying that the register may be rectified according ly.
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The petition must be served upon the depositary of such
register.

973. The Court or Judge may also order any person to be
called in whom it deems interested in the application.

Such person is thereupon summoned in the ordinary
manner.

974. Any judgment ordering a rectification must contain
an order for the inscription of such judgment upon the two
registers, and no copy of the act rectified can thereafter be
delivered without the corrections thus ordered to be made.

CHAPTER SECOND.

REGISTERS m' REGISTRY OFFICES.

975. Every register for registration must, before any entry
is made therein, be authenticated by a memorandum written
on the first page thereof and certifying the purpose for which
the register is intended, the number of pages therein, and
the day, month, and year in which the memorandum is made,
and such memorandum shall be signed at length, and, the
first and last page being numbered, shall be initialled by
the Judge.

CHAPTER THIRD.

REGISTERS OF SHERIFFS.

976. The Sheriff must keep a register for transcribing and
registering therein all deeds of sale made by him of real
property.

977. Sueh registers must be authenticated in the same
manner as those of the registry offices mentioned in article
975.
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BOOK SECOND.

869

I NSP ECTION OF DOCUMENTS .

9i8 . Notaries are bound , upon pa yment of their lawful
fees and dues and without any Judge's order, to grant
permission to inspect or to give copies or extracts of any
deed forming part of their official record s, either to the parties
or thei r heirs or legal represen tat ives.

979. Th ey are not bound to grant such inspect ion or to
give copies or extracts to other pa rt ies without an order from
the Judge, unless i t is of such nature that it should be
registered.

980. If the notary refuses to grant such inspection, or
to give copies or ext racts as requi red , the person demanding
the same may, by petition duly served upon such no tary,
apply to a Judge for an order for in specti on , which is gran ted
upon proof of hi s r ight or interest.

981 . If inspection only be demanded , the order fixes the
day and h our when the inspection must be granted.

If a copy or extract be demanded, the order fixes the time
at which it must be fu rnished.

982. The service of the order of the Judge u pon the notary
must give a sufficient delay for a complia nce with such order.

983. The copy or extract must be certified to have been
delivered in complia nce wit h the order ; and the notary
mentions the fac t a t the foot of the copy of the order that
was left with h im.

984 . If the notary fail s to comply with the order of the
Judge, he is liable for all consequent damages and to
imprisonment.

985. When th e or iginal of any authentic act or a public
register has been lost, destroyed , or car ri ed away , and any
authentic copy or ext rac t thereof exists, the holder of such
copy or extrac t may apply to the Court or J udge for leave to
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deposi t t he same with such public officer as the Cou rt or
j udge may name, to be there used and considered as an
original, the copies of which will be deemed authentic.

986 . A similar application may be made by any party to
a deed, in order to oblige any other party to the same,
who is in possession of an a uthentic copy thereof, to deposit
such copy for the same pu rpose, and such other party is
bound to comply with the order of the Cou rt or j udge in
that behalf, under pam of all damages. The whole
nevertheless at the cost and expenses of the party requiring
such deposit, who is obliged to furnish with a copy of the
deed the person of whom i t has been required, and to
indemnify him for all travelling and other expenses.

98i . The petition must be served upon all other interested
parties mentioned in the deed.

988 . Upon satisfac tory proof, the Court 01' Judge orders
the document produced to be deposited in th e Registrar 's
or notary's office or ot her public office in which the Original
was ; or if it is a nota rial act, forming part of the records of
a notary who is dead or has ceased to practise, t hen in the
Registrar's office, or with the no tary in possession of the
or iginals of the notary who passed the deed; and every
regular copy of the document th us deposited is received in
evidence in the same manner as if such document was the
original.

BOOK THIRD.

FAMILY COU NCILS.

989 - 994 . (Rep, 3-1957.)

BOOK FOURTH.

TUTORSHIPS AND CURATORSH IPS,

995 . (Subst. 3-1957.) The appointmen t of tutors to
minors and cura tors to in terdicted persons and absentees is
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regulated in the d ifferent Books of the Chil Code which
t reat of such matters respectively.

996. (Am. 3-1957.) The appoin tmen t of curators to
successtons that are vacan t, or to property judicially
abandoned by insolvent debtors, is regulated in the respective
Books in the Civil Code and in this Code relating to such
matters.

997 . The appointment of curators to the property of
corporations that have been dissolved or declared illegal,
Is regulated in the Civil Code, in the Book respecting
Corporations, and in the Third Part of this Code.

998. The proceedings for t he appointment of curators
to substitutions a re t he same as those for the appointment
of tutors to minors.

999. Every curator other than the Administrator General
is bound, before acting' as such. to make oath that he will
well and truly perform the duties devolving upon h im.

999A. (Ad. 23-1916.) Where a minor is without a tutor.
or where h is Interests and those of his tutor conflict, the
Court may appoint a tutor for any special purpose, such
as consenting to a marriage, giving a receipt for a legacy,
<.'1' the conduct of legal proceedings, or may itself give the
necessary consent or authority.

999B . (Ad. 23-1916.) The like provisions apply in cases
of curato rsh ip or when a person who should be represented
by a curator is without one.

999C. (Ad. 23-1916.) The Court may , either upon request
or without request, give to a tutor or curator, any general
or special directions in regard to the care of the person
represented by him or the managemen t of the property of
such person .
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!t99D . (Ad. 2~- 1 !'H6 .) The Court, on being satisfied that
there is just cause for so doing, may displace any tutor or
curator and appoint another person in hi s place.

999E. (Ad. 23-1916.) Proceedings for the removal of
tutors and curators may be commenced by application in
Chambers instead of by action .

999F. (Ad. 23-1916.) In proceedin gs relating to Succes
stons and Family Law, the Court may dispense with any
formal requirements, when ever their observance would seem
10 involve disproportionate expense, or for other sufficient
reason and in so dispensing may give suc h di rections, if any.
M it may t hink fit .

BOOK FIFTH.

SALE OF PROP£RTY OF MINORS .

lOOO-IOll . (Rep.3-1957.)

BOOK SIXTH.
PROCEEDINGS RELATING TO SUCCESSIONS.

CHAPTER FIRST.

(Subst. 3-1957.)

GENERAL PROVISIONS.

1012. Provisions relating to the probate of wills are
contained in the Civil Code.

1013. In common form business grants of probate and
letters of ad ministration may be made by the Registrar bu t
the Registra r may refer to the JUdge any matter whIch he
thinks fi t.

1014. The Registrar is not to allow probate or letters of
administration to issue untn all the inquiries which he ma y
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see 8t to institute have been answered to his satrsracttcn.
The Regist ra r is, notwtthstandtng, to afford as great facility
for the obtaining grants of probate or administration as is
consistent with due regard to the prevention of error or fraud.

CHAPTER SECOND.

(Subst. 3·1957.)

LETTERS OF ADM INIST RAT ION.

101 5 . (1) The application for letters of administration
shall be made in the Regist ry by petition and shall be
accompanied by the following documents :_

(a) a certified copy of the will of th e deceased, if
it is a notarial Will, or the original will. if it is not
a notarial will, (where the grant is to be annexed to
a will) ,

(b) the affidavit or affidavits of proof of due
execu tion in the case of a non-notartal will (where the
grant is to be annexed to a Will),

(c) an affidavit setting ou t the names and addresses
of the persons enti tled to the gran t in order of priority
and con taining the administrator's oath,

(d ) an affidavi t of the assets and liabili t ies of the
deceased , and

(e) a certi ficate of the death of the in testate or any
other proof in lieu thereof.

(2) The letters of ad ministration shall not be handed
out until there has been produced to the Regist rar a certificate
In writing under the hand of the Accountan t General showing
that the Accountan t Gen eral does not objec t to such grant.

1016. ( I ) Letters of administration shall be granted to
the persons en titled In the following order of prior ity-

(a ) to th e persons wt th tn the h er itable degree in
ord er of their r ight to succeed the deceased, or

(b ) fa iling such person s, to the surviving wife or
h usba nd of the dec eased , as the case may be, or
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(c) failing such surviving wife or husband to the
person nominated by the Crown to a pply for
administration.

(2) Where administration is applied for by one
or some of the heirs only, there being another or other heirs
Equally entitled. thereto, the Registrar may require proof by
affidavit or statutory declaration that notice of such applica
tion has been given to such other heirs.

Ion . (1) Lim ited administrations shall not be granted.
unless every person entitled to the general grant has consented
or renounced or has been cited and failed to a ppear, except
under the direction of a J udge.

(2) For the purpose of giving effect to su bsection (4)
of ar t icle 586 of the Civil Code, the practice and procedure
relating to limited grants in for ce in the princi pal registry
of the Proba te, Divorce and Admiralty Division of the High
Court of J ustice in England shall, so far as the same is
not inconsistent with the law of the Colony and Is applicable
In local circumstances, apply and have effect in the Colony.

1018. Save as in the Fourth Chapter of Par t Th ird of the
Civil Code expressly provided, no person entitled to a general
grant in respect of the succession of a deceased person shall
be permitted to take a limited grant, except under t he
direc t ion of a Judge.

1019 . In t he case of a person residing out of the Colony,
administration or administration with the will an nexed, may
be granted to his attorney acting under a power of attorney.

1020 . Grants of administration may be made to tutors
of minors for their use and benefit.

1021. In case of a minor not h aving a testamentary tutor
or a tutor appointed by the Cou rt, a tutor sh all be assigned
by order of a JUdge founded on an affidavit showing that
the proposed tuto r Is a fit and proper person to be appointed
(or the purpose of taking the administration , t ha t he Is
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consen tin g to the assignment as such tutor and is ready
to undertake t he tutorship and that he has no interest
adverse to th e minor in the succession of the deceased .

1022 . (1) The oath to lead to a grant of administration
or of administration with the will annexed shall be so worded
as to clear off all persons having a prior fight to the gran t,
a nd the grant shall show on the face of it how the prior
interests have been cleared off.

(2) In all admin istrations of a special character the
recitals in the oath and in the letters of administration shall
be framed in accordance with the facts of the case.

1023 . Wh en any person takes letters of administration
in default of the appearance of person s cited, but not
personally served with the citation , and when any person
takes letters of administration for the use and benefit of a
person of unsound mind , unless he be a curator appointed
by the Court, a decla rat ion of all t he property of the deceased
shall be tiled in th e Registry, and the sureties to the
the admini stration bond (if ordered by the Cour t ) shall
Justify,

1024 . No letters of administration shall issue until after
the lapse of fourteen days from the death of the decea sed,
un less under the direction of a Judge .

1025 . Except where otherwise provided in this BOOk, no
person who ren ounces administ ra tion (with or without the
will) of the succession of 8 decea sed person in one character
shall be allowed to take representa tion to the same deceased
in anoth er character.

CHAPTER T HIRD.

(Subst. 3. 1957.)
CAVEATS.

1026 . (1) The Registrar shall provide and keep at a
conven ien t place in the Registry a Caveat Book in wh ich all
caveats filed under these provisions shall be entered.
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(2) Any person intending to oppose the issuin g of
3 grant of probate or letters of administration or to commence
any proceedings under these provisions shall, either personally
or by his solicitor or attorney, enter a caveat in the Caveat
Book.

]0 27 . (1) Every caveat shall bear the date of the day on
which i t is entered, the name and address of the person
entering it and an address within one mile from t he Registry
at which any doc uments may be left for him .

(2) A caveat shall remain in force for t he space of
six months only and then expire and be of no effec t; but it
may be renewed from time to time before t he issue of t he
probate or lett ers of administration.

1028 . No grant of probate or letters of administ ra tion
shall be sealed a t any time if the Registra r h as knowledge of
en effective caveat.

1029. (1) The person whose application for a grant is
stopped by a caveat shall, if he desires to contest the caveat,
issue a warning giving no tice to the person enter ing the
caveat to enter an appearance a t the Registry within six days.

(2) A warning to a caveat may be issued whether
papers to lead to a grant have been lodged or not .

(3) The warnin g to a cavea t shall state;

(a) the n ame and interest of the party on whose
behalf the same is issued, (and if such person claims
under a will or codicil, the da te of the will or codi cil,)
and

(b ) an address within one mile of the Regist ry a t
which any notice requiring service may be left .

(4) It shall be sufficient for the warning of a cavea t
that the Regist rar send by the public post a warning signed
by himself and directed to the person who entered the caveat
a t the address mentioned in it.
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1030. (1) In order to clear off a caveat when no
appearance has been entered to a warning duly served,

(a) an affidavit of the service of the warning, stating
the manner of service, and an affidavit of search for
appearance and of non-appearance, shall be filed, and

(b) the applicant for probate of a will or for letters
of administration shall obtain from the Registrar a
certificate of non-appearance and apply to a Judge
for an order that he be at liberty to proceed with his
application and that the person entering the caveat
be debarred from entering any further caveat in
respect of that application.

(2) Upon such order being granted the applicant
for probate or letters of administration shall be at liberty to
proceed with his application as if such caveat had not been
entered.

(3) The Judge may, upon making such order, direct
that the person entering such caveat pay to the applicant all
reasonable costs incurred by him by reason of the caveat
having been entered and such costs shall be recoverable by
means of a writ of execution .

1031 - 1061. (Rep. 3-1957).

CHAPTER FOURTH.

PROV ISIONAL POSSESSION.

1062 .
manded,
JUdge.

Provisional possession, whenever it may be de
must be applied for by petit ion to the Court or

1063 . The petition in the case of absentees must be
accompanied by the affidavit of three persons as to the
absence, and one or more affidavits establishing the facts upon
which the petition is based, and also by such other proof as
the Court or j udge may deem necessary.
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106-1 . P rovisional possession cannot be granted until after
notice has been given and published, in the manner required
for the summon ing of absentees, calling u pon all persons who
may have any rights against the succession or the property
in question to brin g their claims before the Court or Judge.

1065 . The proceedings upon such claims and upon t he
petition for prov isional possession are the same as upon
ordinary suits.

CHAPTER FIFTH.

VACANT SUCCESSIONS.

1066 . The curator to a vacant succession appointed in
virtue of article 628 of the Civil Code is bound to give security
for the fait hfu l discharge of h is duties , and is a lso bound t o
give notice of his appoin tment by two adver tisemen ts in the
Gazette.

1067 . The Administ ra tor General or curator disposes of
the movables if not considered to be above the val ue of
ni nety-six dollars; if above that value, he obtains their sale
by t he Sheriff , who pays over to him the net proceeds of the
sale by cheque.

1068 . He cannot sell the immovables, nor sh ares or stock
in manufacturin g or financial assoc iations, without the
consent of all the parties interested. If this consent cannot
be had , the Court or Judge may orde r that the property be
sold by t he Sheriff.

1069. He is bound to render an account of his adminis
tration, in the same manner as any other curator, and also
trom time to time whenever required to do so by the Court
er Judge.
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BOOK SEVENTH.

879

GENERAL P ROVIS ION S APPLYING TO TH E DIFFERENT T IT LES

OF THE S IXTH P ART OF THIS coos.

1070 . In all proceedings under the different Books ot th e
Sixth Part of th is Code, the delay upon summons is one day
when the place or sei vice is with in a distance of ten miles ,
and with an ad ditional delay of one day for every additional
ten miles.

1071 . All applications made or proceedi ngs brought
before the JUdge must remain in the records of the Court
and form part thereof.

1072 . The Registrar may exercise a ll t he powers conferred
upon the Court or Ju dge ; but any decision by such Reg istrar
is su bjec t to be revised by t he Judge, upon applicati on being
made to that effect, after notice given to the persons
interes ted.

J073 - 1085. (Rep . 29· 1955.)

F INAL PROVISIONS.

1086. The forms contained in the Appendix to tnts
Code, whether in connection with this Code or with the Civil
Code, or others to the same effect, may be used in the cases
to which they are intended to apply.

1087 . The laws conce rning p rocedure in force at the ti me
of the comin g into force of this Code, a re abrogated :

1 . In all cases in which this Code contains any
provision indicat ing that effect either expressly or by
implica t ion;

2. In all cases in which such laws are con t rary to or
inconsistent with any provision of this Code or in which
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express provision is made by this Code upon the particular
matter to which such laws relate;

Except always that as regards proceedings, matters, and
things anterior to the coming in to force of this Code, and to
which its provisions could not apply without having a
retroactive effect, the provisions of law which without this
Code would apply to such proceedings, matters, and things
rem ain in force and apply to th em, and this Code applies
to them only so far as it coincides with such provisions.
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APPENDIX.

PART FIRST.

FOR"tS CONNECTED WITH THE CIVIL CODE.

Xo . I.

I n connection with a rticles 1998, 2020.

M emor ial 0/ the Appoin t ment 0/ a Tu tor to M inors and foe t he
r reser rauon of the l eaal or tacit llypothec, Result in(l

f rom such Appohltmen t.

A memor ial to be' registered of the appointment of A . B , of, &e.•
(i nser t the place of abode and descrip tion of the tutor) to be tutor
to C. D., E. F . &e.. m inors, whteh appointment was made by a nd under
the author ity of L . M. (insert the name 01 the Judge or RegiStrar bU
whom the appointment has been mOdel, at custrtes. on the
da)' of In the year of Our LOI d : And the
said appoint ment is hereby requ ired to be registered , for the preset
vauce of the mortgage resulting therefrom, on the real estate of
the said A. . B. estate the amount 0/. it it hos been limited I, by N. O.
of. &:c., (Ins ert the name and descr ipt ion ot the person requiri1lg the
r..gistration I. As wttness my ha nd, thl~ day of

Signed In the presence of

O. P.

R . S.

s ». 2.

In connection wlth a rticles 2002, 2020

M emor ia l 0/ a J ll dgment .

A memoria l to be registe red o f a judgment In the Supreme or
Di.s t rlct Court si t ti ng at , in the year of Our Lor d

, between A. B ., ot &c., p la in tiff ,
and C. D., or , ec., defendan t , tor
with interest fr om, k c., and costs taxed a t ; whi ch said

8B1
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judglnl"nt was rendered on the
and is hereby required to be
vnness my hand. this
&<.

S!gned in the presence o f

J . F.

T. P.

day of the said mon th of
fc>g is le rcd by (th e said A. S .l

day of

xo. 3.

In connecti on with a rticle 2031.

Certificate of Dlscllarge from a Judgmen t
brtm Regist ered .

which hr-s

To the- Registra r

I, A. B. , of, & c., do hereby ce rUfy that C. D ., of, &c., h a tll paid
me the amount due upon a Judgment recovered in the
Court or at ill the year of Our COld
toy me the said A. B., against the sald C. D., for
debt, ana • and cools, which judgment was rel':lstered,
on the day of , in the year of Gur Lord,

And I do hereby require an entry of suc h pavrnen t
to be made. in the regis ter wherein the sa me is registered, pursuant
to law. As Witness my hand, t his day of
In t he year of Our Lord. &c.

A. B .

Signed in the presen ce of

J . K . of. & c.

L . M. of. &c.

::"00. -I.

I II conn ocuon with a rt! C' le 2031.

A Certifi cate to Discha rge a Mortgage .

To the Re gistrar of

I , A. B .• of, &c.. Ithe mortgagee ill t he deed or h is hei rs ezecu
tors. ce-cror.s, or admin istra torS), do hereby cer ti fy that d D., of,
&c.• h at h pa id t he am ount d ue upon a deed or m ortgage, bearing date
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the day of in UU.' year of Our Lord
made between the sa id C. D.• ot the one part : a nd me the sard A . EJ
tor E, t . 4$ the case maV bf'l . Or the ot her part ; wtueh was
registered on the d ay of in the year of Ou~ Lord

: And 1 hereby rNlui re a n entry of such payment
10 be mace in the reg ister wneretn the sa me is registered, pu rsuant
to law.

883

As wit ness m y hand, this
In the yea r- o f Our Lord,

Signed In the presence of

O. P. of, &:c.

R . S. of , &:c.

day or

A B

I n connection wit h a rticle 2031.

A Certificate to Discharge Cl Notarial Obligation, and
Ex tinguish the HlIpothec t here by Const ituted .

're the Regist ra r o f

I . A. 8 .. of &: c ~ (t he h llPotheca r ll creditor. h is heir.~ . eucl4tors,
COlratorS, or administ ratorSf, do hereby certify that C. D .. of &:c.•
t a th paid the amount due upon a notarial obligation bea rt ng date
the day of in the yea r of Our Lord.

. made by t he said C. D.• 10 me and in my ravco r.
tor In ta cour 01 O. H. as t he case may be! as the obligee therein
na med. before E. r .; nota ry royal a nd wunesses (or before E. F, and
another, notaries royal. as the case may be l , which .....&5 registe red
on the da y of In the year of Our Lord

. And I do hereby require an entry ot s uch
pa ymen t to be made in the Reg ister wherein t he sam e is registered .
pursuant to la w. As wit ness my ha nd . this day ot

in t he year of Our Lord.

A. B.

s tgned In the presence of

J . K . of, etc.

L. M. of, et c.
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PART SECOND.

[Ch. 243

FORl\fS CONNECTED WITH CIVIL PROCEDURE.

xo. G.

In connection wttn article 8~.

A.O'Idarit 01 the Plain t iff for one 01 the Pla ill tifJ~ )·

St. Lucia. In the Supreme Court.

A. B. , Plaintilf, us. C. D., Defendan t .

A. B., or , the plainti ff (or one of the plaintiffs ) In
this cause, being duly sworn, doth depose and say, that the sum or

. being the amount demanded of the defendant in
this cause, ts justly due by him to the plaintilf (or plaintiffs) herein,
tor the causes in his (or their) declaration m en tioned : a nd th e
said deponen t hath signed (or h ath declared himself una ble to sign,
being thereunto duly required),

Sworn befOre me, at
19

Signature,

this

J .S. P .

Signature 01 th e Judge,
Regist rar or Commissioncr.

Xo. 7.

A . B.

day of

In connection with article 8$.

Affidavit of a Person other than a Pla intiD.

St. Lucia. In the Supreme Court.

A. B., Plaintiff, vs. C. D., Defendant.

E. F ., of , being duly sworn, doth depose and sa y, that
to his personal knowledge, the sum of being the Whole (o r
part as the case may be) of the amount demanded of the defendant
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In this cause , is [ust.ly due by hi m to the ptatntrn (or plalnti r's l for
the ca uses in his (or their) declaration mentioned; and the said
deponent na tn signed (or hath declared himself unable to sign, being
thereunto duly requi red).

Signatu re, A. B .

Sworn before me, at
19

t his day of

J.S. P.

Sig nat ure of the Judge,
Rerist rcr or Commissioner.

be t wo or

be Admi111stered t o Experts.

, (if the re

xo. 8.

In connection with articles 295 and 296.

T he Oat h to

I , A. B ., of
more persons to be sworn, say, I , A. B. , of
and I , C. D., of ) do make oath and swear, that in the
presence of E. F., the plaintift', and G. H., the defendant, named In
an interlocutory judgment pronounced In (here insert the name of

the Cour t ) , bea ring da te the day of ,
or in their absence, after due notification shall have been given
them, to attend at a place to be designated , and on a day and
hour to be specifica lly named to them res pectively, I will faithfully
proceed as an expert to the view and examination required by the
said in te rlocuto ry sentence; and that I wlll truly report my opinion
in the premises , Without fa vour or partia lity towards eithe r or the
said parties; So help me God.

No, 9.

In connection with articles 295 and 296.

Cert ificate to be Made a lld Signed by t he Comm issioner , of the due
Administration of t he Oath .

Sworn before me, , a Commissioner of the
Supreme Court , (or sub.delegate authorised by the commission or
t he Judgment as the case may be, hereu n to annexed as the case may
be) at , on the day of the
month of , In the year
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No, 10.

[Ch. 243

In connection with a rticle 299.

The Oath to be Administered to Witneues .

I , (insert t he !lame, prOfession or q u.ali ty
and place of residence of the U'U7Ieuesl, do make oa t h and swear
th a t I am not rela ted or allied. to. or employed by any of t h e
parties in the suit, and I am not In te rested in t h e event of the
cause d epe nding be tween them (or, i f lCitneu sails he is , s ~tlte in
lrhat aeeree he declares hinuelf to be related or allied to either a'ld
IC hich 0/ the parties, or u'hat sit u. at iOn he holds in the / am ily
0/ either 0/ tnem », and I do) also swear that the evidence Which J
sh a ll erve between the said pa rties eerore the experts (or a rbltt'rs o r
arbitrators, a ... the case mall bel, named in the Interlocutory
Judgment pronounced by (here IIlsert t he name 0/ the c ourt ), In the
sa iq cause, sh all be the truth. the wh ole t r uth. and nothing but t h e
t rut h ; So h elp me God,

No . 11.

I n connection with article 367 .

Ajj1davit 01 all Opposallt or 0/ some ot her Person ,

St. Lucia . I n the Court.

A . B ., Pla ln ti tr. vt. C. D~ Defendant.

' od

G. H ., Opposant.

G . H .• of , the opposant tor on e of the opposa ntri)
In Utis cause (or other ~rJOn, as the case may be), being duly sworn
doth depose and say. t hat t he facts set forth in the annexf'<! opposi
tion. a nd t;3:eh ~nd every of them. Is and ar e true ; a nd t h at the
said opposition IS no t made with any intent unj ua tly te delay the
execuncn of th e l ut;lgment ren dered In th~ cause, bu t t hat the sa me
ts made In_ good fait h fo r the 5011.' purpose of obtaining JustlCf! and
~e said .deponent h ath signed (or hat h declared hi mself una~le t o
Sign) , bemg thereu nto d uly required.

Sworn before me, at
19

this

Sigllature ,

J . P.

G. H.

fiay of

Slunature 0/ the Judge.
Regist rar , Clerk, or Commissioner.
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::"'0. 12.

In connection with a rticle 609.
To C. D., of (state her e t he address and calling 01 the party ) ,

Defendant in the cause wherein the J udgmen t , an authen tic
copy whereof is hereun to ernxcu. has been rendered.

Take Notice that the undersigned, A . B. , P lai nti l! in the said
cause, hereby de mands of you, u nder and by vir tue of the provisions
con ta ined in arti cle 607 of the Code of Civil Procedure , a copy of
which a rticle is hereunto subjoined for your fur ther information In
the premises-that wit hin thirty days fro m the perso na l service to
be made upon you of the roregotng certified COpy of the said
Judgmen t, together with this Noti ce, you do ma ke a nd file the
statement prescribed in the said article, in the m anner and u nder
the penalties therein set forth .

Done l1t this day of , 19

A. B .. Pla intll! .
(Here insert a copy 01 th e said article) ,

~·o . 13.

In connection with a rticle 612.

St. Lucia In the Su preme Court.

No. (here state the number 01 the action. )

A . B ., PlaIntur ;

us.

C. D., De fendan t .

Public Noti ce is hereby given , in pursua nce of the provisions of
article 612 of the Code Of Civil Procedure, tha t a t the hour o f

in the noon of
the day of next (or instant,
as the case may be) , or as soon a fte r that hou r as may be , at the
Chambers of the J udge, the undersi gned a creditor of the defendant
will apply to t he Judge for the appoin tment, of a fit and proper
person to be Curator to the property, real and personal , of the sa id
C. D., Defenda nt in this cause, who has made and filed in the OIDce
of the Registrar , a statement under oath of the same, and also of h is
creditors and their claims, togethe r with a declaration that he is
.....iIIing to abandon his property for the benefit of h is creditors-the
whole as by the saId Code required .

And all persons, creditors of the sa id C. D., a re hereby notified
then and there to attend, to make to the said Judgll such
representation or s tatement in the prem ises a s they may see fit to
make .

887

Given at • this day of 19
A. B ., Plain ti ff.
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xe. H .

In connection ....1th article 612.

[Ch. 2 1 ;~

Sl. Luela. In the Supreme Court.

No. (hu e state the number of the act ion .)

A. B., Plalntltr:

".
C. D., Defendant.

• n d

E. F ., Curator to the property and errects
of the said Defendant.

Public Noti ce is hereby given, In pursuance of the provisions of
e rueie 612 of the Code of Civil Proced ure, that on the
day of Instant (or last p as t , as t he case mOll ot ).
the sa id E. F., of (state here the address and calling 01 the Curatorl,
was by order of the Judge, appointed t o be Curat or t o t h e p roperty
and errecte, of every kind, rea l and person al , of the sa id C. D .,
Defendant In this cause, abandoned by the said C. D ., for the benefi t
at h is creditors-erne whole a s by the said Code provided.

And all persons, creduors or debtors of the sa id C. D., are
hereby no ti fied and recutred to govern themselves In the premises
accordingly.

Given at . th" day of 19

A. B. , of
sa y, that C. D " ot

E. F ., Curator.

(Or A. 8., Pla inti ff, or C. D., nerendaru. as t he case may be.)

xe. 15.

In connection with article 639.

Affidavit tor Warrant oj Arrest 01 t he Persoll.

&c., being du ly sworn, doth depose a nd
Is personally Indebted to

, In the sum ot
that this deponent Is cred ibly informed, hath ('very reason to

belleve , and doth verlly a nd In his conscience belleve, that the
sa id . is imme.diate;y a bout to leave the Colony
(allege specw.ll y the reason s WhICh lead to th e beliej tha t the
tietenaant: is about to leave the Colony, and embody the requt rcmente



APPENDIX. 889

; and this deponent

, without,
body of the

whereby the said
a warrant of attachment against the

, may be deprived of

of the a rtacle ) ,
t he benefit of
sai d
remedy cgamst the said
hath

Sworn before me, this day of

No, 16.

I n connecuon with articles 651 and 652.

Warrant t o Arrest the Person .

St. Lueja.

A . .IJ.. Esquire, Commissioner of the Supreme Court in the town
lOr parish) of

T O a nd to the keeper of the Royal Gaol of
the said district, greeting:

I command you. that you take of ,
if he be found, and h im, with all due diligence. con vey to the
Royal Gaol, and deliver to t he keeper thereof, together with this
warrant : and I do hereby command you , the said keeper, to receive
the said , and him safely keep for the spar-e of
twenty-four hours, and no longer, unless. be fore the exptranon Of
that time, a writ of cap ias ad respondendum be duly served
upon h'm, to compel h im to be and appear personally In the Supreme
Court on the day of the return of suc h wr it , to answer
of of a certain debt , interes t and costs , amounting to
the sum of

Given under my hand a nd seal, this
in the year 19

da y of

No. 17.

In connection with a r ti cles 682 and 683.

AffidaVit to Obtain War ran t 01 Attachment.

A. B ., of
that C. D., of
of

being duly sworn, doth depose and say
Is indebted to

In the sum of

That th is deponen t is credibly Informed and h ath every reason
to believe, and doth Verily a nd in his conscience ceucve. that the said

is secreting or is now a bout immediately to
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secrete estate, debt, and erreeis. or Is about to
a bscond and doth in tend , uddenly to depart from the Colon] . with
Intf>nl to defraud the said and
creditors.

that he doth nrHy eeueve. tha t
of attachment

to seize his goodll and chattels,
may lose his debt and sustain damage.

This deponent furthe r saith.
without the benefit of a warrant
a~alnst the said
t he said
and hath

Swam before me, at this

No. 18.

In connccUon with article 683.

Warrant 01 At ta chment .

A . B ., Esq uire, Ccrnrruss tone r of t h e Supreme Court,

To greeting;

I comman d you. at the Instance of • to
attach of and belonging to
and t he said keep and detain In you r charge and
custody, for the period of three days from t he dale hereof, and no
lenger, unless be fo re t he ex plraUon of three da ys the said
shall be seized by writ of attachment issuiIll from the Sup reme
Court at at the suit of t he said

Given under my hand and eeer. at
day of In the year 19

thls

No, 19.

In connection with a rticle 739.

Form 01 teouce In. the Gazette.
St. Lucia.

day of

K now all men tha t A. B. of of

, by his petition filed In the Suprem e Court under
No. , pra ys tor t he sa le at an im movable, to wu : A la nd
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(or estate) containing in the Parish of
, bounded as fOIlO.....s, to wIt :

which la nd Is now occupied by D . C. lor has not been occupied for
years. and was last occu pied by N, ) and the said A. B.•

allegin g that by De ed of (en tered into by D. E. of
I before F, G, Notary. (o r as the case may

brl at on the a h ypothec was constitut ed
upon the said Immovable here tnabcve described. for the sum of

claims from the presen t proprietor of t he said
immovable the sum of d ue to h im for

The !aid A. B . further alleges that the present propri etor cf the
sa id tmmcvable is unkno.....n (or uncertain) and tha t the known
propnetors since the date of the said Deed of •
nave been N. G . and F.

Notice Is therefore given to the proprietor Of the tmmovaote to
appear before the said Court at casutee wll h in two months, to be
rec koned from the fourth pu blication of this present notice, to
answer to the dem and of the said A. B ., failing which. the Court ""111
order that t he said immova ble be sold by the Sheriff .

891

First tnseruon

xe. 20,

• (date)

H . P.

Registrar,

I n connection with ar ticle 743.

For m 0/ Writ t or the Sale of t he l mmomble_

To the $ht'riff.

Whereas the ronowtng notice hath been given in con fcrmlty
'i,ith article 739 of the Code of Ch'l! P rocedure (recite t he n(l!iCt ) ;
.nd .....nereas Judgment wa s rendered on the
day of , ordering the sale of the immovab le
described In the said notice, you are hereby to sell t ll,:, said
Immovable in order to the payment to the said A , B .• o! the
sum of with interest from and
costa, and you are requ ired to ma ke a retu rn of this Writ and et the
oppositions which ha ve then been placed in your hands, on the

H. e.
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No. 21.

[Ch. ua

I n connection with article 744

Form 0/ Appearance.

I. B . C., a ppear to answer to the peti~i?n of A. _B., u proprietor
of the Immovable described In the said peutton. by virtue of '3 .a u bV
Ilirtue 0/ what title VOlt are proprleWr. alld give the date 01 the Du d3
bV virtue 0 / whkh )lOll are , ,,"ch proprietorl.

1\"0. 22.

In eonnccucn with article 773.

Pu bli c Noti ce Is he reby given that there has been lodged in the
office or the Regist ra r a deed made a nd exec uted before A . B . and
colleague, Nota ries Roya l, on th e da y of
between C. D. of . of the one par t ; and E. F. of

, of th e other par t ; being a (salel by the
said C. D. to the said E. P., of (a lot or parcel Of land l situate.
&c.• and possessed by as proprietor, for the three years
now last past; An d all persons who have or Claim to hav.. any
pnvucae or hypcthee under a ny title or by any means whatsoever in
or upon t h e said ( lot 0/ kmd l , Immediately previous to and at the
time the same we re acquired by t he said C. D., are hereby 1l0tJfied
that application will be made to the said COurt 011
the day of , for a j udgm l'n t of
confirmat ion, and that they are h ereby required to nle their
oppcsrucns in the omu of the sa id Regis tra r eight days at least
before the said day, In default of which they 111111 be forever p recluded
from the right of SO doing.
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Vo lu m e IV ( ' h 3pler H2 l'a l;e 197.

The /lu mbers reter to t he Articles, /lot the Payes.

Abandonm en t
by ascendan ts. 1197.
In alienation for rent, 1503.
of dh "crs things, see Surrender, StrOll Proper!" .
of property In emphyteusts, 525.

Abbrevi atlons
not allowed in Records of Ci\'i! Status, 31.

Absence
as regards contingent rights, 70-73.
as r ega rds marriage , 75-78, 155A.
defin ed, 52.

Absentee
a bso lu te possession of property of, 64.
care of minor enncrcn of, 79--8'1),
con ti n gen t ri ghts accr uln g to, 70-73.
curator to. when named, 53, 54.

appotntmenc of, 54
duties and powers or. 55-57 .
when h il; powers cease, 58.

provtsronaj possession o f property at, 59- 68.
when adminlst rator..general administers property at , 53.

Ab.,..,
of enjoymen t by usurructuarv, 430.

a cceptance
of Community, sec Community.
of ems. 728-736.

Accession
rlaht of in general t see Own ersh i p ) , 3G3 -3G8.
as regards Im mc va bles, 369- 379.

279
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AccessiOfl-<ontlnued.
as regards movables , 380-393.
OH'I" .....hat Is produced by a thing, 364--367.
ever what becomes un ited to a t hing, 368.
between coheirs, 596.
as regards Join t legatees, 804.
between consorts (ratners and mothers ), 570.
between joint do nees. 804.

Accessories
comprised In t-gactes. 827.
In sale, IfQ9, 141'2.

Accident
see Fort uitollS ~l"ent .

Accoun t
by admtntst rator, 592, 603.
of community, 1271_ 1294.
by t utor, 268 et seq.

a cereuo»
ot property bequeathed, 824.
see Accession.

Acknowledgment
of debts , 116S.
of illegitimate children, 208.

Acquests
or community, see Commll1lJty.

Acquittance
sec Paymell t .

A<t

when a majoeuy ma y perform. I i 40.

A <t'
notartar, 1139- 1142.
confirming voidable obligations, 1145.
done abroad, erreet of, 6.
of recognition, 1144.

under private signature, wha t proof they make, 115-1-1160.
authentic, how make proof , 1138.

how const rued, 7.
commercial , 1158.

of civil status, Sec Records 0/ Civil Status.
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AQmlnist ra tion
eonnnuruty, see COI/IIU/m UII.
curators. 297.
succesacne. 584 et ~eq .

t uto rs, Z50 et ~eq .

voluntary, see ....egotiorum eesno .
...nts. 857, 859, 860.

Administra tor Gene ral
a bsen tees, 53.
suceessicns. 608.
t rusts . 2173.

Adnllsslons
Judic ial or ext ra judicia l. 1172_11 74.

Adultery
a cause o! separation from bed and board, 157 .

Advocates
cannot buy litigious rights, 1395,
duties and rights of, 1632, 1633.
prescr iption agai nst, 2121.

Affinity
see wuucsses, " 'ills. Marriages,

Ago
at majority, 213. 284.
what, requisite to r marriage, 81.

Agency. 1601_1661.
definition, 1601.
general or special. 1603.
gr...tuitous. 160~ _

married women, 1608.
minors. 1601.
powers of agent, 1604- 1606.
presumed . wnen, 1605, 1651.
revocation of, when affects thi rd pa rties , 1658.
termination of, 1655---1657,

Agent
account at. 1613.

acts or, afte r ter mina tio n. when va lid, 1660.
liability o! principal tor , 1627 et scq.

buying or selling tor himself , 160a.
death of, 1661.
duty, 1609 et .~eq.

exceeding powers, 1604, 1618, 161 9.
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A gen t_ con t i ' l ued.
interest, when liable for , 1614.
joint ag ents, 1612.
lien. 1623.
ren unciat ion, 10;)9.
salary and expenses of. 1622.
substitu te. habUit)' for and of. 1611.

Alienation
for re nt , see Rent .

AUNtS
mar be witnesses to lIli ll~. 782.
mar inherit a s Bri ti sh subjects. 19. 552.
stat us and ca paci ty, 5. 15. 18-Z0.

Aiilncntan' allowance

see sta intenance,

AUu\"ion , 375.

Ambiguit)"

of laws. ho". dealt with. 9. 10.

Animals
responsiblllt )' of owner or user 01, 987.
s t ra y ing, 537.

see Dog.

Annuit it>s
value of, ho..... determ ined, 1810,

Appre n tices
their responstblrlty. 985.
r~ponslblJjtr o f master of, 986.
prescrip tion of wlgl's o f, 2122. 2123.
prh "i1 ege of, 1900.

s uccession. expenses not re t urnable to. 662.

Architects
privilege of claim of, 1905,

see Lease a nd hire 01 J.I'ork , Prescription .

Arrears

of annual rents presc ri bed by 5 years , 21l L
when claJm for mus t be registered, 2Ol:).t~2006 _

Arrellt

of debt<Jrs . see Imprisonment.
When debtor exempt from, 2138-2 \40.
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Art ISans
responsible for their apprenuces, 986.
rules applicable to. 1595--1597.

A.scrndants
mainten ance, 135--133.
when and how they inherit, 569-573.

Ass ign ment
of debts and ri~ht.s of action. 1478 et seq.
or leases , 1542. 1550.
of litigious right s, 1490 et seq.
or right s of auccession. 1487 et seq.

Att achment
tor r en t. 1529. 1530.
In revendtca ucn, 1892.
mode of, determined by law of Colony . 5.

Auct ion . sa le by. 1474.

Auth en ticit y
ot acts ma de abroad, 6, 1152.
of copies of authentic copies. 1147-1151.
ot neta r tal a cts. 1139. 1140 .
or registers of civil st a t us, 27.34.

see Falsi ty .

Auth or
dl'fin ition . 1 1 1.

Auth orit y
p,"ren taJ , see Parent al Au thor it ll ·
m a rital , sec Ma ri tal Authority.

Authorisation
ot ....-tre , no longer necessary. 147.
of tutor, 257. :166. 267.

n
Bad Faith

as rega rds expenditures and improvements. 372.

must be proved , 2066.

see Prescript ion .

uemrre
ca n not buy certain litigious rights. 1395.

Ban kin g, by corp orations. 327.
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Bank not es
no prescr ip tion of, 212 1.

Bankruptcy
as rega rd.s cont racts, 970---972 .
regist ration, 1974.
Se1.' also Commercial Code.

Bank stock
is movable, 344.

Banns, 95-104.

Bet , wnen binding, 1822- 182-t.

Bil ls o f Exchange
prescription , 2121, 2129.
see a lso CommerCia l Code.

Birth
how established, 196 et seq.
records of, 38-40.

tegtumated pe rsons, 41A.
Boarding schools , orescrtpuo». 2122.

scners
when immovable by dest tnaucn, 337.

Borrow",r
obliga tions 0 1. 1666---1672, 1682-1 686.

Boundaries
set t fement 01, 454.

Branches
o\'e rhangml/:. when may be cu t, 479.

Brit Ish subj ect. 14 . 16.

Brothl'r·in-law a nd sis ler -in. law.
m arriall:e between, when permitted, 91A_

Brothers and siste rs
marriage between prohibited, 91.

BUlld ", r
Iiab!llty, 1584, 1585. 1588.
prescription as to h is wa rra n t y, 2120.
privileges of, 1903, 1905.
registration 01 his pr Ivilege , 1984.
work by est imate and contract , 1583 et sec .

•
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Build ings
Intermediate works, distance. 482.
rights of owner of MJiI, 369-372 .
servnuoes relating to, 483.

Burial. record or, 44 .

c
Ca.n~lling

or cont raet to build by owne-r. 1591.
of real rights . 2028, 2037.
see Regist rali 07l .

Capaci ty
cont racts, 919-92l.
deposit , 1100, 1701.
gifts, 700. 702.
marriage. 81.
novat tou. 1101.
quasi-contracts. 97-1 .
quast.dencts, i'a5.
sale. 1392.
tender. 1094.
traders. 149. 283.
transa ctlon. 1814.
wills. 770-777.
witnesses.

a ttestlng, 1139.
to Wills, 782. 789.

Capias. 2137.

Captial. ot rents. how estimated, 1810.

Ca rr iers , 1573 et !<eq .• 1702. 1703.

Ca ttle
lease of, on s nares, 1598-1600 .
as rega rds usurruct , 428.

Cause
or eonsiceranon in cont racts. 918.

Chief .rusnce
meaning of t erm . 1 1 26.

Child
cor reeuon. 212.
custody of, 210 et seq.

absentee paren ts , 79, 80.
du ring separation suit, 168.
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(,hlld-con tinued.
tnecntmate. 205-209, 579.
incestuous or adulterous, 205, 709.
legitimacy of, 186 et eco.
legit imation, 205.
mantcnance, 135.
meaning of I I 2, 915.
parents unknown, baptism of. 41.
separation. effect of, 182--184.
subsequent birth of, to donor, 752.

Chimneys, 482, 1"J9.

Church
sec Prescription.

Civil Righ ts, 14, 23.

Civil S tat us, 5,
records of, 24 et scq .

Cle rks
of Cour ts , ca n not buy ce rtain litigious rights , 1395.
of notaries. cannot be Witnesses to wills , 782.
prescription o f claims of, 2123
prtvtlcge of cl aims of, 19('0.

eo-debtors
se e Oblig<1tiolls .

Codicil, 778.

Co-habltatlon
effect of, in marriage, 124.

conaterats
see Successions,

Collocatlon
definition. 1 § 3.
of li fe rents, 1809.
sec Pridleges, Hypothecs.

Commencem ent
definition, 1
in writing,
admits oral

of proof
~ 15.

as rega rds filiat ion.
evidence, 11 63 § 7.

200, 201.

Commercial matters
evtoeno, In. 1136, 1137, 1163,

Commercial wri tin gs, their date, 1158.
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Common property e ctweeu l\eighboUI~ .

ditch es , -1 73--176.
hedges, -177--'179,
trees . 478--181.
walls . 460 et seo., -183.

Com mun ity of P roperty
accept an ce or renuncia t ion, 12;)G et seq.

Inventory. 1259_1263.
rcnuncta t to». b}' hetrs of Wife, 1270.
wife under age, 1258.

administra ti on , and enect of acts of elthcr consort. upon , 1211 et sec.
assets , 1192 et eeq.
bequest s by consort . 1212.
co mmences from day of marriage, 1189.
conventional, abolished. 1182,
covenants exci cc.na . erreets of , 1300.
eenn.uon. I s 4. 1190.
d.ssoluticn. 1228 et seq.

set' Separat i011 0/ p ropert y .
cannot be re-established. 1238.
r:gh l.~ of .•urvtvorshtp. 1240.

liabilities. 1200 et seq.
partit ion, 1271.

par-utton of a.....ets. 1272- 1234.
partition of llablllti('s, 1285-1294.
renunctatton. erreet of, 1295 f' t sec.

Company
h ow dcs tgna ted . I J 41.

Co m pe nsat ion (communi ty),
tor benefit der tved , 1221 et seq.

CompellSatlon lset corti
see Set ob ·

Concubinaries
gifts between. j 09.

Condit ions
contracts, 918, 1010 et sco.
cont rary to law or good morals or impossible, 701, 1011.

g ifts. 751, 756. 763,

Confirma tion
of title. a rnude of extin gu ish ing h ypct b ecs. 1966.
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Contusion
when it takes ptace. 1044, 1069, 1128.
when it avails the sureties, 1129.
when it ceases in matters of hypotheca. 1966.

Consent
in con tracts. 918, 922.

CenslderaI ion
ill contracts , 911A, 918, 923, 924.

Contempt of Court , 2134 I 13.

Contractors
see Work. lea~ and hire of.

contracts and Agft'('mcn l.s. 918
definition. 1 1 6.
Ill"hen onerous or gratuitous, 1 I 8.
contravening pUblic order or morality \'oid. 924.
essentials of. 918.
English law applicable, 917A.
.. consideration " defined, 917A.
eapaemes of persons to enter into, 919-921.
cause of, 923.
nullltles In. 92>-9«.

see Cr ror, Fraud , Violence. Fear, Lesion.
tnterpretauon of. 94:'-953, set" I ll l trprel aHon 01 contracts.
eneet of, 954-960.
eneet of as regards t h ird pa rties, 961-964.

Contramte par corps. 2133-2140.

coparuuoners, 690, 1906, 1935.

Copies
",'hen au'hentic , 1147_11 51.
when prlmu t aoe proof, 1152.
when may serve Ins tead of originals , 1149-1151.

Corporations
how des rgnatea, I I oi l .
a rt' ideal pe rsons, 312,
...-hen deem ed legally constitu ted , 313.
kinds of, 314-316,
have a corpora te name, 317.
rights of. 318--321.
may make by-laws, 321.
prtvneges of, 322,
responsiblllty of members or, 323.
dlsabllt ttes of, 324, 844.
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COrpora t ions- eollti llued.
prohibi tions erreenng, 325-327, 774 .
when cannot issue p romissory notes , 327.
how dissolved, 328, 329.
l iquidation of a ffa irs of, 330.
curators to d tssojved, 331.
duties or cura tors to disso ln>d, 332.
property belonging to, 354. 359.

Correction
of children, 212.

corrcsrve SUbstances
nea r neighbour 's property. 482 I 2.

ccsts
thf' lr privilege. 1889, 1890, 19i13, 1910.
see Expell ses.

cc-sureues
see Suretyship.

Cc-Tutors or J oin t-T uto rs , 218 et .I CQ.

Coun ter - let ters
eenunon. 1 l 30.
erreet . 1143.

ccuuter-Walls
between neighbours, t hickness or. 482 , 1.

Cour t
meaning of term, 1 I 9.

covenants
~ Contracts ; Marriage c ormanu .

Crl.'dltors
meanin g of term. I I 10.
co n tr acts In fraLd of . 965, er $l"Q.

subsequent. when may demand nullity, 971.

crcn Prtvllege, 19W.

Crown
quesuons as t o ri ghts of , gove rned by law of Colony, 5.
succession falling to, 519, 601.
p rivilege of cla ims of . 1889, 19.
If'Ral hypothec of, 1922.
h ypot h eca In fa vour of. exempt from registration, 1969.
When subject t o th e rule concerning prescription, 2015-2079.
what things belon g to, 530, 535.
p rovisions re trustees b ind , 2202,
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Curator
10 whom g in'n, 291. 298.
lornl.l lltlrs of a ppcln t ment ut , 299. 301.
10 Intccd i("l('(l persons , 291- 296. 293, 301 et seq. 986.
to child not yet born. 305.
ad hoc. in wnc t cases. 306.
10 proPl'rty

In what cases. 307. 308.
of absentees. 53-508, 307, 308 .
o f d issolved corporation. 307. 308. 331, 332.

customs Dutll"s
prtvneges of t he Crown for . 1884.

n
Da mages

In nccotsorum gestio, 917.
for rcc epuon of a thing not due. 981-984.
for non-per formance of cbltgatfous. 996. lool-WOS.
s ttputa tcd . can be reduced by the Court , 1007.
fo r de lay III payment of money , 1008.
m case of a suspcnsivo condition, 1018.
In cast' of a resolutive condition, 1019.
;IS re-gOled,; Join t and severa l deb tors , 1040.
for non-pc rronnance of Ind l\'lsl bll' obliga ti ons, 1059.
incur red by agent, 16C9. 161\1.
by JCllctt' r , 1611: ,
by pJ«1g«,. 1869,
by h rpolh l."Caq· debtor, 1940.

Da le
of pr ivate ...-rtttngs, 1131.
of commercia l dO('umcnts and ....rltlngs , 1158.

D.l )·S

hm'.. reckoned for presc ription , 2101.
near mutes

how ma y makp a .... ,11. ;SS, 183, 190.
Dl'ath

('a u.scs of actton survtv« on, 609.
of spouse, presu mpnon of, 155A.
of testa tor. erlcct of compnc tt y in, 829.
records of, S('(' Records 0/ Cil,il Status.

Debentu res
how trans fer red. 1481.

D"h(or
cenntuon. 1 ~ I~ .

joint and sevcmt, see roint mId screrc z liability.
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Declara tion of transmlssion of owne rship. 1980.

Deeds
made out of the Colony wh en va lid, 6.
how construed, 7.
sec Acts, Writillgs.

~fault

pu tting ill , ho.... done, 999, 1000 .
to compl)' wun la ll.. as to marrtage, peaatt tcs. 127, 128.
in, meaning of , 1 ' 13.

Defamation , 985, 989F et seq.

Degrees
of relatloru.hip how com pu ted in su ccession , 559-561.
herit a ble, 578,

[)(,lay
defin ition, 1 f 14.
see Term.

Delegation
by debtor, 1104-1106, 1111 ,

Delict
deftmtlcn, 1 '1 5.
produces obngattons. 935 et sec.
common employment not a defence, 9898,
prescn ptton relating to, 2122, 2123.
joint lia bility, 989C.

Demand
judicial , Interrupts prescription, 2085.

Dependant
action for b('ndlt of , 988.

Deposit
two kinds of, 1694
simple, 169:'-1698.
voluntary. 1699-1 , .)1.
obligations of depositary, 1702_1711.

repeesentatwes of de positary, 1706,
deposi tary cannot demand proof of ownership of deposuor. 1708.
when they cease , 171l.

obligations of the depositor, 1712.
necessary. 1713- 171 6.

see Sequestration.
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ncnosi l- (,o lll i!luce,
of Wills

uolograph, 'i9,;
made in English term, 795.

mto Court. see TC!lder.
of earth, sec AlIut"iofl.

D('rl.'1ict
lands, a re left to th e Crown, 355.
things......hen may be rec tatmcd by o..... ner. 536. 537.

Descendants
see Sllcce~~ioll~.

Desttnatton
property ma y be Immcvabte by reason 01, 337, 338.

Dete rtora!lon
or property under lease, 1333-15-40.
of property. eobject. 10 nnvnese or hypoth« , 1939, 1940.
durillg emphy~..ut .c lease, ';24.
of pro perty to be ret urned into a succession. 671, 672.
of th in g due, 99';.

Devol ution of SUCCCSS'OI1.~. ,;,r,3 et ~efl.

msaerearance
or a person. when a ground fo r obtaining provisional possession 01 h~

prope rty, 59.

tnsavowat
of patern ity, 1:>7-1 94.

Discharge
see Release, C(!Ilcellillg.

Discontinuance
of SUit, as to prescrtpuon. 2087.

Disc ussloll
bencftt o r, wnen may be set u p, by purc h asers, 1464.

by holder of h ypct hecated property , 1951, 19:'2 .
rill: h t of, m ea u tn g of te rm, 1 J 16.

see Su rctysh ip.

Disinheritance , how errccteo. 83:'.

Dissolution
of communi t y, h ow it lakes place , 1228.

errcct Oil rtgh ts of sun-ivors h ip, 1240.
of marriage , when It t akes pl ace, 155, 1:'5A
of sa le, may be dcmnndrd Cor latent de fects, 143:'.

for non-payment, 1446-1453.
of gifts, 756.
prescrtptmn of ri ght of, 2109.



I ndex to Chil Code.

mtcncs
between ueigbbours, sec common Wall , servuuaes.
kept at common expense. 476.

D;\'islbility
of obll ga tions, 1052-10~,

of obliga tion to pay da ma ges . 1059.

Di\·i.l;\ol1
of debt, with r egar d to one of eo -debtors, 1038, 1045-1047,
of Joint and sever a l debt, 1038, 1M 8- 1051.

Documents
see Acts, U"ri tJ '1 gs.
court may order p roduction of, 1176.

Do<
liability for Inj ury by , 989A.

Domain
public, see CrOU:lI.
dependencies of Crown, 355----358,
land reclaimed fro m sea. 376.

Domestics
see servan ts.

Domicile
as regards c'vu r ights. 5. 48,
married women, minors a nd tnterdtcted persons, 50.
person holdinR tempora ry crnce. 49.
serva nts a nd ot h er e mployees. 51.

Donallons.
see Gi/b .

Donee
e nece of p rior registration, 1980.
lia bility of, fo!' donor 's debts. 733--742, 764_767.
retu rns to suc:ession. 65-4.

Dower, abolished. 1183,

Dowry , 176, 889.

Dl'unk ('nn css , 920.

Ducl, death in , 988.
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E

l:a m est
Set' PrO fl1~e 01 Sale.

Earth
duty of n eighbour h eaping, 482 12.

Ea'~

of root. how r egulated. 485.

Edicts and Ordinances
copies o r. are a uthen tic, 1138.

e fectment
of lessee. grant ed in certa in eases, l~O.

sec Lease and Hire . Lessee.

Emphytcusls, !lIS et seq.
lessor, obllgation, 519.
ICSllCC, obligations, !'>20-524.
prcscnpucn, 2!lO. ZlIJ.
termination, 525.

Ern phytcut jc Rent
Is Immovab le. 345
see Emphlltell ~ ts.

Enclosed property.
ri ght of way 10, 400.

Enll land
laws 01, Ir:OH'm in commen:ial matte rs, 1137.

contracts. quasi-contracts and dellcts, 917A, 920
trusts, 916A

tu torahip, 216.

Erasures
In records or etvn Status, 31.

Error
a cause 01 nullit)' In con tracts, 925, 926.
Jud icial admission s, 1174
marriages, 123, 124

paymen t of a thing not due, 979-984, 1076.
re gtstcrs or Civil Stat us, 45-47.
transaction. 1816. 1821.

Estimat e and Contract
wcrk by, 1 ~83 et seq.
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Event
fortuitous , definition, 1 1 18.
see For t uitous euent,

Exceptions pleadable
join t and severai debtors. 1043---1051
notder of property sued hypothecarily, 195O-19~,

Exchange
contract of, l"04_1~07.

property acquired during marriage, 1198.

Exclusion
of com munit y.

errect of, 1300, 1301.
from tutorsh ip, who are subj ec t to, 242-245.

Execution, 5

Executor
acceptance. 846
acnon to test validi ty of wtn, 603
ecnservatory acts before probate. 851
does not transmit exec.. torstup to heirs. 856, 859
expenses of. 850
how replaced, f;59-860 .
In ven t ory, 855
Is pe rsonal representative, 58.;
removal of. when. 8;;3
renunctat ton. when. 847
r~ponslbl1lty of, cannot be limited. 8:.2
se vera l. how shoul d a ct, 848, 849,
Who ma y be, 841-845.
see Personal R/!'prcscntatil'c.

Expro, r ia Uon , 1-197, 1498. 1966 J 6

Extra cts
wh en a ut hentic, 34. 1148. ..

Falsity
or authentic a cts , 1l42.

F::.mlly
eeumnon. 914.

Family papers
for establl.~hlnl: nuauon. 201
for f'stablishi ng maternity, or 1laternlty, 209
what t hey p rove, 11 52.
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F.=
lease o f, 1';;'0 et ~eq.

set.' l.J!ou (Hid H ire.

Father
authcrtty of. 210 et seq.
lia bili ty for damages, 986.

Fear
cause of Dullit}" In contracts, 925. 928 er seq.

s'eeces
between neighbours. see Sen:itudes.

Filiation . 186 tt seq.
evreence. 196 et sec.
of ll1egltlr=te children, 205 et seq.
possession of sta tus, 197 et seq.

Final Judgment (res judicata).
Is an absolute presumption, 1171

whr-n lrsscc respon sible for loss by, 1535.

Fishing. rl:::ht of, 533.

Flock or Herd. 428.

F oot-road, 457.

scree. " fortuitous event ", I t 18.

r crt mcauoos
form part of crown property. 357, 358.

For tUitous event
definition, 1 I 18
does not gin' rise to damages, 1003. 1130
leases of farms, IS')4. 1555
obligations, 1003, 1130-1132.
reception of tU ng not due, fl82.

FraUd

authentic acts roll}' be attacked on ground of. 1H2.
cause or nullit)" in contracts, 92~, 927, 966-972.
ne ver pr esu med. ffilHt be proved, 927, 2066
as regards third parties . see Tlitrd Partles.

r'ruu s, 364-366. 39~02.

Funera l expenses
prtvttege. 1889. 1896, 1903
regtst ra tton, 19R8

F urnitur e, wh at Is, 3~2.
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G
Gam.ng contracts. 1822- 182• .

Gazette. proves Its contents , t 138.

cute
of house with contents, 353
onerous or gratuitous, 1 l 20
when void, 699
to be valid, must be i nter rues or by will , 695.
inter r trcs.

acceptance, 12& et scq.
between consorts, 111'15
by co nt ract of merneae. &)8, 122 , 757 et seq.

ca pacity to glve and to receive, ,00, 702 et seq.
conditional, 701, no, 723 , 724.
definition . 696.
ertecu. 736 et seq.

rie n ts of creditors, "' I. "'3, ,44
form , notarfal, 717 et seq.
minors, 70., 733, 750.
regist ration, 745 et seq.
revocation. 751 et seq.
causa mortis.

by contract of marriage. 698, 722 , 757 et seq.
how expressed. ,69
testamentary nature, ~.o_

Ghin!: in Paymen t , t 500.

Good Faith. 933. 1005. u ae. 1974, 2103, ana . 2114
always presumed. 2000
expendi tures and improvements, 367, 372.

Grandchildren, 915.

Guardian
see SequestratOl", Tutor, Curator.

11

U;>bitation, ri ght of, lS9 , 437 et seq.

Harbours, 355.

Harvest
loss. 1554. 1555
pri vilege for advances, 1904.

Hearths, 482, 1539.
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Ht ir
definition, 540
r igh ts and liabilities of, 13
sc.etu. :>of9. 5:;0
contribution to payment of debts, 677-681.
appc.ntment ol, by marriage contract, 769.
oste nsible , payment 1<" 806
only E'x~ ludt'd by will, 835
of wue in community. 1266. 1267, 1270. 12';'9.
see Par t i t io n . P rescr ip t ion .

Hl.'fd or Floek

as fl'ga rds usunuet. 428 .
see Letu e 01 Cattle 011 shares

High way:;
Crown domain, 355
t hings fo un d 011 o nonc . 536.

Holder
of re a l proper ty may be s .tcd hypothccarl1y. 1941, 1943, \.046 et seq,
If no t persona lly lia ble , may plead exceptions ;

Discu ssion. 1950---1952.
Warra n ty , 1950 , 1953. 1954.
S v!:rogallon, 1950, 1955. 1956
Rpsultln!o': t rom nnprOI'l'rnl'n l.s. 1950, 1957.
Rt'sultl n g rrom a prior claim, 1950. 1958.

sec Hvpot hec.

Holograp h 1\\"1l1l. I ~ 22, 71!O, 788.

Ho1<'1 x eercrs, 1714. 1715, 2123.

Hunti ng, 533.

H Ul>ba nd a nd Wife
marriage, 81 et seq.
righ ts a nd duties, 135 et seq , 143 et seq.
when may remarry , 74, 84, 155A, 1558
may oppose m arriage of spouse, 113
capacity of v.1fe, 146 et seq., 1300
sepa ra tion from bed a nd board, 156 et seq.

e flt"Cts at, 180. 181
parenta l authority and custody of children , 182, 183, 210 et seo.
t uto rs hip to children, ri ghts as to, 217 et scq, 242, 243.
du ty to retain curatorship of spouse, 304
succession to each other, 557, ~J7A
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Hu sband and Wife- cout illu cd ,
action on death 01 spouse by delic t, 98J
cv .cence. 1162
marn:'oile covenants, 1171 et see.

ree tst ranon ot. 1196. 1m
do.....er abol~h<'d. 1183
p roperty of,

communit y and separa te. 1188 et seq,
<ll':l.nl'd , 1192

admtms t ra t jon o f r ommuntty. 1211 et see.
a uena tto u. 1211, 12\ 2
lI\::Y contra ct with or for each ot h er, 1220, 1304
Judicial separation, e jtects of. 1230, 1235--1 240,
effects of marriage in separa t ion o f p roper t y, 1300 et sea.
non- respcnstennr for wire's contracts. ueucts. etc. 1302
cj\" 1I rem edies for p rotecti on of wile 's property. 1303
Judge'~ orders on mari tal auesuora. 1305.
minor or ct ncrwtsc incapable. represen ta tion of, 1306
prcscr tpt ton of r ights of, 2094_2096.
SIl' C Marr iage, c ommuna v 0/ PI'Operty, Marriagc Cot'cua /l ts, s eparation,

Reglst m t iO/I .

,H}'pot h ccs
liability in genera l, 5!t4, 1875
expropria ted property, 1498
legal ca use of preference, 1877
definition. 1, 23, 1908 .
Ind ivis ibili ty and extent. 1909--1911.
klncb cr. 1912, J.:)t3
upon undh' ided portion. 1914
in ret a t ns to success jc ns. 673
property of tnsorvent, 1915
leg al, 1913, 1916--1922.

of m inors and Interdicted persons. 1920, 1921, 2001
o r the Crown, 1922

jud icia l, 1923
eonvenuener. 1924 et sec .
rank. 1932- 1937.
errect. 1938-1942.
brpotbccary action, W4 1 et seq.

een nrnon. I ~ 24
e flect

aJll'nalion of Immovable void, 1959
rull's as 10 surrender. 1960-1 965.

.«'l' Prt\~criptiml. lime requtred for extin ction, 1966.
pr es erva tion of. see Regist rat ion,
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1

Inuuc va bles , I I 411 , 5, 333 et sec.

I mpcrta! Act proves its contents, 11 38

I m possibil ity

conditions In contracts, 701, 1011.
performing obligations. 1130--11328

I m po tency (marr iage), 83.

Imp rb o nmcn t
In clvU cases, 2133 et seq.

not to exceed 1" '0 years. 2140

lrnprotation
or authentic acts. 1142.

Impro ve me nts
t o property or others. 372 et seq.
u pon Im movables, by purch ase r e victed, 1957.

by lessee , 1544.
by usufructuary, 412.
belonging to one consort, 1222. 1272.

lmpn dence. 985

Inca pacity
see Capacity .

Incompetency
Court . rprescncucn i . 2086
witness, 1162.

I ncorporea l rtghts
see R ights I ncor po real .

Increa.se
of anImals ruscrruct), 428.

I nd lvlslb lli ty
admissions, 1172.
obligations, 10:)2-1061.

Infan t
must be Viable to inherit, 551-
conceived, bu t not born, cu ra tor to, 298, 305.

I n ha bitan ts of Colony, 5, 21.

I n herita nce, ~42.
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rnn-xcepers.
prcacrtptson, 2123.
r espcnslbrllty. 1714 , 1715.

I nqulsi t fon
see P e rSOllS of UJ!sOUlld mind.

I nsa ne persons
see P.. r-sOJU of unsound mind.

rnsotvcney
see Obligations, H ypo/hecs.

Institute
see SubstitutiOn .

rnsutuucn
how designated , 1 § 41,

Intention
etreet of, a s reg ards tnterpretauon of deeds. 945.

I nterdk Uon
see Persons of llllsound mi nd.

I nterest
a rrears. 2006, 2026.
cl\"1l fr uits , 400.
cc-debtors. 1042.
compound mterest. 1009.
consorts , 1203 2.
due on debts, 996, 1008.

pledge. 1870.
l('l\:acles, 807,
loans, 1685. 1'386.
p rescr;-p tlon, 2111.
p rice of sale, 144-4 .
p rincipal and agent , 1624.
ra te , 1685. 2020 15 i .
t ender, none artcr. 1093.
t utor's accoun ts, 273,

I n terposed
persons, In mat ters of gift., 715,

I nterpreta t ion . I.
cont racts, 945 et sec.
l a ws , 10.

wtns, 803.

Interroga tories, 281i. 288, 1175,
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tnwrvcuuon
r rt'diton in separaucn ac tion, 1234 .
l'endor to warrant buy!'r. 194'1.

In:un'lSion of une.
hYPOlhl."C, 1933 .
;:: reM:rip tion. 7063.

In\'en tory
in mat ters of succession, sec saceessrcn.
in ccmmun.ty. 1759 et seq.

Island
fonned in nvers. 377, 378.

J
J oint Acq uest

of com mu nity, what proper ty deemed to be, 1193.

J crut an d severe r
Interest a mong creditors , 1031_ 1033,

interruption of prescription, 20!H.
liablllty. 1034 et seq.

tntcrrupuo» of prescription, 2092.
demand o r i n t er est from , 1042.
wha t ex ceptions may be pk-aded , 1043.
con fus ion as to cue de btor. 1044.
effec t o r dea li ng with one debtor , 1045-1043, 1114, 1115.
as be t .....een debtors , l O~8-1051.

.roumcrmcn
p m 'i1l.'ge o f, 1900 .

J ud gml'nt
registration . 2002 .
res jlldica ta, 1171 .
rescrnding tease . 1531.
ca rries hypothec , 1923, 2002.

J udge, 1 125. 9. 1146.

J ud ic ial demand.
Interr upts presc ription, 2085.

J udicia l sate, errecc of, 1% 6 § 6.

J urisdic tion.
or cour ts, 5.

wan t of, as regards prescr iption , 2086.

J l' .~tl(' e of t he Peace, 189, 1904.
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I.
Lease a nd Hire, 1508 et seq.

to wh at It relates, 1508-1510.
o f things , 1512-1518.
by sulferance, 151 5.
t 3clt renewar. 1516-1518.
lessor , obng uuons 01, 1519-1 :;2-1 , 1~8 .

lights nnd privilege ot. 1525 et seo.
lessee. ob liga lions and r ights of, 1532 et sec.
rccaus. 1538-1540.
sub-tease. 15<1 2, 15-13.
houses. 1514, 1546--15n.
rurnnure. 1547.
farms and estates. 1514, 1550--1 557.
termination , 1546. 1558-1567.

n otice of. 1560.
de-a th does not terminate. 15&4_

work, 1518 et &tq.

persona l servtce , 156!l-1 :'72.
earrters. 1573_1 ':;82.
esnma te and contract, 1583-1597.

cattle on ~hare& , 1518-1·JOO.
prescrtpnon of rent , 2111.

Lega cies

vestmg assent , 595 et &t (l.
nature a nd kind cr. 799.
lapse, 801, ll(H , 836 et &e(l.
a -cectanee a nd repudtat ton. 802. 803,
r igh t of accretion ap):llcal::le to, when, 804.
in terp reta tion of. 808.
of thin gs not bc lol';lnll: to till" testator. 817--819_
when particular Ir"aC'}' liable for debt , 820.
how paid, 595, 821.
reduc tion ot, 821--8?3.
ri eh t o f accosslc n a ppncabte to, 82-10.
of a t h in g hypot ticca ted. 825.
of usurruct a nd scrvu udes, 825.
in favour of n creditor or servant, 826.
rev ocation , 828 et scq.
universal. 809.
by general uue. 809.
particular. 816.

regt srrctton WhN} necessary. 1930.
give rie:ht to sepa ra t ion of propert y. 1885.
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Legutco
conrauon. I J 28.
who may ce. ',74. 1.6.
may le trus tee. 805.
fruits and In teres t , 807.
under suspcnstve condition, 833.
di.scha~('s by, 806 , 1076 .
lIablllly for debts, 594. 617 et scq. 811-315, 826-S25.

Legrnmat jon , 205_207.
re-reetstranon of births. 41A.

Lend('f
obligations 0( , 1673-1676. 1681.

Lesion
as n:'l'(ards parllllon of sueeessious, see Part itio n .
es regards sale, 1470.
definition. 1 I 29.
may cause nulllt)' In contracts. 925, 934 et seq.

Letters Pa tent
need not be proved. 1138.

Libel , 905, 989F et seq.
prescription, 2123.

Licence
marriage. '5, ee. lCH.

Lic it a t Ion
definition. I I 31.
effect of, on cc-owner purchaser. 688.
how effected. 651. 1473.
when it ta kes place. 640, 653A et seq., 884, 1472.

Lien
right 01. governed by law of Colony,S.
see Retention.

Li f e-rents
r ules concerntug, 1'393, 1798 et seq.
effect, 1803 et seq,
for What ter m may be created, 347.
When redeemable, 247, 348-350.
a re mova ble, 345.
see Regi~tra t iOJl .
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Light s. servitude Of vtew, 4!l·\.

Loa n , 1652 et seq.
for use, 1663 et sec,

obligati on s of the borrower. lG66-1672.
otllgatlons of the tender, 1673-1676.

for consumption, 10:;77 et scq,
otngc ttons of t he lender, Hi81.
obligations of the borrower, 1679, 1680, 1682~1684 .

upon Interest, 1685, 161l6.

Loss
when extinguishes an obligation, 1130-1132,
of ctvn rights, 23.

Lost things
belong to t he Crown , 356.

Ma gist ra te
definition, I § 32.

Mainten an ce
ascendants and descendants, 135-142.
spouse, 143, 181.
tncgtu-nate children, 208, 709.
gift to concubi ne, 709.
donor , 753.

Majortty
of person s m a y per fo rm act, I ~ 40.
at what age attained. 213, 284.

Ma nure, 337, 1557.

Ma rgin al Notes, 31.

Ma rr ia gE'
crvn. 24.
effect Of absence, 75- 78.
who can solem nize, 94,
et wh a t age may be contr acted , Ill.
consent ne cessary. 82.
tmpoten-y. 83,
secon d, 84.
of minors, 8!) , 89,
j udge may In cene m cases give consent, 89.
prohibited de grees. 90-93,
with deceased wife's sister, 91A.
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.\Iarriagc- cont jllllcd.
d l"'rensation from tmcecimcnts. 94.
by neence. 9~, %.
a fte r banns, 97-99.
l'utlication of notice, : 00 ,
pubhcatton of banns , sec Ba nll$ .
oppos itions to. see Oppo$itro1l$ to .11a.-r iaye. 113 et seq.
I'vhen ce lebra ted. lOO.
tormattues of celebratio n, 101 et seq.
n Ud ity of. celebrated out of COlony, Ill.
in extremis, 112.
of BrltL~h subjects l facili ties l 112A.
under seret-n xtar rtaee Act, 1128.
nulli ty 01, 82. 83. 93, 123-126
possess ion of status, 130--132.
£'1 \'11 errccu. 129, 133. 134 , IHA.
only dtssolved by death, 1:'>5.

or presumption of death, la5A, 1558.
(l':Il~a l!o~ ls r ("ulting from, 135--142.
contract. 1177- 1179
covenants. 1180 et. seq., 1300 et scq,

xrescunnc t ender
Incl udes feminine, 1 § 19.

xtass Or Su ccession &c.,
defini tion. 1 I 60.

:\lat.erlab
belonging to another, 380 et sco. 371.

~latem lty

proot ot, 209.

" lay u ntcrpretancnt, 1 i 53.

;\l...n:hant ShIpping Ad s,
appllea tlon or, 1477, 1901.

xtc tayers
sublease by, 1550.
contra cts and privilege, 1903, 1904.

"li1l ta ry Places, 357, 3~.

"fills, 335.

xnncs tusurrucu. 410.
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xn acre.
a ctions belonging to, 264.
a gents, 160,.
gifts to, 263.
hypctnecs. 19Z0, 19:!1, 2001 , 2014.
incapacity. 919_!r- I , 934 . 941.
Interes t on bala nce of t utor 's cccownt. 273.
married, capacity or, 279.
regis tra tion, 2001, 2014.
sale of property of , 257- 260, 941.
testamentary executors, 591. 843,
t ra der s, 283,
when m inority ceases , 213.

xtcrtgages. see Hypothecs,

xtotner. 210 et seq.

~lour lling .wtdow'si, 1:!8oI

xtovabie
proper- ty. 341-3~5 .
.....hat leases are, 34,J.
rurmture. 352.
definition, I J 46 .
property, by what laws governed , 5.

Municipalities
see corporations.

Mutual dona tion
t etween consor ts , 705, 1185.

N

x aturauzauon. 18.

Xegltgence, 985.
ecam curcrr . 989D .

!I't"ot iorulll »esno. 975-9,8.

Xeighooms
r igh t of way. 486-491.
~f"f\; tudes eoucermne. 451 et seo.

x ctertar mstr ament . loss of, 1149, 11~ .

x otanes
a uthentic wrt t tn as . 113['1 et sec.
copies , 1147 et sec,
gif ts, 717, 727 et sea.
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Nctar ies- ..."'011 f IIIIlCd.
uwentcry, 1242, 12.54. 1 2 ~9 .

marr:age covenants. 1184, Jl86.
otligation to registe r

erseneraes. aeaa.
marriage cov enants, 1991.
tutoesbtps, 2000.
vesttng assents, 597.

• artltion. MO et seq.; 1271.
prescription. 212 1. 2129.
rilthts and obligations, 1632 et seq.

x ovaucn
effect. 1107_ 1110.
when it lakes place, I I 33, 1100-1105.

Nullity of cont ra cts, 925. 965 et seq.

Num ber, I I 19. 31.

x uees rpr.vnccer. 1897.

o
Oath

includes al1lrmation 1 1 34.
of pa rt ies or wit nesses, 1175, 1176.

oerecnons
to wit ness, see }IlCOlllpetCIICY.

Obhgation.ll
dennition 1 i 35.
Eng l ~h la..' a p plies to, 917A.
essentials of, 918.
What they a nse Irom, 917, 990.
subject of, 991-994.
eneets, 995 et seq.. 1875. 1876.

preservanon or thing due, 995.
specrnc performance, 997.
defaults , 999 et seq.
damages fo r nun-fulfilment. 996, 1001, e t $eq.
cond it ional, 1010 et Ifeq.
illegal or Immoral, 994, 1011.
with a term. 1020 et seq.
alternative, 1024 et seq.
Joint and several. 1031 et scq.

sec Jotnt Ulld seoerct lia bility.
diVisible and in d ivisible, 1052 et seq.
with a pen a l clause, 1062- .1068.
ex ti nction of, 1069.
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OCcupancy, 534. 53d, 537.

onences
produce obligations. 985 et seq.
prescrtptton. :!12:!, U:!3.

Officers
buying litigious rights , 1395.
how designated, 1 i 41.
of Civil Status, I i 55. 36. 37.

of J ustice , sec trescrmuo n.
prcscnrnon. 21N,

Omeial documents, 1138.

Omissions
in registers of ewn sta t us, 4&.

Oppcsruons to marriage, lOS, 113 et seq.

Order in Council rprcc tt, 1138.

Ordinances ' p roof], 1138.

OWI1Pr.
term e,m\'cr!ible \':lth nroprtctor, 1 i t7 .

Ownersh ip
defin ition, 361.
ex propriation, 3l!2,
how acquired. 529.
improvements by third parties. 372-374.
rivers. 375 et seq.
t h ings fo und wit r.o'J t an owner, 535-537.
treasure found . 532.
undivided, partition. 632.
see Du'ner, Contract s and Agreemen ts, AC'ceu ion .

"
Pa per s

fa mily, what they prove. 1159.
filiation, 201.
paternity, matcr nny. 209.

Par enta l authority, 210 et seq.
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Pa rt iti on
action of, definition , I ~ 36.
e ft'eets o r. 688.
in representation. 566.
or comm unity, see Communitg,
procedure. 632 et seq,
rescission. 693 , 69-1 .
r ights or creditors, 673.
title- deeds to properly , 653.
warranty resulting from, 690-49::! .
\lihat a cts are reputed to be. 689.

Pasture. -19-1 .

Pat ern it y
see Filiation.

Pawn
sec Pledge 0/ Ir.ombles.

Payment
application of, 1089_1092.
at whose expense, 1084,
dcnnltlon, 1 1 37, 1070.
indication of, 1105.
of price . l4.42 et seq.
tender and deposit , 1093-1099.
undue payment. 979, tooit.
\'alidlty of. 1072 et seq.
where to be made. 1083.
with subrcea uon, see S UbTO!Illtiol1 , 1085.

Penal CiaUSE' . 1062 et seq.

Penalties. 37. IZ7, 128. 2134 1 10.

peremp uon
of sui t. definition. I I 38.
ellect on prescription, 2087.

Perishable things Iuaurructj , 415.

Person , I 1 39, l ol l, 5.

Perso nal Representa ttve
action on deli ct (o r benefit of dependents, 988.
administration ecucn. 603.
administration, grant of, 5117 et seq.

special, 589.
with wlll annexed, 590, 591.
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Fersonal Represen ta U"e- co'ltjfl~ed.

causes of aeuoo of deceased survive. 609.
conveyances b )' , 39.>---601.
defined. 585 .
judge's orders re success ion, 604.
may be a trust ee, 805, 2141.
Sl'C Trustees.
prope rty of succession ves ts in. 586 , 603, 609.
rig h ts a nd powers et. 595 et seq., 215 1 et srq.
security for admin istration. 602.
ves ttng or legacy or sh a re , 595--597, 599.

Persons of unsound mind
capacity to cont ract, 920.

as t o gUts and Wills. 700, TIO, TI3, TI3.
cu ra torsjup of, 29 t, 298 . 301 et seq.
exam ina tion of, 288.
hvpoui ec for balance of cu ra tor's a ccou n t , 1920.

reg istra tion et. 1998, 200l.
in quisit ion as to, 285 et seq.
jur isd iction of Judge In lu nacy. 310 et seq.
prescription , 2093, 2131.
rece ivers to propert y of, 31W et seq.

p h ystcian
bequests, 777.
errts . 710.
privilege , 1889 ~ 5. 1897, 1903.
prescription , 212l.

Pledge
de fin ition. 1862.
of immovables, 1863.
of movables, 1864.
r ights resulting t rom , 1865, 1866.
how credito rs may dispose of, 1867.
debtor rema ins owner of, 1868.
responsibili ty of credi tor and de btor . 1869.
in terest on debt given In pledge , 1870, 1871.

indivisibili ty, 1872.
rights o f third parties, 1873.
In commercia l mat ters, 1874 .

Ploughing
and tilling, pri vilege . 1903, 1904.

Ports. 355.
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P ossession
disputed . 5.
of status of marr tagc, 130-13~ . 197, 199.
as regards accession. 366.
as rcgu rda prcscr tpnon. 2057 et eeq; 2130.

Possessory Action
definition. I I 4~ .

P owe r o f At lom ey
see Age ncy .

Prea mble to ordinance, 10.

Prescrip tion

a s to scrvtt udcs. 508--51 2.
de-fiulUon, 2047.
r en uncia tton , :!O48 -205O.
who may set up, 2051. 2052.
conruer of taws. 2053-20SS.
possession for. 20SEi et seq.
ca uses Il;hich h ind e r, 2065 et seq.

prccartous possession. 2059 , 2061 et seq.
s u bs tit u ti o n, 2071.

agains t title, when pe rmit ted , 2072, 2073.
positive and negative, effect of, 2047, 2074.
Imprescrfp tibjr- th ings. 2075 e t seq.

r1l'thts or Crown, 2076-2079.
ca uses which Interrupt . 2083 et seq.

as to joint and several d e b tors, 2092 .
causes lllhich suspend. 2093 et set/.

ri ghts of persons under disabUit),. 2093. 2131.
husband and wife. 2094-2096.

time re quired to prescribe, 2103 et seo.
30 yea rs , 21C3 et seq.
10 years, 2112-2120.
short nrcsc rfpttons. 609. 988, 2111. 2121-2124. 2130.

m inors and others under disablllty, 2131.

Preserva tion
ot t hi ngs by deb tor. 99,;.
by vendor, 1408.
by 1~. 1';32-1537.
by agent , 1610.
by bo rrower. 1666 .
by deposita ry, 1702,
by pl ed gee, 1809.

privll{'gc for expenses a t tendlng, J891.
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P res umptions
d ;tll."rl."nt ltinds o f, 1168_
lE'gal, their eacet. 1169, 1170.
resul ti ng from final judgment 'res jud icata' , 1171.
ot survworsnt p, S46-548.

Pret.akmgs
by each spouse or h is heirs, 1274.
by heirs. 643. 644,

P rin cipa l
obtlgat tons towards a gent , 162'J -1626.

towa rds th ird parties, 1627- 1631.
see Agency .

Private signature, writings under, 11S3 et sec.

Pfl vilege
definition, 1 1 43, 1878 .
q uestions as tc. S.
legal cause of preference . 1877.
general provisions, 1878-1887 .
of the Crown, 1884, 1889.
upon movable property, 1838-1902.

order ot , 1389 .
upon Immovable property. 1903-1906.

order of, 1903.
p rcservaucn of, 1907, see Registration .
errect of, 1938 et seQ,
extinction of, 1966.
ma ritime, upon ships, etc. 1901.

Pri. y rmstancet. 482,

Pro ba te of Wil ls , 794- 798 A.

Proclamation, l 44, 1138.

Prohibition to al it'lU&te, 903 et sCQ.

Promise of Marria~t'

n o ground of oppostrton to marriage, IOS.

Promise of Sale, 1336--1388 .

Promissory Note s
prescrip tion o f, 2121.

Proof
general provtstons. 1133 et sec.
a u thentic wrtnr.as. 1138 et eeq.

copies of, 11 47--llSL
lost 1l49. u so.
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Proof_ continued.
writings executed ou t of Coluny, 1152-11528.
private wrl ling_~, 1153- 1160.
oral testimony, 1161 et seq.
of foreig n law, 1146.
presumptions, 1168-1171.
admissions

extra Judicial. 1173.
judicial, 1174.

P roperty
nature of. how determined. 5.
immovable, 33-l-340.
SC(' Im movables.
movable, 341--346.
vacant, 356. 53C.
common, 531.

Proprietor
see O ICne'r.

Protests
by one notary, IUO.

Publication
of banns of marriage , 97 et seq.

Pub!!c Policy, 5.

Purchasl'nI
r igh t of . 10 expel lessee, 1566, 1567,
peerercnce among several, 1970-1975.
under forced !\ale for public purposes. 1498.
at auction , 1475. 1476
at Jud icia l sail', recourse of , 1494. 1495.
eertatn persons cannot be. 1392_1395.
subsequent, SI"e Subsequent purchasers.

see B uver , Sale. Agent.

Q
cuames. 410, 880.

Quasi-eont ractl;.
a cause of obligations. 917,
dcnnltion, 1 ~ 7.
obligations from, how for med, 973-974A.
see Negotlorum ges tio, Undue pa yme n t .

Qu asi-dcHcl s
a cause or conecucne. 917,
defl tutton . 1 , 15.
obliga Uons from , h ow formed. 985 et seq.
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cuccrrs Chain
part of Crown domain, 355,
not prescriptible, 2077.

R

Rain, 485.

Ratification
of title, see Confirmation.

Recaption, defin iti on , I § 48.

Recognition, acts of, 1144,1145,

Reconciliation
of consorts, effect of, 164, 185.

Records
copies of official, 1138.
of births, 38-41.

p rove ttt rat tcn, 196.
of burial, 44.
of civil s t a tus, 24 et seo.

definitlon, I § 49.
how inscr ibed , 31.
how proved when registers lost, 35.
must be read 10 parties, 30 .
parties to attorneys fo r, 29.
recti fica ti on of, 45-47.

of marriage, 42, 43.

Redemption, right vf
in sale, 1455 et sec. 1490-1492.

prescription. 2109.
in successrons, 652.

Redhibitory action
defin ition, I § 50.

Registers
authentic. prove their contents, 1138.
family, how they make proof, 35, 1159.
lost, 35.
of civil status, iJy whom and how kept, 25 et sea.

duplicate, ;':7, 32.
dut ies of de positary, 30, 33, 34, 36 .
ext r acts from a re authentic, 34.

of rea l ril!hts, se" Reqi,tmtton, Registry offices.
ren ewal of worn out , 47A et seq.
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Registrar
d~nnJtion, I I s r
appo.ntment and duties of, 2039.
mstrtet , 25.

Registration of Real Rights
a gainst wh om. want of may M Invoked, 1971.
a t length, h ow caeeteu. 2013-2016.
by me-mortal. 2G17-2027.
by whom may oe demanded, 1972.
cancetung of, ..:!028 et seq.

sheriff'!, det'ds . e ffect of. 2035-2037.
does not Interrupt prescription. 1978.
gives etrect to them. 1967.
mode ot, and renewal of, 2012.
or pr!vlleged claims, 1977.
ot her provisions concerning, 1979.
priority ot , 1968, 1973.
property of In~l)lvent t raders. 1974.
proper ty se ized in execution, 1975.
ranktng of reetste red rights . 2011.
rllthts exempt trcm, 1969.
rules particular to diffe rent uues. 1980 et seq.
want 01, not cu ,'eel by nct tce. 1970.
what parties It avails, 1976.

Registry offiN.'S and Registers , 2038-20468 .

Rd a tlon:shlp .
proximity of , h~w estabnsned, 553-561.

Relea.se.1112_11 16

Rene.....al .
deed. In rents and emphyteusis, 19-16, 2110.

as regards hypothees, ete .• 1912. 2118.
of lease• see Tacit reneual . Lease.
of regl.stratlon. 2012.
of worn out regis ters , 47A.

Rents
civil rruns. 400.
movable, 345.
redeemable. 347, 348, 351.
term, 347.
paid In a n ticipation . 2010.
p rescription. 2111.
alienation for r en t , 1501 et seq.
consti tu ted, 1687-1693.
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Rep airs
Jar preservation OJ' usutructua ry. 418.
by tessor. 1520, 1538.
by tessee. H,36, 1537, 1539.
b~' borrower, 1666, 1675.
greater and lesser, 419.
of roads or other public works, 4,,7.

Repla cemen t
of private property of consorts, 1223, 1224.

Repr esen t a tion (in successtonst, ,,62-567.

Reprtscs
of the Wife, 1274~1277.

Rescission
contracts in fraud of creditors, 965-972.
contract to build, 1591.
gifts, 751_756.
sale for latent defects, 143.5_1441.
lease, 1530, 1545, isea.

Res judicata, 1171.

Respo nsibili ty «teuctuau, 98" et seq.

Reten tion , right of

ill returns of property to succession, 6H,
in matters of substnunon. 901.
of possessor Who has made Im provements. 374.
see Pledge.

Iceturn
to the community.

when due, 1272, 1273,
in successtons. 654 et sea.

r igh t of retention, 674,

'Rcven d,ca t lon
by unpaid ven dor , 1892_1894.

Revoc a tion
of gtrts

at the sui t of creditors, 744.

by donor , 75L
by subsequent birth of children, 752.

of wills , 828-834
of agency, 165:5, 1656.
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R isk
or thing sold, see Sale.
of property leased, 1535.
of borrower. H'lH, 1667-1669.
of things due, upon whom It fa ils, 957, 005.

Nin'rs
alluvion caused by. 375.
lslands and Istcrs fonning in, 3TI.
fo rmer bed. 379.
th ings found In , 536.

Roads
maintained by the S tale, 355.
t hings found on , 536.
construcuon or repair of, 457.

s
aare, 1382 et ,ICq .

d e llnl Lo n , 1382.
p ronus« of sale, 1386_1388.
title deed. expense of , 1389.
registra tion, 1~90, 1980 et sco.
Intnxtcattng liquors , 1391.
ca pacity to buy or sell, 1392 et seq.
what may be object of sale, 1398.
thing not belonging to scner. 1397 et seq.
etcrcn gcodt. 1399. 1400.

see Commerical Code.
obliga tions of seller.

deln("ry. 1402 et seq.
d eficiency or CX('('M, 1410-1415.

.....arranty J.lI:ainst evteuon . H 16 et seq.
against latent cereets. 1432 et seq.

none in Judicial t ales . 1441.
obUlla Uons of t~uy{'r, 1442 et seo.

payment. 1442 .
ttme and place or payment, 1443.
Interes t. 1444.
buyer dis t urbed in possess ion. 1445.
avoidance for non-payment, 1446-1454.

a voreenee for ether causes, 1455 et seq.
rlllh t of redcm pttcn. 1456 et sec.
lesion. 1470

by trcttanou. 1472.
by a uction , 1474.
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sale--- confi11lltd.
of debts and r:~h t ~ of action. 14";8- 1486.
of suecessjous. 143";-1489.
of litigious rights , 1490-102,
forc ed sales, 1493 et seq.
givin g in pa yment , 1500.
anenntron for rent, 1501_ 1503.

Sa lvage , 535.

School-master"
responsibility t or scholars, 936.

p rescri ption , 2122.

sec
things ta ken from the, 534. 535.

Sea ls
.. The oreet Seal -, defin lllon , 1 ~ 44.

Sea men. twtusi. 785,

Sea shore
par t of Crown do main, 355.

Seduction rprescnpt tonr, 2122.

semn
of heirs , 549. 550). see.
of donees. 736
of personal repre.ontanve. 592, 593.

Seizure
immovables u nder , cannot be h ypotheca ted , 1924.
before Judgment , see Attachment.

scuer
h is obl:gations, 14111_ 1441.
his privilege aeon movables. 1892- 1394.

immovables, 1903, 1906.
r(>gistrallon of, 1981 , 1983.

separa te p roper ty
.....ha t is, 1192.

Sepa ra tion o r Propert y
in suceessfous, 685-687, 1885, 1937.
in gifts , 743, 1885, 1987.
in lega cies, 815, 1885, 1987.
in substitutions, 901, 1385, 1987.
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Separation of Properly- continued.
oetwcen consorts.

j ud icia l, dissolves community, 1228 .
how crrocreo. 1229-1233.
rights of creditors, 1234.
clIcet o f , 1235-1240.

by contract of marriage, effects or. 1300, 1301.

Separation from bed and board
grounds of, 151-160A.
cannot be based Oil consent, 156.
When Court must, and When may, dismiss action, 160B.
review of order , J60e .
rorma ut tes of action, 160- 167.
provrstonar measures, 168 et eeq.

chlldrcn, 163.
rtgnts of wife, 169- 112.
husband's contracts , when void, 173.

effects of. 174 et scq.
as between spouses , 175-181.
as to children, 182-184 ,

reconcili a t ion . effects of, 164 et seq ,. 185.

Sequestration
is enuer convcnt'onat or [uctc tat. 1717.
conventional, 1718-172l.
j udic ia l, 1723- 1729.

Servants
their domicile, :;1.
ri gh ts and obll~ations of, se c Lease alld Tlire of u:ork , Pr h; i!eges, P rescr ip t ion,
of n otaries. cannot be witnesses to a will. 782. see Witnesses
comm on employment not a defence to action in delict , 989B.

service
personal, hire of, is subject to tacit renewal, 1569.

h ow contract for, te rminates, 1570.
r;ghts and obliga ti ons resulting from contract for, 1571, 1572.

of judicial dCI,wnd, Interrupts prescrtpuon. 2085,

StJ'vitudes
definition, 1 ~ 52, 449.
divisions or, 4;;'0.
legacy of. chargeable to particular legatee, 825.
arising from the situation of property.

now of wa ter, 451.
springs, 452,
running water, 453.
boundaries between neighbours, 454.
fences, &c. , 455.
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Se r vtt udes
lega l, 4:.6 et seq.

construction or repair of roads, &c~ 4:'1,
certain obligations t o which law s ubjects proprietors, 4sa, 4;)9.
d h'ls ion wane. 460-412.
ditches, presumption of ownershfp of, 413-47:' .

com mon, ke pt at common expense, 476.
hedl:"es, t rees, &c ., 477-480.
clearance, 0181
cer ta in s tr uct ur es, 482.
view upon adjoining p rope rt y. 433 , 484, see Nelghbou. rs.
roo fs, 48:' .
righ t of way, .....hen may be demanded, 486.

when and how given , 487, 488.
who bound to gin' it in ce rtain eases, 489.
when it ceases, 490 ,
acqu ir ed by 30 years prescrtp tjon. 491.

p rivate , how established, 01 92, 496, 497.
classes of, 493-49:' .
com prise all necessary for exerctse, 498.

r igh ts and obligations
r ill'ht of th e creditor to make all necessa ry work, 499.

at whose expense, 500.
debtor ch arged with ma klnf( works , may free himself by givi ng tip

the land. 5-01.
continue notwtthsfandtng the divlstou of the servient lan d , 5(1:!.
ob llgallons of the prop r tetc r of the servient lan d , 503.
how eree n or must use them, 504.

te rmina tion of
by Impossibility of u.~ing them, 5-05.
hu t may revive if lmpossiblllty ceases. 506.
by n on -us er during thirty years , 503--512.
by confusion, 507.
as r ega rds usu rruc t , M'(" Usu/r uct , Emphyteusls.

Set err. 1117- 1I 27A.

how eoustrceo. 1 ~ 53.

Sh ares
in the parti tlon of succcsstons, 641, 644--648.

see Partit ion.
in fm a n cial companies , &c., a re mova ble , 344.

Sh H it!"
who is t he, 1 l 54.
ca nnot buy cer ta in litigious righ ts , 1395.
when naete to impriso n ment, 2134.
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Sh,p
Br iti sh , ~a le of, govern ed b)' Engl:sh law. 1477.

Signature
how may be dcured, 1155. 1156.

Slander
broadcasting or pcbt.cauon, 989f' .
when special daman e not req uired , ge9G . 989H.

set' Defamat ion . Prescr ipt ion .

S lander of T itle
when specia l damage no t requ ired. 989 l 11.

Society
how ccs.anaeeo . 1 ~ 41.

Soldlen>' wills , 787.

Spirit ual Advtser
of conor, may receive by gi ll rrcm hlm, 710.

Spring, 452.

Sta blc (dis tance), 482.

S tal l's
repairs a nd rebui ld ing, 471.

Status
righ t of chil d to esta blish . 2",)3.

see Records of CiI"il Status.
emcee, defi nition. 1 ~ 55.

Stores
fo r sa lt or corrosive substances, 482.

Str..y P rope rty, 530-537.

Streams, 453.

Sub-Lease, 1542, 1543, 1550.

Subrogation
detlniUon , 1 f 56.
legal or ecnvenuon at, 1083-1087.
takes eflect against su re ties , 1088.
does not prejudice part paid creditor, 1081, 1088.
ot he ir who pays more than his sha re, 682.
of particular legatee. 683.
in re voor o r sure ty, 1846, 1847,
order or collocation , 1881- 1883.

Subsequent Purchasers
prescription by , 2112_2118.



I ndex to Cir d Code.

Substat ute
definition, 861.

S ubs ti t u t ion
children, 866, 871, 8,2, 874, 902
coming into operation ot , 896 et seq.
creation of. 86ii et sec.
Ins ti t ut es, who may be, 870

righ ts a n d duties, 880 et seq.
nature of, 861-864.
proh iblUon to alien ate, may be, 903
regis t ra tion . 814 et seq.
revocation, 860
subs t itute, ri ghts , etc ., ot, 891 d seq.

seizin o f, 897.

Buccess.ons
defini tion of turn" succession ", I ~ ~1, ~39

"tntestate " nun .. testamentary " defined, I ~ ~8, 1 ~ 59, 540, 800
intestate a re either rcattnnnte or trreguta r. f>41
devolut ion or, ~57, ~8Ii.

t o sur vtvtne spouse a nd descendants. 567A_568
t o ascendants. ~69-512

to conate rars. 514-_571
place and time of. 543, 54-1
b}' .....hat law eoverned , 545
presumption of survworsnio. 546__5t8

semn ot net r s. ~9, ;:'SO
eua ttttes ree utsl te to inheri t , 551-556
degrees of rf'l:ltionship . 558-561
represcntc nou in. ~62-<67

retattons beyond 12th uegrr-e do no t inheri t , 518
Irregular

illegitimate children, 519
t o the Crown. 579 (31, 582,583

ad min istration o f, 584 et seq.
see Personal Represe" tatil"e

ui t hout a re9rese ntatlve
vests In Admin istrat or General, 608

partition of, see Parti tion
licita tion and sale, of property of, 636-652
titles, to whom delivered c rt er partition. 6~3

returns in . 6~4 et seq.
dd;t~ of

n ow a nd by whom are pald. 592_~94 . 677-681
recourse of h eirs and lez nt ees a ga inst. each other, 682-684

separation ot pro,ert)' ot, 68~-688, 815, 816, 822, 823.
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surteeance
act r of, canno t found c rcsc rtpnon, 2060
;"-~H' ty, 1515, 1£30_

Supeistruet Jres
I..,:.on common .....all. -165.

Surety
dlecharged by release. 1116

ccurcston , 1129
see SuretJlship.

SU[('trshlp
Its nature , 1825
kinds of, 1826
can only be based upon a valid obligation, 1828
errects and extent, 1827_ 1832
obltgat.ous of, extend to hrlrs of surety, 1833
requ trttes of su r et ies . 1834
how solvency Is estimated. 1835
wben fresh s.rrety req uired . 1836
crrcct ot, between cre dit or a nd surety. 1837 et scq., 1854, 1857
uencm 01 enscusston. 1837-1840
respoust bnttv et co-surcttes. 1841
benefi t o f division. 1842. 1M3
reCOUr S(' of surety. agamst principal debtor, 1844 et seq.

a gainst co-surety, 1851
subroea t ton of sorenes. 1846
how cxtlnl!ulshl'd. 1852 l't Sl'q .

It'ga l and judhal, 1858-1881.

S Jnh'orshlp
rlllhts of, claim during husband's lifetime, 116
presumption ot, 546--548.

T
Tacit Renew al (of lUst' . 1515 et seq.

none In I'm!>h}'1eusls. 525.

Ta xI'S
borne by usu rructuary, 421.

'reac ne rs
a nswerable for thei r p up ils, 986
Bee rrescriotson,

Tender, 1093_1 098

Term
In obligation, Its effect, 1020-1023.
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Testamentary Execut OI S
sec Executor; Personal ncnresentouxes.

Testimon y Oral
of one witness sumctent, 1161
when may r-equire corrocorauon. 1162
who a re competent to give, 1162
When admissible, 1163_1167

see Acts authentic.

Th ie f
cannot acquire prescription, 2062, 2130.

Things
how designated, 1 § 41
found , 529-537
not claimed, 536
utstmctton of, ~ee ,llorables, /mmombles, Property.

Thi r d Pa r ti es
errect of contracts with r egard to, 961, 962, 5'34
acts in frau d of, 965---971
set-err. 1126 , 1127
see Return in successtous. Par tit ions.

TUlin g
expenses of, prtvtlcgcd. 1904.

Time
computation of fo r prescription. 2101.

Title
defin ition, 1 'i 61
to whom cenvcrcc in partit ions of successtons, 653
ren ewal , see Re' !eu al deed
primordial, see Primord ial title.

Transaction. 1813 et sec.
minor, 267.

Treasure
definition, 532
foun d, to whom it belongs, 411, 532.

Tree s
on n eigh bouring properties, 478---'181
ri gh t of usufr jetuary to, 40r:, 407.

'rrust
how cr ea t ed, 91f,A, eC 5
fee Tr ustees.
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TrUtitl.'es. 2H I et seq.
agents, power to employ, 2163
appointment and disc ha rg e, 2171 et seq.

limitation on number at, 2171
new or addi tional, :'172, 2178

powers of, 2172
trustees of property of pe rsons out of COlony. 2173

t.rea ch of t rus~

liability of benetlciary to indemnify for , 2193
loans and investments no t chargl's ble as , 2147
n"lid or t r ustee. 2197

cannot purch ase t rust property, 1394
dt'nn l tions, 2141
gen eeaj powers

concu r with others. 21 64
compou nd lIablll tles, 21~4

d.' I" llatc t rusts du rin g absence a broad. 21 65
de posit of doc umen ts for safe custody, 2160
devclu uon or, 2157
employ agents, 2163
Insurance , 2158, 2159
postpo ne sate. 2162
protec llon of person s dealing with. 2156
ra ise money, 2155, 2 1513
receipts, 215 3

reverst on ary interes ts, vaJuatl oru; a nd audit 2161
sa Il', 2151, 2152

Increase In numbu of, 2174
indemnltles

acts done un der order of court, 2200
by be neficiary on order of court, 2198
lmplil"d , 2170
In respect fJt powers ot attorney, 2169
Iiablllty only for own acts, 2170
protecuon by means o r aevert rsement, 2167
'Protecti on in reeard to nouee. 2168
rents and covenants in leases after conveyance or dist ribution, 2166

Investmen ts by, 2143 et seq.
authorised , 2143.
bank ue posns and calls, 2150
bearer sccun ues. 2146
discret ion as to, 2144
im p roper, liabili ty for 10..<;$, 2148
not cha rg eable as br each es ot t rust, 2147
power to re ta in , 2145
supplemen ta ry powers, 2149

persona l representatives m a y be, e05, 2141, 2142
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Trustees- cOllt lnuea .

powers Of Court
a ppoint m ent of ne..... t rustees, 2178-2180.
a ut horise dealin gs with propert y, 2193.
charge costs on t rust property, 2196.
JUdgment in at senee of t rustee. 2195.
order eenenciars t o indemnify for breach Of trust, 2198.
payment in to COu rt , 2199.
reueve trustee fro m pe rso n al lia bilit y. 2191.
rules Of Court. 2202 .
vest mg orders

a r e eonclustve of certain ancgauons. 2190.
as to s tock a nd t hings In action, 2187.
co ntingen t rights Of unborn persons, 2182.
crreet Of, 2135.
la nd. 2181.
Of charity properly, 2188.
of miner's beneficial properly, 2189.
on judgment for spccmc performance, 2184.
on sale or morf aagc of land, 2183.
power to a·;.polnt person to convey, 2186.
re gist ra tion of, 2191, 2192.

wh o may apply for orders , 21H.
retirement of, v-nnout new anpolntment. 2176.
separa te, for part of trust property, 2174,
sore trustee, 2174.
vaca ncy in t rust, ev idence Of. 2175.
vesune of trust property In new or co nt inuing, 2177.

Tu torsh ip , 216 et seq.
account of tu tor. 268 et seq., 604, 1009.
actions of m inor, 264.

appeats. 266.
administration of tutors, 2500 et seq.
ap pointment of t utors

by court. 217.
by father or mctbcr. 219.
when it takes effect, 226.

does no t pass to personal represemattves. 227.
crrecr of marriage of tutriX, ::43.
exctueton from , 244, 245.
gifts to minors, how accepted, 263.
h ow many tutors m ay be appointed, 225,
immovables, alienallon and hypothceation Of, 257, 258.
incapa city for, 242.
inven to ry, 252.
Investment of money, 254--256.
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T ut on.hlp--coll t ill llt d .
jamt tutors, etnerences between.

power of Court to make orders , 220--222.
kinds ot, 217.
law or England applies, 216.
no one bound to accept, 223.
oath of tutor, 251.
partition. 265. 653A, 653J.
prescr iption of action for account, 2119.
responsi bili ty for deucts of minor, 986.
sur vi ving father or mother, tutorship of, 218.
tutor od hoc. 224 .
removal f ro m, : 44, 246_249.

u
Und ivided own ership, 632, 1914.

Undue In ftul.'nce .
In gi fts to adruers, 710.
payment entitles 10 res titu tion. 979--984.

Un iled Kingdom.
meaning of te rm, 1 t 27.

unworuuoess
in matt ers or success ion. 553, 555.
In ma tters or gifts, 751, 753.
in matt ers or wills, 829.

Ustl ll:e, 948, 949.

Us!' a nd Ha bitation , 437 et seq.

u su rrue t
nature of, 394
how es tablished. 395 et seq.
termination of. 429 et seq.
sa le of pro per ty. effect on. 433. 434.
cest rueuon of property. 435, 436.
righ ts of uscfructuar y.. 393 et seq.
obligat ions of usu rreetuarv. 413 et seq.
of Iegaey, 825.

v
Vaunt Estates

eschea t to the Cro wn. 356, 579.
Viable Infants, I ~ 62, 55!.
Vie..·, 483, 484
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v toicnce.
ca use ot nullity in contracts. 928-933.
~(' Fear. Prescr ipt ion,

r is .'Iaior

ca uses fortuitous even t , I ~ 18.

\\'
Wager.

when bm ding, 1822-_1824.

waees
1I1eir privilege. 1889. 1900 . 1903.
ot seamen. 1572.
of minors . a ction for , 264.

Waifs
to whom they belong. 530-537,

wans
sec Commoll property, s erouuaes.

Warranty
In gifts , 737.
between coheirs . 690----692. 1054.
in sa les. 1416 ;>1 sec.. 1484 et seq.
in leases . 1521 ;>t seq.
In hypothcca ry ecnons. 1953, 1954.

Waste
see Dete riorc tion.

water, 451 et seq.

Wa y, right of. 486 et seq.

Wells . 482

Widow
co mmunity, 1256 et seq,
mourning, 1284,
tutorship , 218, 242, 243_

Wile
r esidence and do m tcne of, SO, 162. 163, 169 . 175.
d uty to husband, \44 , 145.
testamentary executorship, 842.
may make a Will, 154.
reg istra tion of ri ghts, of, 1971, t 972, 1994-1997.
see Husballd and Wife , c ommu nity, serorouon.
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Wi lls
by 1\\'0 or more persons jointly, 779.
capacity to give and receive by, 700. 770 et seq.

married women, 154, 771.
minors, 772 . 7'l:i , '175.
Intl;>rdicted persons, 773. 775.
corporations, 7'14.
time re latively to which it Is considered. 776.
Tl'llgloulI and other adrtsers, 771.

d l'finltion. I l: 63. 697.
erteet of lmpt)SSlble or immoral conditions In, 701.
executors

who may be, 841-845.
S('(' Tcslamentl'ry e.rece rcrs, Penollal Representa ti ves.

forms of, 780, et seq.
notarJal. 781, et sec.
deaf mutes ca n not m a ke. 786.
soldiers or sailors, 787.

hologra ph, formalities of, 788. 792, 793.
E ngllsh , formalities of, 789, 792, 793.

how d('a f m u tes may make, 790.
l'fTccl of legacies In favour of witnesses, 791.

Interpretation of, 808.
lnvalldlty of, 793.
probate of. 794-798A.

lost 1'.111. 797. 798.
regtst raucn of, 1980. 1991_ 1993.
revceauc» 01 828 et $eq.
wttnesses to. 781 et $eq.. 788. 789 , 79 1.

witnesses
to no tarial ....ills . 781_784.
to \\11ls in Englhh term. 789, 791.
to notarla l inst ruments generally. 1139.
to give test imony, 1162.
c:olled t). Court. 1176.

Work and Workmcn , 1583 et scq.

Wl lUngs
.....hat. a re authentic, 1138.
executed out 01 Colony. .....hen not to be proved. 1152.
when necessary for p roo f, 1163-1167.
private , 1533 et seq.

h ow denied, 1135. 1156.
how proved. 1156.
wha t da te t hey have against t h ird parties, 1157, 1158.
on the back or other part of docum ent, 1160.
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COIn : OF CIVI L PROCEDL: RE.

Vo lu m e 1\- ( 'hapttr!U P a r e 68.5.

The ' lll m l/er$ reter t o the Article$, no t to t he r ases,

Aba ndonment of Property, 606 et seq.

Ab~oondlng Debtor
arrest of. 638 e t seq.

Ab~cnt Parties
r.t tachment, sim ple, 692.
a t tachment by garnlsbment , 482.
defenda n t, h ow summoned, fl6.
execut ion of j udgmen ts, 423, 43!l.
interroga to ries , service of. upon , 207.
j udgm en t by cerautt agains t . 86.
security for costs. 114. ~ 7. 123A_ 127.
serv.ce on. arter appea rance, 80.

Acco unt
contents. 393--395.
contestat ion of, 397- 40 1.

how a nd .....hen r endered . 391. 332.
judgmen t by defa u.! t on deta iled. 8~7.

judgment on, 402.
neeiect to render. 403.
provtsto nat exccuucn for balance, 396.
re rerenee to accou ntan ts, 2811. 305.

Accountants
rercrcnce to, 21:-3 , 305.

remunera tion of, 309.
report of. 310 , 311.

Action a t Law
cause of, m ust be sta ted . 49.
(iividin g debt , 20, 885.
form , no par tl cula r necessary. 26, 147.
fo rma pauper is in, 39- 41.
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Ac'lOn at t.a"'-continued.
Interest in, 18.
joinder 01 causes of, 20.
parties to. 19. 25.

appearance of, 29.
pcbnc cmccr. agains t, 28.
sum mons 10 detendan t. 21 , 42.
supptementa ry deman d, 24. 157.

Acts of Parliament
abbreviated rererence to, 31.

Adjoumment
Dlurict Court. 868--8'70. 881
Sup reme Court. 1, 33.

Adjudication
immovables sold in ex ec ution . 536. 537, 551_557 .
Is with wa rranty. 553.
o f m ovables sold In cx ecuuon. 461, 462, 465.

Ad m inis trat or Ge neral
a ba n doned property, 612.
oa th not necessary. 999.
vacr nt successtons, 1067_1 069.

Ad m iss ion ,
allegations not denied. 147.
noted by Judge, make proof, 242.
notice of. 218.
no tice to admit documen t, 219.

Ad vertisemen t .
of sale of Immovables, 510-512, 523.
of sale of movables, 442, 893.

Affidav!t
for attachment. 674. 615, 695, 105.

capias, 639 et sea. 893.
commission to ex~l:1illt' wn uess. 273.
corporation. information against, 814.
execuuou. speedy, 422.
execution. 10 .<;tay, 890.
foreclosure from pleading. ftlief. 154.
habeas corpus. 351.
InJunctl on, 841.

Judg ment by defaul t, 8S, 877.
jud ll; m('n t, to set aside, 367, 375.



I ndex t o Code of Civil Procedure.

Atr.davit-roll tlllucd .
m andamus. 832
mtsceuanec vs cases. 631, 673, 738, 1063
motion. 344
opccstncns to seizure. 451, 513
security for costs , 123
signatures. denial of, 156
sut -oppc...Ittons. 588.

who may receive. 38
see Oath.

Altmentary Ajtowan ce , 428, 631 et scq,

Amendmen t
court. may allow , 34
delay to answe r, 145
pleading, o f, 285.

Apparel
exempt from se izure, 42;.

Appeal
from District c ourt. 9Q9 et seq.
10 Her ~Iajut y, t'37, 968_

Appea rance
default of, 82, 877, an
delay for , 71 , 79
h ow mac e. 29
in proceedings ugntns t oorpomtrons illf'gally form ed, 817.

Appra isers
Dist rfct Cour t may a ppoin t, 888.

Arblt r&lors
a ward . homotogatton et. 312
powers of. 308.

r eterence 10, 28/) , 306-312. 888.

,=,
pay of , exempt from seta .ire , 494.

A!T~ars

of rent, ccnocat ton of claims fo r, 575,

Arrest
of absco nding de bto r, 638
warrant of , see Capias ad responde ndu m, Warran t of Arr(' st
when and wh ere cannot be made, 621
see I mpr isonment .
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Artisans
wages of, exempt hom seizu re, 494.

.., t t acumen t
befo re j udgmen t

b)" earntsnmcnt, 695 et eeq.
If decla ration not contested, 700

If contested, 6E8-663, 701- 704
simple, 674 et scq .

advance for safe kt'e;;ing of effects, 687, 688
arttdavtt for, 671. 675
contestation of, 658_663, 694
execution where defendant summon ed a s absentee, 423.
form ali ties prevtous to sale, 445
gunrdtans must be appointed, 691
restorauon of effeds seized,J93
secure, how effected, 681
sheriff's om~er's return. 686
warrant of attachment 682-685
writ , servi('e, etc.. 676 et seq .. 689 et seq.

D is tr ict Court may L'>S Je , 679
in revenatcat ton, 705 et sec,
for rent, 711_713, 727.

Auurentic Act
as exhibit, 94
judgment t-y default on, 85-8i
orig-ilw.l lost , depostt or MPY. 985- 988.

.... »tnonticatton
of regtsters. 969,

n
Bail

in capias, 664 et seq,
solicitor, etc.. can not be, 6.

Balli lf
du ties of as to

claims fo r monies, 898
notices to quit, 886
services g-enerally, 876
writs of execution, 892, 394.

Barrister
how hab tted, 3,

Bidder
at sher.It's sale must decla re h.s n am e, 526
liability of fa lse , 54a-547
may be required to make deposit, 530.
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Bidding and se:e
of Immova bles, 525 et seq.
of movabtes. 460 et stq.

BUIs of Exch angl'
aescrtpt tcn of defendant in suits on, 48
j ..dgment by dl'fauit on. 85
seizure 01, 434
signature, dl'n ia l of, 150.

Bond s
appear. how entered Into, 934

insufficiency of, how pleaded, 956
ba ll, as sign ment of, by sn enrr. 670
seizur e of, 434.

Eoundary, actions of, 758-762.

c
Capios ad respo1l't-:Ild l.llJl . 637 et seq

eorne srunon of. 653--663
rxs t ri ct Court , b}'. 895, 896
diseharge upon ball , 664-.--U73
execution of writ . 55, 76, 6,,5--------657.

Ca ulll'S of Acti on
joinder of, 20
statement of, 49
when cannot be divldl' d, 20, 885.

Charges (oPP05i! ion5I , 521, 522.

Che que, see Bills Of Ex chall gc

Ch u rches
/abriqu('S and vestr ies or, ha ..... summoned. 63.

Civil COde, 31.

Civil status, regis ters of, see Regi$ters. 0/ Ci t"il Statll5.

Ci.. im
d ue wnn t erm. collocation of,
reduction of. to sue In District Court . 885.

Clerk of Dis tric t Court
powers and euues as to

appeals. 91 0--915.
District Court , 868, 872, 892, 894, 900.
issuin~ wri t of attachment for supreme Court, 679.
judgment, ca nn ot pronoun ce, 908.
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ccnccauon and DIStribution, 56$ et ~(; q.

rmrncvatnes
condi t iona l h ypcthecs. 5/'0, 571
contest at ion. 579-584.
costs. 5&8. :;75
homo logation, 5085. ~6
h}'l)o lhccary cta'ms due wit h a te rm, 573
nre rents. ~74

scheme of rauk.ng. 56;) et seq
when 1I0t required 587

seqaest rae...r·1' advances. 508
vefuat ron ,-,I rmmovabtes surd for one price. 576-519
unliquldat t'd prior cl a im s, 512

movables. 468 1'1 seq.

Corumencernen t of Proof in Wri tin g, 230.

Corumtss jono rs
of '11(' Su preme Court, dennuton, 38
fUf cmoavn s, 38
fur exum.ncuon ot witnesses, 274
wa rran ts of arrest and an ocumcnt. 648, 650-654.

ccmmuoons
for exammaucn of wttnosses. 271 es scq

Community
attachment of movable of, 791
wife suing for separat ion may accept or renounce, 798, 799.

Company
Joint stock, service upon, 61, 6:!
S('izur(' of sha r(>S in. 434. 436, 437.

ccmrenscucn
for e rowtng crop. Distrtet Cour t may grant, 887
order for on Inctdentat cross demand, 159.

ccmputauon
of ti me in delays, 30. 35.

conetusrons
adjud ication restricted 10. :!3.

Con frlll'llon of JUd~ment, 88-1>2.

Conndenttal revelations
evidence of, 250,

connrmeuon of 'r tue, ';7:! et Sl' q.

Consolidation of Act ion , 155, 156.



I ndex to Code of Civil Procedure,

Cons ul. atfzda\'lts before, 38.

c ontempt of Coutt , 13, H. 852. 860.

ccnunuauce of suns. 313 et uq., 345,

Copy
of authentic act, etc ., deposu or. 93j-988
of declaration. correction of , 112.

C'oP)'rillht
tnjunetion in cases of, 850 J 16,

Cor pora ti ons
declaration as garntstioes by , 484
description of, 48
tcretgn. may sue, 19
H1egally formed , ete.• suits agaln..~t, 813 et seq
tnjuncuons against, 850 ~ 2
in terr ogatories, answers to, 208
mandamus against, 831
plead in corporate n ame , 2,";

scrvtce upon, 6:::
usurpa tion of e.rnccs. ctc.. 826 et sec-

c os ts
account, in mat tors of, 395, 398
arbitrators, by. 308
collocation of, 473, 568, :'75
con reeston of judgment, on. 91
torrua IMllpuiJ, in suits in. 39-41
consolidation. on. 15:'
copy of eeec. depcsn of where orignal lost. 986
demurrers. on. 136
d'sccntmuance ot suit, on. 328
documents not admitted. 219.
experts. accountants. a rbitrators, of. 309
garnishment proceedings. 481, 491, 497
generally. 358-363
improbation, ill, 116
interpreter. of, 16
tnterroearcnes. on. 209, 216. 211
judg ment by eeraun . renounced by plaintiff, 81
non-suits , In. 355.
oppcstt tons to seizure. 453. 45:', 518
pe tit ory actions. in, 770
prettmrnary exception, of. 106, 130
property jud icially so ld, non-delivery of. :':'6
re sale for fal se bidding, 546
r r-saie of sh ip , 461
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c-» t ~-coll tbl ued,
revts.on of Iuc cmcn t . on, 367, 372. 3i3
securrty for . 114 ~ " 123_121, I SO, 434
service of summons. of, ,4
sl'n'l tt out of dist ric t, 876
sh t rlff's action on debtor 's claim. 434
sherlff's costs or sale, 461, 540, 5!)(l
solicitor whose powers a re revcxeu. of, 203
sub-eppcsruon. of, 590
taxa tion. 360
tender , 414 , 415
witnesses' expenses. 228. 236.

Court
District, 811 et seq,

ad journment, 879, 881
appeal from, 909 et scq.
a r bitrators, expel Is ctc., 888
clerk, duties of. 872

cannot r r onouncc judgment, 908
Crown Attorney, reference to, fl03
default, judgment by, 8"
d ividing ca use of action , 885
evtdence. notes of. 384
exec unon against goods, 892- 894

sale on, 8::19
stay of, e89, 890

evec uuon a ll: a lns t Immovablcs, 900
gar ms b ment . 901 , 902
Imprisonment, 905
jurisd ict ion, 871, 873, 878, 835
land , recovery of, 386 , 887
non-a ppea rance of pla intltr , e-s
opposiUons, 897, 898
pleadings , wr it te n not necessary, 880
redlOclng cla im, e85
s ucreme Court, rules of appllcablt to, 90'7, 908
v..t tnesses. 882, 8!3
wrns, rules as to. 874 er seq.

o f Inferior jurisdiction, mandamus against, 831 1 2
supreme

adjournments, 33.
adj udica tion rcstrtc ted to concnerons. 23
llm r-ndments. 34
amwal ~ from DIst rict c ou rt , 909 ct scq.
commtsstoners of, 38
l'nlarl/:t'mt'n t of tl me, 32,
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Court , SuprelIU!'-Continued .
forma pauperis , reev e to plead in , 39, 40

interpreter , 16
Ju risdiction, 36, 108 et seq.
maintnlning ord er, 10-14
oaths, 17, 38
rules of p ractice, 37, 37A
suppress writi ngs, etc., 15
tariffs of fees , 37
terms a nd si ttl lngs, I , 2

Creditor
prefer ential e1alm of, fdbtributlon), 576
eonnm-aucn of ti tl e, bidding, 776
p'l~haslng at sheri ff 's sale, 540.

Crop
growing, eompensatton for, 887.

Cross
demands. see Inc iden tal demand
examination . 2~6

see Wit ness, Evidence.

crown
fine on wneess recoveree fo r , 228
e rents. action to annul. 853-855
rerempucn . none agatnst, 331
pleadin@'. 25
preference of. 473-475. 478.

Crown Attornt')'
forma pauperts, sutts In , 39
fra udule-nt eases. action In. 903
illega l corporations, prosecution of, 813.

Curator
a ll cura tors

how ph' ad. 25
impriso nment, 625
oath of. ess
qua lity not a dmitted, 149

to absentees, 995, 1072
to abo.ndonf'd property. 612 et seq.
to dis~ol \"ed corporations. et e .. 823-825, 997
to interdicted persons. 995, urn
to substitutions, 9'98
to surrende red property, 406, 407
to vaca n t suecesstons, 996, 1066-1069.
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n
D alll;'l; c.s

ca pias for unliq;lidakd. 642
casu, 338
j udgmeol.$ for. 348
publi c functionary, suit against. 28
simple a ttach ment for unliquidated, 675
witness failing to a ppea r, 228.

Dent Mutes, evidence . 238.

Death
ot parties. J 13. 345, 417
or solicitor, 198 . 200, 345
regist ers of, see Regis ter!.

Deben tures, seizu re of, 434.

""bt>
ti tles of, may be seized, 434.

u ecrarauon
abandonment at property, of, 607
amendment Of, 34
capias, In , 645
cause of action, must sta te , 49
copy, ecrrecnou of, 112
descrtp tion of ocrect of demand In , 52
aemtseee. or, 484-4&3. 6SIJ
In for m alities In , how pleaded, 111

....-atver Of. 113
s up ple men t.;:, ry demand. 24. 157_

neee
nullity of, how in\'oked, 148, 604.

oeraun
absentee, aeatnst, 423
Judgm en t by, 8S--87

execution Of , 423
non-return of ....Tit . 78
of appearance. 82-84
to answer interroga tories. 209.

Defendant
oescr tpttcn of. In writ of summons. 48
where several, separa te wr its must issue, 51}

nerence
District Cou rt. 880
see Pleas to the merits.
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Dela ys
abandonment ot property

for eontesnng sta te men t , til5
rc r 1,Im g statement, 6U9--611.

accounting
tor nung answers. 399.
for nling coutestattona of acoount, 391
lor rendering acco unt, 391

appearance, 11 , 19
arbit ra tion, 301
a t tach m ent

by garnlshment
on contestation otherwise, 702
on nonce to garntshee to answer con testa tion , 701
to contest garnishee's declarat ion, 103

for ren t
to seize effect s removed without lessor's consent, 111

simple, 683-690, 693
bidding and sale, 536 et seq.
ca pias , 643. 6 52, 6,,3 , 660. 665. 666
eoltoca t ton a nd distributlon

for contesting scheme of rankIn g, 579
on inscription for contestattcn, '581
on motlon to homologate, 585

ecmmtsstons tor exam ina tion of witnesses, 213
-omputat ton of time in. 30, 35
con fession o f judgment. for fiUng, 88

on tnserrouco on . 90
corporations tneeaur formf'(! , etc

for ddendanls to pll'lld, 818
on advertising appomtment of cura tor, 824
on Inscript ion for trial and hearlng, 819
upon summons, 813

demurrer, for filing, 135
tor application to amend pleadinttS where, Is matntatned. 138

d teavower , to have, declared valid, 194
dl!<Charl[e f rom hypo-bees . SE'(' under this heading, Hv po/hec,
dist ribution, see under ~hls headlne, Collocation, Pal/ rnl' lI t
Distrlct Court, upon su mmons, 875

appeals rro m
for clerk to forward records to rearstrar, 014
to r tUln!!: notice at aooeat . 910, 918
for glvlnll." security. 911, 91a
tor hearing at appeal, 913

for execution at judmnents. 889-891
for nlln j:(S of opoostt tons for monies, 898
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DelaY$-Contlnu l:U.
foe tiling of opposition to seizures, 8:n
fo r garrasncc to made declara tion, 901
lor iMulng writ of execution against tm movabtes, 900
on notices to quit, 8116
for sale of goods seteec, 899
evidence
before examiners. 266. 268
ex parte.

on tnscrtp uon for, 282.
excepucne. 101 et scq_
execution

In personal actions
genera lly. 422
wh ere defendant s ummoned In Gazette , 423

In real actlons, 420
cxhlblu. l or ti ling , 93, 94
ex perts (and vil.'wcrsl

for appoin ti ng, 2030
for makIng report of, 302
on no t ice fixing time a nd place of reference, 2gg
on rule compcntng flUn g of repo rt of, 303

extension of, 32_34
hllOeas corpus.

fo r persons bailed, to appear, 862
on service of, 853

hypotheca ry recocrse alta!nst immovables of wbic.'l. own ers are unknown or
uneertam, 7«1 et seq.

h}1lOthecs, disch arge from . 713, 115. 116
Im prisonment, 623. 625
improbation, 118. 13f-11lfJ
Incidental demands, 162
InJunctlolU

upon ser vice of, 849
Inscr i'ptlon

(or evt oenee and hearing, 222
fo r h earin g only, 336
fo r proof only, 239

tntervenncns, 161, 1168
issUe Joined

for nllng new ground of defence after , 1,.4
Judgment

by default, revtston of
for contesting opposition to, 370
for applying for. 364, 365

execution of, 354, 420, 422.



l ndez to Code of Civil Procedure.

DeJays-coJllill«ea.
on the merits

tor entenne . on register , 350
petitions to se t aside

for receivin g. 376
jUdicial sequestration

set' under uus heading, seouestratton
tessors and lessees, suits between, 730, 731
mandamus, 833, 835, B37
mot tons and r .nes. generally, 341

on motion of cour se, 343
non-appearance

for entry of default for , 82
on eppucatton to be relieved from s uch entry, 84
see under t his heading, Appearance

non-contentious proceedings, upon summons, 1070
nail- jur id ica l day, 9, 30
opposi tlons

for payment
for filing of , in the case of movaotcs, 469, 898
in the ease of Immovables, 563

to marriage
for appeal Irom regis trar, 807

to seizure and sale of Immovables
tor filing 01. 514
for shu ll'f 10 return into cou rt, 517

to se izure and sail" 01 movables, 002, 897
for sh crll'f to return. into co urt , 452

paymen t and dist ribution 01 monies levied
in the case of movables, 592

tor filing claims, 46~

In the case 01 Immovables
when mere Is no opposition, 564.
.....hen there Is a sch em e of ranking , 592

perernptton, 329, 333
pleading or t r ia l

wh at days not reckoned In, 337,
pleas to the mer its, fi lin g, 140 et »eo.

pcssessory ac tion, for br inging , 765
prohibitions, 840
resale for false tidding, 542
return 01 wrtts of execution

movables, 426
Immovables. 500. 549
if t he re be mturn 01 Il ll l la bona, 549

rules, see under this h eading, motions and rules

343
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Delays-continued .
sales

generally, upon contestations, 605
sheriff's, vaca ti ng of, 559, 560
of movables in execution. see under this heading, seizure and sale

seizure
and sale of movables

for advertising. 412. 445, 448. 893
for payment of purchase money generally, 461
of a ship, 461
sale of shares, 465
for taxation of costs, 467

and sale of Immovables
for return of writ, 500, 549
If there be a return of nulla bona, 549
for advertising, 511, 512, 523, 548

by garntshment
for service of summons, 482
for making garntshee's declaration, 485.
for executing in default of payment, 488
contestation, 492. 493

separation of property
for publishing notice of SUit, 793

sequestration
account, 722

summary proceedings in Supreme Court, 730, 731, 734, 735.
summons

where defendant is absent, 66
in ordinary cases, 71. 79
for return of, 72, 76, 77
to witness, 226

trial, see unoer this heading, Pleading
Witnesses, on summons 10, 226

Dema nd fo r pleas, 129, 140

Dem ur re r
not allowed, 136.

Denia l
of signatures or documents, 150.

Deposi t
b idde r at sheriff's sale, 530- 535
copy of act or regist e r lost o r destroyed, 985--988
filing preliminary pleas , 106.

Deposit a ry , 430 et ~e q.
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Depostuons
how taken, 233. 239. :;6:;-264
no longer necessary 285A.

Description
Inaccurate, in Distrkt Court, 8,4
parties and objects, 48 et seq.

Dilatory s xeepuons. 114 et seo.
no longer necessary, 134.

Disnvowaj of Sollcl tor, 190 et seq.
Discharge

from arrest, set' Capias
from hypothec.~, see Hypothecs
of debtor imp: tsoued, 634
of earursnee. 4t" .

Discontinuance. 32~ ct seq.

msccvcrv. 21'A et seq.
m scusstcn. exception of

ru les governing. 128
sta y of SUit. 114 ' 5.

Dissolution of corporation, 823.

Distraction of Cost s, 362.

m striounon of monies
eonnrm aucn ot uue In . 786
see Collocation.

District Court, 871 et seo.
see Co urt , Dis~rict.

Disturbance
du ring slttlng of Court 13, 14. 906
of possessor of immovab les , see r ossessors action.

Dtvislon
of debt to multlply action Is illegal. 20, 885.

Documents
Im pugned. see Improbotioll
Inspection of, see tnspectton
toss or original. how su pplied, 985-988
not arla!. Judgment by default on, 85--87
of commercial value, may be seized, 434.

Domicile
election of , 80. 81
of plalnfllY must be stated in writ of summons , 48
of seizing part y, 503
se rvice of summons at, 57, 58.
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E
z jectment, 420.

Electio n

corporation reluslng to make, 831
set.' Ma'ldamu~

o f domicile. 80, 81.

E n gla n d ,
law of, to be followed in cases of

distribution of proceeds of sale of vessels, 472
inj unctions, 850 ~ 16
m andamus, 831 . 4
p rohibiti on , 340 .
relief a ga Ins t judgments, 377.

I::nlargt'ffient o f time, 32.

E\'lden~

admissions, 218, 219. 242
commencement of proof In wnung, 230
ercse-exaounauon, 246 . 247
depositions n o 10I11ll'r necessary. 285A
d iscove ry, 217A et seq.
D;strlct Court, In

notes of, to be taken by court, 8M
documents, prcducuon o f, 253
examination ot witnesses. 232 et seq.
e xaminers, before. 265 et sea-
ex parte. 282, 2113
experts, beror- , 2!lfl, 300

report of experts Is, 311
Inerdents of, 284, 285
Inscripti on for, and h earin g. 220-222
mterrogatonss. 20$ et sel1.
proressionar confidences. 2$0
public policy. ~
separat ion of property. III suits for , '195
takl"n by the jud ll: l", 239 er seq ., 2S$A
taken down at length. 262-264
takl"n down In wnuna. 223
Wi tness about to leave Colony, 225
wi tness unable t o attend, 225

Exa mlnl"r. proof before , 265 et seq,

e xcepncn
corporations, to Informa tion aga inst, 821
dilatory, 114-133
dtscuss ton. of, 128,
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Exception-con tin I/.ed.

form, to. 111-113
ju risd iction , to. 107-110
preliminary, 101 et seq.
proeeeenngs in lieu of, 13"-139.

z xeeuncn of [udgments, 38-1 et seq.
co mpulsor y

abandonment of property, G06 et seq.
advernscmonts. 442, ..SS, 511 et seq., 523
appeal , ell'ect of. 917
bldd:n g and sale. see Bidding and Sale
collocation and d!stributlon of monies. set'! Collocation
death as crrecttng

credito r, -H8
debtor, 417.

District court. In , 889_891. 900
enforce performance of act , to, 419
homotogatton, 585 et seq.
imprisonment. 623 et seq.
Judgment apatnst warrantor, 121
opposttton for payment. sec Oppositions, for Ptlyme'lt
payment of amount on writ. 416
payment of monies levied. sec Payment
personal actions, in

dela y :or execution in ce rtain cases. ..22
delay for, in attachment egatnst absentee, ..23
what property may be selz<'d. 4201

real actlons, In, 420, 556
return of writ . see Return, of writ of execution
seizure

ga mlshment, by, 479 et seq.
Immovables, 498 et seq.
movables, 427 et seq.
see Setzure.

separation, judgment of, 80G-803
sequestration, see Sequestration
sherill"s sales, ertect of, "65, 551 et seq.
~hcrlll"s sales, vacating of, 558 et seq.
sub -collocation, 588 et scq
upo n wh om ertec tcd. 417
writ of, 41J .

Volunta ry
accoun ttnc. 391 et scq.
securi ty, 384 et seq,
sur re nder, 404 et seq.
tender, 408 et seq.

347
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Executors
caveats, 1026 et sec.
of persons deceased abroad, 19
probate, 1012-1014.

EXhibits
filing of, 93 et sec.
Impugning, 150.
party mar Improbatc his own, 173.

Ex parte
cvtcence, 282, 283
foreclosure from pleading, H8
non-appearance of defendant, 82, 85-3" 877
proceedings, 82,

Ex'per t.s and Viewers
confirmatlon of title , in, 781-783
District Court, 888
execution. In,

to 3.SOC~S rents, etc., 352.
to value Immovables, 577

grounds for recusing, 292
hearing by, 2~300

llcitation and partition, In, 751-755
oath of, 293-296
reference to. 286 et seq
report of, 301_ _304, 310, 311
taxation of account, 309.

Extortion
officer condc ctmg sale In execution, 462.

F
roonoues

serviCe of summons on, 63.
Fees

distraction of, to solicitors, 362
tariffs of, 37.

Force, use of
eject, to. 420
seizure. to effect, 439.

Foreclosure
call in warrantors, 132
contest garntsbec's decla ra tion , 703
plead, to 129, 131, 140, 143, 144, 146
prenmlnary pleas, 105.

Forgery
plea of, 150.
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!,'orlllU pUllperts

suits in, 39-41.

349

Form s
no particular. necessary, ::;'3, 247
III appendix, use of, optional, 1086

emcavn
of plaintiff, No. 6
of person other than ptamtitt , No. 7
of opposant, cic., No. 11
rcr warr-ant of arrest, No. 15
to obtain warrant of attachment, No. 17

ap pearance
in cases Of hypcthecary recourse, etc., No. 21

certificate
of dtscnargc trom judgment, No. 3
to cttscharge a mortgage, No. 4
to discharge a notarial ooneenon. etc., No. 5
by commissioner of due administration of oath, No. 9

memorial
of appointment of tutor, No. 1
of judgment, No. 2

notice
canine upon debtor to ntc statement 01 abandonment 01 property,

No. 12
of apoucatton to have curator appointed to abandoned property,

No. 13
of appointment of curator to property abandoned by debtor, No. 14
for proprietor of immovable to appear In cases of hypothecary

recourse. No. 19
canrne unon claimants to file oppositions In cases of discharge

from hypothecs, No. 22
oat h

to bp administered to exocr-s. No. 8
to be administered to witnesses by exp erts, etc., No. 10

warrant
to a rrest the perso n, No. 16
of att acnment. No. 13

writ
for sale of Immovables In case of hypothecary recou rse, No. :ZOo

P ra nc hls e
usurpa tion, 813 et seq.

Fraud
Crown gra n ts , 853
Dist rict Cour t powers, 903
Inj unction, 1l50, J 5, § 16.
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G
Garnlshment

see Sei;;ure, by gU17Iishment, Attachmen t, by gUTJlish mell t .

oceemor
eomrrusstoners, appointment of 38
ruin and tar tns, 37.

Guardian
to Immovables. 506
to mcvaeres. 430

pay o f, t o De wed, 467
r;ghts , powers and obl.gattons. 432. H I, 4:;9, 4&t.

11
llabeas corpus

ad subjicIendum, 856 et seo.
ad testlJ!cll1ldum, Z31.

Hear ing
in nlstrlct Court, 884
Inscriptions (GC, 221. 222, 3:l6.

I1c1 r~

administration, nght to, 1016
continue SUi t. 317 et seo.
exec ution a gainst, 417

bl.. <l18
of p ubli c omcer or notary royal, mandamus, 831, t 3.

h er Majesty
apPl"a ls to, 967, 968.

Holidays
see Ilo/l·Juridlcal days.

Homologation
of a ..., ard of arbitrators. 310-312
of rt1lOrU of accountants, ete., 305
of sc he mes of ranking, 585-581.

Hypcthecary
claims

colloca tion of. 570, 573
gtve right to obtaIn ca pias . 641

recourse aJl:alnst Immovables, 736 el seq.
Hypotheca

co nditiona l. colloca tion of, 570, 571
ccnmuon. 788
discharge from, 772 et seq.
due wi th a term, collocation of, 573,
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I

Imprtsomocut
capias. 637 et ~cq _

co irt record. to r et urn. 96
ntsmct c cort. 905
execunon. 623 et srq.
notary. 9M
wnness. 254.

Improbat ion, 173 et seo-
Incidental, 110 10ngN necessary, 134.

Incidental Dema nd, 157 et seq.

Incompat ible Pleas, ne. 151.

Incorporated accres
now sued. 48
servtce upon. 62.

I n forma lities
in writ. et r- .. h ow pleaded. 11 1
amendment . 11:::
watver, 113.

I n forma pa"perfs . suits. 39_41.

Injunction. 8·n et seq.

ruscr tpt ton
confe ssion or judgment , on 90
j udgmen t by default. for, 85
h E'arlng only, for . :!36
proof an d hE'aring. fo r . 222. 731
proof only. for , :139
roll for. 221
scheme or rallking. of eontestanon of. 581.

t nspecnon 01 Documents
aut.hentic cc::ir s of lost documen ts, D85-988
uelay on summo ns t-O nbt afn, 1070
nct arfes. 978 ct seq,
proeeedlngs 10 rema in of record. 1071
reetstra r . powers of, 1072
SI'l' Discor e'1l .

rnn rest
expert, in. :W2
money. on, 575
SUit . In, 18.

351
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Interpretation, 16, 26, 27, 31.

In terroga tori es , 20.'> et sec, :n o.

tn tervenuons
collocation, in, 591
separation of property, in, 794
sun . In , 163 et seq

In ventory
cc.toca ncn for COI>ls of, 5068

e rtec ts ta ken in execut ion, 429-432
revendica tion. 7ll9.

Issues
how completed. 152- ·1;)4
on tmproeanons, 186
on nsctden ta ! demands, 162.

J
Joinde r

of causes of action, 20
of i ll~omp;;.t i b le cla im s. 114 ~ 6
of illcompatl olc picas, 151
of pa rties, aa. 53, 114 ~ 8. 111, 172.

J ud ge
cdjcur nment . 33
den ntuon, 11
):ood o rder, m a in tena nce of, 11- 14.
notes o f eVidence , 241, 242, 282 283:\
oat h. may admin ister. 17, 38, 322
r ules of practice, 37, 37A
tari ff of tees. 37 .

Judgment
confession or, 88 et scq.
correc tion of, 33-4
declaratory, 138
default , by. 85 et scq.
Dis t rict Court, 872, 877 et seq.
entering, 3;,0
execution. see Ex ecut ioll 01 ju.dgm e1l t
er parte. 218
tnc tcco tar demand. 160
must net exceed claim, 23
none wit hout summons or hearin g, 21
nou-sutt, ta. 127, ~ :35

District Court, 879
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J Udgmenl-cont l'l lled.
(,11 the merits, 3-15 et scq,
renuncranon 01, 87, 3:;'7
revision 01, 364 et ~eq.

revo cation of. 375 et sec-. 904
service of, 356, 742
se t off, for balance. 353.

J urisd iction
ca pias, '338, 89:;'
District Court , 871, 873
Supreme COI'r t , 36
want of. 10!- ·1l0.

.rusuce of the peace. 38.

Lands
description . 52
injunc tion. aga inst persons in possession of. 850 i 1.

Leases
District c our t procedu re to te rminate . 886
see Lessors a m! Lessees.

Legfs latfve Council
members may ta ke smcevus. 3il
service on members of. 68.

Lessors a nd Lessees .
Distric t cou rt. 886. 887
injunctio ns agains t iessees. 850 ~ 10
suits betweer- , 727.

Letters of AdmInistration, 1012 et seq.
acpucct ton tor, Hl l5
ca veats, 1026 et seq.
delay for gran t, 1024
limi ted. 1018. \019
oa t h, 1022
persons enttf.led. 1016
tutors , 1020.

Lici ta tion
comp u sory partition and. 748 et seq.
volunta ry, 757.

Life Rents, collocation, 574.

List of exhfbrts, 93.
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"Ma glstTa k
absf;nee of, a djournment, 868
a mdavlts by, 38
notes of evt denee, 834
See Di.strlct court,

Ma ndamus , 831 et ~eq.

M:l.rrla l!"E'
opposition 10 , 607 et soa.
rt'gi.stc rs of, 969 et scq.

xnnor
a t taining fu ll age may continue suit, 317 i 2
tutor to , appointmen t of, ctc., 995 et seq.

ramutes of seizure
of mova bles , 429-431
of Immova bles, 502
see Sale, scr-e-e. Executioll .

Misjoinder
of claims, 114 ~ 6
er rcrucs, 170-172.

Misnom er
errect of, In District Court, 874.

Money
lent. JUdgmen t by default lo r, 85-81. 871
pai d Int o COJrt cannot be " i t hd ra ..... n, 413
payment ot. levied on immova bles . 592
Pft)·ment of, levied on movables. 468 , 469
se"-uce of. 428, 434 . 435.

Motion
adjudge monies without scheme, to, $81
a pplications as to inCldE'nts Of evidence , 284
a rticles of Im pro ba tion. 1&5
eom,e-I return of exhibi ts, to, 96
consolidate actions, to, 155
contest re t urn of se rvice , to, 15, 173
lteneral rules , 340-344
In junction, to dissol ve, &51
p rel imina ry exception, 133
sch em e of ranking, to homologate, 585
sel :w re by aerntsnmcnt, to maintain, 490

~... e Rule.

Mutes
ev idence of, 238.
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l"&\" )"

pa)' of, exempt from seizure. 494.

Ncn
-con tent tcus proceedings. 969-1072
-folnc er, 114 ~ 8
set' Joinder , .\hsjoillder 0/ partie~

- juridica l days

a r rest . none on. 6:!7 et seq.
court cannot si t On, ;:
how par-ties may be summoned on . 54
summons cannot Cl' made- ret urna ble Oil. 69
eetzures cannot be mace on, exceonon. 444
thin gs done on next Jurid ical day, 8. 9, 30, 79, 82

- sutt
J:ldRment of. on tenu re to pu t In st'Ctl r it)', 127
ter m . Is equrvarent to term sou/ a M' pout-oir, 355
see Judgment
a ea tn st opco-ant to rnnrrta gc, 810
when Dist r ict Cour t ma y. 879.

Nota rl al Doc~'mf'nt

Judlt men t ey de fa ult on , 8:>-87, 877
all l'xhlbi t, 9<1

Notar ies
deeds, Ins pection of, 978 et sec.
publ'c. a ff:.da\' j:s rece ived b)', 38.

Notice
ccucn o f, put-Ire emcees. 28
edmtsaions, of, 218. 219
appeal. of, from Distr id Court, 910, 917, 918
claims. to n le, 469, ~'J3

commtsston. of application to a ppoint. 273
ecntessrcn o f judgment, of n on-accepta nce of. 91
co nfirmation o f ti tle . In, 773
dea th, change- o f status. etc.. o f party, of, 315
disavowal , of , 195
error in judgment, of correction of, 354
oxaeuncr. b)' , 268
exhib it.'> , of fllin g of, 100
experts, by, 298
garntsnec. by, 4RS
Inscription , of, 222. 239, 282, 336, 581, 731, 819
Interv en a nt, b~', 165 _
m otlon or r ule , of, 341

355
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Xotl.cl'-C(}11tluu cd.
pro test, at den.at of, 1:;0
purch aser a t sllenn:'s ...a le, W , 542, :;:;6
qun. to, (District ccunr. 836
resale for fal se bidding, of , 548
sale of rmmcvaercs. of , 511, 512, 515, 523, 7411
sare of movables. of. 441. H 2, 445, 458
sha res, of setar re o f, 438. U7
scucnor ceasing 10 rep resent part y, by, 199
soncuor. to a protnt . 201, 2lM
see AdrcrtiscmCllt , Gazet te, ! '" b!frn t/oll.

x utsence
Injunct ions , In cases re laUng 10, 8:;0 f 16.

Nulla 80lla
return of, wtu n made, 549

in Dlst n ct Court, 900.

x cmue.,
setzure and ~Ie or Immovables, in , 5~J

setzcee of movablc~, In . H 8
....-atver of. 113

o
Oath

affirmation in lieu of, 233. 243
examine r, 01, 267
experts, a dmlnisl o;rcd by, 299
experts. of , 29:;, :'$';

form of. 233. 234-
perso ns a urhortsed .to ad min ister, 38
powers ot court or judge as to, 17, 38, 3..'>2
refusal to taze, 235.

Oppcsant
conetdered es pratnnrr. 124.

Opposltlons
an n ul, t o, 519
Jud gmelll s , to, by th ird part ies, 381 et seq.

by ncren dam, see RerisiOll
marriage. to. h07 ct sco.
payment, tor , 562 et seq.
secure charges, to, 521, 775
seizure and sale of Immova bles, to, 513 et seq.
seizure or movables, to, 447 et seq. 897
sub-oppos itions, 588 et scq.
withdraw, to , 520.

Order
matntenance of , 10 et seq.
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p

Particulars, 49.

Parties to Suits
joinder of, 53, l B , rtu et seq.
who may be, 18, 19, :!5, 48.

Partition
com pulsory, a nd ncttanon, see l. ic1t~ tiO Il .

Partnersh ip
in junctions in cases relating to. 850 1 11-1 16
service upon. how effected. 48. 60, 62
SUits relating to, 48.

Patents
injunctions in cases relating to, 850 1 16.

payment
or tender into court. 31 1 3, 408-415

Distr ict COurt . 907
and d istribution of monies levied

immovables. proceeds o r, 592 et seq.
movables. 468 et seo.

Per em pt ion of Suits. 329_ 335.

peremptory W'rit
see Malldamu!;.

Personal Actions
execution in . 422 et seq.

Person a l Represen ta tive
persons deceased abroad. of. 19
probate and 8dm ln Lst r a tlon . 1012 et seq.

see zene-s of Administrat ion.

Petitory Actions. 768-771.

Plain ti ff , description or, 48.

Pleas
p~llm!nary

see Exceptions
to the merits

amendment or. 34. 285
detays for filing, 140-142, 145
demand t or, 129, 140
failure t o Ille exhibits, 144

357
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Pleas-co ntin ued .
rcrecrcsure , 140, 143, 146
for ms, no pa rt ic .:Iar leQIJred. 26, 147
implied admissions, 147
Incompatible, 114 f 6, 1$1
summary proceedings. 731

st rik.l n g out, 137.

Possession
attachment in r even dication , 708
prOVisional, how and where applied fo r, 1062-1065. 1070-1072
purchaser at shertrt's sale, $:;6, $$1
"Tit of

duty of officer executing, 421
proceedings on a pplication, 557
wh en granted, 420, 556.

POSoieSSO ry Act Ions
llrnltatfnn of, 76$
pet ttory claim, 767, 758
security tor da mages, 766
who may brIng a nd a ga inst whom, 763, 764.

Power of At torney
sccurnv tor costs. 114 § 7.

Practi ce , rules or. 37, 37A.

Praecipe
for summons, 43
fo r writ of execution, 418, 6'78.

Preliminary Pleas
see Eru ptions.

Prle.st
eooneenuet communications, 250.

Prtsoners
service on, 67
wn neeses. as, 23 1.

Priva te Wr ltl ngs
denia l of, 150
exhibits , as, 94
Judgment by default on, 85-87, 871.

Pri vileged Claims
collocation Of, on sales of movables. 4J8--478.

PriVY c c un eu. appeals, 967, 968.

Proba te
ca veats , 1026 et seq.
proceedin gs on , 101 2-1014
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Prohibi tion, 840.

Prom issory Note, see Bills of Ex change.

proof
see Er idell ce.

l'rcput)·
abandonment et. see .400 lldOllmell t 0/ Proptrt y
capias a <;ailist h older ()-f hypotheeated. &41
ununcuon a gainst possessors. 850
seizure. .....hat . exempt from . 427. 428. 4904 . 498
seizure . what. liable to, 4.24.
separation of, suits In. see Separation .

Pr ovi.s lon a l Possession, 1062 et u q.. 1070 et seo.

Proxy
at snen rt's sa le. 338.

P ublic
offlc('r . notice of 5\.:11. 28

mandaDlus 1l1j:-:tlOst netr of, :,13 1 i 3
omces. usu rpation of , 826 et seo.
re gt-ters. loss. etc .. of, 985-9f8.

Pubhca t rcn . see Alirert lument.

Q

Qui- tam actions ~ .'ecu flt y), 123.

R

Recaption
seizure in. 711.

Rccein ble c urers. 31 ~ 2. 907.

Recov er y of La nd
a ction for . 768 et seq.

Recusation
see E:c~rt s llnd Vit lf t rS, A rbit rators.

e c-examtnauon. 247 .

Reference
to accountants. exp('fls, arbitrators . etc. , 286 et seq, 401

to practit ioners . 401 , 13:J
to statut es. 31.

359
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Registers
civil status, of, 969 et seq.
registry officers, of, 975
returns to writs of execution, of, 562
sheriff, of, 976 , 977
p ublic

how loss, etc., of, supplied, 985-988.

Registrar
a ttenda nce in Court, 4, 5
capi as, 6311 et sec,
collocation and distributlon of monies, 565 et eeq.
confession, j udgment by, 00, 90
default, entering, 82

judgment by, 86
evidence, 239 et sec , 262, 263
exruutts, 98, 99
forec losure, certificate of, 140
Improbation, 176 et sec
inscriptions, 221
interrogatories, 206
judge, In absence of, 346
non-contentious proceedings, 1072
probate and administration, 1014
rules nisi, 343
serves writs when sheriff interested. 339
surety, cannot be, 6
taxes costs ot seizure, 467
taxes costs of su it, 360, 965
writ of summons, 43, 56 , 66.

Remedies
against judgments, see Appeal, Revision, Petit ion , Oppositions.

Rent
attachment for, 711 et eeq.
collocation of claims for, 574, 575
demand fo r, of lands illegally detai ned, 769
ground, 504.

Renuncia ti on
of community, 7:'.19
of judgment, 87, 357.

Repairs
to property sequestra ted, 720.

Replica tlon , 103.
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Rep resentative
0 1 deceased party ma y con ti nue suit , 317 11
of public e mcee Or Notary Royal, tmandamusj , 831 1 3
SI.'(' Persoll al Represell tatir e.

ReprlSC4 of Wife, str.! , 803.

Resale for False Bidd ing, 542 et seq,
deposit r eq ui red from bidders, 530, 532
nullity of sheri ff's sale , when may be set up, 561.

neu.rn
attachmen t , 686 et sec,
comm.ssicne rs fo r examination of witnesses, 2'i8
exarntnor, 271
execution

movables, 426, 4:'8
immovables, :'49, 550

Issued by Distr ict Court 900
habeas cor pus. 558
mnndamus, 83:'
monies levied unduly paid, 595
nu lla bona , 549, !i00
opposuton , 452 , 4 53
revision of Judgmen t , 369
sum mo ns, service of . 72_ 78, 173,

Revend lcat ton , see Attach ment .

nevtstcn 01 Judgmen ts, 364 et sec.
a evcea ucn of judgments. 375 et sec.

Royal oeor. 6:tV, 652 et seq.

Rule nisi , 343.

Rules of cc.m. I , 37.

s
Sal.

Injunction agains t, 8;0 ~ 'I . ~ 5, 17, i 8
Immovables under execu tion . 525 et sec.

adv erusemeot of , 510 et scq., 523
oppostuous to, see Opposi!iOltS

immovables of which owne r uukucwn, et c
see Jl ll pothecary Recourse

mova bles under execution. 458 et uq.
notice of, 441, 442

,; crlsh a blc things, 717 , 726

361
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Sale--con t t'l ued.
sher lt'l'$

df't'd to be ewen on ecmpteuon of, :HI
I'trl'Ct of

of movables, 46:i
of tmmovabtes. 551 et seq.

general provisions, 596 et seq,
price, payment et, -161. 512. 5:>9 et ~ eq.

vacating of, 558--561
upset price, 511 ec ~eq ,

Scheme at Ranking
see Col locatfon, Homologation .

seat ot COurt
absence of , does not Invalida te writ , 46,

Seamen
service ot summons on, 64,

Se r- re ttng property, 674
see At tach men t .

Security
a ppeal trom District Court, 911 , 918
for costs, 114 1 7, 123_127
Iudgment. ordering. 384
sollcllor or offiCt'r ot COurt cannot bt,. 6
sureties, 365 et seq.

seucre
ot movables. 426 et seq.

current money, 435
utstriet Court, In , 891--a94
debentures. notes. shares. ete., 434. 436. 437
exemption from seizure, 42'7. 428 , 494
gU:lrdla n ar.d rtepcsltary, 430, 432
how erreetec. 426 , 443 , 4H-
In absence of debtor. 439
Inventory, 429. 430 , 431 , 440
oppositions re. H7 et seq.
sale (If, 141. 442 , 4-15, 4 ~3 et seo.
second writ , H 6

of Immova bles
advances to r cutnvatton, 50l!
against Whom can he made, 498
altenatton t-y debtor d uri ng. 505
cutuna timber or deteriorating proper ty, 509
Dist rict Court, Issue of wr it , 900



I ndex to Code of Civil Procedu re,

Se:zure-e<>ntillUed.
of Inlnlo\'ables

exemptions from, 498
ho'llo' en:e<:~ ...'d, 499 et seq,
possession nurrug, :'1(.'6
sale of, 52:'1 et ~cq.

adver tisements. :'I ll et scq,
sequcst ra to r, appointment et, 507

by aa rntsnmenr, 479 et seq,
before Iudamcnt, 69:'1 et scq.
cont estation, 492. 493
discharge or ganusheo. 497
District Court , In , 901 cl seq.
exemptton., from , 494
aarmsnce's cecrereuon. 484-486, 491
eermsnee's travetune expenses. 487
l udement aealnst , ...ertsxec. 488. 490
how effected, 480-482.

Sepa ration between c onsorts
of property, 790 et seq.

attachment of movables, 791
creditor, mtervennon by. 794
community, ....'tre may accept or renounce. 798 et scq.
tormaj tnes on summons, 792
judg ment, 79:'1 et seq.
notice ot action, 793
reprises ot wire , 802 et seq.

from bed and board . 301, 806.

s equ estration. 50';' cl seq, 714 et sec.

Service
attachment, in matte r's or , ">90, 692
capias, in matters 0[. 64:'1
contestation ot return, 75, 173
District Court, in, 87:'1 et seq.
habeO$ corpus , 859
inscription fo r h t':lrtng. 336
interrogatories, 207
in tl'rvt'n tion. 165, 168
judgment. 121 , 356, 742
mand amus. 832
opposition to marriage, 808

scteure. 452, 516 et seq.
return or. 73. 74
sum mons, 54 et sec.

on absent dctondant , 66
church la briqlles and vestr ies. 63.
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364 I ndex t o COCE oj Ci cit Procedure.

Ser Vice--ro1l t inucd.
summcns-ccout 'e.

co m pany, 61
corporatlon. 62, 815
ma riners. 64
part nershrp. 60
prisoner. 67
se veral defend ants. 59. 62.

8t'ni t udes
sher ifT's sale. d fect of, 553. 554.

Shares
belonging 10 m inors , e ll' , injunction a gai ns t tra nsfer of, 850 ~ 11
d uty ot sh er i ff 011 se lli n g , 465
of vaca nt succession, 1068
seizure of, 434, 436. 437.

Sheriff
a ttendance in COurt . 4, 5
In te res t in sun. 70, 339
payments t o and b)', 31
register 01. 91'3. 977.
sales b)', 458 cl seq.. 525 et seq., 756
sheJilT's d eed . 541.
surety, cannot eo . 6
wri ts ad d resseu to. 47. 426, 500, 649, 676.

S h!:;s

proceeds e r sale e r. how dis tributed . 4';2
purchase money of. how paid, 461
servtce or srmmons on seamen, 64
seuure. inven tory et. 430 ' 2.

Sillnature
denia l of, 150.

Sollctt ors
change of. 198 et seo.
confident ial Comm unications , 250
dea th of. 198. 345
defin it ion. 7
di~a\'owa l of. 190 et seq.
distraction of costs to . 362
dom icile . election o r, 81
exper ts . When cannot be, 292
revoca tion of judgment. 379.

Statutes
abbrevlatsn reference t o , 31.



l ndex to Code of Cicit Procedure.

Stay
ot execution

appea l. on. 917
tmmoveures. 513 et $f'q.
movables, 451 et see-
peti ti on for revoca t ion or jud gment. by. 3';'8

of pr occcotna s 114 rt srf./..
in m a tters o f intervent ion , 166, 167.

Sub·Collocalioll. 538 et seq.

Sub-opposttton. 588 et seq,

SUbOrnation
ground tor rec using ex pe rt , 292.

Substltu tions. 998.

Succession
admin istration o f , 1015 et seq.
dil atory exception, 114 ~ I , 115.
vac ant

cura tor to. 996
du ties of , 1066 et :;eq,

g Ult

commencement . 42
eonnauanee. 313 et seq.
discontinuance, 323 et seq.
parties . 18 et »eo; 53. 114. 170 et seq.
perempr.on. 329 et .Ieq.
Hay. 114 tt seq.

Summary prococotngs. 727 et seq.

Summons, 42 et srq.
a mendment o f copy, 112
de lays on.3\), 71, 79

mandam us. on. 833
non- ccn tent lous proc('('dings, 1070
prohibition. on. 840
usu rpa tion eases, 816. 827

informalities In writ. HI et seq.
necessity fo r, 21
return or service. 72 et s(' q.
service of . see serree .
Sunda y, on or for , 54, 69.

Sunday
execution . 444
summons, 54, 69.
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Suuptemen ta ry Demand. 24. 157.

s ureues. 3114 et ~ f''l.

a ilpeal from District Court, 911, 918
attachment, in matters of, 693
ca pias, in matters of , 664 et seq.
pr.nelpal. ertect of Judgment against, 122
solici tor or officer of court cannot ce. 6.

Surr ender
of movables or tnunovabrcs, 404 et sco.

s urveyor
10 determine co undar.cs, 759 et scq.

T
'rartrrs of Fees, 37.

Tax atlon
costs of sale of movables, 467.
costs of suu. 260.
gar nlsh ce's expenses, 487.
In te rroaatcnes, expense of, 2J7
wltnell."es' expenses, 258 et scq_. 361
see Costs.

'rcuen -s
injunct ions aga inst, 8$0 H O.

Tender and Pay men t into Cou rt. 408 et scq.
seq uestration, tn eases of, 721.

Terms, dura tion of. I.

Titl e
a dverse plea n: , 770
co nfirma ti on ot, l.('f' ConjirmatiOIl
debls , 10, may be se'zed. 434.
dispute as to, fDiJltr let Court), 811
rr -al estate, to, Injunct ion aga ins t eonveyln~, 850 1 8.

Trade Marks
in junction, 850 I 16.

Trees
tnjunenon a gainst cutting down, 850 1 9.

Trial, 205 et seq,
not ice of. 222, 282.
order of, 285B.
see Er idellce, Hea r tllll.



I ndex to Code of Ci l,jl Procedure,

T ut or
ad hoc, 999A
a ppointment c r. fI!1S.
Court, powers of, 999C et seq.
imprisonmen t 0 1, 625
pleading, manner of , 25
quality of. not admitted. 1-19
~J)e(' lal , for part ition , 750.

u
Un known heirs and representanvce

h o w sued, 51.

Usurp a tion of offices, 826 et seq.

\ .

Vacant s uccesstcns. 996, 1006 et seq.

Vacation
now r eckoned in dela ys. 337
Judgment d uriug, 34.
t ime of. 2_

l'elldit ioni EXP<J II(H , 523, 524

v endor's Cla im
how eouccatec. 5.6 et seq.

v essct (see Sh ipsl.

VIewers , 286 et seq.
set' E:r -oerts.

w
waees. 428, 494 _

w crraut
of arrest , (i51 et eeo
of a tta ch ment. 682 et sec.

Warranty
dem and in . 114 et seq,
sh eriff's sale. in . 553_

Wa st e
m j uncuons 'l. lI;ainst , 850 i 3, § 10,

367

Wife _ d' ~ 30
of Judgm en t d ebtor cannot be guar ran , •
q uality of. st'pa ra t t' as to p roperty. not a dmitt ed , 149.
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Will
adm inistration \\1t11 will a llllexcd, 1022
eaveat to j.robate, 1026 et l>tq.

pr cbatc o f, 1012 et seq.

Wtt lleSli
about to leave COlony, U S
a rrest ot 2:.4
appeal, on, 916
eomeuesron for examination 01, 2i2 et seq.
erc .a-exemmauon of. 246 et scq.
eear mute. 238.
DIst ric t Court. in, 882 et scq.
eoec meut s. r.rodocttou of, b)', 253 et sco.
ev.oeuce ot, 239 et seq.

deposition t-nnecessa ry. 28SA
t aken by Regist ra r , wh en, 262 cl seq.

r-xammauon uf, 232 cl sec .• 239 et seq.
ex e mtuers. Lf'forc, 26~ cl scq.
('XPCIISC$ of, 228, 236

taxation. ~58. 259
CX Pf'Tts, before. ;;99 et scq.
reuc re to produce. 2~1

i1Inf's,s of, 225
lInrcachlml' cr ed it, 244
Incrlm lnaH nR a oesnon s. 249
o1t h or amrmauon, 233 et sec.
of'ff>llsln' o r scandalous q 'lestionll. 251 et seq .
party as, 230
pe rson pre~en t may be exa m ined all, ~~9, 882
prison, in, 231
professional t:onfid(' nce-s.~
pubhe po licy. see-eta of. :!50
re-exa mination of. ~47

n llltlou lI teller of. 231
summonlmr:, 228 et seq.
wItndrawal of, ~S6.

Writ
D ilItrtrt Court, 874 et seq.
see Sllm 1'lOns. ErecutiOlI. etc.

Writl nle"lI
judgment by default on, 8S et uq. , 877
suppr ession of, IS.

M J .






