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APPELLANT'S FACTUM
M

Tis is a0 aRPoRl, e, Judgment o vines
9 »
Conrt ne ngggéiiginzggMbggreal, rende?ed Agr1;ué22h9
H Qu%%icéret J. dissenting), overruling tzsz 1551.
- f :he Saperior Court rendered on May s "
me?tt:ining Plaintiff's action and condgmnipgterest
3:;2ndant to the payment of $8,123.53 with 11

from date of judgment and costs.

Joined with it; is a cross-appeal by

j Court
ellant from the same judgment of the
§?BA§££a1 in respect of the guantum of damagei he
awarded by the Superior Court. This aspect o w
present appeal will be dealt with separately under
the issue of damages as Section II of this factum.

X X
X

— SECTION I - LIABILITY .

Part I
THE RELEVANT FACTS

1, THE APPELLANT;, ON THE IMPORTANT DATE OF 4TH
DECEMBER 1946, WAS THE OWNER OF AN IMMOVEABLE
PROPERTY, RESTAURANT AND CAFE SITUATED AT 1429
CRESCENT STREET IN THE CITY AND DISTRICT OF MONTREAL,
AND WAS THE HOLDER OF LIQUOR PERMIT NO., 68 GRANTED
TO HIM ON THE FIRST OF MAY, 1946, FOR THE SALE OF
ALCOHOLIC LIQUORS IN HIS SAID RESTAURANT AND CAFE.

Appellant's evidence (Case, Vol. I, page 28,

lines 1-25) and exhibit No. P-1 (Case, Vol. IV,
page 645) corroborated by the evidence of Frank
Boara,.an employee of the Appellant and his family
in their business for approximately 23 years
(Case, Vol. I, page 83, lines 19-35) establish
these facts without contradiction in the record.
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. Relevant Facts
Sec.I ~ Liability

ESS
'S FATHER HAD FOUNDED THE BUSIN
2 AP LA T HAD BEEN LICENSED UNINTER-

IN 1912 AND I
RUPTEDLY FROM THAT FIME UNTIL 1946.

ant's evidence (Case, Vol. I, page 28)
2§£§ggorated by Frank Boara (Case, Volf I, ga%g
83) and the Montreal City By-Laws (Exhibit -12,
Case, Vol. II, at page 229, par. 5 (e) ) establis
these facts without contradiction.

3. PRIOR TO THE DATE DECEMBER 4, 1946; APPELLANT
HAD COMPLIED WITH ALL THE REQUIREMENTS OF THE

ALCOBOLIC LIQUOR ACT AND HAD CONDUCTED A HIGH CLASS

RESTAURANT BUSINESS IN ACCORDANCE WITH THE LAWS OF

THE PROVINCE OF QUEBEC.

Plaintiff's evidence {Case, Vol. I, page 28; line
26 to page 29, line 28) .corroborated by the evi-
dence of Frank Boara (Case, Vol. I, pages 83 et s.)
clearly establish these facts in the record with-
out contradiction. The learned trial judge found
accordingly in his judgment (Case, Vol. IV, page
865; lines 17-36; and at page 8663. The following
extract from the judgment (Case, Vol. IV, page 865,
lines 31 to 37) summarizes the proof made with
respect to Appellant’s personal reputation and
conduct of his business:

" It has been established that Plaintiff
haq an excellent education, a fine up-
bringing, and generally enjoyed a good
reputation as a businessman and citizen
in the community of the City of Mont-
real where he and his family have lived
for approximately 30 years. Never up
to the 4th of December 1946, had he
éxperienced any trouble with the author-
ities in the operation of his restaurant., "

4, APPELLANT'S TESTIMONY
SHOWS THAT BE WAS A
AND WASS£2§¥§E3DBERENT OF THE WITNESSES OF JEHOVAR
A LEADER NOR CHIEF OF THAT SECT.



Sec.I ~ Liability Relevant Facts

xplains his adherence and position
e religious group kncwn &2 the

Appellant e
Vol. I, page 29, lines

with respect to th
Witnesses of Jehovah (Case,
30-47; at page 65, lines 22-283 at page 68, lines

12-39; at page 73, lines 43-47 His evidence

to this effect is fully corroborated by the
testimony of Raymond Browning (Case, Vol. I, at
page 178, lines 20-23; at page 179, lines 12-15;
at page 180, lines 4-9); by the testimony of
Laurier Saumur (Case, Vol. I, at page 180, lines
46-48; at pige 182, lipes 12-14) and the testimony
of Mrs. P. Léger Weaner (Case, Vol. I, at page
174, lines 1-10; and at page 176 linés 38-41)

- ’ = >
There is no contradictory testimony, and the trial
judge found accordingly im his Judg;ent (at pa
865, lipne 38 to page 866, line 17). This figdges
ipg was confirmed in the Court of Appeal b ]
_ Rinfret J. (page 962, lines lO-lS)-ppb Mayti

“;'ripggec997a lin?s 11-15); and in’subZtan:iagean

a y Casey J. (Vol. V, page 926

Whilst Respondent prod 2a se » lines 1-25).
phlets allegedly sgize:cgg :;Ze;al O ot P
persons claimed to be Witnesse ot Jebovet.
theless, Appellant was neith s of Jehovah, never-
editor of any of the books o the author mor

and none of these were feungr‘pamphlet§ produced,
nor in his premises. Nor doeln 3ls possession
Appellant ever took p: t in 8 1t appear that

the books or pamphlets of the Witaecsen ot
Jehovah. Moreover, the w‘the ¥itnesses of

Saumury testified that th; gesses, Browning and
produced were not part of ooks or pamphlets

but the private property of inaio e o . Campaign
and that some 0f these Y of individual members,
no longer used for the :ere out of print and w;re
Vitnesses of Jehovah (c ible study work of the
1ines 20-35); at (Case, Vol Vgl- I, page 179,

to page 181, line 10), = ° P28 180, line 49

5. FROM SOME T
' IME IN 1944
THE APPELLAN TO 12
RELIGIONISTS PRomiNT GAVE SECURITY T2 NOVEMBER 1946,
MONTREAL NOS. ono  GulEl UNDER BY-LAW R HIS CO-
+ 270 AND 1643 FOR uxnonsoggagggscxwy OF
OF
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S i - Liabilivty Relevant Facts
8C., - [

A

- PEDDLING, CANVASSING, ETC. WITHOUT

l’i%(s)glls}:s[gUT%ggpMAXIMUM PENALTY FOR WHICH WAS $40.00
1 IMPRISONMENT FOR SIXTY DAYS. THE TOTAL

0STS OR
ngmgn OF BONDS GIVEN OVER THESE YEABRS WAS 390.

Appellant's testimony (Cagse, Vol, I, page 30, line
20 to page 31, line 7) explains how he happened

to supply bail for the accused in these by -iaw
cases, It is clearly established that there was
no system or organization of any- kind operated
by the Appellant; but on the contrary, these
were voluntary acts on his part, without remuner-
ation; as a service to the accused;, and "knowing
that they would turn up and would not skip bail,
but would turn up, and answer any time they were
called to do so..." and, "as the case was, when
they were in serious straits and could not find
any other bondsman..." (Case, Vol. I, page 30,
lines 36-40).

As to the class of cases, we respectfully refer
to the testimony of Antonio Lamer (witness for

Respondent) (Case, Vol. I, at page 161) Wilfred
Levac (Case, Vol, I, page 90, lines 32-40) and to

the Exhibit D-6 (Case, Vol. III, pages 557 et s.).
The learned trial judge found accordingly in his
judgment (Case, Vol. IV, page 868, lines 18-26)

?rom which the following extract clearly summar-
1zes the facts established:

" The cases in which the Plaintiff acted
as bogdsnan were in connection with
thg V}olation of municipal by-laws,
principally the failure to obtain the
l;cense of a peddler or distributor of
circulars and could bhe classified as
misdemeanors. The Recorder's Court or

further bonds by the Plainti .
ainti
accepted by the Recorder'sg Cgir:?rf
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We would respectfully point.ou? that t?f last
date on which Appellant gave bail is clear }xhibit
established as November 12th, 1946, by the ¢

D-6 (Case, Vol. III at page 581).

VARIOUS SECURITY BONDS WERE GIVEN BY
o igﬁgfLANT AND ACCEPTED BY THE CITY ATTORNEY
AND THE RECORDER OF THE CITY OF MONTREAL WITHOUT
REMUNERATION OF ANY KINC TO APPELLANT. NOT ONE OF
THE ACCUSED WHO WAS THUS BONDED EVER DEFALLTED AND
LATER APPELLANT WAS RELEASED FROM THESE BONDS AT HIS
OWN REQUEST AND NEW SECURITY WAS FOUND.

In support of the foregoing, we refer to the
testimony of Wilfred Levac (Case, Vol. I, page 86,
lines 26-30, and lines 43-47; page 90, lines

1-3 and lines 22-25); to the testimony of Mr.
Oscar Gagnon (Case, Vol. I, page 124, lines 3-11);
to the testimony of Mtre. Antonio Lamer (Case,
Vol. I, page 164, lines 1-12).

T DUE TO A CHANGE OF PROCEDURE IN THE RECORDER'S

.COURT IN MONTREAL DECIDED UPON BY THE ATTORNEY-
IN-CHIEF OF THE SAID COURT, THE APPELLANT WAS NOT
ACCEPTED AS BONDSMAN IN ANY CASES BEFORE THAT COURT
AFTER NOVEMBER 12th, 1946.

Appellant ceased giving bail in these cases as
appears from the testimony of Wilfred Levac (Case,
Vol. I,page 88, lines 39-45); from the testimony
of Mtre. Rodolphe Godin {Respondent's witness)
(Case, Vol. I, page 166, lines 14-25); and, under
cross-examination of Mtre R. Godin (Case, Vol. I,
page 166, lines 15-25); also Defendant's Exhibit
D-13 (Case, Vol. IV, page 708); this letter,
dated November 4, 1946, sent by the Chief Attorney
of the Recorder's Court to the Recorder-in-Chief
Thouin is mest illuminating as to the uncertainty
in the minds of the prosecuting attorneys about
their legal position in multiplying the arrests,

and we cite the following extract
line 24 to page 710, ling 10: from page 709,
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"

La Cour a déja rendu jugement
condamnant les disciples de Jéhovah.

Ces derniers, comme c'est leur
droit, ont porté ce jugement en appel.

Au lieu d‘attendre paisiblement
les décisions d'un tribunal supérieur,
ils continuent la distribution de leur
littérature. Les causes sont toujours
remises et leur nombre va en augmentant
de plus en plus en attendant le juge-

ment sur 1'appel.

Ce zéle entété des disciples de
Jéhovah n'‘est pas sans embarrasser la
Cour. D'un c6té il y a un genre de
provocation, d'un autre co5té la Cour a
des raisons sérieuses d'hésiter avant
de sévir trop rigoureusement; car si
les disciples gagnaient leur cause en
appel, 1'application actuelle des procé-
dures trop rigoureuses s'avérait alors
prématurée pour ne pas dire plus.

C'est pourquoi comme procureurs de
la Couronne, nous sommes également em-
barrassés dans la ligne de conduite a
::ivre 8 1'égard des disciples de Jého-

Nous sommes d'avis cependant que
des depogs éen argent seulement devraient
etre fixés a 1'avenir dans ces causes
comme c'est la coutume pour tous les ’
dossiers de ce genre, pour la lidbération

' r'd
de 1'accusé en attendant sop proces.

Comme la peine maximum im
osable
d:ns chacune de ces causes estpde $40.00
et les frais, ce dépot pourrait &tre )

£ixé jusqu's
3100.%0.qu & concurrence de la somme de
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Nous ne suggérons pas ce montant.

Nous laissons a chacun des recorders
de fixer le prix, mais nous insistons

pour un dép4t en argent.

" Nous croyons que c'est daps les
circonstances ia seule fagon de sevir
contre ces accusés, qui prétent si peu
d'attention aux décisions de notre tri-

bunal. "

8. THE APPELLANT DID NOT GIVE ANY SECURITY IN ANY
CRIMINAL CASES INVOLVING A CHARGE OF SEDITION,

AND HAD STOPPED BEING A BONDSMAN BEFORE THE PAMPHLET

"QUEBEC'S BURNING BATE" BEGAN TO BE DISTRIBUTED.

This appears from evidence already referred to
above under paragraphs 5; 6 and 7, but is also
corroborated by the testimony of the witmess for
the Respondent, Mr. Justice 0., Gagnon (Case,
Vol. I, page 119, lines 24-30), This witness also
testified that the date of distribution of this
amphlet was approximately November 24th or 25th
fCase, Vol. I, page 116, lines 1-17).

9, AT ALL TIMES UNTIL NOVEMBER 12TH OR LATEST
NOVEMBER 17TH, 1946, THE APPELLANT'S BONDS
WERE READTLY ACCEPTED, IN A TOTAL OF 390 CASES. THEY
WERE NOT CASH BONDS, BUT WERE BASED ON THE VALUE OF
HIS IMMOVEABLE PROPERTY CONTAINING THBE RESTAURANT,

Appellant's testimony in this respect remai
uncontradicted in the record (Casg, Vol. I,ngage
30, lines 20-24). It was alse corroborated in
part by the contents of the letter written by
Mtre.‘B..Godln to the Recorder-in-Chief of the
3§§order 8 Court of Montreal (Exhibit D-13, Case
ol. IV, page 709, lines 1-23), ’ ,

COURT wWAS S0 ACCEPTAB
FHAT Co LE TO THE OFFICYIALS OF
URT THAT THEY IN SEVERAL INSTANCES ACCEPTED
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BONDS FROM HIM TO PROVIDE FOR CASES THAT MIGHT

e LLANT WAS AWAY FROM MONTREAL.

ARISE WHILE APPE

The foregoing appears from the test@mony of the
Appellant (Case, Vol. I, page 31, lines 26-40,
and again at page 73, lines 10-18).

11. .SOME TIME ABOUT THE 24TH OR 25TH OF NOVEMBER
1946, THE PAMPHLET "QUEBEC'S BURNING HATE"
BEGAN TO BE DISTRIBUTED. AT THIS POINT THE CHIEF
CROWN PROSECUTOR IN MONTREAL; THEN MTRE. OSCAR GAGNON,
K.C., DECIDED THAT THE DISTRIBUTION OF THIS PAMPHLET

SHOULD BE PREVENTED.

The testimony of this witness referred to above
(Case, Vol. I, at page 116, line 1 to page 117,
line 9; and page 127, lines 13 to 23) clearly
establishes this.

12. THE APPELLANT WAS NOT A DISTRIBUTOR OF THE
PAMPHLET, AND IN NO WAY WAS HIS RESTAURANT IN

MONTREAL USED FOR THE DISTRIBUTION OR STORAGE OF

THESE PAMPHLETS BY HIMSELF OR BY ANYONE ELSE.

The evidence of the Appellant is cle i
arly to t

effect (Vol. I, page 29, lines 38 to 41) and ?;s
supported by the testimony of the witness Oscar
Gagnon (Case, Vol. I, page 122, lines 1-6, and at
page 126, lines 46-50; also Browning paée 180
;ines 4-§; and Saumure, page 182, linés 12-14) 9
Bee testimony of the Respondent's witness Hiléire
Pogg:zgarg,.Assgciate Director of the Pro;incial

» Shows also that the only con i
between the APpellant and the Wgtnesgggtggndeh h
casés under his surveillance wag o fon
in September 1o n one occasion
0P 1108 font byl 5, when he made a visit to his

n .
a meeting. Thig sggs;ogi :gtainlng protection at
the distributij ementio ar before
(c on of the abovementj
ase, Vol. 1 . 1oned pamphlet

learned taiql’ 2288 143, lines 30-37).  The
ment (C al judge found accordingl i

ase, Vol. IV, page 866, 1j os 24-26)° g ude-
» lines 24-26) ang
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states:

» It does not appear that he aver took
part ip the distribution of the booOKs

and pamphlets of the group.

This is confirmed 1D the Court of Appeal by

pratte J. (Vol. V, page 914, lines 7-26); by Casey
J. (page 928, line 46 to page 929, line 22); by
Rinfret J. (page 964, lines 15 to 24); by Marti-
noau J. (page 997, lines 23 to 27).

13. PAMPHLETS ‘WERE SEIZED ON NOVEMBER 25TH, 1946
IN A BUILDING IN THE CITY OF SHERBROOKE LEASED
FROM THE APPELLANT AS A PLACE OF WORSHIP FOR THE
WITNESSES OF JEHOVAH UNDER TEE CONTROL OF TEE LOCAL
MINISTER, MR..RAYMOND BROWNING. APPELLANT EIMSELF

WAS IN NO WAY. RESPONSIBLE FOR THE ACTIVITIES OF THIiS

nKINGDOM HALL®" OR CONGREGATION, AND DID NOT KNOW THAT
THE PAMPHLET "QUEBEC'S BURNING HATE" WAS IN THE SAID

PREMISES.

The testimony of Raymond Browning (Case, Vol. I,
pages 178 and 179 and 180 - lines 4 to 5) shows
that Appellant's only connection with the Kingdom
Hall or meeting place in Sherbrooke was as pro-
prietor and lessor of the said premises to Brown-
ing for the purposes of his congregation there
gzg ig:owgicg-lease ?pﬁfllant received a rental

. estimony o 1
See also te end).y ppellant (Vol. I, page 71,

This evidence remains uncontradic i
ted in th
;ggg;dzcggg t%p11e§5ned trial judge found :ccord-
. s Vol. s page 8635, lines 3
ghi?v;s confirmed in the Court’of Appea? §; ég).
. ol. .V, page 962, lines 30-35); and by Ma i?y
neau J. (page 997, lines 40-45). v rartis

14, IN THE COURSE OF ENQUIR
IBES ABOUT °
cnowy poOTION OF THE PAMPHLET "QUEBEC'S Tee DISTRI-
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' ORDER‘ S
<G BAIL IN MANY CASES IN TEE REC :
ggf}gwmgg‘}wis L S0 THE HOLDER OF A LIQUOR LICENSE
SR EiS RESTAURANT, BROUGHT TEESE FACTS TO THE
ARCHAMBAULT, THEN CHAIRMAN OF

ATTENTION OF EDOUARD
THE QUEBEC LIQUOR COMMISSION.

s tesiimony clearly establishes

Gagnon'
Judge £ I’ page 116, lines 27-—50;

these facts (Case, Vol.
page 117, lines 15-28).

15. . EDOUARD ARCHAMBAULT THEN TELEPHONED THE RES-

PONDENT IN QUEBEC CITY ADVISING HIM OF THESE
FACTS AND ASKED WHAT STEPS SHOULD BE TAKEN, RES-
PONDENT AFTER HAVING RECEIVED CONFIRMATION THAT THE
APPELLANT WAS BOTH THE INDIVIDUAL WHO HAD GIVEN BAIL
‘IN THE RECORDER'S COURT, AND WAS THE HOLDER OF THE
LIQUOR LICENSE FOR HIS RESTAUBANT, ORDERED OR RECOM-
MENDED THE CANCELLATION OF THE LICENSE. THIS ORDER
OR RECOMMENDATION WAS CARRIED OUT BY EDOUARD ARCHAM-
BAULT ON:DECEMBER 4TH, 1946, AND APPELLANT'S PREMISES
WERE RAIDED BETWEEN 12:45 TO0 2:00 P.M.

These facts are borne out by the testimony of
the Respondent himself; by his statements given
to the press for publication at press conferences
specially convened by him for this purpose; by
tpe.extracts from the newspapers produced as ex-
h1b1§s reporting these statements; by the
testimony of Mr. Edouard Archamhault, then manager
gﬁlrﬁz Quebec Liquor Commission; the whole as
lows:

Respondent's testimony (Case, Vol. I, page 14
éolgg 3-30; page }5, lines 1-14; pag; f&% lin;s

~ev; page 17, lines 1-5; page 18, lines 1-22;
£3§§O§9, %ines 8-9; lines 20-32; page 20, line;
onae .v ! eItestimony of Mr. Edouard Archambault
{Case, : - I, page 103, lines 13-35); extract
oo szgerg Exhibits Nos. P-17, pP-18, P-20, P-21
730 a751 %41-24, P-25, P-26 (Case, Vol. IV spages‘
The.test;mony,o;ahe'{sginzﬁs, 748, 750 and 753).

er
Correspondent at Quebec City éag:ze$t§ Syatt
s Vol. I, page
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. . £
i g, line 10); testimony O
36, 1ines o e, pagedga; Press Co;respondent at

dreau, Can2 : at
s:g%egogity (éase, Vol. I, page 81, limes 1-17;

and again at page 82, lines 11-44).

s IVEN
DENT'S STATEMENTS, VOL. i RILY G

16.  EES S CONFERENCES SPECIALLY CONVENED BY
HIMSELF POR THE PURPOSE OF PUBLICATION, CONSTITTIE
ERTIBLE PROOF (EXTRAJUDICIAL ADMISSIONS)

FROV
gcggm ORDER GIVEN BY RESPONDEXNT AND TEE REASON

THEREFOR .

The following extracts from numerous leading
newspapers reporting the press confgrence above -
mentioned establish the responsibility of th?
Respondent for the cauncellation of Appellant's
liquor license, to wit:

(a) EXTRACT FROM EXHIBIT P-17 (Case, Vol. IV;
page 730), BEING AN ARTICLE PUBLISHED IN
¥HE HERALD NEWSPAPER IN THE CITY OF MONT-
REAL ON DECEMBER 5th, 1946 (AT LINE 23)
(Underlining our own}:

® On_instructions passed down the line

from Premier and Attorney-General Mau-
rice Duplessis, Roncarelli was handed
a copy of the cancellation permit yes-
terday, and a Quebec Liquor Commission
truck removed an estimated $5,000,00
worth of liquors and beer destiped for
the upstairs restaurant and downstairs
Quaff Club. "

(v) EXTRACT FROM EXHIBIT P-21 (Case, Vol. IV,
page 732) BEING AN ARTICLE PUBLISHED IN
TEE MONTREAL DAILY STAR ON DECEMBER 5th,

zgiﬁt(at lines 19 to 26) (Underlining our

" Regarding Roncarelli, the Premier said

that he had been sup 1
Plying the bail
hundreds of Witnesses of §ehovah. ror
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" athy which this man has‘shown
32? fizpwitzesses in such an ev;dent9
repeated and audacious manner, is a
provocation of justice and 1s definitely
contrary to the aims of justice.

m As a result, he continued, he had ordz=rsd

the Quebec Liquor Commission to cancel
his permit. "

EXTRACT FROM EXHIBIT P.22 (Case, Vol. IV, page

(e) 736 at line 20 to page 737, line 8) BEING AN
ARTICLE PUBLISHED IN THE MONTREAL GAZETTE
ENTITLED "DUPLESSIS VOIDS LIQUOR LICENCE HELD
BY JEHOVAH WITNESS LEADER" ON DECEMBER 5th,

1946 (Underlining our own):

In a statement to the press yesterday,
the permier recalled that "two weeks

ago, I pointed out that the provincial
government had the firm intention to take
the most rigorous and efficient measures
possible to get rid of those, who under
the name of Witnesses of Jehovah, dis-
tribute circulars, which in my opinion,
are not only injurious for Quebec and its
population, but which are of a very
libellous and seditious character.

"The propaganda of the Witnesses of
Jehovah cannot be tolerated and there

are more than 400 of them now before the
Courts in Montreal, Quebec, Three Rivers
and other centres," the Premier continued,
stating that he ordered that charges of
conspiracy and libel be lodged against

any sect member found distributing
Quebec's Burning Hate,

Turning to Roncarelli's case, Mr..Du

. .- les-
818 stated that: ."A certain’Mr° Ronlj >
carelli has supplied bail for hundreds of
H%pnesses of Jehovah, The sympathy which
this man has shown for the Witnesses, in



10

20

30

40

13

BRelevant Facts

Sec, I - Liability

» an evident repeated and audacious
S eor i ovacation to public order,
to the sdministration of justice and is
definitely contrary to the aims of

justice.

"He does not act, in this case, as a
person posting bail for another person,
bnt as the mass supplier of bails; whose
great number by itself is most repre-~
hensible, " he continued.

The premier then recalled that in 1939,
when he was Premier and Attorney General,
he had cancelled the liquor license of
the Harmonia Club where a Nazi propaganda
f£ilm has been shown in the presence of
the German consul, The film was seized
by provincial police and the sponsors
heavily fined.

nPoday,- Roncarelli is identifying him-
self with the odioms propaganda of the
Witnesses of Jehovah and as a result,

I have ordered the Liquor Commission to
cancel hig permit for the restaurant he

operates at 1429 Crescent Street.

"The Communists, the Nazis as well as
those who are the propagandists for the
Witnesses of Jehovah, have been treated
and will continue to be treated by the
Union Nationale government as they
deserve for trying to infiltrate them-
selves and their seditious ideas in the
Province of Quebec®, he concluded.

(d) EXTRACT FROM EXHIBIT P-20 (Case, Vol. 1V, page

742, lines 5-36 inclusive i
{ . and again at
;%%iléﬁzgs 10-14 inclusive) BEI%G AN AR%?%EE
R PROVTS IN THE MONTREAL GAZETTE ENTITLED
CE HAD TO CANCEL PERMIT OR ABET

SEDITION
own): > DUPLESSIS HOLDS" (underlining our
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that a man goes bail for a
e T i ite in order, but

g man creates ab organization for
¥¥:ging a mass of people yho are jointly
engaged in law-breaking, it becomes a
different matter, pointed out the _
premier. When in addition to }aunchlng
upor an undertaking, and creating an
organization in conrection therewith,
to arrange for mass bail for people en-
gaged deliberately in commission af
certain illegal acts; the funds availabie
for that purpose are taken from the pro-
ceeds which flow to him because he has
been given a privilege - not a right -
by the province; then it becomes 2 matter
of making the province, which thereby
enabled the funds to exist, a party to
the proceeding.

The premier referred to the fact that the
liquor law of the province provides for
the immediate cancellation of a liquor
permit. This was pot a law of his making,
but one which had existed since the in-
ception of the act. The provision in
question was put there for a reason.

The presumption has always been that the
special privilege of selling alcoholic
liquor was to go to men of good charac-
ter; law-abiding citizens in the full
sense of the word.

"In the case of the cancellation of the
Boncarelli.permit, action had not been
taken hastily, said the premier. The
matter had been studied in its various
:ﬂgles, and ?he conclusion reached that
> ause of his actions in helping to
nﬁ:;:gpgid;;ion, igohelping in breaking
aws, ncarelli was not a
g;;son who should enjoy the Privilege
ch had been given him. :
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"po allow him to continue tO have ;h?t
privilege, and, because of that priv-
ilege, secure the means of encouragigg
acts leading to public disorder wou

have been, in effect to make the attorney

general an accomplice..."

(at page 743, line 10)

nAs attorney-general; I would be derelict
in my duty if I did not take means to
check what is going on;" said Mr. Du-
plessis. ™"This action was not directed
against Roncarelli because it was Ron-

carelli go it was against the leader of
an illegal movement that we struck."

(e) EXTRACT FROM EXHIBIT P-23 (Case, Vol. IV,
page 745, lines 25-40;, and again at page 746,
lines 20 to 21 inclusive) BEING AN ARTICLE
PUBLISHED IN THE MONTREAL DAILY STAR ENTITLED
"DUPLESSIS SAYS BE IS FIGHTING ILLEGAL MOVE"
ON DECEMBER 6th, 1946 (Underlining our own):

"Quebec, Dec. 7 - (Star Special). - rIhe
public reaction which met Premier Mau-
rice Duplessis’ order cancelling Frank
Roncarelli's liquor permit in Montreal,
has prompted the premier to state that
"this action was not directed against
Roncgrelli becanse it was Roncarelli,
but it was against the leader of an

illegal movement that we struck,"

?In a public statement made ye ;
in which ?e explained the rezsg::rggi
Wednesday's move against the well -known
Montreal restaurateur ang admitted

supporter of the Witnesses of Jehovah

derived from a 1 vi
. Privilege grante i ’
Z?zigrov1nce ?tg conduct i campgigzmig{
g to sedition, public disorder and
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“mpg Attormey Gen

i _laws; he,; the
¥ ard of municipal bY WS 5
gi:ﬁiﬁewaeneral of the Province, would
have been placed in the position of an

accomplice.”

(at page 746, line 20)

eral, I would be

derelict in my duty if I did no& take
means to check what is going on", he

saig."

(£) EXTRACT FROM EXHIBIT pP-25 (Case, Vol. IV,

(g)

e 750, and pag
P s AN ARTICLE PUBLISEED IN THE MONTREAL

HERALD ENTITLED nTWO0 RALLIES BACK UP RONCAR-
ELLI" (Underlining our own )

e 751, lipes 20-26 jnclusive)

(at page 751, lipes 20-26)

»Mr. Roncarelli has admitted acting as
bondsman for the arrested Witnesses, the
Premier said, and he was "the man who is
responsible for the defiance of municipal
by-laws... Under these circumstances I
could not conscientiously contribute to
providing (him) with revenue to be used

for mass bail or continue bhim as licensee

of the government s."

.EXTRACT FROM EXHIBIT P-18 (Case, Vol. IV, page
751) BEING AN ARTICLE PUBLISHED IN THE MONT-
REAL GAZETTE ENTITLED "DUPLESSIS SAYS HE HAS
DONE DUTY IN DEALING WITH "WITNESSES' CASE"
AND SIGNED BY ABEL VINEBERG, PUBLISHED ON THE
14th OF DECEMBER, 1946 (At page 752, lines
22-25 inclusive) (Underlining our own):

"What he had done he
m——“——w
do, he said, and what he had done he had

done openl striki
done openly, ng openly and frankly;
and at a leader, not at wretched dupes.*
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extracts contain statements

The foregoing ich followed
dent on days whic :
made by the Besponthe cancellation of Appeliant'’s

immediately after

license.

February, 1947, t

Subsequently on or about the month of

he Respondert again convened.a.
t which he reported his decision

conference a
gzeiitorney General to refuse the Appellant
the Quebec Liquor Commission for

ermission to sue -
gancellation of Appellant's license. :
ndept at the same time again repeated his

Respo
revious

gancellation of Respondent's liquor license.

In so doing,

ments concerning the ordering and

state
We

refer to the following extracts:

(k). EXTRACT FROM EXHIBIT P-28a, BEING AN ARTICLE

' PUBLISHED IN LA PRESSE, ENTITLED "RONCARELLIX
SUBIT UN SECOND BEFUS", published on February
8th, 1947 (Case, Vol. IV, page 762, at lines
37-41, and again at page 763, at lines 22-25,
and lines 30-39 inclusive). IT IS TO BE NOTED
THAT THE SAME INTERVIEW IS REPORTED ALMOST
VERBATIM IN EVERY ONE OF THE NEWSPAPERS BOTH
FRENCH-AND ENGLISH-SPEAKING AS FOLLOWS (under-
lining our own):

Le permis de la commission des liqueurs
que detenait le restamrateur montréalais
Frank Roncarelli a été annulé non pas
temporairement; mais définitivement et
pour toujours®, a déclaré hier aprés-
midi, le premier ministre et procureur

général de la province, 1' ;
Duplessis..,." P s 1 hon. Maurice

"Les tactiques adoptées pa 2mo i
, r les Témoin
de Jéhovah dont Roncarelfi est un des >

Principaux chefs Constituent un danger

pour la paix publ
1'ordre pubnfl,ln lque, une menace pour

"Le premier minist i
. re dit encore: " -
;:gilgst indigne et bénéficier d'lll{gx;ca
eontrigﬁe accordé par la province qu'il
© 8 vilipender et a calomnier de
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3 et la plus

facon la plus intoleiable‘Q .
;?sérgble, C'lest moi-méme, a titre de
procureur général et de responsable de
1'ordre dans cette province gui a donne

1'ordre a la commission des ligueurs
d'annuler son permis. Nous n avons fait
qu exercer en ce faisant un droit formel
et incontestable; nous avons.remp11

ur impérieux devoir. Le permis de Ron-
carelli a été annulé; non pas temporai-
rement, mais biea pour toujours."

(i) EXTRACT FROM EXHIBIT P-28-b, BEING AN ARTICLE
PUBLISHED IN THE MONTREAL STAR, ENTITLED
"RONCARELLI'S PETITION TO SUE REFUSED" PUB-
LISHED ON THE 8TH OF FEBRUARY, 1947, (Case,
VOL. IV, at page 764, lines 9-14, and lines
25 to 31, and again at lines 35-40 inclusive)
(underlining our own):

"Premier Duplessis at a press conference
today announced, in his capacity of
Attorney-~General of the province, that
the petition by Frank Roncarelli, Mont-
real restaurateur, for permission to

sue the Quebec Liquor Commission for
loss of his liquor vending licence will
not be granted."

"At his press conference today, Premier
Duplessis said that the petition to the
Attorney General "was studied with care
by lawyers of the department of the
Attgrney-eeneral and myself, and we have
arrlvgd at the conclusion that it was
our right and our duty to refuse it."

"It was I, as Attorne General
. - of the
Province charged with the Protection of

good order, who gave the order t
Frank Roncar5TTY%-"_"'“_""'JEL'JQ'EEEB;'
sis said: "By spogieimit. Mr. Duples-

"By so doing, not only have

we exercised a rj
filled an g right but we have ful-

mperi
was cancell I noous duty, The permit

~C& ed not tem orari ;
definitely ang for alwa satl but
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XTRAC T P.28c BEING AN ARTICLE
= T A PAT ENTITLED "M. DUPLES-

D IN LA PATRIE, DU
ggggggﬁcmmx INDIGNE DES BIENFAITS D‘UNE
PROVINCE QU'IL CONTRIBUE A VILIPENDER",

; 47 (Case
ISHED ON THE 8TH OF FEBRCARY, 19 ase,
52?? IV, at page 765; lines 12 to 29 at lines

41 to 46 inclusive):

nPERMIS ANNULE DEFINITIVEMENT ET POTR
TOUJOURS" - Quebec, 7. - "Le procureur
général de la province, 1'hon. Maurice
Duplessis;, a rejeté 1'instance de Frank
Roncarelli demandant permissior de pour-
suivre la Commissiop des Liqueurs de Que-
bec pour indemnité a la suite de 1‘annu-
lation par la dite commission de son
permis de vente de liqueurs alcooliques.

. "Voici la déclaration de M. Duplessis a
ce sujet: "La pétition de Roncarelli a
été soigneusement étudiée par les offi-
ciers en loi du Bureau du procureur
général, et nous avons refusé carrément
comme c'était notre droit et notre de-
voir. L'article 35 de la loi des 1i-
queurs déclare formellement que la Com-
mission des Liqueurs de Québec peut, a
sa discrétion, annuler un permis en tout
temps. Cet article est dans les statuts
depuis plus de 20 ans. Ce permis n'‘est
pas un droit, c'est un privilége, c'sest-
a-dire une faveur accordée.

"?oncarelli est indigne des bienfaits
d’une province qu'il contribue & vilipen-
d?r de la fagon la plus méprisable. Et
cest lui-mfme, & titre de procureur
général, gul a donné & 1a Commission
g:: Ligugurs 1 ordre d'annuler son per-
ceci non pas tempora
EZ?Enitivement et pou£ toi§g§§§f; mats

"SUIT NOT GRANTED FRANK RONCARELLI", PUBLISHED
IV, at page
nderlining
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(1)

(m).

nIt was I, as attomengeperal
ofnthe prévince charged with the
protection of good order, who _gave the
order to annul Frank Roncarelli s
rmit", Mr. Duplessis said: "By so
doing, not only have we exercised a
right but we have fnlfillgd an
imperious duty. The permit was can-

celled not temporarily but defipnitely
and for always."

EXTRACT FROM EXHIBIT P-28e BEING AN ARTICLE
PUBLISHED IN LE CANADA ENTITLED "DUPLESSIS

NIE A RONCARELLI LE DROIT DE POURSUIVRE LA

EEGIE" PUBLISHED ON FEBRUARY 8, 1947 (Case,
Vol. IV, at page 768, lines 4 to 11 inclus-
ive) (underlining our own):

"M. Duplessis prit ensuite toute la res-
ponsabilité de 1l'affaire: "C'est moi-
meéme", dit le premier ministre, "qui
ai donné a la Commission des liqueurs
l'grdre d annuler le rmigs de Roncare-
111, car je suis chargé, comme pProcu-
reur.géneral, de la protection de 1'ordre
publiec. En ce faisant, le procureur
général et la Commission ont non seule-
::n:ee:tzggé un droit formel, clair;, in-
ntes €y, mais ont impé -
rieux devoir®, Templl un impé

EXTRACT FROM EXHIBIT P-28f BEING
AN ARTICLE
ggggISHED IN THE HERALD ENTITLED "RONCARELLI
R HIS DUPLESSIS" PUBLISHED ON FEBRUARY 8,

1947 (Case i
19 1n£1u:i;e¥?1° IV, at page 769, lines 11 to

"
pxl.:v;ras I, as attorney-general of the
RCe charged with the protection

of good ordeyr
> Who gave the
annul Fr Roncare§11' order to

Duplessis said. "By S0
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AN ARTICLE

T FROM EXHIBIT pP-28g BEING T .
(=) ggggggEED IN LE DEVOIR ENTITLED "?ERMI:%ION
REFUSEE A RONCARELLI" PUBLISHED ON FEBRUARY

8, 1947 (Case, Vol. IV, at page 770; lines
38 to 48 inpelusive):

"Roncarelli est indigne de bénéficier
d'un privilége accordé par l2 province,
qu'il contribue a vilipender de 1la
facon la plus méprisable £t la_plus
intolérable. C'est moi-meme, a titre
de procureur général chargé d'assurer
le respect de 1'ordre et la protection
des citoyens paisibles qui al donné a
1a Commission des Liqueurs 1'ordre
d'annuler le permis. Ep ce faisant le
procureur général et la Commission des
Liqueurs ont exercé un droit formel,
clair et incontestable. 1Ils ont aussi
accompli un impérieux devoir. Le per-
mis a été cancellé et annulé non pas
temporairement, mais définitivement et
pour tonjours."

It is significant at this point to read the
testimony of the Respondent at Case, Vol. I,
page 18, lines 1-33. At this point in the examin-
ation o; the Respondent he was confronted with
the Exhibit P-28a, and when asked whe ther he had
made these statements, declared as follows:

(at 1ine 17 - 23):
" LE TEMOIN:- Si j'ai dit cela?
L'AVOCAT: - Oui,

R.- Oui. Le permis de
. Roncarelli a
été annulé pour ce temps-lha et pour

i:?gonrs. ,Je %‘ai dit et je considé-
1 eguzog.cyalt mon devoir et en mon
Science j aurai q
mon devoir si je ne 1o oadue 4

1'avais pas fait."
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Sec. i- Liability

judict issi ust also
the foregoing judicial admission m
be agged the on% whiech follows at page 20, Case,

vol. I, lines 21-30:

»w ..et c'est cela gué i‘ai dit_aux
sournalistes; comme Premier Ministre et
C_Q!_..;_g;gm?_q_é_&_,_a_i_—l’————-— 2ral, je prends la
;ggggggggillg_. Si j'avais dit au

Juge Archambanlt: "Yous ne le ferez pas”,
il e 1'aurait probablement pas fait.
Comme i1 me suggérait de le faire et
gn'aprés réflexion et vérification je
trouvais que c'était correct, que c'était
conforme & mon devoir, j'ai approuve et
o'est toujours un ordre gue 1 on donne.
Quand 1'officier superieur parle, c est
un ordre que 1 on donne, meme 8 il ac-
cepte la suggestion de 1'officier dans
son département, c'est un ordre qu'il
donne indirectement. dJe ne me rappelle
pas des expressions exactes, mals ce sont
les faits." (underlining our own)

17. THAT THE FOREGOING EXTRACTS ARE EXACT COPIES
OF THE STATEMENTS MADE BY THE RESPONDENT AT
THE PRESS CONFERENCES MENTIONED ABOVE IS ESTABLISEED
BY THE TESTIMONY OF THE WITNESSES ABEL VINEBERG,
GAZETTE STAFF CORRESPONDENT IN QUEBEC CITY (Case,
Vol. I, page 36, line 5 to page 38, line 10; PAUL
?ggggnAgalcagADIAN ngSSIEORRESPGNDENT, QUEBEC CITY
y . I, page -
page B2, lines {1544)., nes 1-17, and again at

18.  RESPONDENT ORDERED THE CANCELLA
TION AND MR.

sy prroDCUARD ARCHAMBAULT CARRIED IT OUT WITHOUT
HIM THAT HIS BUSINESS WAS 1n LLiiANT OR NOTICE T0

N JEOPARDY: AND WI:
ﬁg‘%‘g M ggmmxm TO DEPEND Hmsnwltl;gogg
MADE WAS B b ST HIM. THE ONLY INVESTIGATION
NOT DISCLOSED IN Ev. n‘chPgLigg SPY WHOSE NAME VAS

- SE
NUMEROUS FALSE AND UNFOUNDED STA Rﬁg?RT CONTAINED
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v j hat he should have given
To the saggestioy grtunity to defend himself

e t some OpPp
2§£i;;:nthe alleged charges made, Respondent

replied with the words "Clest ridicule”.

We cite the following extract from his testimony
10 at Case, Vol. I, pagé 21, lines 37 to 41:

» LA COUR:

: 2
) On vous demande si vous avez fait cela:

R. C'est ridicule de demander de faire
cela. dJ'ai pris des précautions gqu'un
homme honnéte doit prendre. J'ai la
copviction d'avoir fait mon devoir..."

0

2 For proof that Edouward Archambault gave no
notice see his admission (Case, Vol. I, page 104,
lines 11-14).

19. APPELLANT CARRIED ON HIS RESTAURANT BUSINESS
WITHOUT THE LIQUOR LICENSE FOR APPROXIMATELY
SIX MONTBS UNTIL FORCED TO CLOSE THROUGH LACK OF
CUSTUMERS . '
30

The foregoing facts are established by the test-
imony of the Appellant (at Case, Vol. I, page 46,
lines 13-44) corroborated by the testimony of

the witness Frank Boara (Case, Vol. I 85
lines 17-33), (Gase, Vol. I, page 5,

20, APPELLANT ATTEMPTED TO SUE THE MANAGFR OF THE LI-
QUOR COMMISSION, EDOUARD ARCHAMBAULT, BUT PERMISSION

40 l'xjtl) ggg, AS BEQUIRED BY SECTION 12 OF THE ALCOHOLIC
cn% ACT (R.S.Q. 1941 Ch, 255) WAS REFUSED BY THE
mng gvs'ncz OF THE COURT OF TEE QUEEN'S BENCH OF
T ROVINCE OF QUEBEC (see 1947 K.B. 105 ang

Prendix A to Factum).

21,

APPELLANT THEN ATTEMPTED TO SUE THE QUEBEC
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R COMMISSION AND PETITIONED THE ATTgERNEY Rggrfr-mu
b PROVINCE OF QUEBEC FOR LEAVE TO SUE. -
'OFNnENTHET ANNOUNCED THE REFUSAL TO GRANT THIS PERMIS-
gfl)ON AT A PRESS CONFERENCE ON FEBRUARY 76 1947(,}]‘:NERAL
INSTEAD OF BY LEGAL COMMUNICATION AS ATTORNEY

DIRECTLY TO APPELLANT'S ATTORNEY.

fer to
ort of the foregoing facts, we re
tlgesgggtimony of the Appellant (at Case; Vol. I,
page 44, lines 10-17 inclusive).

to the detailed report of the statement
ﬁigg‘by the Respondent, himself, at the press
conference, February 8th, 1947, as reported in
all the mewspapers under Exhibits P-28 (a) to
P-28(g) inclusive cited above at pages 17 to 21
of this factum (Case, Vol. IV, pages 762 to 769

inclusive).

22, AFTER LEARNING THROUGH THE PRESS AS AFORESAID
‘THAT THE RESPONDENT IN HIS CAPACITY AS ATTOR-
NEY GENERAL, WOULD NOT GRANT THIS PERMISSION,
APPELLANT FOR A SECOND ‘TIME, REQUESTED THE
CBIEF JUSTICE OF THE COURT OF QUEEN'S BENCH
OF THIS PROVINCE, TO GRANT PERMISSION TO SUE
THE SAID EDQUARD ARCHAMBAULT, AND WAS AGAIN
REFUSED, THE WHOLE AS APPEARS FROM TEE
RECORDS OF THE COURT OF QUEEN'S BENCH, COPIES

OF WHICH RECORDS ARE ATTACHED HERETO AS
APPENDIX A.

23. %gngBET:g DENTED THE RIGHT TO SUE THE MAN-
_ QUEBEC LIQUOR COMMISSION (BY THE

LATE CHIEF JUSTICE OF THE COURT OF QUEEN'S BéNCH)

AND THE QUEBEC LIQUOR COMMISSION ITSELF, (BY THE

PRESENT RESPONDENT IN HIS CAPACITY AS

) ATTORNEY -
GENERAL OF THE PROVINCE OF THEN
INSTITOTED THE PRESENT ACTIQUEBEC)' o

PERSONALLY . ON AGAINST THE RESPONDENT

XX
X
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Part II

OTHE ERED AS
AND EXHIBITS NOT CONSID
B PACTS FTRVANT TO _ISSUES

Upnder this heading Appgllant submts.
respectfully that evidence copcerning ﬂ;ei fg(lilggég%
facts and exhibits, most gf wl.xich was o irll
reserve of Appellant's objections; are totally s
irrelevant to the jssues in the present cause. is

may be summarized as follows:

. FACTS CONCERNING THE MEETINGS AT THE TOWN QF
' CHATEAUGUAY AND THE DISTURBANCES WHICH OCCURRED

THERE IN SEPTEMBER.

The testimony of the Appellant (Case, Vol. I,
page 70, lines 20-40) corroborated fully by
that of Mrs. Weanmer {Case, Vol. I, page 172
pagel74, line 10) indicates clearly that the
Appellant had nothing to do with the arranging
or conduct of the two meetings of Chateauguay.
His sole connection there was an interested
spectator and listener to the addresses
proposed to be given at the private residence
of Mrs. Weaner. On one instance, that is
prior to the second meeting, and in view of
his unpleasant experience on the first
occasion, Appellant appealed to the Provincial
Police Director for adequate protection to be
given to persons who might be present at this
second meeting. In all other respects, the
conduct, organization and arrangemens for the
meetings in Chateauguay had nothing to do with

the Appellant nor with the i i
present cause. sEues 1in the

2. FACTS CONCERNIN
BURNING BATE® PG! DISTI;J.IBUTION OF THE "QUEBEC'S

It is clearl

o ;
of APPellanty stablished from

the test: ;
» Corroborated by w mony

itnesses Saumnr,
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wa:l as by the wit-
i and Weaner; as we.l as :
gzgggéngagnon and Beauregard for the‘Res. o
dent, that the Appellant had nothing 10
Pith the f the Quebec Burning

. i bution ©
with the distri s his restaurant Or

t, nor wa
Bate pamphlc s d in apy way for purpose

business premises use .
of such distribution. This has been shown
in the analysis of facts under Sectlon 13

above.

A
TEE EXHIBIT D-1 BEING A CIRCULAR CONCERNING
MEETING AT THE RIALTO EALL DATED MARCH 2, 1947.

(It is to be noted that this exhibit is
erroneously dated as March 2nd, 1946 in the
Joint Case at Vol. IV, page 641. The correct
date should be March 2nd, 1947, as appears from
the testimony of the Appellant at Vol. I, page

69 and again at Vol. I, page 146).

As the meeting in question occurred on March
2nd, 1947, several months after the cancella-
tion of Appellant's licemse, it is totally
irrelevant to the issues in the present cause.

THE PRODUCTION AND CHARACTER OF THE "QUEBEC'S
BURNING HATE" PAMPHLET (EXHIBITS D-7 and D-11)

As indicated above, Appellant did not participate
in the distribution of this pamphlet. Nor was
his restaurant ever used for this purpose. Nor
was he the author of the pamphlet. Nor did he
ever offer any security by way of bail or other-
wise ?or persons arrested for the distribution
g:bt¥1s pamphlet under the charge of seditious
L el. In any event, since the Supreme Court of
anada has held (Boucher vs Rex, 1951 S.C.R P
265) that this pamphlet was not in itself ex-
fy:ssivg of a seditious intent or seditious
Libel, it becomes totally irrelevant to th
issues in the pressent cause, ¢
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S

g

TEE SEVERAL BROCHURES,
PRODUCED AS LI TERATURE O

JEHEOVAH (EXHIBITS D-8; D-3; D-1
1o 30 INCLUSIVE).

BOOKS AND PAMPHLETS
F THE WITNESSES OF
0, and D-16

It was clearly established by the ev1denc;e that
the Appellant was not in any way responsible

as author or publisher of any of the books or
brochures or pamphlets produced by the Requndent
as Exhibits D-8; D=9, D-10, and D-16 to 30 in
clusive. In addition; not one of these pam-
phlets, books or brochures was found in his
possession. The witnesses Saumur and Browning
indicated that many of these pamphlats and
booklets had been out of circulation for

several years and were no longer used as text
books or expressive of the doctrines or beliefs
of the Witnesses of Jehovah. In any event,
whether they are or are not expressive of such
doctrines or beliefs, they are totally irrelev-
ant to the issues in the present cause.

NOTICE OF APPELLANT'S INTENTION TO SUE RESPON-
DENT PERSONALLY.

Appellant attempted to establish that notice of
his intention to sue the Respondent personally
was given by him in writing on or about June 2nd
1947. The production of a copy of this notice »
together with the bailiff's service was objected
to by Respondent's Attorneys and the obijection
was maintained by the Court. Whilst itJi |
Appellant's contention that such notice w:s
gzzirg:yvgggeggsizry ?gd irrelevant, neverthe -
S i @ allegations contai i
gefgggznt4g Plea, par. 29 (vol, I, Cazgedp;ge
0; i g and {ollowing), and the denial there -
a,e1g ppellant’s Answer to Plea (Case, Vol ;
X gells g?r. 17, lines 34 ang following5 it i ’
pggof :ﬁou?drgspectful contention that tﬁis '
it ave been admitted. Thig noti S
E opeTiane s con cation presbatee s view ™
ntion that this notice was
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not required and is irrelevant };e::(el ;Zsues
i resent cause, and was o .
é;hzggtpﬂo. P-29 (testimony of Frank B-t?ncar'ell:.5
Vol. I, Case, page 62, lines 14 to.21 inclusive).,
Theoruiing of the court on this point was
respectfully excepted to by Attorneys for the

lant.
Appells xx
x

Part 111
DEFINITION OF ISSUES

The chief points at issue between the
parties to this Appeal may be defined as follows:

The Appellant charges the Respondent with
the following acts, all of which are delicts within
the meaning of the Quebec Civil Code, Art. 1053:

1. Ordering the cancellation of Appellant's liguor
permit, without legal justification, and as a
reprisal for his having acted as bondsman in a
lawful manner, thus forcing Appellant to sell his
business at great loss, and depriving him of

anticipated profits (Decl
anticipat 137. (Declaration, Paragraphs

2. Failing to give Appellant a i
ny opportunity to
g?fend. himself or to answer the charges igainst
im {Declaration, paragraphs 6 and 9).

3. By his order to cancel
» by the raid and ej
which t9110wed. and by his subsequent ac:s 1?;”

Appellant's personal reputation apd to the

reputation of hig hy
graphs 10, 11, 12, lg%dne)m:n ((lD?Saration. Para-
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These delicts, Appellant contsends; givs

rise to a personal action ir damages against Res-
ondent {Declaration, Paragraph 11)g.who, ‘being
: jde his functions as Prime Minister and

entirely outs ] : _ 2
Attorney-General im so acting, 1S liable to suit

like any private individual.

Respondent, on the other hand, contends:

That the Appellant was for many years one of

the chiefs of the Witnesses of Jehovah in the
Province of Quebec;, and as such, in defiance of
the laws of this country and province; was the
6rganizer of a propaganda campaign to distribute
seditious writings thercin (Defense, Paragraphs

3, 17).

2. That this propaganda campaign was encangering the
public security of the Province (Defense, para-

graphs 18 - 19).

3. That the Appellant, by giving bail ip nume rous
cases involving the Witnesses of Jehovah, became
an "accomplice™ in their "seditious acts"™ in the
Province and rendered himself unworthy cf being
the holder of a liquor permit (Defense, Para-
graphs 20 - 23).

4. That the Respondent considered it his duty to
intervene in this matter, and that his acts anad
his order to cancel were done and given in his
qr;ahtms as Prime Minister ang Attorney-General
of the vaipce, and, therefore, that he could
not become liable Personally for the damages

caused to the
23, 24, 27), Appellant (Defense, paragraphs 16,

This ig denied by the Appellant, and in
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B ds that the Respon-
iti the Appellant conten . . -
additéggonot act within the exerclse of his fux.ule 4

Sto s and, therefore; in any event was not entitle
?

zgo:he notice referred to (Answer voO Plea, para-
177,
graph 7) < x
x
Part IV

FINDINGS OF FACT BY TRIAL JUDGE

In the statement of facts which gave
rise to this action, reference has already been
made to certain findings of fact in the Court below.
JAmong these various findings, the following, it is
submitted, are of particular importance because
they settle in favour of Appellant the chief points
of difference in the Definition of the Issues just
outlined.

1. Appellant claims that Respondent ordered
the cancellation of the license, This is found as

a fact by the trial judge (Case, Vol.IV,pp.871-%72) who
says, after reviewing the evidence:

" In the light of the foregoing the
Court can reach no other conclusion
than that Defendant gave an order to
Mr. Archambault to cancel plaintiff's

license and it was his orde
r
the determining factor, " that was

Thus it has been fo
] und a
the determining factor of the cancelia:igzc:a:hat

Re '
evggggg:ntr: order, It is submitted that on the
presented and the facts as proven this is

corre .
The 1§§r§§g zggtltgls Tinding should not be disturbed
al judge also found that Archambault, .
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i | nt by Respondent to.thg
because of appo;nig: Quegec Liquor Commission;

office of Monsgl’ © ' dismissal at any time,

e he was subject to dis 1 e
22? 2§:?:2d to act as the Res ondent directed (Casz,
Vol. IV, page 872, lines 8-17).

the learned trial judge found

ther
2. b ¢ was not ordersd as

fact that the cancellaticn W : .
:Sm:ans of enforcing the Alcoholic Liquor Act, but

as a pupishment of Appellant for having given bonds
in the Recorder's Court of Montreal for Witnesses of
Jehovah. BHe says (Case, Vol. IV, page 874, lines

30 to 39):

» It is apparent that the real reason
for the cancellation of plaintiff's
license was that he had been furnmish-
ing muitiple bonds in the Recorder's
Court for the followers of the Wit-
nesses of Jehovah doctrines who had
been arrested for misdemeanours on
charges laid under by-laws of the City
of Montreal apd that he was a member of
that sect. If the plaintiff had been
guilty of some misconduct in the manage-
ment of his business or had been guilty
of acts which would bring his restaurant
into disrepute or had permitted its
use by undesirable characters then the
Commission might have acted. "

Thus Respondent's contention i

is sus-

::1:;@ that the purpose of Respondent's interferenca
1o te administration of the Quebec Liquor Commission
P th: fg?;ih Agpellant for having acted as surety.
12): Judge also said (at page 863, lines 13-

" It was indireeti
¢ : y an effort to

discipline the Witnesses as g group, "

below, that Eﬁ”onitted-to state, as will be arcued
of power, but }: constituted an abuse or usurpgtion
? 1t 1s clear that he so considered it



10

20

30

40

w
w

Findings of fact

Sec, I - Liability py Trial Judge
: i appealed from makes DO
3. The judghen’ ggnt‘s failure to give

I srence to Respon ' o

i;;ﬁffaﬁfan onportunity of being 2:3:{3 zgg diiindm:
) ) en a ;

himself before action was takse 0% inst Bims DRl o

. i ca
this was an element in the s and guoted by

i elied on by the trial.judg 920
ﬁ?;h;gep;ge g874. Respondent himself admitted that

i i i lant before ordering
did nct communicate with Appel . 2 fC

ggs license cancelled, and added his opinion of the
suggestion in these words (page 21):

¥ Clest ridicule de demander de faire
cela. ™

It is submitted that this omission on the
part of a public officer to respect the elementary
principle of natural justice that no man should be
condemned unheard, constitutes a fault under Quebsc
law. The point will be argued below.

4. The learned trial judge also found as a
fact that ther was damage to Appellant's reputation
and te the reputatiorn of his business because of
adverse publicity caused by Respondent (Case, pages
882-4). The question of the adequacy of the damage
awarded will be argued in the cross-appeai. BHere it
should be noted that defamation has been found as a
fact. This constitutes a further delict under Art.

1053 C.C. The relevant passage in the 1° '
reads: P g e judgment

" On the 7th of December, 1946. De

gave an interview to tﬁe Repérteizndant
and whlch'was published in the press
and certainly gave Plaintiff some ad-
verse notoriety., Defendant stated
that.to bave permitted plaintiff to
:ontlnge to use funds he derived from
topgiv;lege 1n the Province of Quebec
seditg uct a Campaign inciting to

10n, public disorder and disregard

of municipal by-law would have been to

have placed the Attorney-General of the
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» Province in the position of an

And yet

accomplice.

The patural inference wogld be that
plaintiff was participat}ng in a
campaign of sedition inciting the
public to disorder. The ev1d§nce is
that no cash bail was being given by
plaintiff and he was not using any of
his funds for that purpose. Further
on in the same interview defendant
made the following statement:

When in addition to launching upon an
undertaking and creating an organization
in connection therewith, to arrange for
mass bail for people engaged deliberate-
ly in commission of certain illegal

acts; the funds available for that
purpose are taken from the proceeds
which flow to him because he has been
given a privilege - not a right by the
province, then it becomes a matter of
making the province, which thereby
enabled the funds to exist;, a party to
the proceedinpgs. "

again further opn:

The presumption has always been that
the special privilege of selling al-
coholic liquor wag to go to men of
good character; law-abiding citizens
1n the full senge of the word, 1In the
case of the cancellation of the Ron-
garelli Pérmit; action haq not been
aken hastily, saig the premier. The

because of his acti i
bi ctlons in helpip
;gzgad sedition, ip helping ig b?eiﬁin
z ;cipal by-laws, Roncare]lj was ®
Person who shou] q enjoy the

which hag been givep to him
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n To allow him to continue to Pave that
privilege, and, because of tnat
privilege, secure tge means of en-
couraging acts leading to pyblic
disorder, would have been, in effect,
to make the Attorney General anp

accomplice.

While Plaintiff has been unable to
establish any actual pecuniary loss
from adverse notoriety and publicity
arising from the seizure he is entitled
to compensation for the moral damage

to his reputation. "

The amount of $1,000.00 was allowed for
moral damage to Plaintiff's reputation (Case, Vol.
IV, page 883, lines 29 to 31) although this same
item is listed in the recapitulation as "damages to
%?odw;;% and reputation of his business" (page 884,

ipe .

Thus the essential facts alleged by
Appellant have been established and accepted as
proven by the Trial Court. It is respectfully sub-
mitted that they should not be disturbed in appesl,
since far fr9m being unsupported by the evidence
they are entirely consonant with it. ’

X X

THE JUDGMENT _APPEALED FROM

lo It >
. 18
judgment below respectfully submi tteq that the

is er 5
Appellant haq not eszggigus J° Bolding that

between the shed the caussg 1
acts of the Respondent apg ih§°?23323223n
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Sec.

. ting judgment of
i i and that the dissent .

o hlstpegmlzﬁholding that of Mackinnon J. %ge;ZE

g;;ﬁigo; Céurt, correctly interprets the evi

on this point.

g of the four judges forming the
Tﬁﬁ gzzit below all find as a fact tha§
whatever acts may be attributed to Respondgnt? t?ey
did pot constitute the cause gf the cancellation;
this is indeed the chief consEderant of thevviryV
wrief formal judgment (See Judgment, Case91 o N
page 893, line 46 to page 894! line-s; a ;o 1s-r
gonpnette J., ibid, page 600, lines 35-40; ratte J..
page 921, lines 28-31; Martineau J., page 995,.11ne
44 to page 996, line 9; Casey J., page 923; line 35

to page 924, line 7.).
FHIS HOLDING OVERRULES THE TRIAL COURT

ON A QUESTION OF FACT WITHOUT ESTABLISHING ANY
MANIFEST ERROR IN JUSTIFICATION THEREOF.

2.
majority of 1t

3. It is a well established rule in Quebec
jurisprudence that a Court of Appeal will not over-
rule or facts unless manifest error is shown or the
findings are clearly unsupported by the evidence.
This is particularly the case where such findings
resolve themselves into questions of credibility.
One of the main reasorns for this rule is that an
Appeal Court has not heard or seen the witnesses
while the Trial Judge has, and is able to appreciate
their demeanor as well as their testimony.

Rivard, in his Manuel de la Cour d'Appel,
wrote at page 45: N

" Elle, (the Quebec Court of Appeal)
observe en principe et dans ses

lignes générales, la régle suivante,
posee en Cour Supréme:™

"A Court of Appeal should
. not reverse
zge findings upon matters of fact of
e Judge who tried the cause and had
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n rtunity of observing the
;2232253 of the witnesses; u.nlessp
the evidence be of such a character
as to convey to the minds of ﬁhf )
Judges sitting in appgla?e trzban?L
the irresistable conviction that the
findings are erromeous.” per

Gwypne, J. in Ryan v, Ryan (1882) 5 S.C.E.
at page 406. See also

Ruthman v, La Cité de Québec (1913)
22 K.B, 147;

In the present case the Trial Judge found
the crucial fact that an order had been given by
Respondent to camcel the licenmse. In making this
finding he had to weigh the testimony of both Respon-
dent and Edouard Archambault, which at several points
contained equivocations and contradictions raising
the question of credibility.

As was said by Duff, J. in Merchants Bank
of Canada v. Wilson (1925¥ 4 D.L.R. 200 at page 201-

" These appeals involve questions of fact
which ultimately resolve themselves
into guestions of credibility. I
think they should be allowed and the
Judgment of the trial Judge in each of
the cases restored, for the reason that
I can see no adequate ground for de-
clining to accept the findings of the
trial Judge. He hag the advantage of
seeing the witnesses, and the probabil.

ities in my opinion support the .
at which he arrived. “pp conclusion

See also McMillan V. Murray (19
°T2 where Duff, C.J. said at pags Bror \100°) S-C.R.

" In thig View, the findip i
of th
Judgg, who had the oppor%unity ﬁft;;§1
sérving the appellant under Cross exam-

Ination, ought po .
turbed ] ’ " g t’ I thlnk.
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Moreover, the learned juszices gotgc:t

> 11 as to the nature of the "order” t

BT iy Bissonnette, dJ. just

i ent.
canceltﬁﬂefhgyeﬁgzggg 2; Respondgnt indicates only
nolds oval of Archambault's decisicn to cancel
?’éaiﬁp’v.n, V, page 899, limes 20 to 30). ‘{et heo
finds’himself compelled to discuss the lega ggn;,;
uences of Respondent having given an order which he

believed he had the authbority to give 15
Jﬁiﬁﬁﬁgﬁi’i)(md lines 31 to 47). Pratte, J. says
that the trial judge could not be held to have erre
in finding that an order to cangel was given and to
this extent concurs in the findmg\of fact of.the
Court of first instance. But in his view, this
order was not the cause of cancellation since
Edouard Archambault had already decided to revoke
the permit (Case, Vol. V, page 919, lines 1(_)-32).
Martineau; J. in his analysis of facts, denies there
was an order but admits there was an "approbation
énergique” amounting to a ratification ECase, Vol.

V, page 994, lines 18-37), and yet he admits that
Respondent told the press that he gave an order

(page 995, lines 1-2). Casey, J. says Respondent
"told the Chairman to cancel the permit" but dis-
tinguishes this from an order given to a subordinate
(page 923, lines 34 to end). Only Rinfret, J., it is
submitted, correctly analyses the true position and
copcludes in agreement with the trial judge as

f:llowa)x (Case, Vol. V, page 944, 1line 40 to page 946,
line 1):

" De ces longues citations, il se dégage,
Je crois, plusieurs constatations: si
tgnp est que le juge Archambault avait
deja pris une décision, il n'en a pas
fait part au premier ministre, il ne lui
a fgit qu'une Suggestion; le premier
minlgtre se qualifie d'administrateur,
de tete de département et traite 1le
gérant de la Commission comme up offi-
¢ler supérieur de son département; dans
1 esprit du Premier ministre, l'officier
a le drglt, méne le devoir de faire des
Suggestions, mais il revient au chef du
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n département, dans 1'espece, lgzw
néme, de les accepter ou de les ’
: inistre consl-

s ier ml
refuser le preml : :
déere qu%il itait de son devoir a lul

en ses qualités de procureur gegeral
et de premier min1stre9‘d autor1§er
1a cancellation du permis; ce n'est
qu'aprés qu'i
de la fagon 1 LF
a été prise; 1la decisl
et 1'indignité prononcee sur des

guestions qui sont du ressort exclu-

gif du procureur général., "
o000 0306860
6 00@® 06000

0 0QO00DO0OSSS

1 eut, lui, €été remseigne
indiquée, que la décision
ion a été prise

» En regard de cette preuve, je ne puis

pas conclure que 1le juge de premiere

instance a commis une erreur manifeste

en tenant pour avéré que la décision
avait été prise par le défendeur et
gqu‘ordre avait été donné par lui au
gérant de la Commission d'annuler le

permis, "

5.

the Court be
reasaonable ¢
raised a wel
campaign of
Bissonnette,
page 907, 1i
lines 34-44
tineau, J. (

It is stated by three of the justices 1in
low that Appellant's behaviour gave
ause for the cancellation because it
l-founded suspicicn that he was aiding a
sedition throughout the Province: ses

J. (Case, Vol. V, page 906, line 30 to
ne 18); Casey, J. (Case, Vol. V, page 92§,
and page 929, line 29 to page 932); Mar-
Case, Vol. V, page 999, line 7 to page

1000, line 9, and page 1007, line
s 1 to 26). t i
respectful}y submitted thatpthis contentiog isI e
:gt:nable in face of the evidence, and is based on
X post _facto argument derived from the Boucher

case (Boucher v, TheKing, 1951, S.C.R. 265) - a case

which had not
been started until after Appellant's

license was

cancelled.
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t to associate Appellant with

i 13 i the more inexplicable

i of sedition is all N
8.°“paiﬁnhas peen shown above (pp 3 9}, the f:}lglow
?;ncggcts were found by various J“Stlc‘:? in the
(I:ogrt pelow, confirming the trial court:

a) Appellant did not give bail in any case of
sedition;

6 This attemp

bhad stepped giving bail even for those
ﬁﬁggiﬁnzm infrlijgging Montreal Clt:g'r by---la‘;rs
about two weeks before the pamphlgt Quebec’'s
Burning Bate" appeared: see Martineau, J. _page
984, lines 13-26; BRinfret, J., page 962, .iine
45 to page 963, line 2;

b)

c) Appellant himself never distributed any pamphlets
and none were found on his premises in Mont-
real: see Pratte;, J., page 914, lines 7-26;
Casey, J., page 928, line 46 to page 929, line
22; BRinfret, J., page 964, lines 15-24; Mar-
tineau, dJ., page 997, lines 23-27;

d) Appellant was not a chief or leader but a simple
adherent of the Witnesses of Jehovah: see
Rinfret, J., page 962, lines 10-15; Martineau;,
J., page 997, lines 11-15, Casey J. admits
Appellant did not have anything to do with the
policy or doctrine of the sect or with the
administration of its affairs, but says he was
an active - perbaps militant - participant in
its activities: page 926, lines 1-25;

e) Appellant did not control the operations of the
Kingdom Eall he leased in Sherb?ooke s axszd was
ignorant of the fact that copies of "Quebec's
Burn;ng Hate® were on the Premises; see his
testimony, Vol. I, page 71, line 40 to page 72,
lipe 12; Browning, bage 180, 1line 5; also

Casey, dJ., Vol. v, page 962, 1j ]
. ines 30-35.; -
neau, J., page 997, line 40’ 03 Mars

‘ If Respondent had
a
campaign of sedition it could oncli;'ltgeto “Iop @

by laying
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1 it j . fic ipdividuals inp
charges of sedition against sp301f1c in
the griminal courts, as was done in the case of
Boucher and others. He could not by-pass the

t affords the

Criminal Code and the protections @
accused, or, to use the words of Rinfret, J. (Vol. V,

page 960, lines 12-13):

autre des moyens

... emprunte a une
la loi lui refuse.

de répression que

otherwise is to contend that under Quebec
punish an individual without
trial because of his association with other indivi-
duals suspected of illegal activities, but also not
tried. It is submitted that this is a plain error of
law, as well as a gross injustice to Appellant.

]

To hold
Law it is lawful to

8. In particular, the notes of Martinean,
J. in the Court below enunciate a theory of
"provocation® which, it is respectfully submitted
has no foundation in fact or in law. He says (Vbi
'V, page 1000, lines 28 and ff.): '

" Mais cette indignation quasi~gé
que partageait l‘appelagt, neg;2:§:%§;~
t-elle pas que 1'intimé fut bien mal
avisé, méme trés imprudent en s'asso-
ciant & cette propagande, méme s'il ne
1l'a fait qu'indirectement, lui qui dét
nait un privilege précieux de la Com °
mission des Liqueurs, donc de la P vi
ce de Quebec qui était si cruelle rozln-
prise a partie dams le livre "La g:?
ardente du Québec"? N'anrait-il s a6
dans les circonstances, ron a oni i
ia foi, non pas 1la eacﬁer maPas rg§1er
agon que son nom ne Pt e avcuse. fag
associe a des actes qui de:agucune’fagon
igi;epent blesser les susce ;igylgeges-
desitlme§ e? }es croyances ges ; o
vin a?maaorlte des citoyens deplCtables
Quec:a de le crois, et il me sem Sl
conduvi te, bien qu'ell s?mble
€ n avait



10

20

30

40

The Judgment

sec. I - Liability Appealed from

était dans les cir-
constances, une provocation qul :‘mrglt
enlevé tout é1ément de faut‘g a 1'ordre
de révoquer le permls de 1 intime,

si 1'appelant avait donné de te}les
instructions a M. Archambault.

n piep d'illégale;

No authority is given for the alleged

t a member of a religious body mus!: dis-
giﬁcﬂie nimself from the activities of his co-~
religionists, and to admit such a rule would destroy
that freedom of religion which is guaranteed in
Quebec by the Freedom of Worship Act (R.S.Q. 1941

o. 307). It must be remembered that in everyope
of the 390 cases in which Appellant gave bail (with
the full approval of the Recorder's Court in Mont-
real) the accused was either acquitted or the
complaint against him was withdrawn. Moreover, the
right to give bail is a fandamental right possessed
by every citizen and obviously is not confined to
cases in which the accused is subsequently found to

be innocent.

9, The judgment below is im error in
rejecting that part of Appellant's claim which is
based on damage to persomal reputation and to the
reputation and goodwill of his business.

Pratte, J. says (Voi. V o .
38 to page 922, line 9): » page 921, line

" Mais 1'intimé préterd, dans son
memoire, que le montant qu'il ré-
clame ne représente pas seulement
les dommages résultant de la révoca-
tion de son permis, maigs qu'il com-
Prénd ceux que 1'appelant lui aurait
causes par certains propos diffama-
teires tenus aun cours de conférences
de p;‘essg. Cette prétention n'est
ggsprgggge;n glt:e:get, }es conférences

I'd 14 on S 8
alleguées; et i1 n'y g gg:ollj?l::eflze
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i qui permette
considérer la diffamation comme
g:use ataction. I1 est vra(i1 que la
zolamée par le demandeur com-
S end un i représenterait

rend un montani gu s
ge dommage causé g sa réputation. P'Iaig
le contexte fait bien voir qu’'il s agit
13 d'un préjudice résultant de la

révocation du permis. "

d. says (page 1009, lines 14 1o 32):

Martinean,

" L'action de 1'intimé n'est pas fondée
uniquement sur les dommages que lui
aurait causés la révocation de son
pernis mais aussi sur ceux dont
aurait souffert sa réputation person-
nelle éu fait de la dite révocation,
de la saisie des boissons alcooligques
gqu'il y avait alors dans son restau-
rant et de la publicité hostile qui
s'en suivit.

Il est a noter cependant gme 1'intimé
n'allegue pas que les déclarations
publiques faites par 1l'appelant aient
porté atteinte a sa réputation mais
seulement gque les rapports malveillants
publiés dans les journaux, a 1'occasion
de 19 revocation de son permis et de la
saisie, ont nui a la bonne réputation
dont il jouissait alors. Cette position
prise par 1'intimé rend donc inutile
comme 1'a décidé le juge de premiére.
instance, 1'étude des déclarations
publiques faites par l'appelant a 1a

suite de
ltintimé.lg révocation du permis de

It is snbnivtt
are manifestly erroneoug,ed that these statements

The in
or defamation, for whi Jury to reputation
was awarded ir’l the sup:lll'i::'e amount of $1000.00 ’

Court
arising from the Press reports of.tli:: 2::dont1>ztt§§t
’ 80
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m the publicity given to all the

i ) he per-
ondent 1nclud1ng_t
: gﬁ:ﬁ the r;id° This is clear from

p and will be dealt with more

that arising fro
acts and deeds ©
secution that followe
Appellant's declaratio

fully in the argument below.

X X
X

Part VI
THE LAW APPLICABLE

1, BY THE PUBLIC LAW OF QURBEC, WHICH DFRIVES

FROM ENGLISH LAW, PUBLIC OFFICERS INCLUDING
THE RESPONDENT ARE PERSONALLY LIABLE FOR THEIR
DELICTUAL ACTS, WEETHER COMMITTED IN THE EXERCISE
OF THEIR PUBLIC FUNCTIONS OR OUTSIDE THEM.

A public officer or other person fulfilling
any public function or duty car be sued for
damages, This proposition is implicit in
Art. 88 of the Code of Civil Procedure, which
states:

" No public officer or other person
frelfilling any public function or duty
can be sued for damages by reason of
any act done by him in the exercise
of his functions, nor can any verdict
or judgment be rendered against him
unless notice of such action has beén
givep him at least one mopth before
the issue of the writ of sumrpons, "

Other articles establishin ‘
g the same rij
action against public officers will b21§§3n3f

in C.C.P. 97 and 429, A similar rule is found

in the Magistrat
chap. 18 gec. 2.es Privilege Act, R.S.Q. 1941,
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ictaal act 1is committed in

j i if personal
se of his functfon9 1 _
{?:bzigzglof a public officer 1stb$r:ed3 ;; mggi
ress provision of the statuie; 5;
Z;a:ylgxpin thg case of the Municipal Commission
paog.Qe 1941, ch. 207, section 18 (no personal

?gzﬁility for members of the Commission}.

Even where the dal

APPLYING THE RULE IN QUEBEC, THE MEASURE
° gg FAULT AND OF DAMAGES IS TO BE DETERMINED

BY ART. 1053 C.C. TO WEHICH ALL PUBLIC OFFICERS;, IN-
CLUDING RESPONDENT, MUST CONFORM.

The cases in Quebec applying Art. 105§ C.C. to
public officers are very numerous. Mignault,
Vol. V, pages 367-8, cites early decisions;
Beullac, La Besponsabilité Civile; devotes
Chapter X te the subject., See also Ferland,
"le Préavis a l'officier public?”, 1945 R. du B.

475. Beullac states:

" Sont des officiers publics au sens des
arts. 88, 97 et 429 C,P.; ceux qui
exercent des fonctions publiques,
c'est-a-dire, tous ceux a qui 1'auto-
rité compétente aura délégué unme por-
tion .quelconque du pouveir souverain
du gouvernement, soit exécutif,
législatif, judiciaire ou ministériel.
Toutes les fonctions publiques doivent
;rguvgr leur source dans un texte de

ot,

3. THE OFFICYAL WHO ORDERS AN ILLEGAL ACT IS
EQUALLY LIABLE WITH THE PERSON WHO CARRIES

IT OUT. HE IS A CO-AU A
TORTFEASOR . TEUR OF THE FAULT, OR JOINT

In the leading English case of Ra g

leigh v,
Goschen (1898, 1 Chancery 73) where Plaintiff
;ued the Lords of the Admiraity for damages
or trespass on his land, Romer J. stated this
Principle as follows (at page 17):
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ommitted bY
e trespass had yeen c y

' ggmzhsubordinate officer of a Govgrn
ment Department OF of thefgigzgi zhat

. i 0 ¥ L%

t+he order of a superigr Ifiola e

erior official - even
igg head of the Government Departmznt

ip which the subordinpate offigigl were
employed, OT whatever his gfflclal
position - could be sued.

And again at p. 79 he says (underlining is our

own):

n gn the other hand, the Plaintiffs
could sue any persoms actually com-
mitting or threatening the trespass,
even ihough those persons only acted
on behalf or by the authority of the
Government, or of the Defendants as
representing the Admiralty. Moreover,
1 do not think the rights of the plain-
tiffs would of necessity be confined
to an action against those actually
committing the trespass, who might be
some very humble persons. If a tres-
pass was committed by those persons
by _the order or direction of some
higher officials; so as in substance
to have been the act of those higher
officials, then the latter could be
sued. For example, suppose the
captain of a ship to have unlawfully
ordered some of his sailors to take
possession of a house and they obeyed
his order, he could be sued for the
trespass even though he himself remained
on board his ship and did not personally
go into the house. So, if any of the
dgfendants had themselves ordered or
directed the alleged trespass now com-
Plained of by the Plaintiffs, and it
was in consequence of such order or
direction ?hat the alleged trespass took
Place, or if any of the defendants
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m threatened to order or direct
;grther trespass, then they conld
be sued. But in this case they

could be sued not because, but 1D

of the fact that they occu-

despite
pieg official positions or acted as
”

officials.
Raleirzh v. Goschen was cited with approval in
Smitn v. Christie (55 D.L.R. 68)., This was an
action taken against the Dominion Minister of
Agricalture and others, and Stuart J., with whom
Harvey, C.d. and Ives, J. concurred; said (at
page 75):

" The case (Raleigh v, Goschen) perhaps
throws only a side-light upon the
matter really before us here but it
seems clear from the judgment that the
head of a Government Department even
though a Minister of the Crown may be
sued in his individual capacity for a
trespass if in substance it is his
individual act though dope through an

ent or suberdinate, and this not
because _of;, but in spite of the fact,
that he is an officer of state. ™

Citing the case of Raleigh vs Goschen, Ha

! 1sbu
13.Vol. XXVI, page 271 {(2nd Editionf, sets ou:y
this principle with approval.

- See also dames v. Cowan, 1932 A.C. 542, where the

52238;::s::a€%;i§:1ture':f South Australia was

led an 1llegal seizure of 1 -
::f‘g :wggsgg :.ggig::viidamages (b 12,145 -4?%2-[;86.)
Sage 5t5, m, Lord Atkin said at

" It is beyond dis
. pute; unless th
Séizures can be justified underethe

Act, they were 1le
Plaintiff had a rg:id;fon%s for which
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the Crown Procezdings Act, 1947,

Bickford Smi th,
says at page 21:

n .the Mipister at the head of such a

ble for
artment may be legally 1ia'
gzgsonal torts committed by himg.oo"

as the evidence shows and

dent admits,Respondent directly ordered
ilielipméancellation thus making it his own aff;
moreover he intended it to damage Appfila»...
Hence he is personally liable. This is a tort
in English law and equally a fault under c.C.

1053.

In the present case,

Mignault, Vol. V, page 334, says:

» La faute est un délit lorsque 1'esgent
du dommage 1'a causé avec intenmtion. "

Here the giving of the illegal order was for-

bidden since Respondent did not possess the

authority and omitted all the precautions

which should attend the exercise of the author-

ity.
Mazeand {Vol. I, par. 409) states:

" On commot une faute délictuelle, de
méme qu'on commettait un dolus en
dreit romain, chagque fois qu'on agit
dens 1'intention de causer un dommage . "

Savatier says (Vol. I, page 207) (*®
lite Civile", 2nd Edi%igng ) ( Responsabi-

" Tont’homme €n possession de ses fa-
cultés est censé connaftre ses de-
v?irs %egaux et moraux., S'il viole
1'un d'eux, il ne peut domc se pré-
teqdre exempt de fante, en alléguant
qu il en ignorait je principe, "
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4,

THE POWER IS STILL A DELIC

ACT OF TEBE PUBLIC AUTHORITY

NEGLIGENT EXERCISE OF
THET OR QUASI-DELICT ENTAILING

£VEN WHERE THE
IS AUTHORIZED,

LIABILITY.

5.

i j 2nd Edition,
This rule is stated im Halsbury, : _
Vol. XXVI, page 261, in a passage cited with
approval in the trial judgment appealed from
(Case, Vol. IV, page 875). Halsbury says:

» 574, In all cases; those exercising
statutory powers or duties must use
all reasonable diligence to prevent
their operations from causing damage
to others. Their liability in this
respect must be determined upon a true
interpretation of the statute in gues-
tion, but, in the absence of something
to show a contrary intention, they have
the same duties and their funds are
rendered subject to the same liabilities
as the general law would impose upon a
private person doing the same things,
including liability for the acts of
their servants. The diligence to be
exercised must be reasonable according
to all the circumstances, regard being
had not only to the interest of those
exercising the powers but also to
that of those suffering, or threatened
with injury. "

IT IS A DELICT OR A QUASI-DELICT FOR A
PUBLIC OFFICER TO USURP A POWER THAT DOES

NOT BELONG TO HIM AND TO ACT IN A MANNE
AUTHORIZED BY SOME POSITIVE TEXT OF LAW? Not

This is a fundamental inci
' ; principle of the Englisb
gng.Canadzan Constitutions. It is the foﬁnis
Sgaignagé ggzrsupremaey of the law over the
: eévery state official, Wi
:ii ofi;iials Possess a limited jurisdiztgogs’
Y, ch some statute or text of law defines.
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Halsb:ry (2nd Edition)9 vol. VI, para. 425, says.

e all-pervading presence
From i P urce of govern-
there follow

n 425,
of law, as the sole soO

mental powers and duties,
these consequences:

i -existence
1) The existence or pon-exis
of a(power or duty is 2 matter of law
and not of fact, and so must be deter-
mined by reference to some enactment

or reported case, "

The same principle is restated by Halsbury (2nd
Bdition) Vol. VI, Para. 435, and cited with
approval by the learned trial judge (Case, Vol.
IV, page 875, lines 19-25) as follows:

" 435, The so-called liberties of the
subject are really implications drawn
from the two principles that the
subject may say or do what he pleases,
provided he does not tramsgress the
substantive law, or infringe the legal
rights of others, whereas public author-
ities (including the Crown) may do
nothing but what they are authorized
to do by some rule of common law or
statute, "

This is the established law of the Province of
Quebec.

Bemllac, La Responsabilité Civile, page 314,
says:

" Touzei les fonctions publiques doi-
ven rouver leur source g
texte de loi., " s

In the leading English ¢ .
ase of Enti . ipg -
ton, 19 St, Tr. 1030, Lorg Cama;;‘§§§3§~—9§533£5§

" By the laws of Ep
gland, eve invasi
of private property, bé it :zer s:SIOD
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6.

n minute, 18

espass. No man can
a e Pay ground without

nis foot upon my EIt
setlicence9 put he is liable to ak
action, though the damage be noth}ng;
which is proved by every declaration

i dant 1is
in trespass, where the Defendant
called upon to answer for bruising
the grass apd even treading upon phe
gpil. If he admits the fact, he 1s

bound to shew by way of justification,
that some positive law has empoyered
or excused him. The justification

is smbmitted to the judges, who are to
look into the books; and see if such
a justification can be maintained by
the text of the statute law, or by the
principles of common law. If no such
excuse can be found or produced, the
silence of the books is an authority
against the deferndant, and the plain-
tiff must have judgment. "

Respondent was entirely outside his functions
and had no legal authorisation to commit the
damage.

As stated by the trial judge (Case, Vol.1lV,

page 877, lines 48 to 50):

" If acting outside the statutory

defined functions of his office de~-
fendant has committed a fanlty and

unauthorized act causing damage, he
should be held personally liable. "

NO STATUTORY OR OTHER TEXT 0
F LAW RELATING
T0 THE OFFICES HELD BY RESPONDENT JUSTIFIED

THE SEVERAL ACT
T0 APPELLANT S AND OMISSIONS WEICH CAUSED DAMAGE

Respordent held .
public rights and'lly two offices to which any

Bight attach: the
and of Attormey General,

duties relatin i
g to this case
offices of Prime Minister
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i i or poOwers
re no special functions PC
(#) Tttl:;gh:d to thle) office of Prime Mmlsye; at
an law It is a purely politlcal.pos1§1<.>n
confe ) powers Or immunities.

i ge no legal : :
conferring 222% refe%ence to the office 1n

The only statu ; 1
' the Executive Power Act,
ebec 1s found o 6 and 8, as amended

. T, secs, D
R.S.Q. 1941, ch. 15 546, ch. 11, sec. 6.

of Quebec 1 ;
Prime Minister given any right
the administration of the

vince, a right to defame

citizens or to punish them for giving bail, or
to commit any of the other acts which damaged
Plaintiff. See the citation from Halsbury (2nd
Edition, Vol. VI, page 621) in the judgment
below, and the trial judge's amalysis of the
statutes of Quebec (Case, Vol. IV, pages B75,
line 48 to 876, line 30).

by the Statutes
Nowhere is the
of interferespce in
Liquor laws of the pro

(B) The rights and powers attaching to the
office of Attorney General are set out and
analyzed in sufficient detail in the trial judg-

ment below (page 876, line 30 to page 877).

There is a total absence of amy grant of power

to order the carcellation of licenses or to

act as Respoundent acted toward Appellant. Hence

;z i:a:?bmii(;ged th‘a,tlthe trial judge was correct
8 ng (Case, Vol. IV

line 44 to page 878), e.g::page S77 last para.

" Nowhere can bhe found any au
granted the Prime Minisgc'er ggo:i:y
Attorz}ey General to interfere in the
administration of the Alcoholic Liquor
Act or to order the cancellation of a
license. If acting outside the
statutory defineg functions of hi
office defendant has committed a >
faulty and anauthorized act causing

damage he
liab%e. should be held personally

As to his actin

' g in an of?
gapacny the court consideigi?;}x
efendant has fajleg to show an;t
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» provision ip the law giv;:g :;: the
authority 10 interfere Wl b e or
admipistration of the ngbvc ancel
Copmission amnd tO order it to

g license. "

supported by Bissonnet;es
line 12 to page 898, }1ne
(Vol. V, page 958, line

Thig view is also
J. (Vol. V, page 897,
28) and by Rinfret, J.
31 to end of page).

the remarkxs
To these comments Wwe woulq add th : .
of Prof. E.C.S. Wade of Cambridge Ln1v9?91ty in
bis note on the trial judgment in Canadian Bar

Review, Vol. XXIX, at page 669:

" A discretion is given by law to the
person whe is empowered to exercise it;
it is not, apart from express provision,
competent for another to order him how
to exercise it, no matter what the
motive be for interfering. Thus the Home
Secretary in England not infrequently
has to affirm that he cannot give ins-
tructions to benches of lay magistrates
to increase the severity of sentences
which it lies within their discretion
to impose. If a general direction as to
how discretion should be exercised
which has beer given to all officers
occupying a like position cannot be
upheld, the more so a private instruc-
tion given to a specially designated
officer or tridbunal as to how functions
should be performed must be had. The
object of establishing an independent
tripunal is to remove the power of
decision from the executive and this is

clearly defeat .
t0 order., " ed if the tribunal acts

| PONDENT LIABLE FOR SEVE

15 HuSPENT'S PERSONAL DELICTS. THE FIRST OF THE-E

INTREVESADER O CANCEL APPELLANT'S LICENSE. A
N AND USURPATION OF POWER, WHOLLY DN.



J - Liability The Law Applicable
SBCo - i

AUTBORIZED BY ANY PEXT OR RULE OF LAW.

the trial judge
as been found as a fact by 1
gaﬁ it was the Respondent's order to cancel

i " determining factor" causing the
which was "the g A e

i 1
damage {Vol. IV, page 872, lines '
analjgrsis is supported by Rinfret, J. (Vol. V,

page 940, line 21 to page 945).

Respondent's plea alleges that it was he who
recommended to the Manager of the Quebec Ligquor
Commission the cancellation of the license: gses
Plsa, Vol. I, page 6, par. 24, reading as
follows {underlining our own):

" 24, - Le défendeur, en sa qualité de
Procureur Général de la province, fut
mis an courant de la conduite indigne
du demandeur et informé gque celui-ci
était détenteur d'un permis qui lui
aveit été accordé par la Commission des
Liqueurs de Québec pour la vente des
liqueurs alcooliques et, dans le cours
du mois de décembre, il décida, apres
miire réflexion, qu'il était contraire &
1 ordre public de laisser le demandeur
beneficier des privileges dont 1] se
rendait indigne et, en conse uence,
le defendenr recommanda au Gérant de

la Commission des Ligueurs de Q
d annuler ledit permis, debeg

;%gsiclm in paragraph 14 of hig Reply (Case,

vor. 5 Ii:agg 8, line 2§) and consequently Res-

pon confl?.ct‘imnd by this admission which excludes

mh ng_and contradictory contention that
) (6] iis l1struction but Archambault's

decision wh ch causeg the cancellation,




10

20

30

40

54

The Law Applicable

sec. 1 - Liability

e

jpal decision to cancel on his own res-
o) ggngibility was made by Edouard Arct.zambault
pefore he called Respondent by phone, s1nce he
was ipnstructed to make further investigations
and after doing so called Respondent a second
time. Obviously ke was waiting to be told what
to do, by his political superior. His own part
in the process of decision was that of a man
who collects facts and makes a suggestion. To
cite his own words (Vol. I, page 103, lines 21-

35):

® D.- Maintenant, ce jour-la ol vous
avez regu une lettre, le 30 novembre
1946, avez-vous décidé, ce jour-1a,
d'enlever la licence?

R.- Certainement, ce jour-la, j'avais
appelé le Premier Ministre, en 1'oc-
currence le procureur général, lui
faisant part des constatations, c'est-
a-dire des renseignements que je possé-
dais, et de mon intention d'annuler 1le
privilege, et le Premier Ministre m'a
repondu de prendre mes précautions, de
bien vérifier s'il s'agissait bien
de la méme personne, qu'il pouvait y
avoir plusieurs Roncarelli, et coetera
Alors, quand j‘ai eu 1a confirmation de
¥3 a 1'effet que c'était la méme per-
sonne, j'ai rappelé le Premier Ministr
pour 1'assurer qu'il s'agissait bi o
Frank Ro ien de

ncarelli, détenteur d‘un permi
de la Commission des Liqueurs; e£ 1‘s
l? Premier Ministre m'a antorisé il %
mn'a donné son consentement a

JB, sSa permission, et son ord

procéder. " =-aeonirede

(underlining our own)

To this testimon
Yy must be added
gg:::;tzvzgo after some equivocai?g: o:aﬁes-
- I, page 20, lines 20-315: ye
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té vraie c‘esttce'qui
1a.i dit tout a 1l'heure, et c €S

3efi g;Z jlai dit aux journalistes,
comme Premier Ministre et comme Pro-
cureur Général, je prends la respon-
sabilité. Si j'avais dit am Juge Ar-
chambault: Vous pne le ferez pas, il

pe 1‘'aurait probablement pas fait.

Comme 11 me suggérait de le faire ot
gu'apres réflexion et vérification je
trouvais que c'était correct, que
c'était conforme a mon devoir; j ai
approuvé et ¢c'est toujours un ordre
que 1'on donne. Quand 1 officier supe-
rieur parle, c'est un ordre que 1'on

donne, meme s'il accepte la suggestion
de 1 'officier dans son departement, c 'est
un ordre gqu il donne indirectement,

Je ne me rappelle pas des expressions

exactes, mais ce sont les faits. ™"
(underlining our own)

b) Respondent’s part in the making of the fatal
decision was thus that of a man who assumes
ke is finally determining the issue. This is
what he says in his plea, this is what he says in
his testimony, and this is what he told the press
and the public on numerous occasions. He was
therefore the determining cause of the damage
zgitger or not Edouward Archambault also contr;-
ed.

" Mais la véri

appointed Edouward Archambault to his post in

Sept. 1944 (Vol. I, page 98, lines 39-47). Under

the Alcoholic Liquor Act th
4 the Manager of the
Commission has no security of tenure; his appoint-

ggzerggr igtCOuncil (See R.S.Q. 1941, c¢. 255

. . was also a govern ed by

gg;ggnd;nt which reduced the fgig:rhigszd o

Sor %§§10?2§oca :Ze;ma? C:gmission by th;ngt 1,
] . . 1, us re

Commission more Susceptible tg h?geiggguggze
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Sec° I - Liability

THE TRIAL JUDGE
FINDING OF FACT BY AL
sgggggnggg ORDER WAS A DETERMINING Fi.cﬁclnsz IN
ngn}% THE DAMAGE IS WELL FOUNDED. IT (I)SLY DIS-
~oB oN OF THESE FACTS TO HOLD THAT A WHOL -
PONDE HAD BEEN TAKEN BY EDOUARD ARCHAM-

SION :
ggggNXNgEgg ARGUE FROM THIS THAT RESPONDENT'S

ACTIONS WERE NOT A DETERMINING FACTOR.

The majority of the justice? %n ;g: ngét

us commit a double error: (A
:?igz :g :heir snalysis of the facts and (b) they
are wrong in overruling the trial ,]dege on a ques-
tion of fact without showing wherg 2& was manifestly
in error. It is submitted that Rinfret, J. correctly
stated the law when he said (Vol. V, page 945, last

paragraph) :

" En regard de cette preuve, je ne puis
pas conclure gque le juge de premiere
instance a commis une erreur manifeste
en tepant pour avéré que la décision
avait été prise par le défendeur et
qu'ordre avait €té donné par lui au
gérant de la Commission d'annuler le
permis., "

The case of Leroux v, City of Lachine (1942)
S.C. page 352 is very similar to the present case.
There MacDougall J. gave damages against the City
on behalf of the owner of a dance hall whose license
had been cancelled by the Provincial authorities

a2t the request of the City Council. The judgment
reads in part: -

the Defendant hags caused damage t

the plaintiff, hag brought abgut g
dimipution in the Profits he received
frc_)m kis business and has, moreover
injured and humiliated hip in the ’

esteem and regard of
citizens; € his fellow

Considering that while jt is the right
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8.

m of the defendant Counc@l to supervise
peace and good order within the
confines of the City, the abuse.of
such right must be visited; as in
other cases, with a condemnation 17
damages for the loss sustained by such
abusive action on its part {Copnolly

v. Berpier)., "

THE QUESTION WHETHER THE MANAGER OF THE
LIQUOR COMMISSYON, EDOUARD ARCHAMBAULT, HAD

LEGAL AUTHORITY TO CANCEL THE PERMIT IS QUITE
IRRELEVANT TO RESPONDENT'S LIABILITY AND CANNOT BE

USED BY IIM AS A DEFENSE.

WHEN DAMAGE IS CAUSED BY

THE FAULT OF ONE PERSON AND THE ACT OF ANOTHER, THE
PERSON AT FAULT IS RESPONSIBLE WHETHER OR NOT THE

ACT OF THE OTEER WAS WRONGFUL.

This is an elementary principle of the civil

law of delict. Once the damage is imputable

to the fault of Defendant, it does not matter
whether someone else is also liable. If a third
party is also at fault, there is joint and
several liability of the co-anteurs; if the
third party is not at fault, defendant alone is

liable.

Mazeaud, 4th ed. Vol. 11, page 526, para. 1629,
says: '

" Quand la faute du défendeur a 5
le fait du tiers d'ou est résufggvggue
dommage , cette faute est la cause véri-
t?ble du Prejudice; 1le fait du tiers
D'est pas 'éiranger’ any défendenr, "

And again he Says in paragraph 1632, page 529:
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And at page 531:

m §i le fait du tiers n'est pas fautif,
on sait que ce fait n'a certainement
aucune incidence sur la responsabilite

du défendeur, "

Savatier says in his Traité dz2 la Responsabilité.
(2nd Edition, Vol. II, page 20}

" Si, dans la trame de la causalité; on
ne découvre gun'une faute; ciest sur
1'auteur de ce.ie-ci que retombera

tout le préjudice., "

Even 1f the act of Edouard Archambault in can-
celling the license was blameless, which is denied,
it nevertheless did net break the chain of
causality between Respondent's illegal order to
cancel and the resulting damage to Appellant.

" Le fait extérieur, fut-il celui d'upe
force de la nature, ne diminue en rien
la valeur du lien de causalité unis-
sant, d'ane maniére prévisidble et évij-
tahlg, la faute au dommage; ni, par
conséquent 1'obligation de réparer la
faute., "

(Savatier op. cit. Vo1l. II, p. 21)

See also the following cases: -

Connelly vs Bernjer (36 X.B. 57 at p. 38)

Nicol vs Collette (1950 s.C. p- 117)

Leroux vs City of Lachine (1942) s.cC. p. 352)

In the present Case Respondent qdigq more than

he ordered it B

. ut for ¢
would have been done, Ithis th
po ask.whether some one oh
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90

SEAR & COr
EDOUARD ARCEAMBAULT ALS C
ING OUT THE ORDER 70 CANCEL,

2AR FROM THE PROVEN
- gVENT, IT IS CLEAR FR r
1N ANY.ND FROM THE L&W APPLICABLE THAT
P MITTED A FAULT IN CARRY-
#OR THE FOLLOWING

REASONS:

a)

A statutory discretiorn of this Xiné is subject
X i
to legal restraint and 1s not absolule,

4s stated by Lord Halsbury in Sharog Yo Wage-
field {1861 A.C. 173) cited in the judgment

{Case, Vol. IV, page 873, lines 11-20):

n An extensive power is confided to the
justices in their capacity as justices
to be exsrcised judicially; and
‘discretion’ means when it is said that
something is o be done according to
the rules of reason and jusiice, not
according to private opinion; Rooke's
case: according to law and nof humour.
It is to be not arbitrary, vague and
Tanciful, but legal and regular. And
it must be exercised within the limit,
10 which ap herest man competent to the
discharge of his office ought to confine

himgelif.

This passage from Sharpe & Wakefield was guoted
with approval by Lord Greeme, M.R., in Minister
of National Revenue and Wrights Capadian Ropes.
1547 A.C., 109, at page 122,

égother statement of the principle was made by
Viscount Cave, L.C. ir Campbell v. Pollock, 1927
A,C,.?333 a1 pages 811-12, where, speaking of
thgdgudlcial discretion regarding costs, he
said:

b

This.discretion like any other dis-
?rg§19n. uust, of course, be exercised
Juciciaily, and the judge ought not io
2" 2rcise it against the saccessial
pariy excent for some reason connected
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i - Liability The Law Applicable

the liquor laws
ted to the observance of Law
2§r§§aa§use of administrative POWErs, entailing
ersonal liability under C.C. 1053.1n the same
> ther right. Public

the abuse of any © :
manner as are responsible

:cials like private citizens, :
ey ; abusive use of their

alicious or .
for any @ derived from English public

owers. The rule is z : .
faw, but the doctrine appears identical with the
which is

civil law notion of abus des droits,
pow settled in Quebec.

As Nadeau says (Traité de Droit Civil de
Québec, Vol. VIII, page 198):

" Op y a jugé que pour qu'il y ait abus
de droit, il n'est pas indispensable
qu‘on rencontre chez 1'auteur du préju-
dice causé a autrui 1l'intention de nuire,
mais qu'il suffit qu'on releve, dans sa
conduite, 1'absence des précautions que
la prudence d'un homme attentif et dili-

gent lui aurait inspirées. "

A fortiori there is an abuse in the present
case, since the cancellation, the "raid" and the
denunciations of Appellant were deliberately
intended to cause him the damage which resulted.
The "intention de nuire", the dolus and bad
faith, make the abusive use of the discretionary
power all the more clear. This is a delict,
intentional injury, not mere gquasi-delict or
negligence.

The rules of natural Justice '
mst at all times be
gb:;rved. Here they are disregarded, since no
octlice was given to Appellant and he was not
£1ven an opportunity to defend himself.

Eg:g:rd Archambault admitted that he had not
%ermitHOtice to Appellant before cancelling his
pe hi’ n;; %1ven him an opportunity of defend-
Hbgth mse Case, Vol. I, page 104, lines 11-18).
erefore did not exercise his discretion in
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I - Liability The Law ApPp

Sec.

R sanired by law, as & prudent admin-
thx manisy réd quently committed a fault.

istrator, and consé

THEREFORE SUBMITTED THAT SINCE EDOUARD
10 ARCEA ALSO AT FAULT, THE RESPONDENT

ARCHAMBAULT WAS
IS JOINTLY AND SEVERALLY LIABLE WITH HIM FOR THE

RESULTING DAMAGES, AND THIS ACTION IS PROPERLY TAKEN
AGAINST RESPONDENT PERSONALLY.

c.C. 1106 -

" The obligation arising from the common
offence or quasi-offence of two or more
persons is joint and several. "

Savatier (2nd Edition, 1954, page 34) (Op. cit.
supra): .

" 479.- Cas ou 1l'une des fautes provoque
1'eautre.-
Une premiere faute n'a souvent été 1la
copdition du dommage que parce qu'elle
a du entralpner la seconde faute, qui a
impédiatement causé celui-ci., L'auteur
de la faute initiale partage alors
certainement la responsabilité du dommage
?;gc l1'auteur de la faute provoquée par

Tel est d'abord le cas s'il 1'a volon-
talrem?pt provoquée, comme il arrive
pour 1'instigateur d'un délit, *

This is exactly the situati

Oon here, where the
grggr of Regpondent voluntarily prévoked the
Ce 1ct committed by the Manager of the Liquor
Oommission, rendering both liable.
See also Savatier, ibid, p. 36, para. 482

Nadeau (op. cit.) para, 612, p. 527.
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APPELLANT BY HIS ACTION CLAIMS DAMAGES FROM
1t RESPONDENT FOR HIS REPEATED DEFAMATORY
STATEMENTS ABOST HIM, THESE ARE SEPARATE AND DIS-
SINCT DELICTS OF RESPONDENT LIKEWISE ENTAILING

PERSONAL RESPONSIBILITY

1t has been pointed out above (p. 41 par. 9)
that Pratte and Mariineau, JJ., erred in stating
that thers was pothing in Appellant's Declaration
which allows the Court to consider defamation as
a cause of action. The trial judge awarded
$1000.00 for this item: Vol. IV, p. 884. Plain-
tiff's Declaration in summary alleges that
pDefendant issued instructions 10 and entered
into an arrangement with Edouard Archambault to
cancel the license (par. 6); that this was done
to penalise Plaintiff for actis lawfully per-
formed by him (par. 7); that Edouard Archambault
in accordance with these imstructions and this
arrangement did cancel the license and raid the
Plaintiff's premises (pars. 8-9); that the said
raid, seizure, etc. were executed in such a manner
as to cause the greatest notoriety, and that the
said acts and deeds of Defendant and Edouard Ar-
chamhault wgre.widely reported in the press,
causing Plaintiff serious damage to his personal
rgputat1on and to the reputation and good will of
his business {par. 10).

The Declaration thus makes it cle

afe leclaration tous makes 1t clear that the
adverse publicity or defamation arosea;o:hzzléhe
from the raid being reported in the press, but
also from the whole complex of "acts and deeds”
of Defendant as well as Edouard Archambault bein
:g reported; i.e, the instructions to cancel

e arrangement, the intention to penalise for

acts lawfull
the raid. Y _performed, the cancellation, and

Respondent's own '

T press interview -

:;s:;:ngaizSCg?{:gg;e tgg best proofso?nghgdtruth
; . eir damagin

Appellant's personal reputation, gs %eiifggttgggn

of his business will b 4
section dealing with d:mgzzit wWith below in the
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Sec. I - Liability

i 1 . 12 alleges
ther, the Declaration 1n par
a viggictiv; persecution of Appellant by Res-

i drove the former to sell hig
ponden’ e The press reports which

jpess at a loss.
2zgtinued into February 1947 are part of that
persecution, notably the statement, admitted

1 1led
in Court, that A pellant's license was cance
#pour to&jours” see Voi. I, p:ge 18 and press
reports filed as P.28a.to P.28g, Vol. IV, pages

762-770).

Finally, par. 13 of the Declaration states
that by reason of "the said delicts” (i.e. the
instructions to cancel, the raid and cancella-
tion, the reporting in the press, etc.) Plain-
tiff has a right to claim certain items of
damage, among which are enumerated:

(d) Damages to goodwill and reputation of
Plaintiff's business and depreciation
in the value of his property and
DUSINESS « « o « « + + « o« « o+ . o 850,000

(£) Damages to personal reputation as
a result of illegal, unwarranted
acts of the Defendant and the said
Edonard Archambault, the "raid" and
subsequent notoriety and adverse
publicity resulting therefrom . . $15,000

Thus loss of reputation, due to Respondent's
acts as one of the several grounds of action in
this case, is specifically spelled out and
itemizedg To contend that defamation is not
gﬁ::d:g 1s playing upon words. Appellant alleged
th orteg gcts and deeds of Respondent were widely
! P 1 a large number of newspapers, causing
h?:age :o his personal reputation and that of
thie ?Z 2;83. and that Respondent is responsible;
are used eﬁggsggce 0f defamation, whatever terms
of the g, : spondent wished for particulars

amaging reports in the press or of his

vindictive i
thon persecution he could have asked for
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EGES AND CLAIMS

ORE APPELLANT ALSO ALLEGES AND C
12- gﬁgg}smmom RESPONDENT FOR THE LATTER'S
NOTICE OF CANCELLATION OR ANY

ANY .
FAILURE T0 G ING HIMSELF AGAINST THE FALSE

OF DEFEND
OPPORTUNII AGAINST HIM {audi alteram partem). THIS

S or
BY RESPONDENT TO OBSERVE THE STANDARD
gﬁ%EQUIRED OF PUBLIC OFFICIALS BY ART. _1053 C.C.
IS ANOTHER FAULT INVOLVING PERSONAL RESPONSIBILITY.

Neither Edouard Archambaualt nor Respondent
ever made any attempt to communicate dix‘*e(.:tly
with Appellant to verify the false suspicions
which were being accumulated around him, though
the former did not hesitate to use a police "spy"
known as Y-3 who allegedly investigated the
restaurant premises. Respondent branded as
sridiculous” the idea that he, the Prime Minister
of a province, should provide the Appellant with
an opportunity of defending himself against the
charges prior to the cancellation of his license
(see his testimony, Vol. I, page 21, lines 285-40).
Archambault's failure to give notice is admitted
on page 104, line 18. For the report of Y-3,
see P~6y Vol,., IV, page 723 and testimony of
Archambault, Vol. I, page 100, line 8 - page 102,

The obligation to respect the rule audi
alteram partem was recently re-affirmed by this
Honourable Court in the case of Alliance des
Professeurs Catholiques v. Labour Relations
Board, 1953 2 S.C.R. 140. See also Leroux V.

Cit! of LaChine’ 1942 S.C. 352; LaEOinte V.
faisance de Montreal, 1906

X gssociation de Bien

-C. 535. Maxwell says (9th ed 3uU8 in a

E:ssagetgited with approval by H§d£qJ. in. o
sociation de Taxis LaSslle ' S

K.B. 622 at page 629: fefilles, 1950

" In giving judicial
Z1ving powers to affect
Prejudicially the rights of person
gg p?gperty,.a statute is understood
expi;szg;lgrgggéiiniﬁ when it does not
BS S : ’ e conditi
gqualification that the power 1gntgrbe
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n exercised in accordance with the

pntal rules of judicial
e cadn for instance, as

rocedure, such, ‘
ghat whicl’l reguires that, before 1its
exercise, the person sought to be

prejudicially affected shall have an

opportunity of defending himself. "

In England the Courts have long.treated the
granting of new or renewal of old licenses as a
quasi-judicial process: seeé per Parker J. in
R. v. Manchester Legal Aid Committee, 1952 1 All
E.R. 480 at 487; also Griffith & Street, Prin-
ciples of Administrative Law, p. 144, and cases

there cited.

13. APPELLANT ALSO CLAIMS FROM RESPONDENT THE
DAMAGES CAUSED BY THE DELICTUAL MANNER IN
WHICH HIS ORDER TO CANCEL WAS CARRIED OUT BY ARCHAM-
BAULT, THAT IS, BY A "RAID" IN TEE MIDDLE OF THE DAY
DURING THE BUSY LUNCH PERIOD, WHEN THE MAXIMUM DIS-
TURBANCE WOULD BE CAUSED TO APPELLANT'S CLIENTELE.

Despite the sworn testimony of Edouard Ar-
chambault that he ordered the seizure to take
place after lunch (Vol. I, page 104, lines 30-
41) the hour of cancellation is noted on the
license {see P-1, Vol. IV, p. 645) as "vers
2:00 P.M.", and the trial Judge found that the
restaurant was raided "in broad daylight while
customers were still finishing their lunch"
(Judgment, Vol. IV, p. 8682, line 35). This
choice of time for the raid increased the damage
::s:g: rep:}a;ion of Appellant and of his

88 which woul J
from the cancellatignfn a1y event have followed

This is the liabilit inci
Y of a principal for the
gtmmigs caused by an agent: C.C. 17311,) or of a
Violenggng, foriits police who use excessive
’ mak n a . -
Y. Keiller, 1943 aﬂ."pi‘ré‘;?" see e.g. Frime
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PELLANT ALSO CLAIMS FROM RESPONDENT THE
- gﬁﬁaess VATCH HE SUFFERED AS A RESULT OF

T OF HIS PREPOSE IN REFUSING TO CONSIDER
APPELL ORMAL APPLICATION FOR RENEWAL OF HIS

LANT'S N
ggEEILiSE, TRUS DEPXIVING HIM OF THE PROFITS HE HAD
DERIVED FROM IT IN HIS BUSINESS.

The license was cancelled 4 December, 1946,
and two days later Appellant's application for
annual renewal, which had already been lodged
with the Liquor Commission, was returned: see
letter filed as P-27 (t) reading as follows:

"(lettre adressée a M. Frank Roncarelli
et signée par L. Mouillard du Département
des Permis de 1la Commission des Liqueurs
de Québec, 6 décembre 1946.)

"MR. FRANK RONCARELLI,
‘Roncarelli Cafe'
1429 Crescent Street,
Montreal.

Dear Sir:

I am directed to return vou vo

for $25. to the order ofytheyngbggeque
Liquor Commission intended as renewal
fees for your licence., I am aware that
an application onm vour part for a cafe
grmit yill not be considered, for the
time being, hence the reason of the
returning of the enclosed cheque.

Yours truly,

L. Monillard,
Permit Department "

(underlining our own)

beenTZ;Suzgiusal to renew g license which had
bee cancellaiigzagted for over 30 years was, like
1tself, part of the arrang;ment
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and Archambault to injure

getwiggnfesgggdigtreturning the applicgtlon"Res-
pgﬁgent'ssdecision to cancei."pgggt;:gg;ur301 .

i carried out: see R1s 1 ’ . I
;:;ebig?glines 19-22. Appellant had a rlghteto
have his application considered ip dug cgur; %h
and through the refusal .was thus deprived of the
profits that would have been made by his business

during the license year 1647-1948.

XX
X

Part VII

ANALYSIS OF RESPONDENT'S DEFENCES

Respondent's defences to the grounds of
action set out above test on the following principal

contentions:

(1) His first defence, set out in paragraphs

16, 24, and 27 of his plea, is based on
the assumption that the Prime Minister and Attorney
General of Quebec cannot be sued personally when
acting in his official capacity. These paragraphs
read as follows {underliring our own):

" 16. A la connaissance du demandeur
et de ses procureurs, il est, depuis le
30 aotit 1944, Premier ministre et
Procureur Général de la province.

24. Le défendeur, en sa qualité de Pro-
cureur Général de la province, fut mis
au courant de la conduite indigne du
demandeur et fut informé que celui-ci
etait détenteur d'un permis qui lui
avait été accordé par la Commission des
Ligueurs de Québec pour la vente de
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et, dans le cours

" 11 rs alcooliques dar [
Mww
mare réflexion, qu'il était contraire
% 1'ordre public de laisser le deman-
deur benéficier des privileges dont

j1 se rendait indigne et, en consequen-
ce, le défendeur recommanda au Gerant

de la Commission des Liqueurs de Queé-
bec d'annuler ledit permis.

27. En cette affaire, a la connaissance
du demandeur et de ses procureurs, le

défendeur a agi en sa qualite de Premier
Ministre et de Procureur Général de la

province de Québec; il avait le droit
et le devoir, en cette double qualité,
d'agir comme il 1'a fait et il n'a
encouru et n_a pu encourir aucune res-
ponsabilité personnelle.

This claim on the part of a Minister of the
Crown or Prime Minister to immunity from suit
for personal delict i8 supported by no authority
whatsoever and is refuted by leading cases and
authors throughout the British Commonwealth. By
the public law of Quebec, as in the rest of
Canada, it is no" defence to a delictual action
to contend that the act complained of was a
Governmental Act or Act of State (See authorities
cited above under Part VI, sections 1 to 5).

2is principle is fundamental to our demo -
cratic form of constitution, which does not
a?git of the plea of Act of State, or raison
d gtg?, as against the citizen. HALSBURY (3rd
edition, Vol. VII, para. 417 (sec. 4), says
:gatlggart from the force of public op;nion.
prgte:tgnges of the subject owe their main

" (4) to the fact that
» eXcept in th
case of the Sovereign, whopcan do zo
wrong in the eyes of the law, and
whose person is inviolable, ;nd,
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too the protection afforded

ici i ting in
o the judiciary wh1}st ac ‘
:heir o%ficial capacity, and thg lim-
ited protection afforded to magistrates

sustices of the peace, gllﬁgeysogs
:?g g ually subject to the jurisdiction

of the Courts, and may be mad§ liable
for any infringement of the rights and
”n

» excepting

liberties of others;

(underlining our own)

And further in the same volume, at pp. 253-4, he says:

" They may, however, be sued and made
personally liable for tortious or
criminal acts committed by them in
their official capacity, without show-
ing malice or want of probable cause,
unless that is of the essence of the
tort or crime. State necessity or
the orders of the Crown or of a
superior oefficer cannot be pleaded in
defence, except as an act of state in
an action by a non-resident alien. In
these respects they are in exactly the
same position as any servant of any
master, as is also exemplified by the
rule that they cannot be made liable for
the wrongful acts of their subordinates,
unless the acts camn be proved to have
been previously authorized or subse-
quently ratified by them, so that they
are thgir own acts for they and their
subordinates are not in the position of
master and servant but of fellow-servants
of the Crown, "

Not one of the Judges iv the courts below

sustained thig Plea of immunit
Y. It is expressl
gen%edtby the trial judge (Vol. 1, page svg )s ang
o¥ A;;ezg.(ggitlsgau annginfret JJ. in the Court
. age 910 ;
Page 988, 1lineg 2§ zng ff.): Hnes 21 and 1
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DELICTCUAL
ONLY DEFENCE T0 A CLAIM FOR
DAMAGE nggED BY A PUBLIC OFFICER IN THE EXERCISE
OF HIS FUNCTIONS wOULD BE THAT THE ACT CAUSING

BY SOME POSITIVE RULE OF LAW,

AMAGE WAS AUTHORIZED ,
gTATUgORY OR OTEERWISE. NO SUCH RULE OF LAW EXISTS

IN THE PRESENT CASE.

(2) Respondent, in paragraphs 17-19 of his
defence, alleges that Appellant was

participating ip an illegal apnd subversive ?ampaign

of propaganda which necessitated Respondent’'s inter-

vention to preserve law and order.

This defence, it is respectfully submitted,
has no basis in fact or in law,

As to the facts, Appellant, as has been
shown above, was not a chief of the Witnesses of
Jehovah, nor a distributor of their literature, nor
in any way actually engaged in the so-called cam-
paign, and he had in fact ceased giving any bail
three weeks before his licence was cancelled.

This defence is also unfounded in law,
since even if the facts had been such as the
Respondent assumed them to be (erroneously), then
his only and proper recourse was to institute crim-
inal action against the Appellant in the appropriate
court. The Respondent could not, as he in fact
did, punish the Appellant by cancellation of his
licence for an alleged criminal offence, before
that offence was properly established by due pro-
cess of law,

Subsidiarily, and arising from th e
3 tyeo:y of provocation was elabgrated byi;aggfggzu’
2é‘§?.the Court below (See Vol, V, page 997, lines
; Page 1008 to page 1011), This theory is
equally unfounded in law since the provocation
:3:flgé:?d of, to be valid as g defence in a delic-
tual per;gg.tmnst be a provocation committed by the
royorers aking_the action and not merely a
P ation emanating from third persons; in this



10

20

30

40

72

R Apnalysis of
see. I - Liability Respondent's Defences

igioni Here the acts
dly his co-religionists.
zgzgiaiiggggf zere pot committed by the Appellant at
all.

RESPONDENT IS THEREFORE BEING PUNISHED FOR
SOMEONE ELSE'S ALLEGED CRIMES. THIS NOTION OF GUILT
BY ASSOCIATION IS COMPLETELY FOREIGN TO OUR SYSTEM
OF LAW AND SUBVERSIVE OF THE RIGHTS OF THE INDIVIDUAL

IN A FREE SOCIETY.

(3) Specifically, Bespondent pleads in paragrapbs
20-22 that Appellant by giving bail in the
Recorder's Court in Monireal in numerous cases
directed against his co-religionists had maliciously
abused his rights and made himself an accomplice in

illegal and seditious acts.

Far from constituting a valid defence this
admission by Respondent not only contradicts the
other contention, that his intervention was not
the determining cause of the camcellation, but in
itself constitutes a violation of a fundamental right
of every Canadian citizen, which renders Respondent
guilty of a delict under C.C. 1053.

The right to give bail, like the right to
vote, derives from the public law of England. Under
Copnon Law the refusal to permit bail to any person
bailable is an offence against the liberty of the
subject. (See R, v. Badger (1843) 4 Q.B. 468;
Archibald's Pleading and Practice, 32pd ed., page 71;
: BL. COM. 297.. Similarly, any interference with

ke right to give bail would constitute an offence.

As Lord Watson said A <
A.C. at p. 92): in Allen v. Flood (1898

" Any invasion of the civil rights of
another person is ip itself a legal
wrong carrying with it liability to
repair its hécessary or natural con-
Sequences, insofar as these are in-
Jurious to the persop whose right is
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r the motive which

: i hethe
" infringed, ¥ bad, or in-

prompted it be good;
different. "

1. V, p. 363) had this to say

i Vo
Mignault ( the analogous public right

regarding interference with
10 of voting.

» ¥xI. Privatien du droit d= vote. - Le
fait de priver illégalement wuneé pe€T-
sonne de son droit d'électeur donne
lien & un recours en dommages-inte-
réts; juge Angers, Bénatchez V.
Hamond, 7 Q.L.R., p. 24; juge Doherty,
Martin v. City of Montreal, 6 L.N.,
p. 23; juge Pagnuelo, Lapierre v. La

20 Municipalité du village de St. Louis
du Mile-End, R.J.Q., 12 C.S. p. 128.

n

(4) Respondent also contends (paragraph 24) that

in view of the illegal comduct of the Appellant
it was contrary to public order to allow him to con-
tinue to benefit from the privilege of a liquor
licence and that he accordingly recommended its can-
cellation.

30

- This admission that Respondent was res-
ponsible for the cancellation has already been dealt
with in the argument above. However the contention
!:hat a person suspected of illegal conduct should,
1:@:2{&“13! and l1:41:resmptorily be deprived of a
privilege or right which he lawfully holds, before
his guilt is established, is a proposition which is

subversive of public order
thereof . rather than in defence

40

(5} Bespondent contends (par. 29 of defence)

that he received N °
provided under Art. 88 C..n(f,";.otme of action as

Since each of t

by Respondent was outsihe felictual acts committed

de his functions they were
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n on of" but not "in the exercise of"
hg: :Eﬁcggﬁﬁsf COLORE OFFICII but not VIRTQTE OFFI-~
CII. In conseguence Respondenl was not entlt%eq to
the notice of action regquired by CfCoP. 88. his
was a finding of the trial judge (judgment, page 878,
Vol. IV, lines 35-48). Clearly no provision of law
jves the Prime Minisier and Attormey General of
Quebec the functions of uttering defamatory state-
ments about Respondent. Defamation is one qf the
grounds of action in the preseni case. Similarly
it has been established that no provision of law
exists which gives either the Prime Minister or
Attorney General the fumction of ordering the can-
cellation of liquor licenses as a punishment for the
giving of bail or for the lawful practige of
Appellant's religion. The express placing of the
discretion to cancel in the Quebec Liquor Commission
and its Manager (Alcoholic Liquor Act, R.S.Q. 1941,
cap. 255, sec. 35; 1 Geo. VIII Second Session, Ch,
14) excludes Respondent from this function.

Art. 88 C.C.P., which requires notice before
a suit for damages,contains the limiting phrase,
"by reason of any act done by him in the exercise
of his functions". This is strict law, since it is
a derogation from the common law.

" CONSIDERANT...que les prescriptions
de l'article 88 C. proc. sont de
droit strict, et que tout doute i ce
sujet doit etre interprété en faveur
du demandeur auquel on oppose une ex-
ception au droit commun, "

(Surveyer, J., in Beaumont v. Lem 47 P.R.
188 at p. 96, holding a police constable had
no right to notice of action where he had
used violence on Plaintiff ang had not taken
the proper oath of office).

See also Ampleman v. Dame P . -
where St. Jacques J- aradis, 56 K.B. at p. 366,

says:

" A mon avis, le défende :
, ur n'a pas fa
la preuve nécessaire pour pergettreit
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déclarer qu’en
tion, qui a ete
tation de Mme.

un acte €n
d'aprés les

" aux tribunaux de :
fajsant la dénoncia
1a cause de 1'arrest ;
Paradis; il accomplissait
sa qualité de constable,

termes de 1'article 79. "

Ip Trudeau v. Kennedy, 42 P.R. 258, Létour-

., refused leave to appeal from a judgment
S::ﬁgsging Defendant's exception to the form based
on lack of notice. Defendant was an alderman and
pro-~-mayor of Coaticook, and had secured thg intern-
ment of Plaintiff in ap asylum without valid reasons;
on being sued for damages, his plea of lack of.
notice was rejected on the ground that his actions
were not within his functions, and as the learned

judge said (at p. 260):

" Que les dispositions de l'article
88 C.P., et celles du Chapitre 146
des S.R.Q. 1925 sont de droit strict
et qu'elles ne doivent €tre invo-
quées que s'il apparait au dossier
de facon certaine que c'est bien a
raison d'actes d'un officier public
dans 1'exercice de ses fonctions que
1l'action a été prise: qu'en tout
cas, un doute sur ce point devrait &tre
1nter?rete en faveur du demandeur,
Vi gu'on lui oppose une exception au
droit commun et que sa demande se fon-
de sur la malice et la mauvaise foi du
defendeur., "

So strictly has this article been interpreted, that
the Court of Appeal unanimously confirmed a judg-
ment of the Superior Court in Normandin v. Ber-
zhlanme‘(ls R.L. 1) holding that a public officer
‘astg right to notice only when he commits an act
;2ils¢tg;erc;se of his functions, and not when he
o periorm an act which the law imposes on

" Un défendeur ne saurait prétendre &

1'avis prévu par 1'art. 88 C.P,



10

20

30

40

76

i Analysis of
sec. I - Liability Respondent's Defences

t établi qu'il n'était
xercice 1égal des fonc-
”

" lorsqu'il es
pas dans 1°eX
tions invoguees.

Beullac: Responsabilité Civile,
p. 520,

The burden of establishing the right to notice
is on him who invokes it: Pratte J. in Montreal et
Béland vs Bresque (1952 Q.B. at p. 593). Respondent
has not discharged this onus in the present case.

The interpretation of the words "im the
exercise of his functions™ in Art. 88 should be even
more strict tham that of the similar words in Art.
1054 C.C. since the former are lex privata; Surveyer

J., in Beaumont v. lLemay, supra, at p. 195.

The acts of Respondent which injured Plain-
tiff, both the order to cancel the license agd the
subsequent defamatory statements, were done a_1'oc-

cagion des fonctions but not dans l'exercice des

fonctions.

" La distinction est essentielle entre
l'acte commis dans 1‘exercice méme
des fonctions et 1'acte pesé a 1'occ-
casion des fonctions ou des devoirs
publics. ¥

Ferland, Le Préavis a l'officier pu-
blic (5 Revue du Barreau at p. 484).

This author continues, at page 485:

" Ainsi, pour illustrer ces Principes
et cette condition a 1'aide des arréts
que cifent nos répertoires, n'est pas
dans.l exercice de ses fonctions, 1le
notaire non instrumentant; 1l'employé
de la Commission des liqueurs qui
égiqrte et assaille les gens: Houde v.
G g 28 R.P. 27); celui qui martele
emandeur sur la téte 3 1'aide de
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e police: Pedmauil V.
Buckingham (5 R.J. 40, 1 R.F. 279);
celui gui blesse uy ouvrier gui ?e
prépare & quitter 1'usine, sSOus le
prétexte que ce derpier est en
possession d'un allumeur automatique

gui lui a été confisque pendant ses
heures de travail et qui iui a ete

remis: Beaumont v. Lema (47 R.P.

188); le commissaire d ecoles guil pro-
fere des injures: Chauret Vv, Claude

(22 R.L. 350); 1'huaissier qui abuse de
ses fonctions (abuse of the process of
court); Lachance v. Casault (12 B.R.
179); le préposé aux douanes gqui outre-
passe les limites de son devoir et

agit au dela des attributions de sa
charge en ce qu'il ne se conforme pas

2 1a loi qui le régit: Chagnon V.

Quesnel (2 R.P, 509); 1'inspecteur des
chemins qui ouvre un chemin sans auto-
risation: Esipnhart v. McQuiilan (6 L.C.R.
456). "

n gon baton d

The distinction between acts performed "in the
exercise of”, and those "on the occasiom of", public
duties, is similar to the distinction between acts
done colore officii and those virtute officii. It
has been held that a constable acting colore officii
but not yirtute officii was not protected by the
statute 24 Geo. II ¢, 44 (Imp.) the parent statute of
the present Art. 88 C.C.P,

5In Kelly v. Barton (26 O.R. 608; affirmed 22 A.R.
wg? hBoyd J., applying a similar Ontario statute
ich required notice before suit against a public

officer "for anything done i . .
; in . ;
office”, said (at p. 622): the execution of his

" I have not found an
ywhere a more 1lucid
exposition of the law of notice as

regards constables than is gi
' iven b
éggd Kenyon in Alcock v. Ansrews, g Esp.
s note. He said the defendant who
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m justified as constable was acting
colore officii and not virtute

officii; it had often been held taat

a constable acting colore officil

was not protected by the statute

(24 Geo. II, ch. 44, sec. 8) where the

act committed is of such a nature

that the office gives him no authority

to do it; in the doing of that act he

is noi to be coasidered as an officer;

bu%t where a man doing ap act within

the limits of his official authority;

exercises that authkority improperly,

or abuses the discretion placed in him,

to such case the statute extends. The

distinction is between the extent and

the abuse of the authority. "

The same distinction was made in Monriarty v. Harris
(10 0.L.R. 610: Court of Appeal) where Garrow J.,
contrasts acts which the general character of the
public office authorises a man to do, and which
entitle him to notice when done negligently; and
acts which could not reasonably be considered

to be within his official powers, for which no
notice is required (pp. 613-614).

' .Suhsidiarily, Respondent cannot claim any
of the privileges provided in the Magistrate's
Privileges Act (R.S.Q. 1941 c. 18) because he was
not in good faith. Sec. 7 makes good faith as well
as performance of duty an essential pre-requisite
for the protections afforded by the Act. Respon-

dent here was not in goo : .
of the Act because: good faith within the meaning

1. He acted with the inte
: ntion de nujre, He was
. a
§§¥§Sh§§§ Appellant for his allegedly 1lleg;1
it %011 Intended the injuries to follow which
oW the cancellation. This is dolus,

the essence i isti T aas
delict. of delict as distinct from quasi-

He a i
cted without any colour of right against the
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cnm—

rovisions of the Alcoholic Liquor Act
P pla he discretion to cancel licenses

hich placed t i
gﬁ anofher person than himself. An act so

clearly contrary to law cannot be in good faijith.

» The contrast is with an act of such a
pature that it is wholly wide of any
statutory or public duty, i.e. wholly
unanthorised and where there exists
pno colour for supposing that it could
have been an authorized onme. In such
case, there can be no guestion of good
faith or honest motive." Per Rand and
Kellock, J.J. in Chaput v. Romain, 1955

S.C.R. 834 at p. 856.

He deprived Appellant of his right to be heard
before being condemned. He described the duty
to follow the rule audi alteram partem as
nridiculous” (Vol. I, page 21, limes 28-40),
Such an attitude, on the part of a man who as
Attorney-General is obliged to uphold the law,
is not consonant with good faith.

Defamatory words, when uttered, carry with them
a presumption of malice, The Respondert has not
rebutted this presumption.

Houde v. Benoit, 1943 K.B. 713
Adam v. Ward, 1917 A.C. 309 per Lord Finlay

at page 318, cited with approval b 1
. y Denis J. in
Desrockerg v. College des Médecins, 69 S.C. 82,

XX
X
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Part VIII

SPECIAL CONSIDERATIONS

CASE RAISES GRAVE QUESTIONS OF FUNDA-
(1) ggéiAL FREEDOMS AND HUMAN RIGHTS NAMELY, .
FREEDOM OF RELIGION AND THE RIGHT TO GIVE BA{L. WHEN
SUCH ISSUES ARISE, ALL RELEVANT STATUTES SHOULD BE
STRICTLY INTERPRETED SO AS T¢ PROTECT SUCH RIGHTS.

Interpretation of Statutes, 3rd ed., p. 289 &
£f. Beale, 9th ed., p. 443 & ff. Maxwell.

(2) SIMILARLY, IF THERE IS ANY DOUBT AS TO THE
WEIGHT OF EVIDENCE, THAT DOUBT SHOULD BE

RESOLVED IN FAVOUR OF PERSONAL LIBERTY.

As put by Boyd, C., in Toothe v. Frederick, 14
P.R. 287 (Ont. C.A.):

If an appellate Court has doubt as to
the proper result of all the evidence,
that doubt should lean in favour of
personal liberty.

(3) THIS DUTY IS OF PARTICULAR IMPORTANCE IN

CANADA SINCE OUR CONSTITUTION DOES NOT CON-
TAIN A FORMAL BILL OF RIGHTS. THE JUDGES ARE GUAR-
DIANS OF THE LIBERTIES OF THE SUBJECT.

The judge, says Dawson (The Government of Canada,
2nd ed., p. 453):

" stands as guardian to see that the rule
of law is maintained: to e¢nsure that no
one will be punished except for a
breach of the law, and to nnllify the
actg of any government or government
9ff101a1 which are not legally author-
1zed. The citizen therefore looks to
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n the courts for the protgction‘of
his rights pot only against ?15 ‘
feilow-citizen, but also against his
government and its agents...

(4) REDUCED TO ITS ESSENCE, THIS CASE ESTABLISHS
THAT RESPONDENT'S ACTS WERE PURELY A REPRISAL
AGAINST A LAW-ABIDING FELLOW-CITIZEN WEO HAD IN FACT
DONE NO MORE THAN ACT WITHIN EHIS CIVIL RIGHTS IN
SUPPORTING HYS CO-RELIGIONISTS BY PROVIDING THEM WITH

BAIL.

Appeliant has therefore suffered a grievous
invasion of his religious and civil liberties.
In Chaput v. Romain et al (1955 S.C.R. p. 834),
the same principle was maintained and damages
were awarded for invasion of a citizen's domicile
where he was lawfully exercising his religion.
in that case, Taschereau J. stated the law as

follows:

" Dans notre pays; il n'existe pas de
religion d'Etat. Personne n'est tenu
d'adhérer a une croyance guelconque.
Toutes les religions sont sur un pied
d'égalité, et tous les catholigques
comme d'ailleurs tous les protestants,
les juifs, ou les autres adhérents des
diverses dénominations religieuses, ont
la plus entiere liberté de penser comme
ils le désirent. La comscience de chacun
est une affaire personnelle, et 1'affai-
re de pul autre, Il serait désolant de
penser qu'une majorité puisse imposer
ses vues religieuses a une minorité.
Ce.serait une erreur fAcheuse de croire
qu’on sert son pays ou sa religion,
en refusant dans une province, a une
minorité, les mémes droits que l'on re-
vendique Sol-meme avec raison, dans une
autre province, "
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CONCLUSICN ON ISSUE OF LYABILITY

s Appellant respectfully

all these reason
2t of liability

concludes that his appeal on the issue
should be maintained.

P e ————— ————

SECTION II - DAMAGES

Part 1
THE CROSS APPEAL

This is an appeal from a final judgment of
the Court of Queer's Bench, Appeal Side, sitting in
Monitreal, for the District of Montreal, rendered on
the 12th of April, 1956, dismissing the cross-appeal
of the Appellant from the judgment of the Court of
first-instance, awarding the Appellant damages in
the amount of &89123.00 with interest from the date
of judgment and costs. In the Court below, only
Rinfret J. dealt with the question of damages, as the
o;her four learngd judges dismissed Appellant%s ac-
tion, and maintained Respondent's appeal below, on
grounds of liability alone. ’

The Appellant accepts )
granted by the trial courtpwitghiezgzzg :g %;mages
following four items of Appellant's claim set out
in paragraph 13 of Plaintiff's declaratj set ou
paragraphs a, b, ¢; and f, viz: ion, sub-
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Sec. II -~ Damages The Cross Appeal

Amount Claimed
as per Amount

declaration Awarded

a) Cost of alcoholic liquor

seized $2,800.00 $1,123.53

After deduction of $1,036.47
received from Quebec Liguor
Commission (or a total of
$2,160.00) (Case, Vol. IV,
p. 879, lines 20 to 25)

b) Loss of profit on the above-

mentioned alcoholic liquor $2,800.00 (see next

item)

c) Loss of profit in Plaintiff's

restaurant and Quaff Café sec-

tion during period December 4,

1946 to May 1lst, 1947 (holiday

season) based upon same period

of operation in 1945 and 1946

$8,141.00 $6,000.00

The above amount awarded for

both items (b) and (¢) (Case,

Vol. IV, pp. 879 and 880)

f) Damages to personal reputation
as a result of illegal, un-
warranted acts of the Defendant,
and the said Edouard Archam-
bault, the "raid” and subsequent
notoriety and adverse publicity
resulting therefrom $15,000.00 $1,000.00

The present appeal is with res ect to three
;ther items of damages amounting to ths sum of
90,000.00, which the learned trial judge dismissed
without compensation to Appellant.,

These three items of Appellant's claim

appear as follows in para
tion.(Case, Vol. I, nge §§aph 13 of the declara-
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nq) Damages to goodwill and reputation of
Plaintiff's business and depreciation

:in the value of his property and

business $50,000.00
ne) Loss of property rights in Liquor }
Permit No. 68 15,000.00

M) mmmm—c—esmmmmesmemmeooo--s--eo-

ng) Loss of profits for a period of at
least one year, i.e., until May l1st,
1948 of Operations of Plaintiff's
restaurant and Quaff Café section with
liquor permit as previously granted,
reserving Plaintiff's rights to future

damages after this date 25,000.00 "
The foregoing items total to the sum
of $90,000.00
X X
X
Part 1Y

ASSIGNMENT OF ERRORS IN THE
JUDGMENTS APPEALED FROM

In substance Mr. Justice Rinfre i

: . t agreed with
:ﬁetizasons given by the Court of first ingtance
jndgmen%uagtum of damages awarded and confirmed the
J t of the trial judge. Both judgments, there-
ore, will be discussed together, ’
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E AND MR. JUSTICE RINFRET IN
P10 ERRONEOUSLY CONCLUDED THAT
OV™ ANY DEPRECIATION IN
ON OF RESPONDENT'S

THE TRIAL J
(2) THE COURT BELOW

APPELLANT HAD FAILED TO PR
THE VALUE OF HIS PROPERTY BY REAS
DELICTUAL ACTS.

et from the context that when

It is appar Vvoi. IV,

the learned trial judge said (Case,
page 881, lines 6 to 8 inc.)

» The court considers that plaigtif@ had
failed to prove any depreciation 1n the
value of his property by reason of the
cancellation of his license"”

that he was thinking in terms of direct.damage to
the "building, furniture and fixtures" in which
Appellant conducted his business.

Similarly, Rinfret J. (Case, Vol. V, at page 977,
lines 14 to 35):

" Le juge de premieére instance analyse
le caractere aleatoire de la valeur
commerciale d'un permis dc la Commis-
gion, il le qualifie de "temporary
asset", ce qui est bien exact.

L'on peut admetire que 1'immeuble Adu
demandeur; y compris un restaurant

en pleine opération, muni d'un permis
de la Commission et placé dans la
situation privilégiée dans la localité,
pouvait avoir un achalandage, une va-
leur commerciale tres élevee (je doute
toutefois qu'elle puisse atteindre 1le
chiffre de $120,000 qu'y a attaché 1le
demandeur); mais dépourvu de ces
attraits particuliers, strictement au
point de vue valeur physique, tenant
compte du caractére aléatoire du permis
et aux yeux d'un acheteur qui n'est pas
restaurateur et qui n'entend pas le
devenir, 1'immeuble avait-il au 4 décem-
bre 1946 comme au 9 octobre 1947, une
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» yaleur réelle plus considérable que

le prix de $58,000 que le Dr. J. Roméo

Groulx en a payé?

Je ne puis me résoudre a 1'admettre. "

s for damages "to goodwill and
reputation of Plaintiff's business and depreclation
in the value of his property and bu51nes§". The
term "property” is not used in thg r?strlcted.sense
only of immoveable property or building anq fix-
tures, but in the wider semse of total business
assets and propert that is, incorporeal including
goodwill and "going concern value'"; as well as

corporeal.

Appellant's claim 1

In the present appeal, no claim is made for
daxage to the physical assets of Appellant's business,
put only for the damage or loss caused to the same
business by the total destruction of the goodwill
attached to it as a going concern.

As will be shown more fully below, it is
submitted the Appellant has proved the depreciation
in the value of the goodwill of his business
resulting from Respondent's delictual acts.

(b) ggg ggIAL JUDGE AND THE LEARNED JUDGE IN

URT BELOW ERRED IN CONCLUDING THAT
APPELLANT WAS NOT ENTITLED TO DAMAGES WITH RESPECT
TO THE GOODWILL OR REPUTATION OF HIS BUSINESS FOR
THE REASON THAT HE DID NOT HAVE A "PROPRIETARY"
RIGHT OR "AN INHERENT RIGHT" IN THE LIQUOR LICENSE
"IN THAT HE COULD HAVE DEPENDED ON HAVING IT RE-
NEWED FROM YEAR TO YEAR", AND THAT APPELLANT'S
LICENSE WAS ONLY A "TEMPORARY ASSET",

This is the most seriou .
i s er
question of guantum appealed from. ror in the

The damage to the i
: goodwill of i
gs a "going concern"was immediate ang ;?iegzs;:ess
ecember 4th, 1946 when the license was cancelled
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Sec. 1I - Damages Appealed from

and the It was aggravated by
o statements about Appellant which
the defanatory s occasions thereafter. This

ollowed on numerou .
gamage was not a fature one nor entirely dependent
on the renewal of the liquor licemnse.

The learmed trial judge made a two-fold

He appears to treat the goodwill of

s business as thouvgh it comprised only
bat is the liquor license. In fact
the goodwill of the business was composed of many
elements of which the right to the liquor permit -
though in some degree precarious - was only one part,
Secondly, the judge erred when he assumed that
Appellant's license - being short of a "proprietary
right" and ornly "a temporary asset" - had no commer-
cial value. He therefore concluded that its loss
conld not damage the goodwill of Appellant's
business {Case, Vol, IV, page 881, line 19}, when

he stated:

nraid" took place.

error here.
the Appellant'
one element, t

" ,..but as his license was only a tem-
porary asset ere does not appear to
have been any damage to the goodwill and
reputation of his business for which he
can claim. "

Similarly, Rinfret J. (at p. 977 to 978, line 5,
Case, Vol. V):

" Il me semble bien évident que méme s'il
peut etre question d'un droit quelconque
attache a la possession d'un permis, il
ne peut pas etre qualifié de "property
rights”, c'es§ un droit strictement tem-
poraire et aleatoire qui ne peut pas étre
transporteé meéme par la Commission, hors
égrgssdgel?eces du permissionnaire, en
merrs . n art. 37, de la Loi des 1li-

It is the Appellant's
: respect issi
that it was neot nécessary for himpto g:ieszmeSSIOH

"proprietary” or "inherent" right in the liquor
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i i he sense of full ownership, in order
it e by its illegal cancellation. The

age
to suffer damag t had a reasonable expectation

that Appellan :
g?czhe reneszl of his license, amounting almost to

intyv, after more than thirty years, was a
iigﬁztiiicg’even though not that of full ownership,
nevertheless, had an important commercial and real
value. This reasonable expectation of rgnewal of
license on an annual basis was a commercial asset
with which the goodwill and reputation of Appellant's
business were inseparably connected. Ir consequence,
therefore, the cancellation of the license and the
resultant loss thereof in the future caused a direct
damage to the goodwill and reputation of Appellant's

business.

(e) THE TRIAL JUDGE AND THE LEARNED JUDGE IN THE
COURT BELOW, ERRED IN CONCLUDING THAT

APPELLANT'S CLAIM FOR $15,000.00 WAS UNFOUNDED BE-

CAUSE HE HAD NO "PROPRIETARY RIGHT" IN HIS LIQUOR

PERMIT.

The same reasoning applies with respect to
the above as in paragraph (b) above. The learned
trial judge misdirected himself whep he concluded
that it was necessary for the Appellant to have a
"proprietary right" in his liquor license before he
could claim damages as a result of its loss.,

Similarly, Rinfret, J. (Ca Vol. V age
977, lines 37 to 22): ’ ( se, Vol » &b Pag

" Le deuxiéme chef est celui de $15, 000

‘loss of property rights i i
D
permit No. 68' & Hiquor

En étudiant 1'iten précédent '
I d \ a B
ché a 1l'essence de celui-ci.,"j + tou

(d) gggRTBIAL JUDGE, AND THE LEARNED JUDGE IN THE
(IN TR AMOUgTBELOW, ERRED ON THE ISSUE OF DAMAGFES
OF $25,000.00 FOR LOSS OF PROFIT FCR
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1. 1948) WHEN THEY CONCLUDED THAT
ONE YEAR 70 JCATION FOR A LICENSE FOR THE YEAR

i PL .
APPELLANT S AP 047 WAS BEFUSED AND THE COMMISSION'S

Y 1 ~
STARTING MAL 1 COULD NOT BE QUESTIONED. THIS WAS

BT TO REFUSE C :
ggg’* A CASE OF A SIMPLE REFUSAL TO RENEW A LICENSE.

The same reasoning is followed by Rinfret J.
(at p. 978, limes 9 to 15, Vol. V, Case):

" Quant & 1°item de $25,000 pour perte de
profits pour 1'année mai 1947 a 1948,
il présuppose que le permis aurait ete
renouvelé; je suis d'accord avec le
juge de premiere instance que le deman-
deur n'avait "no inherent right" au
renouvellement de son permis. "

Tae Exhibit P-27 (b) (Case, Vol. IV, page
741) fyled in this record clearly shows that
Appellant's application for a license for the year
commencing May 1st, 1947, was never comsidered. It
was rejected for the reason that Appellant's
license had been cancelled in the previous year.
This is clearly implicit from the contents of the
said letter Exhibit No. P-27 (b) as follows (under-
lining ours): ~

" Lettre 9ddressée a M. Frank Roncarelli
et signée par L. Mouillard du Départe-
ment des Permis de 1a Commission des
Liqueurs de Québec, 6 Décembre 1946.

MR. FRANK RONCARELLI,
'Roncarelli Café'
1428 Crescent Street,
Montreal.

Dear Sir:

I am directed to return
you your
cheque for $25. to the order of {he

Quebec Liquor Commission intended as re-
newal fees for your licence,

I am aware that ap application on
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" your pért for a cafe permit w@ll not
be considered for the time belg
hence the reason of the returning of

the enclosed cheque.

Yours truly,

L. Mouillard
Permit Department. "

If the original cancellation was arbitrary
and illegal, it follows that the rejection of
Appellant's application was equally arbitrary and
illegal, since one was the consequence of the other,
In the instant case, the license was not refused,
the application was not considered on its merits,
and Appellant had a right to such consideration in
a fair and impartial manner. Based upon the ex-
perience of the uninterrupted possession of a
license from the Commigsion for over thirty years,
Appellant had more thanm a chance of "expectancy of
renewal” and had sound business reasons for relying
on the renewal of his liquor permit on the usual
terms,

Again, the trial judge (and Mr. Justice Rin-
fret) erred in their conclusion that Appellant's
claim for $25,000.00 for loss of profits for one
year, i.e. to May 1lst, 1948 was unfounded because
he had no "inherent right"™ to such a license. The
same reasoning apylies as above, As already
stated, ApPellant S damages were not dependent on
any "proprietary" or "inherent" rights to the license.

X X
X
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Part 111

TEMS OF DAMAGE
YSIS OF EVIDENCE RELEVANT TO I
ANALISL CLAIMED IN CROSS-APPEAL

.  th
The items of Appellant's damages, dealt wi
in the present cross-appeal, may be classified under

these headings:
A. Damages to goodwill and reputation of business;

B. Loss of property rights in liquor permit;

C. -Loss of profits for a period of one year, May
1st, 1947 to May 1lst, 1948.

These are the items of damages claimed in
sub-paragraphs d, e; and g of paragraph 13 of the
declaration (Case, Vol. I, page 3).

A. DAMAGES TO GOODWILL AND REPUTATION OF
APPELLANT'S BUSINESS

It is submitted that the learned trial Jjudge
did not treat ithe damages to the goodwill and reputa-
tion of Appellant's business as an item of claim,
separate and apart from the damages to the physical
assets of the Appellant's business comprising
building, fixtures, ete.

It is relevant therefore to analyze the
proof made with respect to the value of the good -
will and reputation of Appellant's business and then
to determine the damage which was caused to and the
consequent loss suffered by the Aprellant.

(i) PROOF ESTABLISHING VALUE OF GO
ODWI
OF APPELLANT'S BUSINESS PHILL

In the first place it was fully 1
.. In the vV extablished
(and it is undlsputedﬁ that prior to December 4th,
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i 1 i had been operated
the business 11 question
igiiinuously for thirty-four years as 2 restaurant
where liquor with meals was alwgysbavgzéablgg h??e
i 1¢, conducted the business
Appellont s nce 193¢ ior thereto (from 1928),

ame since 1939 and pr
g:?ngly with his mother. Appellant‘s mother and
Appellant acquired the business upon the decease of

i i i . 928

‘s late father in 1928. Prior to this date, 1 )

g;;elﬁant‘s late father had conducted the Lusiness
under the same name since 1917 or 1912 (Case. Vol 1,

pages 24, 25 and 26).

The business was carried on dering this
period of thirty-four years, in two locations only;
namely, on Osborme Street, and since 1933, at the
address, 1429 Crescent Street. It is common know-
ledge, and the learped trial judge found this as a
facty that the business was situated in a "favour-
able" location in the west end of the City of Mont-
real (Case, Vol. IV, page 880, line 4, lines 13 to

25).

Appellant also established the exclusive
character of his business in this section of the
city. As a matter of fact, in 1933, a special by~
law (No. 1242) of the City of Montreal had been ob-
tained by the joint efforts of the Appellant and his
mother which gave the said business an exclusive
position to operate a restaurant in that district
north of St. Catherine Street, West, and South of
Sherbrooke St. W. (Exhibit P-12, dated June 12th,
1933, Case, Vol. YII, at page 229).

~ With respect to the restaurant's clientele,

the evidence establishes without contradiction, that
it was ?an upper and middle class clientele -~ a very
good clientele -~ comparable to that of the finest
restaurants in Montreal such as Café Martin, Chez
Ernest, the 400 Club and Drury's"™, The learned
trial judge likewise found this as a fact (Case

Vol. IV, page 865, lines 22, 23). ’

In addition it was also establi
ished that the
equipment of the restaurant was of the finest in
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rable with any one€ of the four

eal and compa .
Montr taurants in the city.

or five leading res

All these elements form pa;t of the total
goodwill and reputation of the business - part of
its property and a valuable asset.

One further factor - the npast profits" of
+he business must also be taken into consideration.

For the foregeing purposes, Appellant has
produced and fyled in the record, copies of his
Income Tax Beports for the fiscal years 1943, 1944,
1945, 1946 and 1947, up to Jupe 30th, 1947. These
appear as Exhibits P-29 (Case, Vol. III, page 523),
P-30 (Case, Vol. III, page 596), P-31 (Case, Vol.
IV, page 628), P-32 (Case, Vol. IV, page 754), P-33

(Case, Yol. IV, page 772).

Net Gross Gross
Profit Sales Profits
Ex,P.29 (for year
1943 ,Case Vol.III,
at p. 532) $7,128.62 $96,929.54 $47,607.57

Ex.P.30 (for year
ending Dec.31,1944
(Case,Vol.III,at
p.609)

Ex.P.31 (for year
ending Dec.31,1945
Case,Vol. IV, at

page 639) 9,883,81 144,862.26 61,478.79

EX&P.32 (for year
ending Dec.31,1946, NET LO
(Case,Vbl.IV,;,7613 o

Ex.P.33 (for the 6
month period ending
June 30,1947 (Case,

vo;.lvg)at PP.778  NET LOSS
and 77 ~12,845.77  20,579.57 4,226,38

6,566.45 122,526.63 55,077.96

-4,280.91 141,049.07 52,925.49
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liowing comments are necessa;y.in order
The 29 ghe abovementioned exhibits and

: reciate fully 1 :
igeaggnclusions to be derived therefrom.

Firsti it is to be noted that the }ncome
Tax BReturns foigthe years 1943, 1944 and 1945 are
the only ones which constitute complete or normal
operational years (Exhibits P-29, P-30 and P-31).
The subsequent period, that is, for.the year ending
December 31st, 1946, is the one during which (09
December 4, 1946) the illegal capcellation of license
and "raid” occurred. In addition it is to be noted
that it was shortly prior to this date that substan-
tial alterations and installations were made in the
restaurant which necessarily diminished its opera-
tion and reduced its gross and net profit.

Examinatiop of the Exhibit P-32 (Case, Vol.
IV, pages 754-761, at page 761) for the year 1946,
discloses the following interesting item. There is
included as an item of operation expense ({Case,
Vol. IV, page 760, lines 41 and 42) disbursements
made for maintenance and repairs to building in the
amount of $8,861.13, and again, maintenance and
repairs to furniture and equipment in the amount of
$3,668.42. These two items total in all to the sum
of $12,529.55, which if added back as a capital
rather than an operational expenditure would have
changed the declared loss c¢f »280.91 to a profit
of $8,248.64 for this year. It is also to be re-
called thgt because of the cancellation of his lic-
ense, during this period (1946) Appellant lost the
yenefxt of the most profitable season of his bus-
iness, namely, the pre-holiday season. Consequently
ve may assume that had the Appellant's business
operated normally for the entire fiscal period of
1946, he would have shown a very substantial profit

in excess of the profits earmed by hi :
during the previous year 1945, y his business

A further examination of th
: e statements for
éhe years ending December 31st, 1944 (Exhibit P-30,
agg, Vol. III, at page 609) and for the year
ending December 31st, 1945 (Exhibit P-31, Case, Vol
’ ¢

IV, at p. 63 . .
faétso P 9) establishes the following additional
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ect to the fiscal period ending

t.1944, it is to be poted that (Case,
esifmgig,sii ;age 609, line 48) thgre has bgen
deducted, firstly, an item of repair and malnfeni
ance in the amount of $5,865.66 and (at page 610,

a subsequent item of "expenses of Crescent Street
property per schedule 1" ip the amount of $1,008.46,

These items total to the amount of
$6,874.06 which has been deducted from the gross
profit as overhead expense before arriving at the
net profit of the operation of the business., In
addition, a further amount of $1,784.83 is deducted
as depreciation of furniture and fixtures. Notwith-
standing these deductions of approximate™ - $8,500.00,
the business still showed a profit for tuis year

(net of $6,556.45).

With respect to the year ending December
31st, 1945 (Exhibit P-31, Case, Vol. IV, at page
639, at line 18) there appears again an item
marked "Repair apd Maintenance" in the sum of
$6,091.55 and a second item marked "Depreciation
Furpiture and Fixtures" in an amount of $2,024.06
which items total to the sum of $6,015.61.

With resp

Despite the deduction of these two items
as overhead expense, the net profit of the year for
this period is shown at the sum of $9,833.81 (Case,
Vol. 1V, page 691, line 30).

We are not here concermed with establishing
whether or not the abovementiomegd deductions were
properly made as overhead expense in accordance
with good accountancy practice. What is relevant
to the issues in the present cause is that even if
these deductions were properly made as good
accountancy practice, nevertheless, these amounts
should be added back in order to appreciate fully
the profit-making potential or "past profits"
earned by the Appellant's business. Adding these
figures back it becomes apparent that the real
profit as distinguished from pet profit established
by accounting practice or by Appellant's accountant,
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nized as $13,440.51 for the year
should be recog 194499and S e e AT e

- ember 31lst X
ending Dec December931$tn 1945. Similarly for the

in
§Z§§'§323 %Exhibit P-29, Case;, Vol. III, at page
532) if we add back the item of "Reserve for Depre-
ciation of Furpiture and Fixtures" in the amount of
$1,717.78 the net profit for that year may be
calculated as $8,846.40 instead of the figure

$7,128.62 shown on the exhibit.

It has already been noted that the years
1943, 1944 and 1945 are the only three years during
which a full period of operation under normal cir-
cumstances was maintained. The average profit for
these three years on the basis established above
amounts to the sum of $13,428.77 (that is, the total
of the foregoing sums amounting to $40,286.33,

divided by 3 years).

The foregoing exhibits also establish a
progressive and continual rise in sales and gross
profitzsfor each of the periods 1943, 1944, 1945
and 19 °

Upon examination of these exhibits, we find,

i. That the sales of the business for the years
1943, 1944 and 1945 progressively increased
from $96,929.64 to $122,526.63 to $144,862.26
(1943, 1944 and 1945).

ii. Sxmllarly, the gross profits appeared to be
progressively increasing during the same
§grlod, that is, from $47,607.57 (1943) to

5,077.96 (1944) to $61,478.79 (1945).

. The year 1946 was an incomplete vear havin
ggegeégtgrrugted by the.cancellatign of {he 1icens§
season ?oer th, 1946, just prior to the busiest
it was sh:;:aigs of a}cohol%c beverages. In addition,
December 4th) t:t during this same period (1946 up to
for improvements ang 43 .o had expended $12,300.00
his business (Case, pa e 779 or additions to
standing this substant%al ex;ezg§£ugz);ndN2;:1th—
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| i t+ have occurred
i tion of business which.mus
éﬂiiggufhe period of installation of same, the sales

o o . d (up tO
he business during the same erio
3§chber 4th, 1946) amounted to §141,049.11 (Case,

Vol. IV, page 760).

We may estimate that ijf the abovementioned
capital expenditures (totalling in excess of
$18,000.00) had not been made during this period, the
Appellant would have realized a profit subspantlally
in excess of $15,000.00 during the 1946 period as

well.

Having resumed the foregoing facts established
by the proof in this case, it is respectfully suggested
that the .learned trial judge should have concluded as
follows:

a) That the value of the goodwill anad
reputation of the Appellant'’'s business on
the basis of past profits alone was
estabiished at the figure of at least
$40,000.00 if calculated on a basis of
three years past profits cr, in excess
of $67,000.00, if calculated on a basis
of five years past profits due to the
permanence of the business. This
evaluation does not take into considera-
tion other elements or factors which
might also appreciate the value of the
same goodwill such as clientele, ex-
c}usiye right to operate restaurant in
district, favourable location, good
general reputation, and uninterrupted
license to sell liquors together with
meals for a period in excess of 30 years.

b) Taking these additional factors into
consideration the goodwill and reputa-
tion of Appellant's business should be
evaluated at a sum of between
$75,000,00 to $100,000.00.

(ii)...
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(ii) PROOF_OF DAMAGE TO GOODWILL

There remains now to demonstrate what

i i ; d by
ge to the said goodwill was suffered L
gg;:lfant as a result of Respondent's delictual acts,

Firstly, it was shown {and it is uncon-
tradicted in the record) that during the six month
eriod immediately following the cancellation of
Appellant's license, the sales of the business
dropped from an average of approilmgtgly $75,000,00
(for six months) to $20,579.57 (ixhibit P-33,
Case, Vol. IV, at page 778, line 31). Also that
from an average profit in excess of §13,000.0u per
appum Appellant's business dropped to a net loss
of $12,845.77 fer the six month period. Even if
we add back the items of maintenance and repairs
in the amount of $2,019.14 and depreciation on
furniture and fixtures, etc. in the amount of
$1,818.64 (or a total of $3,837.78) in order to make
the comparison for 1947 on the same basis as in the
revious years, this still would leave a loss of
£9.007.99 for the six month period in 1947,

This fact alone clearly demonstrates the
smashing damage caused to the goodwi!l of
Appellant's business as a rssult of Respondent's
delictual acts,

It is not difficult to find in the record,
the cause of this damage. Firstly, there was the
cancellation of Appellant's liquor license, accom-
panied by a raid on the pPremigses, both of which were
w1de}y reported in the newspapers. This cancellatim
of license, of necessity changed the character of
the Appellant's business, reducing i1t to a restaurant

for meals only instead of one ;
could be consumed, where liquor and wines

Secondly, and as an aggravation of
damage already caused to the ggodwill, one ﬁg: but
;: read the reports of the statements made by the
R i?ogden§ a8 set out in the press clippings fyled as
xhibits in this record (Exhibits Nos. P-2%, a, b,
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c, d, e, f, and &; Case, Vol.

767 and 768).
764, 765, 766, erately given to the press by

tatements delib :
zggsge:pondent, is clearly admitted by.hlm Case,
8, line 19). Not only did the Res-

e 1 .
vol. I, pag hese statements immediately following

ent make t !
p32dactua1 nyaid® and cancellation of license; that

is, on or about December 5th, 1946 and following,

but a further barrage of defamatory and derogatory
statements was publicized by the Respondent on or
about February 7th, 1947. These latter press
releases gave notice to all prospective customers and
the public in general that Roncarelli's license "had

not been cancelled temporaril but definitely and
As may be seen from the Exhibit P-28

for always.”

(c) (at page 765, Case, Vol. IV), the headline of the
press report on this occasion in one of the leading
French Canadian newspapers in Montreal was entitled
as follows: "Permis Annulé Définitivement et Pour
Tonjours". The damaging effect of such statements
made public in all the leading newspapers in French
and in English in Montreal by a personage in such
high office as the Respondent, himself, can hardly

be over-estimated.

IV, at pages 762,
The responsibility for

It is not surprising therefore that the
Appellant concludes in his testimony that when he
sold his business and property it was at a greatly
reduced price (Case, Vol. I, page 47, line 35)
representing 50 cents on the dollar of the value of
the physical assets only (Case, Vol. I, page 57, lines
7 and 8, "I believe I got fifty cents on the dollar").

T§k1ng the foregoing evidence into considera-
tion, it is respectfully submitted that the Appellant
suffered a loss of at least $50,000.00 as damage
to tye goodwi}l of his business alone sipce he
received nothing for this valuable asset, and only
fifty cents on the dollar of its physical assets.
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0SS OF LIQUOR
. DAMAGE RESULTING FROM L
; LICENSE ITSELF, AMUUNT 15, 000,00

Referepce to the assignment of errors {(sub-
paragraph b, sub-section 2), and to the extract of
the judgment appealed from (Cgse,.Vol. IV, page 857)
indicates that the learmed trial judge misdirected
himself on this item of damage because he concluded
that the liquor license was "a temporary asset",
and could pot have any "commercial®™ value. We are
dealing here, of course, with the value.of Fhe liquor
license, itself, and not with its contribution as
a factor in making up the goodwill of the Appellant's

business.

No evidence or argument is needed to
establish that a restaurant operated with a liquor
permit is a more valuable commercial asset than a
restaurant without one., If any proof on this point
was required, it was fully established by the
evidence showing that immediately after the cancella-
tior of Appellant's liquor permit on December 4,
1946, that the volume of his business dropped from
an average for a six month period of approximately
$75,000.00 to $20,579.57.

There is, however, some difficulty involved
in establishing the current or market value of
such a license as it existed in December 1946.
Nevertheless; certain elements which contribute to
the creation of this value, can be ascertained.

Obviously, liquor permits are not granted to
every applicant automatically, and despite the fact
that many persons, equally qualified, might apply
for them, only a few from amongst these applicants
are successful. In consequence, the mere possession

of such a license gives i
s its po
asset of value, possessor a commercial

It is also obvious th i
S _ at there is some
expense entailed ip obtaining such a permit. Such

items as the cost of :
. preparation of t j i
the deposit of $25.00 which accompanigg g££i103t1on,
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i i the expense in obtaining advice and
appllcaltlon”ce as tg the manner of applying for such

idan
Ztgzimfgj all contribute to the current or market

value of a ligquor license.

Again, in the case of Appellapt, considera-
tion must be given to the fact that his liquor
license had been renewed consecutively for thirty
years. As a consequence, its comme;01a1 valug was
far greater than the same kind of liquor permit
held by another licensee of much shorter tenure.

In addition, Appellant's license had a greater value
as compared to other license holders because of the
favourable locality of the restaurant in the west
end of the city and its high class clientele., On
all these points, therefore, Appellant'’s liquor
permit would normally have a greater or higher com-
mercial value than the liquor permits held by others
in less favourable sections ¢f the city and with a

much shorter tenure.,

Finally, and in any event, a most important
vardstick is the value of the licemse to the
Appellant, himself. We have his testimony, entirely
uncontradicted, establishing the value of his liquor
permit as between $15,000.00 to $20,000.00 (Case,
Vol. I, page 57, line 28):

" Q What value do you place on the
liquor permit as you held it on
December 1st, 1946, before it
was cancelled?

A  The tenor of the business which
was carried on, it was geared up
and Qesigned to be carried on for
serving of fine wines and liquors
and beers with food and, well,
without a liquor permit the business
could not exist. Conservatively I
value it at fifteen or twenty
thousand dollars, "

No attempt
thic evigenz:? made by the Respondent to contradict
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From a practical business point of view; it
can readily be seen that the possesslon of a liquor
permit ip connection with Appellant s business,
constituted the possession of an additional asset
that Appellant had the use of his

ip the same sense . : .
furniture and fixtures, equlpmem.;9 b911Q1ng, etc.
A1l these assets had individual intrinsic value,

and all coptributed to the totality of a successful
going concern which produced a profit for the
Appellant. The deprivation of ope of these assets
constituted a loss to the Appellant. In the instant
case, the cancelling of Appellant's liquor permit
meant, in effect; wiping out or depriving him of a
valuable asset which contributed to the profit-making
potential of his entire business.

It is almost labouring the point therefore
to argue that the cancellation of this permit cons-
tituted the loss of an asset of real commercial
value. It is submitted, therefore, with respect,
that Appellant's claim for $15,000.00 on this item
of damage was by Do means exaggerated and that he
was entitled to compensation for the loss of this

asset.

C. LOSS OF PROFIT FOR A PERIOD OF AT LEAST ONE
YEAR, THAT IS, UNTIL MAY 1st, 1948, IN THE
AMOUNT OF §253000.00.

We have already analyzed above under the
sub-heading (d) of assignment of errors in judgment

appealed from the manser in which the learnmed tri
» » . rlal
judge misdirected himself on this issue of damage.

No compensation was gi

- Nc _ given to the Appellant
for this important item of damage and it igpsub-
:;t:ed;hw1th respect, that adequate proof was made
as ? . elggantum of damage suffered for the period
mugt ge’made7tzotﬁ£ril one ranicS. |Beference again

ncome Tax Return

Appellapt fyled as Exhibits P-29 to P§3gfizge The
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i i ish that for the

i es therein contained establis : .
iégg; §9439 1944 and 1945, Appellant'’s profit realized
y jon of bhis business amounted to

~m the operat .
é:p?28.629p36,566.45 and $9,883.81. A more_detalled
anélysis of these figures made above shows that

they are far from exaggerated for the obvious reason
that the Appellant would be inclined to show this
profit at a legal minimum for the purpose of Income

Tax.
The foregoing figures establish a trend that

indicates that the year May 1lst, 1947 to April 30th,
1948 would have been at least as profitable as the
previous years 1945 and 1946 proved to be.

In view of the steadily increasing prosperity
in the country at that time in which Appellant's
business would certainly have shared, it is reason-
able to assume that Appellant would have earned a
profit in excess of $15,000.00 during the period May
1st, 1947 to April 30th, 1948.

The trial judge recognized the profit-making
potential of the Appellant's business in allowing to
the Appellant the sum of $6,000.00 for the loss of
profit suffered by his business during the period
December 4, 1946 to April 30th, 1947, i.e. approx-
imately five months' operation. This is further
evidence that the figure of $25,000.00 as damage for
loss of operation during the year 1947 to 1948 is
not exaggerated.

X X
.4

Part IV
ARGUMENT

PRINCTIPLES APPLICABLE TO THE ISSUE OF DAMAGES

1. ok DAMAGES CAUSED TO APPELLANT WERE TIE
AND WERE DésmungEQUENCE OF THE RESPONDENT'S ACTS
BTy D TO INJURE APPELLANT IN HIS BUSINESS
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acts were the cause of Appellant's

t
the Bespondent s (Case Vol. IV,

damages. He declared as follows
page 878, lines 41 to 44):

» Plaintiff's right to claim damages
from the Defendant by reason of the
cancellation of his license is well
founded. He has established that it
was through Defendant's acts and
orders that Plaintiff's license was

cancelled...”

It therefore follows that Respondent was
liable for the whole of the damages whether or not
any other person might have been at fault as well.

2. THIS BEING A CASE OF DELICTUAL, NOT CONTRAC-
TUAL RESPONSIBILITY, RESPONDENT IS LIABLE
FOR ALL THE DAMAGES WHICH ARE A DIRECT CONSEQUENCE
OF THE DELICTUAL ACTS COMPLAINED OF. APPELLANT IS
NOT RESTRICTED TO THOSE DAMAGES ONLY WHICH WERE
FORESEEABLE AS IN THE CASE OF CONTRACTUAL DAMAGE.

This is the principle laid down in Articles
1073 and 1075 C.C. Baudoin in his treatise "Le
Droit Civil de la Province de Québec", states it as
follows (page 846):

" L'évaluation des dommages issus d'un
delit ou quasi-délit n'échappe pas au
pPrincipe genéral posé en matiere contrac-
tuelle. J1 faut rétablir 1'équilibre
rompu par 1'acte illicite, il faut que
la victime soit replacée dans la situa-
tion ?ans laquelle elle se trouvait avant
que l'acte dommageable se sojt produit.

Mais, si er matiére copt
: ractuelle 1
rupture d'equ@libre be commande pasa
toquurs un retablissement complet, en
ggtlere dgllctuelle il ne saurait én
gniz g:lmeme. La réparation doit étre
grale, et la prévisibiljté possible
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» on matiére contractuelle, pe peut
jouer en principe sur le plan délic-

tuel. "

Regent Taxi vs. Fréres Maristes (1929 S.C.R. p. 650);

Nicholl's "Offences and Quasi-Offences”, p. 109.

As to what constitutes "all the gamggg”,
we cite MAZEAUD, Traité de Responsabilité Civile,
No. 1673 {Vol. II, 4th Edition, p. 558):

n ,..1'auteur de la faute initiale ne
répond dans la chaine des préjudices

gque de ceux qui sont la conseguence

certaine, nécessaire de son acte.

L'expression de "dommage nécessaire”,

ou de'"'suite nécessaire", qu'eyployait

déja Pothier, est préférable a celle

de "dommage direct"” ou"de suite immé-

diate"; elle marque plus exactement

la nature du lien de causalité qui est

exigé et le point ou s‘arrfte 1la

responsabilité du défendeur. Elle ne
laisse pas en effet supposer que seul

le premier préjudice doit étre réparé;

le deuxieme, le troisiéme, le quatrieme,

etc. sont la responsabilité de 1'au-
teur de la faute initiale; il en est
ainsi chaque fois gu'ils ont un lien
certain de causalité avec cette faute;
mais, plus ils s'éloignent dans la
chaine des conséquences, plus la cer-
titude diminue, "

and further in No. 1677, at page 563, MAZEAUD says:

" Des que cette relation existe, 1le
Préjudice doit &tre réparé si loin-
tain soit-il; et cela montre assez
qQue les expressions "dommage direct™
et ”s?itg immédiate" exprimaient fort
mal 1'idée générale qu'slles recouvrent.
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i imité

» 11 n'est pas gquestion de proximite
dans le temps ou dans 1‘esPace,.mals

seulement de l'existence d un lien

de causalité. "

3 THE ESTIMATE OF THE VALUE OF THE PROPERTY
) FOR WHICH APPELLANT IS TO BE COMPENSATED

SHOULD BE DETERMINED BY THE VALUE TO HIM AT TEE

TIME OF TEE DAMAGE AND NOT MERELY ON ITS VALUE TO

A SUBSEQUENT PURCHASER.

It is obvious that Appellant was obliged to
sell his property under most unfavourable selling
conditions. At the time of sale; the business
carried on in the premises had ceased to operate and
its clientele had been dispersed. Thus, the price
he received from the purchaser was clearly very
much lower than the value of the property to
Appellant at the time of the damage. It has been
held in the case of an expropriation that the owner
is entitled to receive the money equivalent
estimated on the value to him and not on the value
to the purchaser. Value mnst be determined on the
basis of the most advantageous uses of the property
whether present or prospective, but, of course,
only the present value fas of date of expropriation)
of prospective advantages is to be determined (The

ueen ex Ral., Attorney-General of Canada v. Super-
test Petroleum Corp. Ltd., 1954, 3 D.L.R., p. 245).

It was also held in Tre .
& Co. Ltd. 47 X.B. 214 (1928)f mblay v, Hudon Hébert

" Vh?re an accident occurs following
which a motor car jg wrecked beyond
repair, the owner is entitled to
recover from the responsible party
the real or actuai value to him as

distinguished fro
before the mishap? its sale value

tha:eihog of calculating the value of
Y deducting from jts original
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unt for depreciation

i le
based upon a purely arbltgary sca
is neitger a legal nor a Jgst me thod
of valuation and a theoretical market

value calculated in that way cannot
be accepted.

See also Mtl. Tramways Co. v. Rosen-
bloom, 54 X.B. 75 i1932§g Hall J. at

p. 77. °

» price an amo

4. GOODWILL {ACHALANDAGE) IS WELL ESTABLISHED
AS A FOBM OF PROPERTY IN THE CIVIL AS WELL

AS THE COMMON LAVW.

Dalloz et Varge recognize this principle when
they state in Code de Commerce (1877), Vol. V, p.946:

" 13. De méme, 1'achalandage ou 1ia
clientéle peuvent &tre séparés du fonds
de commerce et avoir un prix distinct. "

The same authors continue:

" 24. En quoi comsiste 1'achalandage.
L'achalandage est, pour les établisse-
ments commerciaux ou industriels, ce
que 1la clgentele est pour les profes-
siops libérales. Il se compose des
relations établies entre un établisse-
ment el les consommateurs, relations
qui attachent ces derniers a 1'établis-
sement, et ont‘une valeur commerciale
quelquefois tres grande. Ces relations,
qui forment 1'élément incorporel &' un
fonds de commerce, dont les utensiles,
mareyagdises, énseigne, constituent
les €lements matériels, font, comme ces
derniers, 1'objet a'une propriété
industrielle, et se transmettent avec
les autres €léments a 1'acquéreur.

30. Protection de 1a iété
i ropri
1'achalandage - I’art°p1352 2:3 ae
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o

protege la propriété de 1l'achalan-
dage, qu'elle ait été acquise ou
transmise, aussi bien que celle des
autres objets de la propriété indus-
trielle. I1 la protege notamment
contre les manoeuvres frauduleuses
qui auraient pour objet de la détour-
ner, de 1'usurper, autres toutefois
que les usurpations d'enseignes ou
d'étiquettes. "

Escarra in his Manuel de Droit Commercial

(1947) Vol. I, no. 237, at page 151 in discussing.
1'achalandage says:

"

S .
on est généralement porté a voir la
/7 - - Vd
de véritables droits réels. "

He describes it as

poreal,

" une qualité virtuelle, potentlelle, du

fonds de commerce, permettant d'accroi-
tre son volume d'affaires, et qui est
1ié plutdt a la situation du fonds, a
ses facteurs objectifs, qu'au facteur
personnel que represente le proprletalre.
Un fonds bien placé attirera des "cha-
lands", c'est-a-dire des personnes qui
ne sont pas normalement des "clients"
mais qui entreront dans ce magasin, dans
ce restaurant, se serv1ront aupres de
ce garagiste, parce qu'ils se trouvent
par exemple, dans une rue partlcullere—
ment "passante" ou prés d'une gare, ou
a un carrefour de routes. "

Although 1'achalandage is something incor-
Escarra points out at No. 231, p. 148 that

it is one of the factors which harmonlously blend

together in any business to give it a superior
economic value to the value of the individual

elements.

The definition of goodwill in Corpus Juris
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Secundum (Vol. 38; P 948) is as follows:

n ¥+ has been said that it is difficult

10

20

30

40

et Seinttion of gomawill
bensive deriln I g 2
§23£;ihe1essp nume rous de0151ontha:§CQ
accepted or cited with approYaI 18 e
Story's defipition of good ylll.as
the advantage or benefit which is 4
acquired by an estabhshmgnt9 beyoi
the mere valune of the capital st:§ g
funds, or property employed the€v1p‘
in consequence of the general publ}i
patronage and encouragement wplch i
receives from constant or habitual
customers on account of iFs local
position or common celebrity or repgta—
tion for skill, a¥fluence, punctuality,
or from other accidental circumstances
or necessities; or even from ancien?
partialities or prejudices. Good will
is also frequently defined as that
element of value which inheres in the
fixed and favourable consideration of
customers, arising from an established
and well-known and well-conducted
business.

In its broadest sense good will may be
said to be reputation; but generally
the definitions given by the courts
include as a leading element the
probability that the customers of the
old establishment will continue their
patronage. Many other definitions

used by the courts are similar in tenor
to those heretofore stated and vary
merely in the form of phraseology. "

In determining the valuation of goodwill,

" No rigid and unvarying rule has beepn

laid down by the court, and each case
must be determined on its own facts
and circumstances, "
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In one of the leading American cases (also

i i 735, notes 48

i n Corpus Juris; Vol. 28, p. ’

2;38293 Moorg v. Rawson, 185, Mass. 264, the follow-
ing were deemed to be proper elements of value of

goodwill:
a) "the length of time the firm bas been in
existence;

nthe nature and character of its business;

¢) "the fact whether it has been successful or
unsuccessful;

d) "the average amount of net profits;

e) "the probability of continuance of the business
under the same pame..."

The author, Charles L. Cole, also adds on
the same subject (Corpus Juris Secundum, Vol. 38,

Verbo Goodwill, p. 954):

" In determining the value, the profits
are necessarily taken into account,
and the value is usually estimated at
s0 many years' purchase upon the amount
of such profits...
A principle applied in some cases is
that the valuation of goodwill may be
fairly arrived at by multiplying the
average net profits for a period of
years by, a number of years, such number
being suitable and proper, having refer-
ence to the nature and character of the
particular business under consideration. "

These latter principles were cited with
zpproval in re BALL, 161, App. Div. 79, 146 NYS
D?Q, 13 MILLS SURR. 69; In re SILKMAN 121 App.

1v. 202, 105 N.Y.S. 872, affirmed 190 N.Y, 560.

As seen from a lon i '
. g list of cases cited in
CorPug Juris (Voi. 28, at p. 736 (note 53)) the
period taken into consideration varied between 2 to



10

20

30

40

111

Sec. II - Damages Principles applicable

. However, the longer the period of time
3u¥§g;swhich the gusiness has been in operation; the
greater should be the number of vears used as Phe
multiplier to determine the value of the goodwill.
As held in the leading casé of In re: DEMAREST 157

N.Y.S. 653 at p. 655:

" The pumber by which the average annual
profits...should be multiplied in order
to determine the value of goodwill is
dependent upon the pature of the bus-
iness, the length of time during which
it has been conducted under the part-
icular name, the extent to which it
has become known to public through ad-
vertising or otherwise, how much of its
success may be attributed to the
personality of the decedent, and other
considerations of like character. "

As to the probative valir 2 of the testimony
of the owners as witnesses on t 2 gquestion of good-
will, it was held in the case Manning v. Kessner
209 I11. at p. 475 that

" The owners and operators of a business
are competent witnesses as to the value
of its goodwili, *

This case is cited with approval by the
same author abovementioned. PP d

In dealing generally with the question of
evidence as to goodwill 1
St iy g » the following rules are

" the basis of the estimate is past profits"

(28 ¢.J. p. 737) (and P2 :
. Py au
under Note 58) ( thorities cited

" Balance sheets of subse
quent years are
?dmissablg ?or purpose of comparison
n determining value of the goodwill "

as held in the following cases, namely Von Au v.
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. o 2§ App., Div. p. 237, 110 N.Y.S. 629
Magegheimer, 10 “PP ca N.E. 1114 mem.

arfirmed 196 N.Y., 510, mem.

See aiso Sutherland Construction Company v,

Shier (1940, 69 K.B. p. 575).

5 IT IS IRRELEVANT WHETHER THE RIGHT TO THE

) LICENSE WAS ONE OF FULL OWNERSHIP OR WAS
PRECARIOUS. APPELLANT’S RIGHT OF "REASONABLE EX.
PECTANCY OF RENEWAL OR LICENSE" IN THE FUTURE WAS
FULLY ESTABLISHED AND IS SUFFICIENT TO MAINTAIN EHIS
CLAIM FOR DAMAGES. THE DESTRUCTION OF THIS ASSET

WAS A DAMAGE MEASURABLE IN MONEY.

Appellant's business, though requiring an
annual license both for liquor and as a restaurant,
was subject to no greater risks than those which
attend many other types of business., An element of
risk is ipevitable in all private business, A
market may be lost or closed by unforeseeable
events; tariffs may be changed; currsncy controls
may be introduced or removed; 1in some industries
style factors may change and thereby affect the
volume of sales; or inventory. The existence of
these risks in various forms does not mean that
such a business cannot have a value, measurable
in money, and that such value cannot be damaged.

Under the civil law even the "perte d'une
cthce“ 1; recoverable as damages in a delictual
action, D support of this proposition we cite
MAZEAUD, Vol. I, 4th Edition, "Traité de Responsa-
bilitée Civile", pp. 239 to 242, as follows:

" 219. Difficultées a apprécier le
caractere de certitude du préjudice;
P?r§e.d‘une chance. - Si les arréts
D he31tent'pas a ordonner réparation
de tout préjudice certain, qu‘il soit
actuel ou futur, et & refuser tous
dommages-intéréts pour un préjudice
eventu?lD ils se trouvent parfois en
face d'espéce dans lesquelles il est


file:///r/r/

10

20

30

40

113

Sec. II - bamages Principles applicable

n gort gélicat de préciser le caractére
de certitude du dommage.

C'est ce qui se passe notamment lorsque
le demandeur a, par sa fautec, prive

le défendeur d'une chance de realiser
un gain ou d'éviter une perte. La
difficulté vient de ce que, cette fois,
i1 n'est plus possible d'attendre pour
gavoir sl le préjudice existera ou
n'existera pas; la réalisation du pré-
judice ne dépend plus d'événements fu-
turs et incertains. La situation est
définitive; plus rien ne la modifiera;
par sa faute, le défendeur a arrété le
déveloprement d'une série de faits qui
pouvaient &tre source de gains ou de
pertes. C'est ce que la Cour de Cassa-
tion exprime er disant "que le fait
duguel dépend le préjudice éventuel est
consomme, ™

As an example of this type of "perte d'une
chance®™, MAZEAUD makes reference to a case where
the plaintiff obtained damages against the defen-
dant who failed to deliver his race-horse at the
racetrack in time to allow the entry of the horse
in the race, thereby depriving the plaintiff of
his "chance of wvictory".

The learned author continues (p. 242), after
citing many similer examples, as folloss: ’

" Faut-il alcrs prétendre que, dans toutes
ces hypotheses, le dommage dont i1 est
degapde reparation est purement hypo-
thetique et que, par suite, le tribunal
ne peut en tenir compte?

Ce serai} gal raisonner. Les chances

%gi gnthete perdues ne sont pas toujours

ets8 chateaux en Espagne" de Pierrette

réelgn pot au lait. E]l.es sont parfois
es. Certes, la victime se targuerait
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" q'un préjudice hypothétique si elle
réclamait par exemple le prix que
n'a pu gagner son cheya1;| quelles
que soient les gualites d un’gheval?
il n'y a aucune certitude qu'il arrive-
ra premier, Mais comme le fait tres
exactement remarquer M. Lalou il n'en
existe pas moipns un préjudice certain;
le cheval avait une chance d'arriver;
c'esi cette chance qu'il a perdue. "

Again; at page 299; this autbor underlipes
the principle in the following terms:

" Dire, dans tous ces cas, qu'il y a
incertitnde, dommage hypothétique et
que, partant;, le demandeur ne peut
jamais rien obtenir serait excessif,
on 1'a démontré. I1 suffit que la
possibilité perdue soit sérieuse pour
que les juges doivent s'y arréter, car
il existe un préjudice certain subi
par le demandeur; celui d'avoir perdu
une chance sérieuse, et il appartient
aux juges d'évaluer cette chance. "

" I1 suffit ici d'appliquer ces principes. "

‘ In the instant case, Appellant's "right"”
to the renewal of his license was infinitely greater
than a mere "chance™. The course of action of the
Quebsc Liquor Commission over a period of more than
thirty years justifies the contention that the
renewal of the said license was almost a certainty,
had not.the Respondent interfered by the order
cancelling the license. For the period 1947 to
1948 Appellant's application for renmewal of license
would normally have heen accepted. In the words
of the Appellant, "it was regular routine" (Case,
:Eécdié Egggez7, ;ine? 1, 2 and 17). As it was,
sponden ' i
tion was not egen co;sgd:;ggf’ fppellant’s spplica-

(See Exhibit P-27-b, Case, Vol. IV, p. 741).
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As a further analogy, W€ respectfully point
out that our courts have recognized for ?any years
the right to damages for what is termed "loss of
expectancy of life" and "loss of expectation of -
future benefits". Here, again, we are dealing with
somethiang which is short of certainty, yet damages
are repeatedly awarded in substgntial am9unt for
this deprivation on the assumption that ip the normal
course, the individual injured could expect to
continue in life or to receive the benefits for a
reagonabls periocd in the future. {hese damages are
granted to Plaintiff without his being obliged to

establish the certainty of such extension of life
or benefits ipto the future for any given period.

Similarly then, in our case, Appellant 1is
not required to establish the certainty of thke
renewal of his license in the future. It is
sufficient that there is a reasonable expectation
of such renmewal based upon the fact that during the
pasi many years, such license had been repeatedly
renewed for Appellant’s restaurant by the Quebec
Liquor Commission. In fact, Appellapnt was entitled
to claim for a much longer period of operation than
the one year from May 1st 1947 to April 30th, 1948.
Such a claim therefore cannot be considered as
exaggerated in the circumstances of the present case.

On this point, reference may also be made
to Common Law authorities -

MAYNE on Damages - 11th Edition, p. 142 says:
" PROBABLE FUTURE LOSS

Prdbgble future loss may be taken into
consideration. Thus, where the agree-
ment was that the Defendant should
agpoint the_Plaintiff to the command
g one of his ships, which was chartered
y the Eagt India Company for two
'&rgyagess 1t appeared that it would be
h;scretionary with the Company to allow
im to command on the seécond voyage;
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volume,

but they generally permitted such
appointments to be renewed. It was
held that the jury might give damages
for the loss of both voyages, though
the time for the second had not yet

arrived (b "

In footnoste (b) at page 143 of the same
we are referred to the following cases:

(b) Richardson v. Mellish {1824; 2, Bing.
229 See Chaplin v. Hicks (1911) 2 K.B.
786 (where it was held that the existence
of a contingency depernding on the will of
a third person does not necessarily make
it impossible to assess damages for a
breach of contract).

The same author, at p. 77, states:

"

A chance of a prize may be such, how-
ever, that wrongfully to deprive the
plaintiff of it will entitle the plain-
tiff to substantial damages(a). It may
be that damage is dependent on so many
contingencies that damages should not be
awarded (b), but if the Court is satis-
fied that damage has been suffered allow-
ance will be made for contingencies to
an extent reasonable in all the circums-
tances., "

In footnote (a) at p. 77
following: b s we are referred to the

(a) Chaplin v. Hicks (1911) 2 K.B. 786:
ante p. 6. It will be observed that in
this case the Plaintiff had a contractual
right against the defendant who made the
offer of a prize, and she was one of a
l;nited number from whom the twelve
winners were to be selected. "The rule
against the recovery of uncertain damaces
1s directed against uncertainty as to ”

Principles applicable
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Also in
) it was held per Duff J. at pp. 170 and 171 -

p.

146

cause rather than as to tpe extent or
measure"; per Master J., ip Kragz V.
McCutcheon (1920), 18 O.W.N. 395. The
mere fact that the benefit of a con-
tract depends on a contingency does
not necessarily render the damages
arising from the breach incapable of
assessment: Watt v. Duggan and Conpell

(1913) Q.W.N. 48, "
the case of McGillivray v. Kimber (52 S.C.R.

On these assumptions the appellant's
licence held by him in June, 1912, did
not expire until August, 1913, and the
position taken by the respondents in
their statement of defence and sustained
by the full court that the appellant
ceased in law to be a licensed pilot
after June, 1912, necessarily fails.

Assuming that the proper course is to
treat the appellant's licence as a
licence limited as to duration under
section 454, and that the discretion

to renew, conferred upon the Pilotage
Authority by sub-section (b) of that
section, is an absolute and not a
judicial discretion, it woudd still, I
tpink, be wrong to deal with the ques-
tion of damages on the footing of the
consequences of the proceedings in 1912
hav;ng ceased to operate with the
expiry of the licence in August 1913.
The proceedings in evidence in August,
Octobeg- and November of 1913, shew that
the majority of the Board insisted at
that time on treating the appellant as
compu}sorily retired from the service
and disqualified from holding a licence.
This loss of status and the prejudice
thereby.occasioned him in his character
of applicant for a licence in August,
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is one of the consequences
pnatural and intended of the respon-
dents' conduct in respect of which
the appellant is entitled to

reparation. "

" 1013,

CONCLUSION

Resuming the foregoing, Appellant respectfully
submits that he has fully and adequately established
the following items of damage for which no compensa-

4t¢ion has been received.

a) Damages to goodwill and reputation of
Plaintiff's business and depreciation
of value of his property and business $50,000.00

b) T.oss of property rights in liguor
Permit No. 68 . . . . . . . . o« « « - 15,000.00

c) Loss of profits for a period of at
least one year, that is, from May 1,
1947 until May 1st, 1948 of operasio:x
of Plaintiff's restaurant and Quaff
Café section with liquor permit as
previously granted, reserving Plain-
tiff's right to future damages after
this date [ ¢ o o e a e e o o s o . 25 31 000.00

$90, 000,00
W

It is respectfully urged that this Honourable
Cogrt should compensate the Appellant for the fore-
oing items of damages in addition to the amount of
8,123.00 with interest awarded by the Trial Judge:
the whole with interest from the date of Judgment
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on May 2nd, 1951, and costs.
MONTREAL, September 10th, 1957.

F.R. SCOTT and A.L. STEIN

of Counsel for Appellant.
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Under the Provisions of the

CANADA Alcoholic Liguor Act of the

PROVINCE OF QUEBEC _of
DISTR}CT OF MONTREAL  Province of guebeu, it.5.Q.
No. 167TM 1941, Ch. 255

COURT OF KING'S BENCH
(Appeal Side)

FRANK RONCARELLI, Restaurateur, of
the City and District of Montreal,
residing at 1320 Sherbrooke Stireet

West, Montreal,

Claimant - Petitioner

vs

THE HONOURABLE MR. JUSTICE EDOUARD
ARCHAMBAULT, Manager of the Quebec
Liquor Commission, Place des Patrio-

tes, Montreal,
Defendant

PETITION FOR AUTHORIZATION TO SUE

TO THE HONOURABLE CHIEF JUSTICE SEVERIN LETOURNEAU

g§ igg gggaiﬂgFD§ggg's BENCH (APPEAL SIDE), SITTING
. ICT OF MONTRE

MONTREAL. P O AL, COURT HOUSE,

o The petition of the abovenamed Claimant-
Petitioner respectfully represents:

1. That your Petitioper i i 3
1 8 aggrieved of the
iliegal, unpwvarranted, discriminatoryggnd arbitrary

acts and deeds of the abovenamed Defendant as manager

of the Quedec Liquor Comreis -
sion h -
after summarily set fort : » the whole as herein

2. That, on or about the 4th of December,
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he abovenamed Defendant as manager of the
éizgéctgiquor Commissior did unlawfully and
arbitrarily cancel the Liquo; ?ermlt No. 68, the
property of the Ciaimant-Petitioner, granted to
him on the 1st of May, 1946, for the sale og
alcoholic ligquors in his restaurant and cafe
situated at 1429 Crescent Street, in the Ulty and
District of Montreal, Province of Quebec, which
Liquor Permit had been previously granted to the
Claimant-Petitioner for many years past, as well as
to his father and mother, from whom he inherited
and acquired his aforesaid restaurant business.

3. That, moreover, on or about the 4th of
December, 1946, the property of the Claimant-
Petitioner, to wit, approximately $2800.00 of
alcoholic liquors were seized and confiscated
arbitrarily and illegally on the premises of
Claimant-Petitioner's restaurant and cafe situated
at the abovementioned address, on the order of the
Defendant as mancager of the Quebec Liquor Commission
without notice or due process of law.

4. That as a result of the aforesaid,
illegal, unwarranted, discriminatory and arbitrary
acts and deeds of the Defendant-Manager, and since
the said acts and deeds were widely reported in all
papers, periodicals, magazines in the United States
and‘ln Canada - as well as on the radio - your
Claimant-Petitioner has suffered a most seri~.s loss
and.damage in his well-established restaurant
business and will continue to suffer further and
greater losses and damages in the future: as well
as damages to his personal reputation; and to the
reputation and goodwill of his said business.

5. That, moreover, as a re re-
sazq illegal, unwarranted: discrzmgz;:ogi 223 are
§§b%;:ary acts and deeds of the Defendant as manager
Seyiie Quebec Liquor Commission, your Claimant-
titioner has suffered damages totalling in all to

the sum of $253,741.00 : \
estimates to be’as folio:E? details of which he
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Itenm

Iten

Item

Ytem

Itenm

Item

Itenm

No.

No.

No.

No.

No.

No.

No.

1

2

3

4

)

6

7

st of alcoholic liguor
g:ized e e e e e e e s .82,800.00
Loss of profit on the .
abovementioned alcoholic

liguors . . o + « o - - 2,800.00

Loss of profit in Claimagt's
restaurant and Quaff Cafe

section during period December

4th, 1946, to May lst, 1947

(noliday season), based upon

same period of operation in

1945 and 1946 . . . . . . 8,141.00

Damages to goodwill and
reputation of Claimant-
Petitioner's business . . 50,000.00

Loss of property rights in
Liquor Permit No. 68 . . . 15,000.00

Damages to personal reputa-
tion as a result of illegal,
unwarranted acts of the
Quebec Liquor Commission and
publicity, derogatory state-
ments and other pronouncements
made by officials of the Que-
bec¢ Liquor Commission in con-
nection therewith . . . .. 15,000.00
Loss of profits for a period
of at least 13 years of
operations of Claimant-
Petitioner's restaurant and
Quaff Café section with
liquor permit as previously
granted during many years,
estimated copnservatively at
the.sum of $235,981.00, which
Claimant-Petitioner reduces
for the Purposes of the
présent claim to g capital

amount of . ., ., | | . | 160,000.00
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This item of claim shall

be subject to reduction
proportionately for each
year or period thereof

during which the license
previously owned by Claim-
ant-Petitioner is re-
instated and/or granted by
the Quebec Liquor Commission.

TOTAL . . $253,741.00

6. That, in the premises, your Claimant-
Petitioner is entitled to institute legal proceed-
ings against the Defendant personally, as the
manager of the Quebec Liquor Commission, for com-
pensation of the aforesaid damages and for such
other remedies which may be available to Claimant-
Petitioner against the said Defendant.

7. That your Claimant-Petitioner requires
t@e’permission of the Honourable Mr. Chief Justice
Sévérin Letourneau of the Court of King's Bench
(Appeal Side), sitting in and for the District of
Montreal, Province of Quebec, before instituting
legal proceedings against the abovenamed Defendant,
and does hereby make application for such permission.

_ WHEREFORE your Claimant-Petitioner prays
that by Judgmept ?f the Hopourable Chief Justice of
;he Court of King's Bench (Appeal Side) to intervene
.er:in, tha? he be granted permission and suthor-
;ggveon :9 institute legal proceedings against the
an mentioned Defendant, the Honourable Mr. Justice

ouard Archambault, for the damages hereinabove

claimed, and for such other i
- - remedies as may appertain
to your Claiment-Petitioner against the sa?d ggfendant

in the circumstances herei
nabove mo .
the whole with costs to follow suitre fully set forth;

Montreal, January 31st, 1947.
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(signed) STEIN & STEIN

Attorneys for Claimant-Petitioner

AFFIDAVIT

I, FRANK RONCARELLI, Restaurateur, of
the City and District of Montreal, residing at
1220 Sherbrooke Street West, being duly sworn ado

hereby depose and say:

1. THAT I am the Claimant-Petitioner in the
present petition;

2. THAT the facts alleged in the foregoing
petition are true and correct.

AND I HAVE SIGNED
(signed) FRANK RONCARELLI

Sworn to before me this
31st day of January, 1947.

(signed) (illegible)

Commissioner of the Superior
Court for the District of Montreal.
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COUR DU BANC DU ROI

PROVINCE DE QUEBEC
(en appel)

DISTRICT DE MONTREAL
No: 167M

Montréal, le 5iéme jour de février 1947.

PRESENT: EN CHAMBRE:
L'HONORABLE JUGE LETOURNEAU, J.C.

FRANK RONCARELLI, Restaurateur,
Requérant - APPELANT

et

L:HONORABLE JUGE EDOUARD ARCHAMBAULT,
Gérant de la Commission des Liqueurs

de Québec,
INTIME

‘Sur Requéte au Juge en chef de la Cour du
Banc du Roi (Division d'Appel) pour autorisation a
poursuivre monsieur le Juge EDOUARD ARCHAMBAULT,
géerant de la Commission des Liqueurs de Québec.

] ATTENDU que le Requérant invoque qu'i
était porteur d'un permis deqLa Commissign dgs ii-
queurs de Quebec, "granted to him onm the 1st of May
1946, for the sale of alcoholic liquors in his ’
regstaurant and café situated at 1429 Crescent Street
sﬁeghe City and’District of Montreal, Province of ’
o the Clainant-Fotitionor for mees yhrey onss) Sronets
. - r for many years past, as well

:Zdtgchii fgthgr and motper, from whzm he gnhe;ited

nd ceq rei his aforesaid restaurant business", et
%945 i{:;ﬂ ? No 68 1lui aurait 3té, le 4 décembre
ooy 1 Aizgazgzg{te:narbitrai?egent retiré par le Juge
Commission des Liqueurssgeqsgééziode gerant de la dite

b4
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ATTENDU que le dit Requérant demande a
en dopmages-interets le

poursuivre personnellement ]
Juge EDOUARD ARCHAMBAULT, savoir pour uné somme to-
sente selon

tale de $253,741.00, laguelle somme represen :
lui la perte subie soit a raison d@'une confiscation
des liqueurs, soit a raison della perte de ses pro-
fits, soit en tout cas comme résultat de la su§d1te
annulation de son permis, qu'il qualifie d'illégale,

arbitraire et discrimipatoire.

ATTENDU que le Requérant fait reposer
cette demande d'autorisation a poursuivre sur 1'Ar-
ticle 12 de la Loi des Liqueurs Alcooliques, lequel

énonce: -

* 12, La personne nommée, en vertu de la
présente loi, comme gérant de la Com-
mission des Liqueurs de Québec, ne
peut etre poursuivie, pour les actes
par elle accomplis ou omis dans 1'exer-
cice de ses devoirs que lui prescrit la
presente loi sauf par le gouvernement
de la province, ou avec l'autorisation
du.juge en chef de la province ou,

s'il est empéché, par le doyen des
juges de la Cour d'appel.

La commission elle-méme ne peut €tre
poursuivie qu'avec le consentement
du procureur général. "

9ONSIDERANT ue c'est "personnellement"

que le Requérant demandg a poursuigre ains%lle
Gérant de 1la Commission des Liqueurs (to institute
legal proceedings against the Defendant personally...
enonce 1'allégation 6 de la requéte); les actes
g?iq?glsl}l est pour cela référé ayant toutefois et
accﬁm ii ensemble des allégations de la Requéte été
S vonplis par le Juge Archambault en sa capacité de
Liquor Commi ?mmiSSIOH ("as manager of the Quebec
tion No. 1 ission”, selon qu'il est dit & 1'alléga-
mission did ?s conéger of the guebec Liquor Com-
Liquor P unlawfully and arbitrarily camcel the

2 tionb No. 887, selon qu'il est dit a

1'allégation N :
0. 2; "on the order of the Defendant
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as manager of the Quebec Liquor Commiss%Qn withogt
notice or due process of law", selon qu il est dit
nas a result of the aforesaidq,

% 1'allégation No. 3; : i
?liegal,gunwarranted, discriminatory and arbitrary
acts and deeds of the Defendant-Manager”", selon

a'il est dit a 1'allégation No. 4; "acts and deeds

of the Defendant as manager of the Q?ebeg Liquor
Commission", selon qu'il est dit a 1 allegation

No. 5);

CONSIDERANT que 1'Article 12 précite de
la Loi des Liqueurs est pour le cas ou, abusant de
gses ‘onctions, le gérant de la Commission des Li-
queurs aurait de mauvaise foi, par motifs pervers
ou autrement, encouru personnellement la responsabi-
1ité civile prévue aux articles 1053 ou 1054 du Code

Civil;

CONSIDERANT que sous réserve d'un recours

2 1'action de in rem verso auquel la requéte ne

réfere nullement, il ne saurait y avoir de responsa-
bilité personnelle d'un gérant de la Commission
agissant dans les limites de ses attributions, a
moins que le Bequérant n'ait démontré, par les allé-
%atio?: ge ga {equete, que cette responsabilité résul-
e 80 e la loi, soit de son contrat o guasi-
contrat, soit de son délit ou guasi-délit;

CONSIDERANT que la demande du Requérant ne
fait rien voir a ce sujet;

. CONSIDERANT qu'a la face méme de la Re-
quete, rien n'apparait qui pGt impliquer responsabi-
lite personnelle du Juge Edouard Archambault, et que
ceci etant condition essentielle de 1'exercice du
pouvoif discréetionnaire que reconnait au Juge en
chef 1'Article 12 précité de la loi, toute telle
autorisation a poursuivre serait, dans les circons-
tances, sans aucune bage Juridique;

CONSIDERANT que la Requé

i . quete, telle que

zﬁgggee et telles que les gllégations'en sontqarti-

accﬁesi.ne 8¢ rapporte qu'a des actes qu'aurait
mplis le dit gérant dans 1'exercice de ses
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fonctions, mais pullement a des actes susceptibles
d'engager ou d'en déduire sa respopsabilite person-
nelle;

CONSIDERANT gue la Requéte dont il s'agit
doit par suite étre purement et simplement rejetée.

PAR CES MOTIFS, nous soussigné, Juge en

Chef de la Province de Québec, selon 1'aut-rité a
nous conférée aux termes de 1'Article 12 de la Loi

des Liqueurs Alcooligues,

REJETONS avec dépens la Requéte dont il

stagit.
(signé) SEVERIN LETOURNEAU

J.C.P.qQ.
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Under the Provisions of the
Alcoholic Liquor Act of the
Province of Quebec, R.S5.Q.
1941, Ch. 255

COURT OF KING'S BENCH
(Appeal Side)

CANADA
PROVINCE OF QUEBEC
DISTRICT OF MONTREAL

No. 176M

FRANK RONCARELLI, Restaurateur, cof the
City and District of Montreal, residing
at 1320 Sherbrooke Street West, Montreal,

CLAIMANT--PETITIONER

vs

THE HONOURABLE MR. JUSTICE EDOUARD
ARCHAMBAULT, of the City of Outremont,
District of Montreal, rvsiding at 7395

Dunlop Avenue,
DEFENDANT

PETITION FOR AUTHORIZATION TO SUE

TO THE HONOURABLE CHIEF JUSTICE OF THE PROVINCE OF
QUEBEC SITTING IN AND FOR THE DISTRICT OF MONTREAL,
COURT HOUSE, MONTREAL, P.Q.

. The petition of the abovenamed Claimant-
Petitioner respectfully represents:

1. That Petitioner is the owner of a resteur-
ant and café situated at 1429 Crescent Street, in
the City and District of Montreal, and was thé
holder of Liquor Permit No. 68, granted to him on
tpe 13t of gay, 1946, for the sale of alcoholic
%;quor in his said restaurant and café. The said
P;%gg§ permit had been granted previously to the
Peti oner for many years past, as well as to his

er and mother from whom he had inherited and
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acquired his aforesaid restaurant business;

That Petitioner has complied with all the

2. : C
requirements of the Alcoholic Liquor Act and has
conducted his business in accordance with the laws

of this province.

3. That on or about the 4th of December,
1946, the Defendant, who is the Manager of thg
Quebec Liquor Commission, cancelled in bad faith the
said Ligquor Permit No. 68 for the reasons and under
the circumstances hereinafter related.

4, On or about the 3rd of December, 1946, the
Hopourable Mr. Maurice Duplessis, leader of a political
party called "Union Nationale®, announced that he had
instructed the Defendant to cancel said Liquor Permit
No. 68 because the Claimant~Petitioner had acted as
surety or bondsman for a number of persons summoned
before the Recorder's Court of the City of Montreal
on charges of having violated a by-law of the City

of Montreal prohibiting people from peddlimng with-
out a License or Permit.

5. The said Honourable Mr. Maurice Duplessis
further stated that the Claimant-Petitioner was
using the revenues received by him in his restaurant
through the sale of alcoholic liquor by reason of
his holding a Permit from the Quebec Liquor Com-
g;s;;on as a surgtytgr bondsman, and that this use
is revenues e Clai - iti
o permitted.y laimant-Petitioner would

6. The said declaration by the

gaurlce Duplgssis did not reveal ihat aﬂ?nggiggli e
1mmora1.or dishonourable act hagd been committed b;
the Claimant-Petitioner and the said declaration was
made solely for political purposes.

T. No provision of th i
e Alcoholic Liquor Act
or of any other statute or law would authorg;e or
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The Defendant, who is a member of the

"Uni Nationale" and a supporter of.the Honogrgble
Mg?lggurice Duplessis, cancelled Claimant-Petitioner's
Permit to carry out the personal wi§hes of the

leader of the political party to which he belongs

anéd for no other reason.

8

9. The Defendant as a swornm officer of the
Quebec Liquor Commission is bound to administer
the said law according to its tenor and spirit,
faithfully and justly, and independently of his
political and personal opinions, feelings and rela-

tions.

10, In cancelling the said Permit for the
reasons and in the circumstances aforesaid the
Defendant committed a delict which caused to
Claimant-Petitioner the damages hereinafter mentioned
and for which he is responsible.

11. That on or about the 4th of December,
1946, for the same reasons as hereinabove more fully
detailed, the said Defendant did order a "raid"
upon Petitioner's premises and the seizure and
copfiscation of his property, to wit, approximately
$2800.00 of alcoholic liquors on the said premises
at 1429 Crescent Street, in the City of Montreal,
and did arbitrarily and illegally confiscate and
remove the said property from the premises of the
Claimant-Petitioner to a place or places unknown,
the whole without due process of law or notice to
the Petitioner and without any compensation or pay-
ment therefor being made to the Petitioner.

12. That, as a result of the i al
fault, discrimination angd arbitrary 2§2§§§azg gg:son
Defen@ant, and since the said acts and deeds were
dgne in such a manner as to cause notoriety and
disturbance and were widely reported in a large
number of papers, periodicals, magazin-s in Canada
and in tpe United States, as well as (n the radio,
{our Clglmant-Pe§itigner has suffered a most serious
bos§ an damagg in hls.well-established restaurant
usiness and will continue to suffer further and
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. d damages in the future as well as
greater losses an - 3 to ih
his personal reputation an o e repu-

damages Lo 8 b said business; Wwhich

tation and goodwill of his ] .
damages the Petitioner ijs entitled to claim from

the Defendant personpally.

That since the cancellation of the
aforesaid license, the Defendant as a further me ans
of illegal reprisal and persecution has continued
to abuse his power and authority contrary to the
purposes of the Alcoholic Liquor Act by repeatedly
stating that no liquor license 1n the futurg would
be granted in connection with the said piemises of
Defendant, thus depreciating the value of
Petitioner's business and property and preventing
him from selling same to bona fide purchasers.

13,

14. The Claimapt-Petitioner has the right to
claim from Defendant personally the damages caused
by reason of the said delict and the damages caused
to Claimant-Petitioner by the servants and workmen
of the Quebec Liquor Commission acting under the
instructions of the Defendant, the details of which
he estimates to be as fcllows:

(a) Cost of alcoholic liquor seized . . $ 2,800.00

(b) Loss of profit on the abovementioned
alcoholic liguor . . . . . . . . . 2,800.00

(c) Loss of profit in Claimant's restaur-
ant and Quaff Café section during
period December 4th, 1946, to May 1st,
1947, (holiday season) based upon same
period of operation in 1945 and 1946 8,141.00

(a) Damages to goodwill and reputation
of Claimant-Petitioner's business . 50,000.00

(e) Loss of pro in Li
. perty rights in L
Permit No. 68 . . . . . . .  auor 15,000 .00

(f) Damages to
_pérsonel reputation as a
result of illegal, unwarranted acts
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of the Defendant and adverse '
ublicity resulting from the ;ald
on Plaintiff's premises and distur-
bance of his lawful busipess . . . -$15,000.00
(g) Loss of profits for a period of at

least one year, i.e., until May

ist, 1948, of operations of Claim-

ant-Petitioner's restaurant and

Quaff Café section with liquor

permit as previously granted, re-

serving Petitioner's rights to
future damages after this date . . . 25,000.00

TOTAL $ 118,741.00
b ]
15. That in the premises your Claimant-

Petitioner is entitled to institute legal proceed-
ings against the Defendant personally for compensa-
tion of the aforesaid damages and for such other
remedies which may be available to Claimant-
Petitioner against the said Defendant.

16. That your Claimant-Petitioner requires
the authorization of the Honourable Chief Justice of
the Province of Quebec before instituting legal
proceedings against the abovenamed Defendant, and
QOes hereby make application for such authorization
in accordance with the provisions of Article 12 of
the said Alcoholic Liguor Act.

WHEREFORE your Claimant-Petitioner, under
reserve of his rights as abovementioned, prays that
by judgment of the Homourable Chief Justice of the
Province of Quebec to intervene herein, that he be
granted authorization to institute legal proceedings
agaxgst the abovementioned Defendant, the Honourable
@r. ustice Edouard Archambault, for the damages here-
1nabove’claimed, and for such other remedies as may
appertain to your Claimant-Petitioner against the
said Defendant in the circumstances hereinabove more

full . N
suit% set forth; the whole with costs to follow



10

20

30

40

XV

Appendix to Appellant’'s Factum

Moptreal, April 16th, 1947.

(signed) STEIN & STEIN
Attorneys for Petitioner

n J. AHERN
J. Ahemrn, K.C.

" F.R. SCOTT
Counsel for Petitioner

AFFIDAVIT

I, FRANK RONCARELLI, Restauranteur, of
the City and District of Montreal, residing at 1320
Sherbrooke St. West, being duly sworn do hereby

depose and say:

1. THAT I am the Claimant-Petitioner in the
present petition;

2. THAT the facts alleged in the foregoing
petition are true and correct.

AND I HAVE SIGNED.
(signed) FRANK RONCARELLI

Sworn to before me this
15th day of April, 1947

(signed) L. DAVID SMALL

Commissioner of the Superior Court
for the District of Montreal.,

e e S —
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COUR DU BANC DU ROI

PROVINCE DE QUEBEC
(en appel)

DISTRICT DE MONTREAL
NO. 176M.

Montréal, le 30iéme jour d'avril 1947.

PRESENT: EN CHAMBRE:
L'HONORABLE JUGE LETOURNEAU, J.C.

FRANK RONCARELLI, Restaurateur, of the
City and District of Montreal, residing
at 1320 Sherbrooke Street West, Mont-

real,
Claimant~-PETITIONER

vs

THE HONOURABLE MR. JUSTICE EDOUARD AR-
CEAMBAULT, of the City of Outremont,
District of Montreal, residing at 755

Dunlop Avenue,
DEFENDANT

en dommages ?fngff PgurGgutv isation & poursuivre
: -linterets le Gerant de la Commission des
Ligueurs de Québec ($118,741.00).

Sur Requéte de FRANK RONCARELLI, Restau-
gateur de la Cité et dqu District de Montréai, d:man-
ant au Juge en Chef de la Province une autorisation
iPeEI?Ie’ celle du premier alinéa de 1'article 12 de
a Loi gdes quueufs Alcooliques, de poursuivre per-

sonnellement'le Gerant de cette Commission des Li-
g?zggs, monsieur EDOUARD ARCHAMBAULT, en recouvrement
june somme de $118,741.00, & titre de 4 j
terets. ormRges T

ATTENDU que cette Requéte est la seconde
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i & seantée le 3 févrizr der-
la premiére présantée 1¢ fdfevrt r
ggeie?{SQT) e% pour un montant a2 §daa,44},00, ayant
&1é refusée par jugemspt du 5 du meme mI1S (1947 -
BoCo pn 105)"’;
ATTENDU que cett: seconde Requéte repro-

duit substantiellement la premiére, sauf la diffé-

rence susmentiounée quant au gontant des dgmmagesz
et sauf aussi qu'on y a ajouté les allégations 4 a 9
jnclusivement et 13 qui s’y trouvent, soit:

"4, On or about the 3rd of December;
1946, the Honourable Mr. Maurice Duplessis,
leader of a political party called "Unmion
Nationale", announced that he had instruc-
ted the Defendant io cancel said Liquor
Permit No. 68 because the Claimant-
Petitioper had acted as surety or bondsman
for a number of persons summoned before the
Recorder's Court of the City of Montreal
on charges of having violated a by-law of
the City of Montreal prohibiting people
from peddling without a Licence or Permit.

5. The said Honourable Mr. Maurice Du-
plessis further stated that the Claimant-
Petitioner was using the revenues received
by him in his restaurant through the sale
of alcoholic liquor by reason of his hold-
ing a Permit from the Quebec Ligquor Com-~
mission as a surety or bondsman, and that
this use of his revenues by the Claimant-
Petitioper would not be permitted.

6. The said declaration by the Ionour-
able Mr. Maurice Duplessis did not reveal
that any illegal, immoral or dishonourable
act had been committed by the Claimant-
Petitioner and the said declaration was
made solely for political purposes.

7. No provision of the Alcoholic Liquor
Act or.of any.other statute or law would
authorize or justify the cancellation of
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n the Permit of the Claimant-Petitioner

for the reasons mentioned in the
declaration of the Honourable Mr. Mau-

rice Duplessis.

8. The Defendant, who is a member of
the "Union Nationale” and a supporter of
the Honourable Mr, Maurice Duplessis,
cancelled Claimant-Petitioner's Permit to
carry out the persoue’ wishes of the
leader of the political party to which he
belongs and for po other reason.

9. The Defendanrt as a sworn officer of
the Quebec Liquor Commission is bound to
administer the said law according to its
tepor and spirit, faithfully and justly,
and irndependently of his political and
personal opinions, feelings and relations.

C e O @ &0

13. That since the cancellation of the
aforesaid license, the Defendant as a fur-
ther means of illegal reprisal and persecu-
tion has continued to abuse his power and
authority contrary to the purposes of the
Alcoholic Liquor Act by repeatedly stating
that no liquor license in the future would
be g;anted in connection with the said
prémises of Defendant, thus depreciating
the value of Petitioner's business and
property and Preventing him from selling
sameé to bona fide purchasers. "

. ATTENDU gue les six premiéres des allé-
gations nouvelles prgcitées ont gurtout trait a des
declarations du Premier Ministre de la Province,
:gorg qué la dernieére, la treiziéme de la présente
1,%“9?95 S¢ rapporte a de supposées déclarations de
futntlme, a 1'effet "that no liquor license in the

ture wogld be granted in connection with the
said premises of Defendant";

CONSIDERANT que si 1'économie de notre
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5 i vi i ' liquer, il y aurait
cédure civile devait s appllq ’ Y .
e de se retrancher derriere les

lieu, semble-~t-il, . x
réglés qu'elle pose et de dire que le Requerant
n'est pas dans 1les conditions voulues pour renouve-

7. N ” ’ »
ler une demande qui lui a déja ete refusee;

CONSIDERANT toutefois que sous réserve
de cette sérieuse objection de chose jugee, 1l pa-
rait au soussigné plus convenable et plus juste pour
les parties d'ep venir au mérite meme de cettle se-

conde demande;

CONSIDERANT que ces autres moyens sus-
mentionnés de la nouvelle Requéte, ne comportent
pas plus que les premiers gqu'il y ait lieu de per-
mettre une poursuite contre le gérant personnelle-

ment;

CONSIDERANT que cette référence a des
déclarations du Premier Ministre de la Province,
tend tout au plus a prétendre quel'Intimé en aurait
été influencé, que ce serait sur 1'avis du Premier
Ministre ou tout au moins de concert avec lui,
qu'il aurait ainsi décrété ume annuiation du "Liquor
Permit No. 68" que détepait le Requérant;

o CONSIDERANT qu'il appartensit au Gérant-
Intlge, avec ou sans suggestion ou approbation du
Premier Ministre, du Procureur Général, ou de qui
que ce fut, de décréter pour et au nom de la
Commission des Liqueurs Alcooliques, toute telle
annulation de permis, que ce fiit & 1'égard du Requé-
rant ou de tout autre, s'il croyait a propos de le
faire a raison des circonstances établies;

. CONSIDERANT que les pouvoirs que le
gerfnt-lptlme de la Commission des Liqueugs tient
e la Loi des Liqueurs Alcooliques, sont plutdt

d'ordre admipistratif que d'ordre judiciaire;

CONSIDERANT gue ce gé ]

. . ; gerant de la Commis-

s;zg des Liqueurs b?néficie en conséquence de 1'immu-

ggne {elat;vg qui s'attache a toutes décisions prises
S les limites de ses attributions, de bonne foi
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et par motifs d'ordre public;

CONSIDERANT qu'il y a en conséquence

i 16 er comme ne s'appliquant pas au présent
i;:? geeS?Z:u; de LORD HALLSEURY dang STARP vs WICK-
FIELD & AL (1891 A.C. p. 173), que cite avec appro-
bation la Cour Supréme du Canada dans WRIGHT
CANADIAN ROPES LIMITED vs MINISTER OF NATIONAL
REVENDE (1946 C.L.R. p. 139), non toutefois sans
avoir bien spécifié qu'il s'agissait la d'une déci-
sion d'ordre guasi judiciaire (voir pp. 165 - 166
du Rapport);

CONSIDERANT que les griefs de mauvaise
foi, de partisanerie politique et de haine ou re-
présailles que mentionne la Requéte, ne reposent sur
aucun fait ou aucune circonstance nettement établis
et pouvant rendre plausibles ces griefs;

CONSIDERANT que le dernier des griefs
précités, celui de 1'allégation 13 de la Requéte, ne
fait point voir que ces déclarations du Gérant-
Intimé, aient éte faites sans a propos et avec impru-
dence;

‘ CONSIDERANT qu'il y a lieu de tenir pour
fait et accompli par la Commission, ce que la Requéte
attribue a son Gérant, 1le présent Intimé;

CONSIDERANT que le Gérant-Intimé est a
ce sujet demeuré dans l'exercice de ses fonctions;

“ ?ONSIDERAN? que sans en aucune fagon re-
connaltre qu'il y ait a ce sujet lieu & poursuite
contre la Commission, il est manifeste que c'est biep
giuégz ?aeége :e revient la responsabilité de tout

= 4 quete impute a so 5 3
Intimé; p D gerant, le présent

CONSIDERANT que le Gérant g
_ _ e la Commis-
3}0n des Liqueurs n'est ep principe ~ comme c'est
ailleurs le cas de tout gérant —, que le mandatai-

re de cette Commission, et P
l'article 1715 du Code Civits. ~=L00 que 1'édicte
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» 1715. - Le mandataire ag@sgant au nom
du mandant et dans les limites de son
mandat n'est pas responsable personnel-
lement envers les tiers avec qui il
contracte, excepté dans le cas du fac-
teur ci-apres spécifié en 1l'article
1738, et dans le cas de contrats faitg
par le maftre pour 1'usage de son bati-

ment. "

1'article 1054 du méme Code Civil voulant qu'en cas
de dé1it ou guasi-délit le maitre ou commettant
soit responsable du dommage cause par tout employé
ou représentant dans l'exercice des fonctions aux-

quelles il est employé;

CONSIDERANT que si nonobstant cette
régle, il est des cas ou un gérant, employé, manda-
taire ou représentant puisse €tre personnellement
recherché en dommages-intér€ts, la Requéte soumise
ne fait rien voir de suffisamment précis et certain
pour qu'il puisse &tre conclu, dans le présent cas,
a une responsabilité personnelle du Gérant-Intimé;

) CONSIDERANT que de simples et vagues
allégations d'intentions ou de motifs, méme suppor-
tées d'upn affidavit du Requérant, ne sauraient
suffire a déterminer 1'autorisation recherchée;

_ R . CONSIDERANT que cette autorisation par-
ticuliere a poursuivre le Gérant de la Commission
des Liqueurs Alcooliques, n'en est pas une purement
de forme ou de procédure, 1'intention manifeste du
leglslatgur ayant eté, d'une part la sauvegarde de
tout droit certain mis en péril, et d'autre part
prevenir le danger de poursuites vexatoires et aux-
quelles cet officier spécial qu'est le Gérant de la

Co Ssion des Liqueurs, pourrait et devrait €tre
expose;
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refuser.
PAR CES MOTIFS:

Nous sousslgne, Juge en chef de la Pro-
vince de Québec, selon 1'autorité a rous conférée
aux termes de 1'Article 12 de 1la Loi des quueurs
Alcoollques, rejetons avec dépens la Regquéte dont i1l

stegit.

{signé) SEVERIN LETOURNEAU

J.C.P.Q.
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ALCOBOLIC LIQUOR ACT, R.S.Q. 1941, Ch. 235

(Subsequent amendments, if any, are
irrelevant to this cause

-

AN ACT RESPECTING ALCOHOLIC LIQUOR

1. This act may be cited under the name of
the Alcoholic Liquor Act. R.S. 1925, c¢. 37, s. 1.

DIVISION 1
DECLARATORY AND INTERPRETATIVE PROVISIONS

2, This act shall apply to the whole Prov-
ince, but its application shall be suspended in
every municipality where the Canada Temperance Act

is ip force.

Nothing in this act must be interpreted
as forbidding or regulating any transaction which
is not subject to the legislative authority of the
Province. R.S. 1925, c¢. 37, s. 2.

3. Fo? tye interpretation of this act, unless
the context indicates a different meaning, -

1. The word "alcohol" means the prod of
distillation of any fermented liquid,prectgzied
either once or oftener, whatever may be the origin
thereof; and includes synthetic ethyl alcohol and
?;ngol which is considered non-potable under custom

b

2. The word "spirits" me i
: ) ans any beverage which
goptalns alcohol obtained by distilzation m%xed wgth
rinkable water and other substances in solution, and

includes, amon :
and gin;, g other things, brandy, rum, whiskey
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The word "wine" means any alcoholic beverage

tation of the natural sugar

ples, etc.) or other
(honey, milk,

3.
obtained by the.fermen
coptents of fruits (grapes, ap
agricultural product containing sugar

etc.);
The word "beer" means any beverage obtained

4.
by the alcoholic fermentation of an infusion or
decoction of barley malt and hops in drinkable

water;

5. The words "alcoholic liquor" include the
four varieties of liquor above defined (alcobhol,
spirits, wine and beer), and every liquid or solid,
patented or not, containing alcohol, spirits, wine
or beer and capable of being consumed by a human
being. Any liguid or solid containing more than one
of the four varieties above defined is comnsidered
as belonging to that variety which has the higher
percentage of alcohol, according to the order in
which they are above defined;

6. The word "meal"™ means a meal, the price
whereof is forty cents or more, exclusive of the
amount charged for any alcoholic liquor served with

the food;

7. The word "club®™ means a corporation created
by competent authority - other than that mentioned
in the Amusement Clubs Act (Chap. 304), the Fish
and Game Clubs Act (Chap. 155) or the National
Benefit Societies Act (Chap. 305), - which is the
owner, lessee or occupant of an establishment
operated solely for objects of a national, social,
patriotic, political, or athletic nature, or the
like, but not for pecuniary gain wherein only
members and persons invited at the expense of
members are admitted, and the property as well as
the advantages of which belong to all the members:
it also means the establishment SO operated; ’

8. A "member of a club™ is
a person wh
whether as a charter member or admftted in :;cord-
ance with the by-laws of the club, has become a
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. who maintains his membership by the
ues in the manner established

h rules and by-laws, and whose name and
ggdiggs is entered on the list of members.supplied
to the Commission at the time of the application for
a permit under this act, ory if admitted thereafter,
within thirty days after his admission;

member thereof,
payment of his annual d

The word "tavern" means an establishment

9.
situated in a city or town and specially adapted for
the sale by the glass of beer to be consumed on the
premises;

10. The word "Commission"” means the commission
created by this act under the name of "The Quebec
Liguor Commission™ or "Commission des liqueurs de

Quebec™;

11. VWhenever they refer to anything forbidden
under this act, and relating to alcoholic 1liquor,
the words “to sell"™ include: to solicit or receive
an order for; to keep or expose for sale; to
deliver for value or in any other way than purely
gratuitously; to peddle; to keep with intent to
sell; to keep or tramsport in contravention of
section 45 of this act; to traffic inm; for any
onerous consideration, promised or obtained,
directly or indirectly, or under any pretext or by
any means whatsoever, to procure or allow to be
procured for any other person;- and the word "sale"
includes every act of selling as above defined;

12. .The word "person" includes partnership,
corperation and club;

13. The word "whosoever" when used in reference
to any offender under this act, includes every
person who acts for himself or for any other
person; and includes also such other person;

14. The word "residence™ mean
) s the premises
ngrgnzlgg::o:hge51des, permapently or temporarily,
i aggregation of the '
by him, as well as the cellars; rooms {nhabited
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15. The words "to peddle™ when used inp refer-
ence to alcohol, spirits, wine or beer, mean to
carry on one's person or to transport with one,
or with the aid of apother person, with intent to
sell the same outside any establishment :here the
sale thereof is allowed; - and the word "peddling"

means the act of doing as aforesaid;

16. The word nestablishment” means any place
where alcoholic liquor of one or more varieties is
sold or used under the authority of this act, or
manufactured by virtue of any act of the Parliament

of Canada;

17. The word "traveler" means a person who, in
consideration of a given price per day, or fraction
of a day, on the American or European plan, or per
meal, a table d'hbte, or a_la carte, is furnished by
another person with food or lodging, or both;

18, The word "café" means an establishment,
situated in a city or town of over twenty thousand
souls and provided with special accommodation where,
in consideration of payment, food is habitually
furnished to travellers and alcoholic liguor is
served with meals;

19, The word "restaurant" means an establish-
ment, situated in a city or town of over twenty
thousand souls and provided with special accommoda-
tion where, in consideration of payment, food is
habitually furnished to travellers and beer and
wine are served with meals;

‘ 20. The word "hotel"™ means an establishment
in regular operation, provided with special accom-
modation where, in consideration of payment, food
and ledging are habitually furnished to travellers,
and hav1gg.at least fifty bedrooms if situated

in the c;tles of Quebec and Montreal, at least
twenty-five bedrooms if situated in any other

city or town’ and at least twen .
other cases; ty bedrooms in

21. The word "inn" means an establishment in
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provided with special accommoda-

i re. in consideration of payment, food and
{;gzizgearg habitually furnished to travellers, and
having at least thirty bédrooms if situated in the
cities of Quebec and Montreal, at least twenty bed-
rooms if situated in another city or town, at least
six bedrooms if situated elsewhere in region A,
and at least ten bedrooms in other cases;

regular operation,

29, The word "vehicle™ means any means of
transportation by land, by water or by air, and
includes everything made use of in any way whatsoever

for such transportation;

23. The words "disorderly house” have the
meaning given them by Part V of the Criminal Code;

24, The word "population®™, means the number of
inhabitants in a municipality as determined by the
last federal census;

25. The word "bedroom™ means a rocom in a hotel
or inn fitted up as a sleeping apartment for
travellers or for the staff and provided with suit-
able furniture for that purpose. It does not in-
clude tourist cabins or camps, even if they form
part of an establishment opsrated as a hotel or inn.
Every bedroom must have a door opening into a
passage and be provided with at least one exterior
window;

26. The expression "region A" means the Island
of Montreal and the electoral districts of Argen-
teuil, Bagot, Beauharnois, Berthier, Brome, Chambly,
Chapeauguay-Laprairie, Two Mountains (Deux-antagneS),
Gatineau, Hh}l, Buntingdon, Iberville, Jacques-
ggrt1er, Joliette, Labelle, L'Assomption, Laval,
Bisgifgnge% Missisquoi, Montcalm, Papineau, Pontiac,
thg estegghzfghﬁze:; Rgnville, Shefford, St. Hyacin-

? i = 1
e Vandreuil~Souf;n;§s:1e' Terrebonne, Three Rivers

27. The expression "regj 1
: gion B™ means the territo
of the Province not included in region A, R.S. 192;Y
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c. 37, 8. 33 3 Geo. VI, c. 22, 8. 1; 5 Geo. VI,

c.24, s.l.

4 Every delivery of alcoholic liquor in a
delivery for value, and

disorderly house shall be a
shall constitute a sale.

ery of alcoholic liguor

Every other deliv
made otherwise than by purely gratuitous title,

shall constitute a sale.

In any proceeding instituted under this
act, the burden of proof that such delivery was by
purely gratuitous title shall be upon the defendant.

R.S. 1925, c. 37, s. 4.

. DIVISION 11

THE QUEBEC_ _LIQUOR _COMMISSION

5. A Commission is by tkhis act created under
the name of "The Quebec Liquor Commission®, or
"Commission des ligueurs de Québec", and shall
constitute a corporation, vested with all the rights
and powers belonging generally to corporations.

The exercise of the functionsg duties and
powers of the Quebec Liquor Commission shall be vested
in one person alone, named by the Lieutenant-Govemor
in Council, with the title of manager. The remunera-
t;on of such person shall be determined by the
Lieutenant-Governor in Council and be paid out of
the revenues of the Liquor Commission. R.S. 1925, c.
37, s. 53 1 Ed. VIIIX ?2). c. 14, ss. 1 and 5; 1
Geo. VI, c. 22, 88. 1 and 5. ’

6. The officers, i
» lnspectors, clerks and
gzhiipzzfizﬂeﬁs zﬁethe Quebec Liquor Commission shall
_manager who shall fix their
gﬁggigogr remuneration, assign to them their official
dutie sdan titles and define their respective
shallsbzn ?Swerg, Their salary or remuneration
paid out of the revenues of the Liquor Com-
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such salary or remuneration shall, how-
subject to the approval of the Lieutenant-
in Council whenever he may so enact.

mission;
ever, be
Governor

The Lieutenant-Governor in Council may,
however, upon the recommendation of the manater,
appoint an assistant-manager, who must reside in
the district of Quebec and who shall have the func-
tions and duties attributed to him by the manager.
The remuneration of the assistant-manager shall be
fixed by the Lieutenant-Governmor in Coupcil and be
paid out of the revenues of the Quebec Ligquor Com-
mission. R.S. 1925, c¢. 37, s, 6; 1 Ed. VIII (2),
c. 14, s. 2; 1 Geo. VI, c. 22, s. 2.

7. No vacancy in the office of manager of
the Commission shall have the effect of dissolving
it, and the Lieutenant-Governmor in Council may fill
every such vacancy. R.S. 1925, ¢. 37, 8. 7; 1

Ed. VIII (2), c. 14, ss. 1 and 5,

8. The head office of the Commission shall
be in the city of Montreal., R.S. 1925, c. 37,
s. 8 1 Ed. VIII (2), c.14, ss. 1 and 5.

9. The functions, duties and powers of the
Commission shall be the following:

. i:. . To buy, ?avg in its possession and sell,
8 own name, alcoholic liquor in the mannper set
forth in this act; 1 :

b. To lease or occupy any buildi d
required for its operationgf y ng or lan

c. ¥n accordance with the re
:nde:gsectlon 15, to borrow sums ofg::::;fnzuzigg‘
o:e b etggygent thereof and of the interest there-
otiery ransfer or Pledge of goods or in any
Lhe: ngnner required or permitted by law and
fﬁdoigg :;éy by the Bank act; - to issue, sign,
Ladorse Accept cheques, promissory notes, bills
ange and other negotiable instrunents;

d. i
fo control the possession, sale and
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delivery of alcoholic liguor in accordance with
the provisions of this act;

€. To grapnt, refuse, Or cancel permits for

the sale of alcoholic liquor or other permits in
regard thereto, and to transfer the permit of any

person deceased;

f. Po inform the Attorney-General of the in-
fractions of this act, of which it has knowledge;

g. To act, for the purposes of this act,
as the competent provincial authority in conmection
with customs and excise matters;

h. To appeint every officer, clerk, or other
employee required for its operations, dismiss thenm,
fix their salaries or remuneration, assign thenm
their official positions and titles, define their
réspective duties and powers, and éngage the ser-
vices of experts and of persoins engaged in the
practice of a profession. R.S. 1925, c. 37, s. 9;
24 Geo. V, ¢. 17, 8. 2; 1 Ed. VIII (2), c. 14,

ss. 1 and 5.

10. The Manager of the Commission and every
person appointed to any position by the Commission
must, on entering upen his duties, take an oath

in conformity with section 11 of the Provincial
Revenue Act (Chap. 73). R.S. 1925, c. 37, s. 10;
1 Ed. VIITI (2), c. 14, ss. 1 and 5.

11. The manager and every person appointed
to any gmployment for the Quebec Liquor Commission
shall, if, on his entry into office, required
tpereto by the Lieutenant-Governor in Council

give security, in conformity with sections 12’t0
40 of the Public Officers Act (Chap. 10), by a
guarantee policy for the amount fixed by'the
Lieutenant-Governor in Councij. R.S. 1925, e¢. 37
s. 11; 1 Ed. VIII (2), c. 14, s. 3. v ’

12. Nc one appeinted und i
er this act as
manager of the Quebec Liquor Commission may be sued,
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e or omitted to be done by him in the
o2 e duties vested in him ugderithis
cept by the Goveranment of this Province, or
:gtﬁ 2§e gntﬁzrization of the Chief Justice of the
Province or, if he be prevented from granting such

authorization, by the senior judge of the Court of
Appeal.

for acts
exercise of th

The Commission itself may be sued only
with the consent of the Attormey-General. R.S.
1925, c. 37, s. 12; 1 Ea. VIII (2), c. 14, s. 4.

13. .Every employee of the Commission shall
be a public officer, and the one month's notice
required in the case of any action for damages
against any such officer, must be served upon the
Commission as well as upon the defendant. R.S.

1925, e¢. 37, s. 13.

14, Neither the manager nor any employee of
the Commission may, directly or indirectly,
individually or as member of a partnership or
corporation or as shareholder of a company, have
any interest whatsoever in dealing in or in the
manufacture of alcohol, spirits, wine or beer,

or in any enterprise or industry in which such
alcoholic liquor is required, nor receive any
commission or profit whatsoever from nor have in-
terest whatsoever in the purchases or sales made
by the Commission or by the persons authorized by
virtue of this act to purchase or sell alcoholic
liquor.

No provision of this section shall pre-
vent the manager or any employee from purchasing
and keep@ng in his possession, for the personal
use of himself or members of his family, any
alcobolic liquor which may be purchased or kept
by any person by virtue of this act. R.S. 1925,
c.37, s.14; 1 Ed. VIIT (2), c. 14, ss. 1 and 5.

15. The Lieutenant-Governor i i

€ n Council may
make any regulation he may deem necessary for the
carrying out of this act, and may amend or repeal
any such regulation, respecting:
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a. Loans made by the Commission;

b. The keeping of its books and the rendering
and auditing of 1ils accounts;

The condition and inventory of the goods

c.
BOSJ 1925’ co 37’ So 15'

it has on hand.

16. The Commission may make any regulation it
may deem necessary for the carrying out of this act_
regspecting its internal economy and the conduct cf_lts
business, and may amend or repeal any such regulation.
It must, whenever reguired, transmit a copy_of every
such regulaticn to the Lieutenant-Governor in

Council.
If any regulation of the Commission be
approved by the Lieutenant-Governmor in Council and
published in the Quebec Official Gazette, every
contravention of any provision of such regulation shall
be anp offence under this acit; and shall entail the
penalty provided therefor by section 56.

No regulation made by the Commission and
approved and published as above mentiioned, may be
repealed or amended save by aanother regulation of
the Commission, approved and published in the same
way« R-So 1925’ C. 37’ S, 16a

17. Every order given by the Commission for
alcobolie ligquor must bear the signature of the
manager. A duplicate of every order shall be kept
at the head office of the Commission. R.S. 1925,
c. 37, s. 17; 1 E4. VIII (2), c. 14, ss. 1 and 5.

i8. Loans by the Commission must be made only
gt such ?ank or banks as the Provincial Treasurer,
in his discretion, shall indicate.

o Every sum of money collected by the Com-
mission gust be deposited in the name of the Com-
$1981on in such bank or banks as the Provincial

reasurer, in his discretion h i .
1955, o0 370 s te s shall indicate., R.S
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19. All property possessed by the Commission
and all profits earned by it are the property of the

Province.

sum of money collected by the Com-
Provincial Treasurer considers

n demand, be handed over to him,
and every such sum of money, after it is so handed
over, shall form part of the consolidated revenue
fund of the Province. R.S..1925, ¢c. 37, s. 19.

Every
mission, which the
available, shall, ©

20. The Commission shall render an account to
the Provincial Treasarer, in the manner and at the
times indicated by the latter, of its receipts and
disbursements, as well as its assets and liabilities.

Its operations shall be subject to ex-
amipation and audit by persons appointed therefor by
the Lieutenant-Governor in Council. R.S. 1925, e¢. 37,

s. 20.

21. The Commission may have the following
stores and warehouses:

1. Its principal store and warehouse in the
city of Montreal, in any place indicated by the
Lieutenant-Governor in Council;

2. Branches of such principal store and
warehouse in such cities and towns as the Commissijion
may cheoose, and to the number that it decides.

Nevertheless, there must not be estiab-
lished any branch:

a. In any city or town where a prohibi-
tion law is in force, applying specially to such
municipality or to the county of which it forms part;

b. In any city or town whose population
;xceeg; :iv; thousand inhabitants, and wgoge council
as, y~-law, enacted that no
established thérein; such branch may be
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c. In any city or town whose population
does not exceed five thousand iphabitants, urless
the establishment of such branch be regquested by a
by-law of the council, approved by the majority in
pumber of the municipal electors who have voted,
and fyled in the office of the Commission. A by-
law requesting the establishment of a branch of
the Commission cannot be revoked during the two
years next following. The provisions of the Quebec
Temperance Aet {Chap. 257) which are not incompat-
ible with the provisions of this paragraph c,
shall apply, mutatis mutandis, to the approval and
revocation of such by-law. R.S. 1925, e¢. 37, s.21.

DIVISION IIIX
SALE AND DELIVERY OF ALCOHOLIC LIQUOR

1. Conditions of sale and delivery

22, It is forbidden to sell or deliver in
this Province any alcohol, potable or non-potable,
or any spirits, wine or other alcoholic liquor,
with the exception of beer, for which provision

is made in sectioun 25,

cheyerﬁ it may be so0ld or delivered to

gr ?z the Qomnlssion, or by any person authorized
y it, or in any case provided for by thi .
R.S. 1925, ¢. 37, s. 22. Y s act

23. 1. Whenever the alcohol or spiri

the Commission is ir a bottle, the fat;:i ;S;g gz
wrapped up or corked so as to prevent fraud and
the bottle or its wrapper must bear the labél of
the Commission and show the sale price.

2. Every s&ale by the Comm i
cor couh. ission shall be

3. Subsection 1 of this section shall not
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apply when the Commission sells alcoholic liquor
in virtue of a permit issued by it or under the
authority of section 49 or to the government of a

territory other than this Province, or to a com-
mission, to & bureau or to an officer representing

that government for the sale of such liquor in such
territory. R.S. 1925, c¢. 37, s. 23; 17 Geo. V,
c. 21, s. 1; 5 Geo. VI, c. 24, 8. 2.

s

24. If any alcoholic liguor sold by the Com-
mission is to be delivered in any city or town
where the Commission has a store or warehouse, the
delivery shall be made in the manner determined by
the Commission. If it is to be delivered else~-
where, the delivery shall be made by the Commission
by parcel post, common carrier or express company.

R.S. 1925, c. 37, s. 24.

25. The sale or delivery of beer is forbidden
in the Province, unless such sale or delivery be

made by the Commission or by a brewer or other
person authorized by the Commission under this act,
and in the manner hereinafter set forth. R.S. 1925,

c. 37, 8. 25.

26. No brewer may sell beer or ship it, either
into or within the Province or from the Province, -

1. Unless a permit therefor be granted to him
by the Commission, upon payment of the duties pres-

cribed;

2, Unless such sale or delivery within the
Province be to a person authorized by the Commission
to sell beer, or beer and wine, as the case may be.
R.S. 1925, C. 37. S. 26; o Geo. VI’ C. 24, s. 3.

27. 1. Every brewer must make to the Commission,
every month, 'in the form that it shall determine, &an
exact return of all his sales of beer shipped into
or within the Province or from the Province, during
the preceding calendar month, showing the gross
amount of such sales.

2. Any brewer who fails to make such return to
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the Commission within the fifteen days follpwing
the expiration of any calendar month for which it
should be made, shall be guilty of an offence, and
1iable to a fine of fifty dollars per day, for
each day's delay, counting from the expiration of
such fifteen days. R.S. 1925, ¢. 37, s. 27.

28. 1. The Commission may have an examination
made of the brewer's books, or may otherwise check

the accuracy of any such return.

2. Any brewer who refuses to allow such
examination or who fails to make an accurate return
according to the instructions of the Commission,
shall be guilty of an offence, and shall be liable,
in addition to the costs, to a fine of one thousand

dollars. R.S. 1925, ¢. 37, s. 28.

29. The Commission may appoint amn inspector
and authorize him to remain at the premises of any
brewer to verify there the quantity of beer sold.

The brewer, his officers and other em-
pleyees shall be bound to furnish the inspector with
such information as he may require and to allow and
faciliate for him the visiting of the premises and
the examination of any correspondence, book, bill
of lading, order, invoice, document or paper whatso-
ever whereof he desires to take cognizance in order
to verify the guantities of bheer sold or shipped dy

the brewer.

Every person infringing the provisions of
the preceding paragraph commits an offence and shall
be liabley in addition to the costs, to a fine of
five hundred dollars for each day such of fence con-

tinues.

Whenever the offender is an officer or
ap employee of a brewer, the latter, as well as the
actual offender, shall be personally liable for the
fines imposed for an offence against this section
and may be prosecuted for the recovery of such fines
as if he had himself committed the offence. R.S.
1925, c¢. 37, s. 28a; 3 Geo. VI, c. 22, s. 2.



10

20

30

40

XXXVvViil

Appendix to Appellant'’'s Factum

30. 1. The following persons may.also, in the
cases and under the conditions“herelnafter set
forth, sell certain alcoholic liguor in tbe manner

hereinafter indicated, to wit:

1. Any person inp charge of a hospital
recognized by the Commission as such, shall
have the right to administer alcoholic liquor
to its patients, and to charge them the value

thereof;

2., Every person having any trading post
or industrial or mining establishment in New
.Quebec or other territory in the northernm
parts of the Province;, designated from time
to time by the Lieutenant-Govemor in Council,
may sell alcoholic liquor at such post or
establishment to its employees and to the
people living in such territory, - provided
that a permit therefor be granted him by the
Commission, upon payment of the prescribed
duties. Such permit may be subject to such
conditions and restrictions as the latter may

establish or impose;

3. a. Any person in charge of a hotel
or a café may, during a meal taken by a
traveller, sell to him alcoholic ligquor (ex-
cept draft beer), which he and his guests
must consume on the premises during the meal,
provided that the Commission has granted a
permit for such purpose to the said person,
upon payment of the duties prescribed;

b. Any person in charge of a hotel,
steamboat, dining-car or club may sell to
apy traveller or member of the club,; as the
case may be, alcoholic liquor (except draft
beer) which must be consumed on the premises,
provided that the Commission has granted a
permit for such purpose to the said person,
upon payment of the duties prescribed.

No such permit shall be granted for
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a hotel situated outside of cities and towns
and of region A, If, however, it be estab-
l1ished to the Commission's satisfaction that
suck a hotel is needed for tourist-travel,

the Commisgsion may grant. such permit in region

towng,

B, outside of cities angd town

The permit for a steambeat or a dining-
car may be granted only for a steamboat or
dining-car operating a regular service
between two points in this Province situated
at a distance of at least fifty miles from
each other, and shall authorize the sale
while in transit oniy and not during trips
cutside of its regular service;

¢c. Any person in charge of an ipn or
restaurant may, during a meal taken by a
traveller, sell to him wine and beer (except
draft beer) which he and his guests must
consume on the premises during the meal,
provided that the Commission has granted a
permit for such purpose to the said person,
upon payment of the duties prescribed;

d. Any person in charge of an inp in
region A may sell to amy traveller wine and
beer {excepti draft beer), which must be con-
sumed on the premises, provided thkat the
Commission has granted a permit for such
purpose to the said person, upon payment of
the duties prescribed;

4. Any person ip charge of a grocery,
may sell beer at such store, upon order
given at his store or by telephone, on con-
dition: that no quantity of less than one
bottle be sold; that such beer be not
consumed in such store or any dependency
thereef; that it be delivered either at
such store, at some other place in the
municipality ip which such store is
situated, or at some place in an adjoining
municipality mnet under e prohibitory law,
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or that it be delivered outside such mun-
jcipalities in the manner indicated in section
46: that a permit therefor be granted him by
the Commission,; upon payment of the duties
prescribed, and that such permit be in forge°
Tp a village or rural mupicipality, a permit
under this paragraph 4 shall not be granted
save to a person in charge of 2 hotel or inn
licensed under the Quebec License Act {Chap.
76), and whe is, at the same time;, the holder
of a permit umder parggraph 3 of this section.
For the purposes of this paragraph, the island
of Montreal shall be deemed to be one mupici-
pality;

5. Apy person in charge of a tavern may
sell therein beer by the glassy; previded that
it be consumed on the premises, and that a
permit to that effect has been granted to him
by the Commissiong; upon payment of the duties
prescribed;

6. Any person in charge of a banquei may
sell thersat wine and beer (except draft beer),
provided that it be consumed on the premises and
that a permit therefor has been grantéd to him
by the Commission, upon payment of the duties
prescribed.

2. In every such case, the alcohol, spirits
or wine must have been bought directly from the Com-
mission by the hospital or the holder of the permit,
and the beer must have beer bought directly by the
holder of the permit from a brewer who is alsc the
holder of a permit or from a store keeper who is also
the holder of a permit.

_ 3. The application for the permit and the
perpit itself must contain sufficient information to
identify the place where such permit may be used.

4. A brewer may have, at such places and
in such & manner as the Commission may determine,
warehouses for the distribution of the beer which he
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Any person in charge of such a warehouse
may sell or deliver the said beer, on condition that
he himself be designated as storekeeper in the
permit granted by the Commission for such warehousse;

that the sale or the delivery in this Province be
made to a person holder of a permit for the sale of
pbeer, and that such beer be pot consumed in such
warehouse or’y any dependency thereof. R.S. 1925,
c. 37, 8. 30; 3 Geo. VI, ¢, 22, s, 3; 4 Geo. VI‘

.20, s.1; 5 Geo. VI, c. 24, Sed.

has made.

31. The Commission must pay into a special
fund get apart for the reimbursement, in- capital and
interest, of the loans made or which may be made for
aiding the unemployed, for each bottle sold, the

following amountse:

a. Five cents if the capacity of the bottle
is thirteen ounces oSr less; or

b, Ten cents if the capacity of the bottle
ig over thirteen ounces dbut not over twentiy-seven

ounces; OrI

c, FPifteer cents if the capacity of tbe
bottle is over twemty=-seven ounces.

Suck tax to be knowe as "Unemployment
Tax" shall be payable dy the purchaser of alcohol
or spirits to the Commission which in such case
acts as an agent of Provincial Revenue. R.S. 1925;
c. 37, s, 43a; 22 Geo. V, c. 32; s. 13 3 Geo.
VIQ Ce 22‘ 8. O,

2. - Permits to sell

32. No permit shall be granted other
ar irdividuazl, and in his personal name. than o

The application for a permit mzy De
only by a British subject, must be signe;yby tgzde
applicant before witnesses, and must give his
surnamey Christian names, age, occupation, nationality
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apnd domicile, the kind of permit required and the'
place where it #will be used, and must be accompanied
by the amount of the duties payable upon the
application for the permit. The applicant must
furnish all additional information which the Com-

mission may deem expedient te ask for,

If the permit is to be used for the benefit
of a partnership or corporation, the application
therefor must likewise be accompanied by a declara-
tion to that effect, and duly signed by such partner-
ship or corporation., In such case, the partrership
or corporation shall be responsible for any fine and
costs, to which the holde:r of the permit may be
condemned; and the amount thereof may be recov-
ered before any court having jurisdiction, without

prejudice to imprisonment; if any.

All epplications for permits must be
addressed to the Commission before the 10th of Jap-
uary ir each year, to take effect on the 1st of May
ip the same year. R.S. 1925, ¢. 374 8. 32; 5 Geo.

Vi, c. 24, 8. T.

33. 1. The Commission may determine the manner in
which a tavern, dirirg-room and other room must be

fitted up, furnished and equipped in order to allow
the exercise therein of the rights conferred by the

permit.

2. No room in which alcoholic liquor is sold
under a permit contemplated in this act shall be
equipped with compartments, divisions, partitions or
other obstructions which prevent a full and complete
view, in the interior, of the whole room by every
perscn present. {Footnote: "Under sectior 30 of
the Act 5 Geo. VI, c. 24, this provision shall not
apply, before the 1st of May, 1942; to establish-
ments where a permit for a restaurant was in force
on the 30th of April, 1941, except to such extent
as the Commission may require,n)

‘ 3. No alcoholgc liquor may be sold or served
ir a hotel, imm, café, restaurant or steamboat,
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except in the rooms indicated by the Commission.

4., The sale or delivery of aleoholic iiquor
in the bedrooms of a hotel or inn is forbiddzsn in

all cases.

5. Any tavern situated in a hotel or inn
mst be operated solely in a room indicated by the
Commission and separated from the other rooms for
which ancther permit may be granted under this act.

6. No permit shall be granted to any person
to sell alcoholic liguor in a hotel, inmn, café,
restaurant or grocery store unless such persom, -~
or the partnership or corporation for whose profit
the permit is applied for --, is owner of the
premises or lessee under a written lease for a
period of at least cne year.

7. Every holder of 2 permit to sell certain
alcoholic iliguor in a café, restaurant or grocery
store mist affix to the main window of his establish-
ment, or on the door of the main entrance;, his name
and the following inscription: "Holder of Ligquor
Comnission Permit No....", in uniform letters of not
less than three-quarters of an inch in height.

8. Every holder of a permit to sell certain
alcoholic liquor im a2 hotel, imn, café, restaurant
or grocery store must at all times keep in bis
establishment & set of books and documents respec-~
ting his purchases of liquor, stating the quantity,
price and date of each purchase and the name of
the supplier. Such books and documents must at all
times be kept at the disposal of the Commission for

examinatiocn.

8. The Commission may reguire that every
holder of a permit for the sale of certain alcobolic
liguor, under section 30, shall make a return of his
purchases and sales, in such manner and at such times
as may be determined by the Commission.

10. No permit to sell beer in a grocery store
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shall be granted, 2nless such estakiishment 1s
situated on the grouad fiogor and is provided with

a quantity of other merhandise decema2d by the
Commission sufficient for it %o be considz2red as an
actual grocary siors, and unless the kind 5f bus-
ipess carried or is of such naturs that no tusiness
may be carried or therein on Sunday .

31, No holder of a permit to sell czartaiz
alcoholic liguwer in a hotel, inn, café or rastaurant
shall give any perfcrmances Or shows or allow danc-
ing, even under municipail authorization; without the
Compission's consent. R.S. 1925, c¢. 37, ss. 31; 33~
331; 5 GGOo VIQ Co 245 S$So, 6“'70

34, i. The Commission may refuse to grant any
pormit.

2. The Commission must refuse to grant any
permit for the sale of alcoholic liguor in any
munjcipality where a prohibition by-iaw is in force.

A prohidbition dby-law may, at any time,
notwithstanding any law to the contrary; be revoked
as to wine and beer, or as to beer only,; and in such
case, such revocation shall not omnly amend the
prohibition by-Iaw but shall consti ute a raquest io
the Commission, in conformity with subsection 4 of
this sectiorn. Such revoking by-law must be passed
by the council and be submitted to the electors in
accordance with the prohibition act or law under
which the vprohibition by-law has been passed, and
mst esiablish that the Commission may grant all
permits or may restrict such grants as to the number
and kind of permitus.

3. The Commission must, in addition, refuse
to grant any permit for the sale of alcobolic
liguor, or any certain permit, as the case may be,
in any city or town whose population exceeds five
thousand inhabitants and where a prohibition by-law
13 not in force; whenever the municipal counrcil has,
y hy-latg9 requested the Commission to refuse to grant
apy permit or certain permits, provided, however,
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1 ch by-iaw be fyled in the offics.of the
éggﬁizgion an be in forece. If tpg fyllng of such
vy-iaw takes place after the Comm1351on'ha§ granted

permit im such ciiy or town, the Commission shall
be unable to give effect to the request_before the
£irst of May next after the date of fyling,

4. The Commission must in addition refuse

to grant any permit in a city or *own municipality
whose population does not 2xceed five ?humsgndl
inhabitants, or in a vililage or rural mupicipality,
unless such municipality requests it; by a by-law
of its council, approved by the majority in number
of its municipal slectors wiao have voted, and fyled
in the office of the Commission. Such request may be
restricted as to the number and kirnd of permits.
A by-law requesting the granting of permits cannot
be revoked during the two ysars next following. The
provisions of the Quebec Temperance Act (Chap. 257)
which are not incompatible with the provisions of
this subsection shall apply, mutatis mutandis, to
the approval and revocation of such by-law.

. 5. The Commission musty in addition, refuse
to grant any permit to sell alcoholic liquor uwpon the
grounds occupied by an agricultural or industrial
exhibition or for any race-meeting.

6. Nevertheless; notwithstarding the prov-
isions of subsections 2 and 4 of this section, the
Commission may graat to any person having charge of
2 hotel, containing at least twenty-five bedrooms to
receive travellers, situated in a summer resort, a
permit to sell to travelers only, by the glass or
by the bottle, wire and beer which they, themselves
and their guests, must consume on the premises during
their meals in suck hotel. Such permit shall be
granted for five months only and upon payment of such
duties and on such conditions as the Commission may
thivk proper to impose. R.S. 1925, ¢.37, s.34; 16
Geo. V; ¢. 21, s. 13 &5 Geo, VI, ¢. 24, s. 8.

35. 1. V¥hatever be the date of issue of any permit
granted by the Commission, such permit shall expire
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on the 30th of April following, unless iv be can-
celled by the Commission before such dgteg or unless
the date at which it must expire Ltz prior to the
30th of April following.

The Commission may cancell apny permit at
its discretion.

2, Saving the provisions of subsection 4
of this section, the cancellation of a permit shall
eptail the loss of the privilege conferzrsd by such
permit; and of the duties paid to obtain it, and
the seizure and confiscation by the Commission of
the alcoholic ligquor found in the possession of
the holder thereof, and the receptacles containing
it, without any judicial proceedings being required
for such confiscation.

The cancellation of a permit shall be
served by a bailiff leavimg a duplicate of such order
of cancellation, signed by three members of the
Commission, with tbe hslder of such permit or with
any other reasonable person at his domicile or place

of business.,

The cancellation shall take =2ffect as soon
as the order is served.

3. The cancellation of a permit shall not
prevent the Attormey-Gemeral from instituting any
prosecution or action for any offence under any
provision of this act by the person who was the
holder of such permit while the same was in force,
nor from applying for the confiscation of any
alcoholic ligunor seized before such cancellation.

No conviction obtained for any offence
under one or more of the provisions of sections 55
or 56 of this act shall prevert the cancelling of
the permit of any offender nor making at the same
time a seizure and confiscation of the alcoholic
liquor.

4, If the cancellation of the permit be not
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proceded or followed by a comvictiion for arny offence
under this act committed by the holder of such per-
mit while it was in force, the Commission shall

remit to such holder, -

a, Such part of the duties which'such perseon
has paid upon the granting of such permit, propor-
itionate to the number of full calendar months still
to run up to the 1st of May following:

b. The proceeds of every sale by the Com-
mission, after the seizure and confiscation thereof,
of beer having an alcoholic content of not more than
four per cent, in weight, less tfen per cent of such

proceeds;

¢. The value, as determined by the Com-
mission, of the other alcoholic liguor seized and
confiscated, less ten per cent of such value.

5., Save in the case where a permit is granted
to an individual on behalf of a partmership or
corporation, in accordance with secticn 32, the Com-
mission must cancel every permit made use of on be-
half of any person other than the holder. R.S. 1925,
c.37, 8.35; 24 Geo, V, ¢. 17, s. 3.

36. The Commission must cancel a permit:

1. Upon the production of a final condemnation,
rendered against the permit-holder, his agent or
employee, for selling, in the establishment, alcoholic
liquor manufactured illegally or purchased in viola-
tion of this act;

2. Upon the production of three final con-
demnations rendered against the permit-holder for
violation of this act;

3. If it appears that the permit-holder has,
without the Commission's authorization, transferred,
sold, pledged, or otherwise alienated the rights
conferred by the permit. R.S. 1925, ¢, 37, s. 35a;

5 Geo. VI, ¢. 24, s. 9.
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37 1. The righis conferred by a permit may not
ve transferred by the Commission, except in case
of the death of the person to whom the Commission
granted suck permit and in the other cases which
the Commission may determine and may allow upon
payment of the duties imposed and subjeci 10 such
conditions as it may deem fit to regquire.

5. The Commission may allow any holder of a
permit to move from ome premises to another,

3. In case of seizure of alcoholic liquor,
under any judgment rendered against the holder of
a permit, or in case of the insolvency or abandon-
ment of property of such person, the sheriff or
bailiff entrusted with the writ of execution, or,
ag the case may be, the trustee or curator or the
agsignee for the benefit of the creditorsgmst,
instead of selling it, deliver to the Commission
all alcoholic liguor found im the possession of the
said persen, and the receptacles containing it. The
Commission must, withir one month afier the date of
such delivery, hand over to the officer who has made

such delivery, -

a., The proceeds of the sale mage, by the
Comnmission, of beer and the receptacles so delivered;
and the alcoholic content of which is not more than
four per cent, in weight, less ten per cent of
such proceeds;

b, The value, as established by the Com-
migsion, of the other alcoholic liguor and the
receptacles so delivered, less tem per cent of such
valge. R.S. 1825, ¢. 37, 8. 36; 16 Geo. V, c. 21,
Sa [ 4

3.- Duties payable upon Granting
of Permits

38, The duties payable upon the applicati

. on f
a permit gontemplated by this act, the gganting of °F
such permit and the transfer of the rights conferred
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by such permit shall be fixed by the Lieutexart-
Governor in Council.

Wher apy permit is granted, the duties
paid upon the application there?o; shall be applied
to the payment of the duties exigible upon the’
igssuing of such permit. R.S. 1925, ¢c. 37, ss. 37-38;
16 Geo. V, ¢. 21; s. 3; 17 Geo. V, c. 21, s. 2;

19 Geo. V, c. 22, S. 1; 1 Geo. VI, c. 23, s. 1;

’5 Geo« VIp Co. 249 8S. lo aﬂd 120

39. In case any persm commences aiter the ;at
of May to carry on any business for which a permit

is required, the Commission &y accept an amount of
duty proportionate to the number of months of the
year still to run, from the firsi day of the month
in which = begins to carry on such business, to the
first day of May follewing. R.S. 1925, c. 37, s. 39.

40. In case any permit ceases to be used, by
reagson of the death of the person who was the holder
thereof, and the refusal on the part of the Commis-
siom to tramsfer the rights granted by such permit

to any other person for the benefii of the legal
representatives of such deceased person, the Com-
mpission sball hand back to such legal representatives
a share of the duties received, proportiomate to the
nusber of full calendar monthks still to run, up to
the 18t of May following. R.S. 1925; ¢. 37, s. 40,

4, ~ Speciel] Provisgions

41. Bottled alcoholic liquor procured by the
holder of a permit for the sale thereof, for the
purpose of delivering the same to khis customer or
guests, musti, while in the place where he carries
on his commerce in 1iquor, be kept in the bottles in
which it was delivered to him. So long as apy such
hottle bears the mark or label whick it bore when
delivered, he is forbidden to put therein any other
iiquor, substamce or liguid; and no holder of a
permit, nor any one om kis behalf, after the liguor
bottled in one of ihe said boitles has been poured
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out, may refill such bottle, gither wholly or in
part, with intent to supply iiguor or any other
substance or liguid to any customer or guest.

No holder of a permii must use or allow
the use of any mark or label on a bottlg in which
liquor is kept for sale im his place which does
not precisely and clearly irdicate the nature of
the contents of suckh bottle, or which might in any
way deceive any customer or guest as toc the nature,
composition or quality of such contents.

No such holder of a permit, nor any other
person, must for apy reason mix or permit the mixing
of or cause to be mixed, any alcoholic liquor which
he is not anthorized to sell with any aicoholic
liguor the sale of which is authorized by his permit.
R.S. 1925, ¢. 37, s. 41; 5 Geo. VI, c. 24, s. 13.

42, 1. The Commission shall not sell or deliver
on any holiday as hereinafter determined, nor before
nine o'clock in the morning nor after six o'clock

in the evening of any other day.

Furthermore, the Commission may sell and
deliver in such of its stores as it may fix bdy
regulation, until such hour in the afternoom, but
not after eleven o'clock, as it may also fix by

regulations.

2. It is forbiddem for apy brewer to sell or
deliver opn any holiday as hereinafter determined,
or before seven o'clock in the morning or after six
o’clock ir the evening of any other day.

3. It is forbidden for any holder of a permit
for the sale of beer in a store, to sell or deliver
the same on any hollday as hereinafter determined,

. or on any othaer day before eight o'clock in the

merrning or after eleven o'clock in the evering.

4. It is forbidder for any holder of a permit
for the sale of beer in a tavern, to sell or dsliver
the same on apy hoiiday as hereinafter determined, or
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afore eight o'clock in the

morning or after eleven o'clock in the evening.
Except on the days and at the hours when the sale
is permitted therein, taverns must be closed.

on any other day b

5. It is forbidden for any holder of a permit
for the sale of alcoholic liguor in a hotel, ion,
café, restaurant, club, steampoat or dining-car,
to sell or deliver any such liguory in the city of
Montreal, between two o'clock and eight o'clock in
the mornipng; in the city of Quebec, between one
o'clock and eight o'clock in the morming, and, else-
where, between midnight and eight o'clock in the

moyning.

On holidays, from the beginning of the
day at midnight until eight o'clock in the morning
of the followipg day, the holder of amy such permit
may only sell beer and wine io travellers (or
members, as the case may be), daring meels and then
only between one o'clock in the afterncon and nine

o'ciock in the evening.

The Commission may, however, by a regula-
tion which must be approved by the Lieutenant-
Governor in Council, retard or advance the hour for
closzing; for all licensed establishments or for one
or more classes of licensed establishments; and
such bhours may vary accerding to the locality, but
must not, however, be extended beyond midnight.

6. For the purposes of this section, the
folliowing shall be considered as holidays:

a. Sundays;

b. New Year'’s Day;

c. Epiphany, Ash Wednesday, Good Friday,
Ascension Day, All Saints Day, Conception Day,
Christmas Day; and

@, For amy territory where any municipal
2lection or election of a member of the Canadian House
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the Legislative Assembly is held,

or of
of Commons the poliing for such election

the day upon which
takes place.

7. In apy municipality where daylight-saving
time is enacted, such daylight-saving time shall
apply to the hours mentioned in this section, for
the period during which such daylight-saving time
exists. R.S. 1925, ¢, 37, s. 42; 16 Geo. V, c. 21,
s, 4; 17 Geo. V; C. 21, s. 3; 19 Geo. Y, c. 22, s. 2;
20 Geo. V, c. 32, 8. 1; 23 Geo, V, c. 19, s. 1; 24
Geo. Vy €.18; 8. 1; 25-26 Geo. V, ¢. 20, s. 1; 3 Geo.
VI, c. 22, s. 4; 5 Geo. VI, C. 24, s. 14.

43. It is forbiddem to s21l any alcoholic
liquor, -

1. To any persom who has not reached the age
of twanty years;

2. To any interdicted persong

3, To any keeper or inmate of a disorderly
house;

4, To any person already convicted of drunken-
ness or of any offence caused by drunkenness;

5. To any peraon who habitually drinks alcoholic

liquor to excess, and to whom the Commission has, after
investigation, decided to prohibit the sale of such
liquor upon a2pplication to the Commission by the
husband, wife; father, mother, brother, sister,
curatory, employer or other person depending upon or
in charge of such persom, or by the curé, pastor or
payor of the place. The imterdiction in such case
shall last until removed by the Commission;

5. To any person obviously under the influence
cf alcoholic liguor,

No sale made to aany of the persoms men-
tioned in paragraphs 2, 3; 4 and 5 above, shall
eonstitute an offence by the vendor unless the Com-
mission have informed him, by registered letter, that
it is forbidden to sell toc such person.
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The delivery of alcoholic liguor to any
one of the persons mentiored in this secpion shall
pe equivalent to a sale. Nevertheless, if such
delivery be made to any one of the persons, men-
tioned in paragraphs 1 and 2 above, by his relation
or by any other person having charge of himy; and
if it be made gratuitously, it shall not constitute
an offence. R.S. 1925, c. 37, s. 43; S Gee. VI,

c., 24, 8., 15.

44, The Commission mayy at its discretion,
refuse to make zny sale of alcobolic iiquor; except

for religious purposes.

The Commission must procure and keep
constantly om harnd for ministers of religiomn, such
wine as is approved by the religious authorities and
required for divine service or religious purposes.
R.S. 1925, ¢. 37, 8. 44,

45, 1. No alcobolic liquor may be kept in the
province, except, -

a2, In stores and warehouses of the Commission
or in some other place under its control;

. In an establishment where it is expressly
permitted dy the Commission to sell such variety
of 1liquor;

¢c. In ar establishment where it is expressly
permitted by the Coamission to keep such variety of
liguor;

d. In an establishmeni where, by exception,
it is permitted by law to keep the same;

¢, In the residence 6f any person, provided
such liquor be not kept with intent to sell the same
{and one sale shall suffice to establish such intent);

f. In the baggage of a traveler who is trans-
porting such ligquor for his personal use; or

g. As to wine; in a church, chapel or
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dependency.

2, The keeping of alccholic liquor elsewhere
thap in the places mentioned in this section shall
constitute an offemce under this act. R.5. 1925,
e, 37, s. 45; 5 Geo. VI, c., 24, s. 16.

48, No beer may be transported in the Province,
except, -

1. Directly from the establishment of the
brewer or of the store-keeper, to the establishment,
in this Province, of a stcre-keeper who is the holder
of a2 permit to sell such beer; or of any holder of
a permit to sell the same, or to a place outside the

Province; or

2., .Directly from the store of a holder of a
pernit to sell the same in a store; to the residence
in this Province of any person who has bought the

same for his personal use,

Nevertheless, in such latter case, if the
beer is to be shipped to a point within the Province,
the transportation thereof outside of the municipality
in which the store of the person authorized to sell
the sape is situated; or outside of an adjoining
municipality; must be made only by railway, steamhozat,
cr by the purchaser himself, on condition that he
transports it in his own vehicle or ir a vehicle
hired by him; directly to his residence or, if he
be the holder of a permit to sell, to his establish-
ment; but such transportation must not be by the
vendor nor by any employee, agent or represeantative
of such vendor, nor by amy otker person interested in
the sale.

Moreover, if the tramsportation of the
beor be effected by railway or ste oat, the person
transporting such beer shall have in his possession
endd produce upen request a way-bill contairing the
rame and address of the shipper ard the name and
address of the consignee. R.S. 1925, c. 37, s. 46;
1% Geo, V, ¢c. 21, 8. 5; 4 Geo. VI, c. 20, s. 2.
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47, Any alcokolic liguor kept or transported
in contravention of section 45 or 46 may be seized
withont warrant by amy officer or inspector author-
ized in accordance with the provisions of section
71, and confiscated. BR.S. 1925, c. 37, s. 47; 24

Geo. V; ¢. 17, s. 4.

5,- .Alcohol used for certain Medicinal
Purposes, and Liquor manufactured
in the Prowvince

48, 1. No prevision of this act shall prevent any
person practisiag medicine, surgery or obstetrics in
the Province, registered as such under the Quebec
Medical Act, (Chap. 264} or licensed as such by the
¥ontreal Homoeopathic Association, or any person
licensed as a dental smrgeony and registered as
such in the Province, or any person practising the
professinn of veteripnary surgeon, and registered

as such under the Veterimary Surgeons Act (Chap.
269) - from purchasing alcohol and using the same
for purposes of solution or sterilization in his

own practicey or in any preparation for external
application administered by himself, or from pur-
chasing brandy, such as defiped in the Britiish
Pharmacopeia, or rum, - for use in compounding his
medicines; - provided; however, that no such person
ray sell any such alcoheol or spirits except when
used by him for the purposes above mentioned.

2, ©No provigion of this act shall prevent
any person entered as a licemtiate in pharmacy
in accordance with the Quebzc Pharmacy Act (Chap.
267) ard keeping a2 drug store, -~

a. From purchasing aliccholic liguor, for
use in medicinal, officinal or pharmaceutical
preparations, ~ provided, however; that no such
persen nay sell such alccholic liguor except when
used dy him for such purposes; or

b. From purchasing ethyl alcobol at ninety-
four per cent (65 0.P.), and selling the same for
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obstetrical or antiseptic purposes only; in quantities
not exceeding two ounces, upo prescription of a

physician authorized to practise medicine in this
Province, or upor the mere certificate of the latter

i¥ the sale be made to him personally; - provided,
however, that such sale shalli take place only at such
hours and upon such days during which the Commission

may pot sell.

3, Every such person must purchase suck al-
coholic liguor directly from the Commission. The
latter may, at its discretion; refuse to sell the
quantity applied for. R.S. 1925, ¢, 37, s. 48; S5 Geo.
VI, ¢. 24, 8. 17.

49, No provision of this act shall prevent any
digtiller duly licensed by the Government of Canada
for the manufacture of alcohol or spirits in the
Province, or any wine manufacturer in the Province,
from having or keeping for sale in his establishment
in the Province, alcocholic liquor so manufactured
by himy, or frxom selling or delivering the same.

However; 1f such alcoholic liquor is to
be shipped to a place in the Province; such distiller
or manufaciurer may sell it only to the Commission;
and such distiller or manufacturer must, in every
case, comply with every otherprovision of this act

which may be applicable,

The Commissior may likewise, upon the
copditions it determines; grant to amny distiller,
duly licensed by the Government of Canada for the
manunfacture of alcchol aand spirits in the Province,
a special permit authorizing such distiller to
purchase and importi, from such persons as are en-
titled to sell the same, wines or spirits to be used
for the sole purpose of blending with and flavoring
such products. - R.S. 1925, ¢. 37, s, 49; 5 Geo, °
Vi, c. 24, s. 18,

50, 1. No provision of this act shall prevent
th@ Commission from agreeing to the sale and
delivery of potable or non-potable alcohol from a
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distiiller direct to a mapufacturer of articles N
requiring such alcohol, provided that each gquantity
of alcohol so sold and delivered be not less than
one barrel, and provided that such sale and delivery
be made subject to such conditions and for such
consideration as the Commission may establish.

9., Every maaufacturer of articles; for the
manufacture or the comservation of which alcohol,
spirits or wipe is necessary, must, on the f@rs? of
May of every year, make a returm to the Commission
of the guantity of each variety of suck2 liguor at
that time ip his possession; of the places where it
is kept, of the guantities of each variety of such
liguor which has entered into the manufacture of the
products which be is authorized to manufacture, of
the names and addresses of the persons to whom such
products have been delivered and, at the same time,
advise the Commission of the approximate gquantity
of each variety that he may require within the
twelve months next after such date. R.S. 1925, c.
37, s. 50; 5 Gec. VI, c. 24, 8. 19.

51. No provision of this act shall, by reason
only that such product contains amy alcoholic liquor,

praveat, -

1. The sale of any perfume, lotion, tincture,
varnrish, dressipg, fluid extract or essence, or
vinegar;

2.  The sale of any officinal, medicinal or
pharmaceutical preparationm, or of any patent or
proprietary medicine intended solely for medicinal
purposes; - provided that such product does not con-
tain alcohol in any greater quantity than the amount
required as a sclvent or preservative, or provided
that it be so compounded as to render it unsuitable
for use® as a heverage. R.S. 1925; c¢. 37, s. 51.

52, However, if the Commission be of opinion
that one of the products enumerated in paragraph 1

of section 351 contains alcoholic liquor and is used
for beverage purposes, it may notify the manufacturer
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that effect, and from and after the

date of such notice this aect shall apply to such
product; and the manufacturer or the vendgr so
notified shall commit an offence undgr this act if
ke sells such product after such noticey and.shall
be lisble to the penalties mentioned in section 55

of this act. R.S. 1925, c. 37, s. 52.

cr the vendor to

In order to determine whether amy particular
preparation, proprietary or patented, contains alcohol
in excess of the amount reguired as a solvent or
preservaiive, or whether it is so compounded as to
render it unsuitable for use as a beverage, the
Commission may have a sample c¢f such preparation,
purchased from any person whomsoever, analysed by

such persom as it may select.

53.

If it appeear from the amalysis of such
sample that such preparation contains alcohol in
excess of the amount required as a solvent or pre-
servative, or that it is not so compounded as to
render it unsuitable for use as a beverage, the Com-
mission may notify the manufacturer, or the agent in
this Province of the manufacturer, of such liquid
or solid; or the person who has acquired suck liquid
or solid to resell, that the same is not a medicine
within the meaning of section 51, but is an alcoholic
liguor to which this act applies, and from the
service of such potice this act shkall apply to such
liquid or solid, and the manufacturer, the agent in
this Province of the manufacturer, or the person
who has acquired the same to resell, so notified,
shall commit an offence against this act if he sell
suck liguid or solid after the date of the service
upon him of such notice.

Such notice shall consist of a copy, cer-
tified by the secretary of the Commissior or by its
manager; of a resolution passed by the Commission,
published in the Quebec O0fficial Gazette, and stating
that the liquid or solid specified in the resolution
is not a medicine in the sense of section 51, but is
an alcohkolic liquor to which this act applies; and
such notice shall be served by sending such copy by
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registered letter to the menufacturer, to the agent
in this Province of the manufacturer, or 1o tne
person who has acquired the same to resell,

This section shall apply to everxry prep-
aration indicated in section 51 other than that
which is only prepared by the pharmacist at the t.me
of the prescription of the physician and in accord-
ance with its temor, or which is prepared by the
physicias for the use only of a patient actualily
under his care. R.S. 1925, ¢, 37, s. 53; 1 Ed.
viIi (2), c. 34, ss. 1 and 5.

DIVISION IV
OFFENCES AND PENALTIES

54. Whosoever, -
1. Peddles any alcoholie liquor; or

2. Keeps alcoholic liquor in a disorderly
house; oOr

3. Being an employee ¢f the Commissiop, in-
fringes any of the provisioms of this act, otherwise
than by purchaging any alcoholic liquor in the
menner mentioned in section 66 of this act, or

4, XNot being the holder of a permit to that
effect, still in force, or noit being authorized
thereto by thia sct, sells any alcoholic liquor inm
the Province, ~ '

‘Shall be guilty of an of fence against this
act, and may be arrested without warrant, provided
that, without delay, he be brought before a magis-
trate having jurisdicticn,and shall be liable; in
sddition to the costs: <for the first offence, tc a
fire of not less than fifty dolliarxrs nor more than
two hundred doilars, and;, for any subsequent offencs,
to imprisonment for & term of three months, which
the court may reduce to one montk. R.S. 1925, c¢. 37,
8. 54; 5 Geo. VI, c. 24, s. 20,
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95, Whosoever, -

i. Being the holder of a permit, sells any
alcoholic liquor of a kind other than that of which
his permit or this act authorizes the sale; or

2, Being the holder of a permit, sells the
alccholic ligquor which his permit or this act
authorizes him to sell, but to any person other
than those to whom his permit or this act authorizes

him to sell; or

3. Being the holder of a permit to sell beer
in a tavern or in a stors; receives, directly or in-
directly, by exchange or otherwise, anything other
than money for such beer; or

4. Being the holder of a permit, keeps or
allows the keeping, other than in bis residence and
for his persoral use, of any alcoholic liguor other
than that which he is authorized to sell in virtue

of kis permit; or

5. Being the manufacturer or the agent in
this Province fer the manufacturer of any liquid
or s301id containing alcoholic liquor, sells such
liquid or solid as a medicine or preparation after
the Commission has notified him in accordance with
section 53; of this act; or

6. Keeps or allows the keeping of any al-
-coholic liguor in his residence, either for himself
or for other persons, on deposit or otherwise, with
intent to sell the same; or

7. Being the holder 0f a permit to sell
certain alcsholic ligquor inm a hotel, inn, café,
restaurant or tavera, comnsents to or permits the
cashing in his establishment of ckheques or other
evidences of indebtedness issued in payment of wages;
or

8, Has in his possessicn or fraudulently sells
wrappers, labels, corks; caps, or stamps, imitating
those used by the Commissior, or sells or deals in
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any manper whatsoever with those manufactured for the
Commission and for its use; -

Shall ve guilty of an offence under this
act, and shall be liable, in addition to the payment
of the costs; for the first offemnce; to a fine of nrot
less than five hundred dollars nor more than one
thousand dollars, and, op failure to pay such fine
and costs, to imprisopment in the common gaol for
a term of three months, which the court may reduce
to one month; and, for any subsequent offence, to
a fine of not less than one thousand dollars nor more
than two thousand dollars, and, on failure to pay
such fine and costs; to imprisonment in the common

gaol for three months. R.S.1925, c¢. 37, s. 35; 20
Geo. V, Co 323 g. 2; 53 GeOQ VI, C. 24, s. 21,

56, Whososver; -~

1. Being the holder of a permit for the sale
of beer, or of beer and wine, as the case may be,
gs8lls any beer which has an alcoholic content of
over four per cent, in weight; or

2. Being the holder of a permit, sells beer
to which wine, spirits or alcohol, or more than
one 0f any such liquors, has been added, or sells
wine to which spirits or alcohol, or both, have
been added, otherwise thanm 1o render possible the

importation thereof; ar

3. Being the holder of a permit, sells any
alcokolic liguor that hispemmit or this act
anthorizes him to aell, but in any place, or in
any manner, or in any guantity other than his permit
anthorizes him to sell; or

4. Being the holder of a permit to sell beer
in a taverm; or beer and wine in a dining-room,
has not such tavern or dining-room furnished, fitted
up or equipped in the mamner or to the extent in-
dicated by the Commission; or

5. Being the holder of a permit to sell beer,
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or beer and wine, as the case may be, does not
comply with the requirements of section 41 of this
act, or any provision of said seciion; oOr

6. Being the holder of a pemmit, sells any
alcoholic liguor which he is authorized by his
permit to seil, at any time forbidden by section
42 of this act, er, if his permit be to sell in a
tavern, does not clese such tavern as required by

the said section 42; eor

7. Being the holder of a permit;, sells, to
any person who is irn a drunkepn condition or to anmy
person who has not reached the age of twenty years,
alcoholic liguor for the sale of which he is
authorized by his permit, or sells or delivers, to
any person of the age of twenty years or more, any
alcoholic liqguor for the sale or delivery of which
he is authorized by his permit, knowing that such
liguor is so bought for a person obviously under
the influence c¢f alcoholic liquor or whose age is
less thar twemnty years and is to be drunk by the

latter; or

8. Being the holder of a permit, knmowingly
sells to any of the persons mentiomed in paragraph
2,3,4 or 5 of section 43 of this act, after notice
sent to him by the Commissionp in compliance with
the said section, amny alcocholic liguor for the sale
0?2 which he is authorized by his permit; or

8. Being the holder of a permit to sell beer
in a tavern, employs therein any woman who is not
his wife, or allows gambling therein; or

0. Being the holder of a permit to sell
heer in a grocery sitore;, allows any beer sold there-
in to be drunk in such grocery stoxe or its depen-
dencies, either by ti purchaser or by any other
person not residing witk the verndor nor in his
employ, or delivers the same centrary to the
provisions of sub-paragyaph 4 of subsection 1 of
section 30 of this act; or

11, Being the holder of a2 permit for the
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sale of alcoholic liguor in a tavern, hotel, inn;
café, restaurant, club, steamboai or diming-car,
does not keep such permit constantly posted up in
view of the public in the premises wherein such

sale is authorized; or

12. Being tke holder of a2 permit, keeps any
alcoholic ligquor or transports any beer in contra-
vention of section 45 or 46 of this act; or

13. Having acquired for the purpose of re-
sale any liquid or solid containing alcoholic 1i-
gquor, sells it as a medicine or preparation after
having been notified by the Commission in accord-
ance witk sec*ion 53 of this act; or

14. Being one of the persons mentioned in
subsection 2 of section 50 of this act, does not
comply with the requirements of such paragraph; or

i5. Not being the holder of 2 pemit, leads
the public or travelers to believe, by means of
signs, imscriptions, advertisements or circulars,
that he is aunthorized to sell alcoholic liguor;

or
16, Being of an age of less than twenty years,

ig found in any tavern im which any beer is sold,

and gives no satisfactory reason for his presence,
or who buys any beer for his own use,; or performs

the duty of clerk in any tavern; or

17 . Buys or receives, by omerous title, any
azicohol or spirits from any person not authorized to
sell such varieiy of liguor; or

18. (btains, even gratuitously during the
time when the sale thereof is forbidden, any beer
from any holder of a permit for the sale thereof
in a tavern; or

19. Causes any disturbance in a tavern or
brings thereinto or drinks thereinp any alcoholic
liguor other thar beer; or

20. Buys, for any remuneration whatsoever,
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any alcoholic liquor for another person; or

21, Being in charge of the tramsportation
by raiiway or steamboat, transports beer without
having with him and showing when asked a way-bill
giving the name and address of the shipper and the
name and address of the consignee, or baving a way-
bill giving a faise name or a false address; or

22, Coniravenes any provision of this act
otherwise than as mentioned in sections 54 and 55

and the foregoing paragraphs of this section, -

Shall be guilty of an offence under this
act, and shall be liable, in addition to the pay-
nent of the costs, for the first offence to a fine
of not more than one humndred dollars, and; or
Tailure to pay such fine and costs, to imprisonment
ix the common gasl for one month; and, for any sub-
segquent offence; tc impriscnment in the common gaol
for one month. R.S. 1935, ¢. 37; s. 56; 16 Geo.
V, ¢. 21, s. 6; 18 Geo. V¥V, c. 254 8. 1; 19 Geo. V,
c. 22, s. 3; 1 Bd. VIII (2), c. 15, s. 1; 3 Geo.
VIs Oa 229 8. 6; 5 GeOo VI, CO 243 s. 22-

57. Any persom who, without lawful excuse,

is found in an establishment where alcoholic liquor
is sold without a permit shall be guilty of an
offence against this act and shall be liable, in
addition to the payment of the costs, to a fime of
not less than ten dollars nor more than one hundred
doliarg, and, on failure to pay the fine and costs,
to imprisonment for one montk,

Apy Judge of the Sessions, District Magis -
trate, Police Magistrate and any other officer
having the powers of twe justices of the peace who,
following a complaint made under oath, is convinced
that thers are reasonable grounds tc believe that
alcoholic ligquor is sold without a permit in any
establishment; may authorize, by a written order,
any constable or other peace officer to enter and
search such establishment with as many constables
or other peace officers as he may deem necessary to
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uzse, and such constable or constables or peace
officer or pneace officers may thereupon enter and
search any part of such establishment and, if
necessary, use force to eater iherein, and may
arrest and takXe into custody any person found there-
in without lawful excuse, R.S. 1825, c. 37; s. 56a;

3 Geo. VI; c. 22, s. 7.

58, Whosoever interferes with or hinders any
officer or inspectoer duly authorized to investigate
any infringement of this act, or to make any
search, examination or seizure, in the performance
of his duties to that enrd, shell be guilty of an
offence under this acty; and shall be liable, in
addition to any penalty which may be imposed upon
him under section 54, 55 or 56, and in addition tc
the payment of the cosis, to a2 fine of ome hundred
doilars, for each offemnce, and, or failure to pay
such fine and costsy 10 imprisonment in the common
gaol for ome month. E.S. 1825, c¢. 37, s. 58; 24

GGOO Vo‘ c‘ 17’ S. 6.

39. Whosoever, being the holder of a permit
for the sale of beer under sectiom 30; regiects or
refuses to make a return to the Commission, within
ten days immediately following the date indicated
by the Commission, c¢f his purchases and sales of
beer, up to such date; shall be guilty of an
offence under this act, and shall be liable to a2
fine of ten dollars per day for each day's delay,
to run from the expiratior of such ten days. R.S.

19253 c. 375 30 59.

60, In any case of comvicticn for amy offence
under paragraph 3 of section 55, the court may, in
additior to the pensaliy, issue its warrant for the
restitution of the things he has received and the
payment of the cosis, and ordering that, on failure
to make such restitntion or payment, an amount suffi-
cient to cover the value of such things, and the
2costs, shall be levied by the sale of the moveable
property of the accused. R.S. 1925, c¢. 37, s. 60,

$1. In any trial for the offence mentioned in
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paragraph 7 of section 356, the burden shall be upon
the defendant to prove that the person to whom or
for whom the alcoholic liguor was sold is of the age
of more than twenty years. R.S. 1925, ¢. 37, s. 61;

5 Geo. VI, c. 24; s. 23.

62, Notwithstanding the penalties imposed by
section 56, every person who, being the holder of a
permit for the sale of beer in a tavern or in a
grocery store, sells knowingly after having been
notified by the Commission, im accordance with
section 43 of this act, to anmy person to whom it is
forbidden under such section to sell, because he ha-
bitually drinks alcoholic liquor to excess, - may

be condemned, ir an actiopn taken by the person who
has made the applicatior mentioned in paragraph 5 of
section 43, to pay to the latter a sum of not more
than five hurdred dollars »y way of exemplary
damages; and shall, moreover, be responsible joimtly
and severally with the person to whom he was for-
pidden to sell, for any act of violence committed,
or damage to proprty caused, by such person intox-
icated by the alcohkolic liquor go delivered to him.
R.S. 1925, c. 37, s. 62; 5 Geo, VI, c. 24, s. 24.

63. Notwithstandipng the pepalties imposed by
this act, any holder of a permit for the sale of beer
in a tavern, and every person enmplcocyed by him, shall
be jointly and severally liable in damages, towards
the representatives of any person who becomes in-
toxicated in such tavern; by reason of the drinking
o2 alcoholic liquor delivered to him by such holder,
or such employee,;, and wko, by reason of such drunken-
ness, comnmits suicide or is killed by some accident
caused by such drunkeanness.

The right of action must be exercised
within three months after the death; the represen-
tatives of the person who has so died may recover
a sun of nct less than one hundred doliars nor more
than one thousand dollars.

. The provision of this section shall like-
wise apply to anyome who, not being the holder of a
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permit, sells any alcoholic liguor causing drun-
kenness which brings z2bout the consequences therein

mentionedo RoSo 19255 80 379 SSo 63"640

64 . Any married women may; notwithstanding
article 176 of the Civil Code, institute, in her
own npame, without the authorization of her husband,
any action in damages mentioned in seectionm 62 or
63 of this aet. R.S. 1925, ¢. 37, s. 65,

65, No action to recover the price of any al-
coholic liquor sold in contraventiorn of this act may

be maintaineqd.

Nor may any action be maintazined to
recover the price of any beer sold by the holder of
a permit for the sale of beer in a tavern. R.S.

1925, ¢. 37, s. 70.

66 . Ng¢ officer; inspector or other person
employed by the Attorney-~Gemeral for the enforce-
ment of this act, when aciing in his official
capacityy nor any person acting under the instruc-
tions of any such officer; inspector or other em-
ployee, shall incur any of the penalties enacted
by this act for the punishment of those who obtain
alcoholic liguor, either from a holder of a permit
granted under this act or from a person who is not
the holder of a2 pemit. R.S. 1925, ¢. 37, s. 663
24 Geo. ¥, ¢. 17, 8. 7.

87. ¥henever the penalty for an offence com-
mitted consists of imprisonment only and the accused
is a joimnt-stock company, such penalty shall bde
replaced by a fire of two thousand dollars, in
addition to the costs. R.S. 1925, ¢. 37, s. 57.

868. If, within twelve months following the
date at which an offemce has been committed, the
cffender be guilty of a new offence,after the
presecution for the previous offence has been served
uDbon him, or after a seizure has been taken against
nim by reason of such previous offence, such new
offence shall constitute a subsequent cffence within
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the meanibg of this act, asnd the court whick is
seized thereof must punish it as such; provided there
was a conviction for the previous offence.

In order to be subsequert, an offence need
not be a violation of the same provision of this act
as that which was vioiated by the previous offence.

The counrt vpefore which any proceeding is
instituted for any offence under this act must
ascertain if the offence be & first offence or a
subsequent offence, and, if it be found that the com-
plaint is not accordimg to the facts in tha* respect,
it must order that such complaint be amended
accordingly, and render judgment on the cemplaint as
amended. R.S. 31925, c¢. 37, 88, 67-68.

69. No actior or prosecution instituted for an
offence against secticn 54 of this act may bde
amended afterwards but must be heard and adjudged

as instituted. R.S. 1925, e¢. 37, s. 69; 4 Geo. VI,
c. 20, s. 3; 3 Geo. VI, c. 24; s. 25.

DIVISION V
ABRESTS VWITHOUT WARBANWNT

70. In cases in which this act authorizes ar-
rest without warrant, the arrest may be made by any
officer or inspector authorized in accordamce with
the provisioms of sectiorn 71. R.S. 1925, c. 37,

s, 70a; 24 Geo, V, c. 17, s. 8.

DIVISION VI
SEIZURE AND CONFISCATION OF LIQUCR

71. The Attorney-Gemeral may, by a document
signed by him, autherize, generally or specially,
any officer or inspector; whom he designates, to
make searches, examinations and seizures in connec-
tior with alcoholic liguor, in every case where such
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search, examinpation or seizure is authorized by
law; and suck documext shall be prima facie proof
before any court. R.S. 1925, c. 37, s. 71l; 24 Geo.

¥, ¢. 17, s. 9.

72, 1. ¥Yhenever any aiccholic ligquor is trans-
ported ip this Province in receptacles of any kind,
wnether or not they be labeled or marked as con-
taining alcokolic liquor or other wares, -

a. If such alcoholic liguor be in sufficient
quantity to give rise to suspicion that it is being
transported for the purpose of selling the same; or

b. If it be addressed to a person not the
kolder, under this act, of a permit for the sale of
alcoholic liquor of such variety, and if there be
reason to believe that such person has already been
convicted for any offence under this act; or

c. If the said ligquor be transported under
circumstances justifying the presumptior that it is
being so transported to be sold without a permit, =~

Any officer or inspector, authorized in
accordance with the provisions of section 71, may
open any such receptacls wherever it may be, with
211 the necessary ald and even by force in case of
resistance, and may examine the contents thereof;
and, if suchk receptacle contain alcohkelic ligquor,
be shall, without a warrant being reguired, seize
the same, 2s well as the receptacle containing it,
and hangd them over to the Commission, which shall
kXeep them in its custody until the couxrt has dis-

posed of them by a judgment.

2. The same powers may be exercised in a
case of peddiing of alcoholic liguor. R.S. 1925,
c., 37, s. 72; 24 Geo. V, ¢. 17, s. 10.

73. Any ofiicer or inspector authorized in
accoredance with the provisions of section 71, may,
even by force if entrance be refused him, go on
board any boat or vehicle, and emter any place, 1lot,
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or building in which he has reason to suspect that
any alcoholic liquor is kepi or sold in contraven-
tion of this act, make every search; and open, with
all the necessary aid and even by force in case of
refusal to do so, any cupboard or receptacle in
which he thinks such liguor is contained; and,; if
he discover any alcoholiec liguor, he must, without
a2 warrant being required, seize it; as well as
every receptacle containing it, and hand them over
to the Commission; which shall keep them in its
custody until the court has disposed of them by a
judgment. R.S. 1325; c¢. 37, 8. 73; 24 Geo. V,

c. 17, s. 11.

74. Any officer or inspector authorized in
accordance with the provieions of section 71, may
seize, without a warrant;, any alcoholic liquor; as
well as any receptacie containing it, skipped into
a municipaliity in which a prohibitory by-law is in
force or whose council has decided, in the maaner
set forth in this act, that any permit or any cer-
tain kind of permit shall not be granted, unless
each parcel containing such liguor be clearly and
vizibly addressed tc the bona fide purchaser. The
fact that such parcel is 80 addressed shall not
however prevent the seizure of the liquor and of
the receptacles containing it if such liquor be
shipped or sold contrary to amy provision of this

act.

The liquor seized as well as the recep-
tacles contairing it sball be handed over to the
Commission;, which shall keep it in its custody
until the court has disposed of the same by a judg-
ment. R.S. 1925, c. 37, s. T4; 24 Geo. V, c. 17,

s. 12.

75, Any officer or imspector authorized in
accordance with the provisions of section 71, may,
without a warrant, seize alcoholic liquor found in
a disorderly house, as well as amy receptacle con-
taining the same, and khand them over to the
Commission, which shall keep them in its custody
until the court has disposed of thewr by a judgment.
R.S. 1925, ¢. 37; 3. 75; 24 Geo, V, ¢. 17, s. 13.
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76. Any officer or inspector authorized in
accordance with the provisions of section 71, may,
without a warrant, seize any alcoholic liquor which
is, in any way other than above indicated, kept,
transported or sold in coniravention of this act, as
well as any receptacles containing it, and hand
them over to the Commission, which shall keep them
in its custody until the court has otherwise
disposed of them by a judgment. R.S. 1825, c. 37,
s. 76; 24 Geo. V; c. 17, s. 14.

T7 . ¥hen any alcoholic liguor is seized in a
vehicle, and such vehicle is of such a nature that
it can be confiscaied by the court if such liquor
was being trapsported in contravention of this act,
the officer or inspector effecting the seizure may
detain such vehicle ard use it, without charge, for
transporting the alcoholic liquor so seized, as
well as the receptacles containing it, to the
custody of the Commission; further, the officer or
inspector may seize such vehicle and must place in
in the custody of the chief of the Provincial police
of the Quebec or Montreal division, according as
the seizure took place in the appellate division

of Quebec oxr of Montreal, until the court, by its

‘judgment, declares it confiscated for the benefit

of the Crown. R.S. 1925, c¢. 37y s, 77; 24 Geo., V,
C. 17; S, 19.

78. Whenever any alccholic liquor is seized
under this act, it must be declared by the court
to be confiscated, upon proof of any coniravention
of the law, save ip cases otherwise provided for.

Saving the cases otherwise provided for
by this act, the Attorney-Gemneral in the name of
the Conmmission must, within the delays fixed by
section 144, apply to the court for the confisca-
tion of anything of such a nature that it can be
confiscated under this act.

Every judgment inflicting a penalty under
this act must oxrder the confiscaiionm of the liquor,
vessels, vehicles or other things which have been
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-

seizad. Nevertheless thne counfiscaticn may be
ordered without ths infliction of a pemalty; if

the judge be of the opinion that the psrson pro-
seceuted is not guilty of the offence which h: is
accused of, but that the alcoholic ligucr ssized was
xept or tramnsported in violation of this act.

The confiscation of the liquor shall carry
with it the confiscation ¢f the vessels, vehicles
or other things which, at the time of seizure,
conteined such liguor or were used to tramnsper* the
same, unless the couri orders otherwise.

If the name or the address in this Prov-
ince of the person at whose residence or in whoss
possession such ligquor, vessels, vehicles or other
things have been seized, be unknown to the Attorney-
General, such liguor, vessels, vehicles or other
thipgs shall be deemed confiscated at the expiry
of two months from the date of seizure.

¥hen the confiscation has beer ordered by
any court, or has taken place as a result of the
expiration of the itwo months' delay aforesaid, the
Commission shall sell any beer geized, the alcoholic
content of which is not more than four per cent,
in weight, with the receptacles con:taining the same,
to a brewer or other person holding a permit for the
sale in this Province ol beer, or of beer and wine,
as the case may be, and shall take possession, as
owrner, of all other alceckelic liquor seized, with
the receptacles centaining the same, and shall dis-
pose by omerous title of the other things seized
except the vehicles which shall be disposed of in
accordance with the following paragraph.

The chief of the Provincial police in
whose cusitody a confiscaied vehicle has been placed
undexr this section shall dispose by onerous title of
such vehicle or retaip it for the use of a public
service of the Government of the Province, accord-
ing to the instructions of the Attormey-~General.

The Lieutepant-Governor in Council may,
if the good faith of the owner of a confiscated
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vahirle be established to his satisfaction, ordsr
the remittance of the vehicle to such owner. R.S.
DIVISION VIX
PROSECUTIONS

1. - PROCEDURE BEFORE JUDGMENT

79. Every actimor prosecution for any offence
under this act shall be instituted in the name of
the Commissiorn or in the nawme c¢f the corporation of
the local municipality where the offence has been

committed. BRB.S. 1925, c. 37, s. 79,

80. Notwithstanding the provisions of thke
second and third paragraphs of section 82, a prose-
cution may be taken in the name of the Commission,
whenever there is reason to believe that any in-
fringement of this act has been committed and that
snch prosecution wiil be held to be well founded.
R.S. 1925, e¢. 37, s. 80; 24 Geo. V, c. 17, s. 18.

81. Whenever any person has demanded the taking
of any prosecution, the Attorney-General may,

in his discretion, either before or during the suit,
exact, from such person, the deposit of a sum of
money sufficient to cover the costs due in case the
prosecution is dismissed. B.S. 1925, c¢. 37, s. Bl;

24 Geo. V, ¢c. 17, s. 19.

82, The Attormey-General must prosecute every
of?feunder under this aet, whenever he is called upon
to do so by a municipal corporation, and when such
corporation has assumed responsibility for the costs

to be incurred.

In any municipality where a prohibitory
iaw is in force, or whose municipal council has
decided, in the manner set forth in this act, that
permits or certain kinds of permits shall not be

granted, the council of the municipality must prosecute
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every contravention of this act, in which case the
municipality sbhall be responsible for costs and
shail receive the fines collected.

If the council refuse or neglect to pro-
secute any infringement after having been potified
thereof, the Attorney-General may prosecute the
offender, in the name of the Commission and ai the
expense of the muricipality. R.S. 1925, c. 37,

s. 82; 24 Geo. V, c. 17, s. 20.

83. Fines and penaltiies enacted by this act

or by the regulations made under its authority, and
costs, duties and fees declared by it to be exigible,
shall be recovered in the manner and before the
courts hereinafter indicated. R.S. 1925, c¢. 37,

s. 83,

84, Every prosecution shall be instituted in
the judicial district where the offence was com-
nitted, or in thai in which the offender resides.

If the offence be committed upon or near
the boundary of two adjoining districts, where it
is difficult to determime in which of such dis-
tricts the offence was committed, the prosecution
may bYe instituted in either ome or the other.

I the offence be committed on or in a
vehicle, the prosecution may be instituted in any
judicial district through which such vehicle has
passed in the course of the journey or voyage
during which the offence was committed. R.S. 1925,

c: 37’ Sn 840

85 . For every judicial proceeding instituted
under this act, the county of Vercheéres shall form
part of the district of Momtreal. R.S. 1925, e¢. 37,

s, 8.

86 . Any actipnn or prosecution may, at the choice
of the party prosecuting, be instituted before the
Circuit Court or the Magistrate's Court, or before
two justices of the peace, the police magistrate, the
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district magistrate or any other officer having the
powers of two justices of the peace, saving the
provisions of section 5 of the Quebec Summary Con-
victions Act (Chap. 29).

For the purposes of this section, what-
ever is necessary for the executicn of any
provision of this act respecting any proceeding
against any offender, including the signing of
summonses and warrapnts of arrest, and the adjourn-
ments granted, may be done by z single justice of
the peace. Nevertheless the hearipng and the judg-
ment shall be governed by the provisions of sections
117 to 123, inclusive., BR.S. 1925, c. 37, s. 86.

87. The delays upon summonses and all other
procedure in actions and proceedings brought before
the Circuit Court or the Magistrate's Court shall
be goverpned by the provisions cf the Code of Civil
Procedure respecting actions between lessor and
legssee., R.S. 1925, ¢. 37, s. 87.

88. Except in proceedings instituted before
the Circuit Court or the Magistrate's Court the
service of the summons shall be made by any bailiff
or constable appointed for the judicial district
where the action or prosecution is instituted. A
copy certified by the magistrate, judge or official
who signed the original, or by the plaintiff's
attorney, must be left with the defendant personally,
or with a responsible person of his family or of his
staff, at his domicile or at his place of business,
as the case may be.

Nevertheless, in case the defendant
2vades the service of the summons, or in the case
of a persorp occupying any premises situated on the
frontier ba2tween this Province and the United States
of America, or between this Province ard another
Province, the judge, magistrate or justice of the
peace may, on & return to that effect, prescribe

whatever mode of service he deems proper, or order the

summary arrest of the defendant. R.S. 1925, c. 37,
s. B8.
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86, The service, when made by a bailiff, shall
be proven by a return unlder kis oath of office,

and, when made by a constable, shall be proven by his
return duly sworn to before the court or before a
justice of the peace of the judicial disirict in which

the proceeding is instituted.

Before the Circuit Court or the Magis-
trate's Court, the service of procesedings and con-
victions shall be made in the same manner as that
of the summons. R.S. 1825, c. 37; s. 89.

90. Before the Circuit Court or the Magis-
trate's Court, the procedure relating to any suit
taken according to this act shall be that provided
for by articles 1150 to 1162 of the Code of Civil
Procedure for actions beiween lessor and lessee. R.S,

1925, c. 37, s. 90.

91. Except in any case otherwise provided for
by this act, in every prosecution other than those
instituted before the Circuit Court or the Magis-
trate's Court, the provisions of the Quebec Summary
Convictions Aet {Chap. 29) shall apply. Nevertheless
the words in subsection 1 of section 42 of the said
Summary Convictions Act: "but no such adjournment
shall be for more than fifteen days, except with the
consent of the parties™;, shall not apply to prosecu-
tions ipstituted@ under this act. However, no such ad-
journment, duriang amy such prosecution, shall be for
mora thap thirty days. R.S. 1825, ¢. 37, s. 91.

32. The provisions of articles 237 to 250 of the
Code of Civil Procedure shall also apply, mutatis
mutandis, 10 any prosecution instituted under this

act before any district or police magistrate. R.S.
1925, ¢. 37, 8. 92,

83. Any law to the contrary notwitlistanding, no
sworn declaration, information or complaint shall be
required to obtain the issuing of a warrant or of a
summons; the one or the other may be issued upon the
mere production of the declaration, information or
complaint signed in accordance with section 94 of this
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act, without the declarant; informer or complainant
appearing before the magistrate, R.S. 1925, c. 37,

s. 93.

94, No resolution of the Commission shall be
required for a suit or prosecution for an cffence
against this act to be taken in its name.

In every such suit or prosecution the
complaint must be signed and the suit or prosecution
taken in the name of the Commission:

1. By any person autnorized generally by
the Attorney-General to take-suchk suits or prosecu-
tions and to sign such complaints; or;

2. By the collector of provincial revenue
appointed for the revenue district where the offence
was committed and whom the Attorney-General has
authorized generally toc take such suits or prosecu-
tions and to sign such complaints.

A osmplaint deposited shall make proof
of the sigr ure of such person or of such
collector and of the authorizatioc conferred upon
him by the Attorney-General under this section,
unless the contrary be established. R.S. 1925; c.
37 s. 94; 24 Geo., V, ¢. 17, s. 21; 1 Geo. VI,
c. 23, 8. 2.

95. Every proceeding instituted by a municipal
corperation, and the judgment remdered on the same,
shall become null and of no effect if another pro-
secution be instituted by the Attorney-General in
order to prevent collusion between the parties.
Such proceeding or judgment cannot be opposed
against such second prosecution unless the amount
claimed by the corporation has been paid@ according
to law or the defendant has been imprisoned for the
term for which he has beer sentemced im default of
payment. R.S. 1925; ¢, 37, s. 95; 24 Geo. V, c.
17, s. 22.

96 . In every proceeding under this act, whenever
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a document bears the signature of a person Known

as being the mapager of the Commission; such docu-
ment shkall be sufficient proof, saving proof to

the contrary, of his appoiniment and of his having
entered upon Lis duties prior to the date of such
document. R.S. 1925, c. 37, s. 96; 1 Ed. VIII (2),

c. 14, ss. 1 and 5.

a7, In any prosecution instituted under this
act, it shall not be mecessary to allege ip the
declaratior, information, complaint or summons,

any negative fact, nor any fact the burden of proof
of which is upon the defendan*. R.S. 1925, c. 37,

8. 97.

98. In any prosecution under this act the real
offender as well as the owner, lessee or occupant

of the premises wheres the offence was committed,

and in the case of a disorderly house any inmate
thereof, shall be personally responsible for the
fines and penalties which may be imposed for any
offence under this act, even if such offence have
been committed by ancther person against whom it
cannot be proved that he has so acted under or accord-
ing to the directions of such owner, lessee or
occcupant. The proof that such offence has been
committed by any person in the employ of such owner,
lessee ¢or occupant or present on sufferance in the
establishment of such owner, lessee or occupant, shall
be comnclusive proof that such offence was committed
with the anthorization and under the direction of the
said owner, lessee or occupant. At the option of the
party prosecuting, the real offender and such owner,
lessee or occupant, may be prosecuted jointly or
separately; but botkh may not be convicted for the
same offence, and the conviction of ore shall suffice
to prevent the conviction of the other for the same

offence.

Whenever any person has been convicted,
under this act;, of an offence committed in a certain
place, and when, within the twelve months following
the commission of such offence, the lessee, the pur-
chaser or any other person who, in virtue of a lease,
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a decd of sale or any other contract, verbal or
written, replaces the person convicted, commits,

in the same place, any offence under this act; such
new offence shall be held to be a subsequent offence,
potwithstanding the provisions of sectiop 68,

Whenev:r any person has been convicted
of selling alcoholic liguor without a permit, in
any premises, the provisions of the Disorderly
House Act (Chap. 50) shall apply. R.S. 1925; c. 37,

s. 98.

99. In order to prove a sale or copsumption of
intoxicating liquor in contravention of this act,

it shall not be necessary to prove that there has
been any actual handing over of money, nor actual
consumption of such liquor, if the magistrate or

the court hearing the case be convinced that a
transaction in the nature of a sale or of any other
mode of alienmation has actually taken place, or that
the consumption of liquor was about to take place.
Whenever it is established that, in any premises for
which a permit is required under this act, any
person, other than the occupant of the said premises,
has consumed or was about to consume any alcoholic
liquory it shall; by reason thereof, be presumed,
against the holder of the permit, or the occupant of
the said premises, that such alcoholic liquorhas been
soid to the person who has consumed or was about to
consume the same, or who took it away or was about

to take it away. R.S. 1925, c¢. 37, s. 99.

100, In any prosecution insitituted under this
act against any person net the holder of a permit,
such prosecution may be imnstituted either for the

sale of alcoholic liguor without a permit, or for

the special offence which he has committed and for
which he would be liable to be prosecuted, even if
he had been the holder of a permit. R.S. 19235,

Ce 37’ 8. 100; 24 GeO. V, C. 17’ S. 23.

101. ¥Whenever any person is prosecuted and
found guilty of any offence under this act, the
amount of the fine, and the length of the term of
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imprisonment; to which such perscn would be; other-
wise liagble, shall be doubled, if; at the trial,

it be proved that the alcobolic liquor sold by suck
person w~as of bad quality, was unfit for comsumption,
had beep made fraudulently, was adulterated or
misrepresented as to its character. R.S. 1925, c. 37,

s. 101.

102, Tae prosecution of omne perscon for several
offences arnd for the recovery of several fines or
penalties for which he is responsible may be included
in one declaration, compilaint; information or summons,
provided the said declaration, complaint; informatiocn
or summons coptaip a specific statement of the time
and place of the commission 0f each offence; but

the fees allowed the advocates shall be the same as
if there had been only one offence. R.S. 1925, c.

37, s. 102; 3 Geo. VI, c. 22, s. 8.

103 . Except before the Circuit Cocurt or the
Magistrate's Court, where the ordinary rules of pro-
cedure concerning amendments shall be applied, any
declaration, complaint or summons laid before a
court may, on petition of the party prosecuting, be
amended, either as to substance or form, without

costs.,

If the amendment be allowed, the deferdant

may obtain further delay for the preparation of his
defence and of his sevidemce, R.S. 1925, c¢. 37, s. 103.

104, In any prosecution instituted under this
act, 1f a suspension of proceedings or an adjournment
of the inguiry or the hearing be requested by the
defence, such suspension or adjournment shall not

be granted unless the costs of the day be previuusly
paid by the defence, which costs shall include a fee
of five dollars to the lawyer of the prcsecution.
R.5. 1925, c¢. 37, s, 104.

105, Any married man living and residing with
his wife at the tlme of any contravention of this act
coumitted by his said wife, whether she be a public
trader or not, may be prosecuted and convicted in the
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same mannery as if he had commitied the offence
himself, R.S. 1925, ¢, 37, s. 105.

106, Except before the Circuit Tourt or the
Magistrate's Court, where the rules of procedure
between lessor and lessee shall be followed, the
court may, in any proceeding taken under this act,
summon to appear before it any person who is

shown to be an importani witness in the case. If
such person refuse or neglect to appear in obedience
to the said summons, and if, by reason of any
affidavit fyled, or owing to the circumstances of
the case, the court be of cpinion that the witness
is refusing or neglecting to appear in order to
defeat the ends of justice, the court may issue a
warrant for the arrest of such witness. The witness,
if arrested, must be brought before the court; and,
if he refuse to be sworn;, or io answexr any question
relating to the case, he may be imprisoned in the
common gaol and be therein imprisoned until he
consents to be sworn arnd to give his evidence.

R.S. 1925, ¢. 37, s. 106.

107, If any persor summoned to appear to give
evidence before a court in connection with any
matter arising under this act, neglect or refuse to
appear at the time and place set for the purpose
without cause deemed reascnable by the court before
whom such proceeding is taken, or if such person

at the time of his appearance refuse to be sworn

or to give evidence, such person shall be liable,
for each refusal or omission; to a fine of not less
than five dollars nor more tkan forty doilars, and,
on failure to pay such fine, to imprisonment for not
less than ien nor more than thirty days, the whole
at the discretion of the court. Such penalty must
be imposed even in the event of the case being
decided without such person having appeared or
bavirg been heard as a witness. R.S. 1925, c¢. 37,

s. 107.

108, The depositions of the witnesses shall
be taken down in writing or shorthand. R.S. 1825,
c. 37, s. 108.
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108. 1. Subject to the provisions of subsections
2 and 3 of this section, any person other than the
defendant, examined as a witness in any actiop or
proceeding brought under this act; shall be obliged
to answer all questiops put to him and judged
pertinent to the issue, even if such answers may
reveal facts tending io make him l1iable tTo any
penalty imposed under the provisions of this act.
However such evidence cannot be adduced against

him in any prosecution.

2. No witness examined in any proceeding
under this act may be ccmpelled to state that he
is the infermer in such proceeding. Nor shall any
question be put to him with the object of showing
whether the action was taken on a complaint by an
informer, or of revealing the name of the informer,

3. No witness called in any proceeding under
this act may be asked whether the deposit mentioned
in section 81 has beer required or made. R.S. 19253,

c. 37, s. 109.

110. In any prosecution for the sale of alcoholic
liguor it shall not be necessary to prove the exact
variety, nor io mention the quantity of alcoholic
liguor sold, except in the case where the variety

or guantity are essential to establish the offence.

As regards quantity, it shall be sufficient to allege
the sale of 2 quantity the sale of which quantity is
not aliowed. R.S. 1925, c¢c. 37, s. 110.

111, In order to obtain a conviction, it shall
not be necessary tnat the precise time mentioned in
the complaint as the time of the commission of the
cffence be exactly proved. It shall be sufficient
to prove that the delay granted by the law for the
prosecutionr of such offence has not expired. R.S.

1925, c¢. 37, s. 111,

i12. The provisions of section 111 shall apply
to all proceedings, including proceedings instituted
for the sale of alcoholic liquor om days and in hours
during which such sale is forbidden. R.S. 1925,

c. 37, s. 112,
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113. In any proceeding instituted against a
person who is not the holder of a permit under the
provisions of this act, proof of the correct name
of the defendant shall not be necessary to justify
a conviction; it shall suffice that the identity
of the defendant be established by the sworn t-st-
imony 9f one of the officials, officers, inspectors
or employees contemplated by paragraph 1 of the
second paragraph of section 94, or of the collector
of provincial revenue mentiored in paragraph 2 of
the said second paragraph of sectiom 94.

No erxysr in the name of the defendant
shall invalidate the conviction or the warrant of
imprisonment. R.S. 1925, c¢. 37, s. 113; 24 Geo,.

V, ¢, 17, 8. 24.

114, if, in any proceeding under this act,
evidence be required respecting a permit, a certifi-
cate signed by the manager of the Commission, or by
a persor authorized thereto by it, or by the collec-
tor of provimncial revenue contemplated by paragraph
2 of the second paragraph of section 94; shall be
sufficient evidence of the existence of such permit
and of the identity of the person to whom it was
issued. Such certificate shall be sufficient
evidence of the contents thereof and of the author-
ity of the Commission. R.S. 1925, ¢, 37; s. 114;

24 Geo. V, c¢. 17, s. 25; 1 Ed. VIII (2), c. 14,

ss. 1 apd S.

115. The production of a permit or of a copy
thereof delivered by the Commission, shall be suffi-
cient evidence of the payment of the duty payable
thereon, unrless the prosecuting party prove that

the duty has notl heen paid, in which case the permit
cbtained without such payment shall be held to be
null, RB.S. 1925, c¢. 37, s. 115.

116. Whenever the court deems it necessary for
the purposes of this act that any liguor suspected
07 being alcoholic be analysed, the costs of such
anralysis shall be included in the taxed costs of the

case.,
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In any proceeding instituted under this
act, the certificate relating to the analysis of
any liguor, and signed by the analyst of the Com-~
mission, shall be accepted as proof, prima facie,
of the facts set forth therein and of the authority
of the person giving or issuing such certificate,
without further evidence of his appointment or of
his signature. The cost of such latter analysis
shall also be included in the taxed costs of the
case. R.S. 1925, c. 37, s. 116; 24 Geo. V, c. 17,
s, 26; 1 Ed. VIII (2), ¢. 16, s. 1.

2. - JUDGMENTS

117. The judgment rendered in any proceeding
instituted in virtue of this act, and tried before
two justices of the peace, may be delivered by one
of them in the absemnce of the other, provided that
such judgment be drawn up in writing and that it
be signed by the two justices of the peace. R.S.

1925, ¢. 37, s. 117.

118. Whenever any proceeding has been heard
by two justices of the peace, and they do not
agree as to the judgment to be rendered, either
of such justices may sigpn a certificate to that
effect, and transmit the same to the Attornmey-
General. The latter, on receipt thereof, may
institute a new proceeding, in the name of the
Commission, for the same offemce. Prescription
shall not run between the serxrvice of the first
proceeding and the date at which the certificate is
transmitted to ithe Attorney-General. R.S. 1925,
c. 37, 8. 118; 24 Geo. V, c. 1T, s. 27.

119. XIf he does not pay the costs, the fine
imposed or the sum he has been condemned to pay,

by virtue of this act, the offender shall be im-
prisoned and beld during a term of three months in
the common gaol, unless some other term of imprison-
ment has been provided for im this act. R.S. 1925,

c. 37, s. 119.
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120, Unless otherwise provided for, the pepalty
far any subseguent offence, for any person already
convicted of two offences under this act; shall be
imprisonment for six months if the new cffence be

of a similar nature and kind as that af which he wasg
previously convicted. R.S. 1625, ¢. 37, 8. 120.

121. In the cases mentionzd 3in sections 119 anad
126 and in other cases where a similar provision o2
law exists, the judgment or sentence shall contain

a provisior coudemning the defendant to the said
imprisopment. R.S. 1825, <. 37, s. 121.

122. Yhepever a judge, magistraie or justice
of the peace who has heard a case is unable, on
account of sickness, absence or any other reason,
te himgelf feliver jundgment, he may transmit his
judgment in writing, duwly certified by him, to the
clerk of the court, of the magistrate, or of the
justice or justices of the peace, to whom the
matier appertains, with ianstructions to register
the judgmeant, and, on request, ta deliver or com-
sunicate it 2o tkhe parties ar their attorneys on the
day fixed by kim for the purpase.,

The clerk on receipt of such written
judgment, and the imstractions which accompany 1t,
rust comply with such imstructions. Tke judgment
thus registered sball bave the same effect as if it
were delivered by the judge; the magistrate, or the
justice of the peace at the trial. R.S. 1925,

c. 37, s. 122.

123, Every conviction undey this act shall,
in the fifteen Qayz wkich follow the date of the
judgment, be brought, under penalty of a fine of
twenty dollars, to the knowledge cf the Attorpey-
General by the clerk of tre court hefore whom the
actior was takem, or, failing a clerk, by the justice
af the peace or magistrate befare whom such copvic-
tion was bad. R.S. 1925, c¢. 37, s. 123; 24 Geo.

YV, ¢. 17, s. 28,

124, The judgment yendered in any proceeding
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ins+*iiuted under this act, shall apply only to the
offences alleged in the complaint;, and to no other
of fence which might bhave been commiited before the

date of such judgment. R.S. 1925, c¢. 37, s. 124,

3.~ COSTS

125, The Lieutenant-Governor in Ccouncil may
make, amend, replace or repeal the tariff of fees
which may be granted to any clerk, bailiff, peace
officer; constable, advocate, witness, inspector
or officer charged wita the eniYorcement of this
act, in any suit or action instituted under this
act. R.S. 1925, e. 37, s. 125; 24 Geo. V, c. 17,

s. 29,

126, Ir any action or proceeding instituted
under this act;, the Commission may not be condemned
to pay costs. Nevertheless, upon the recommenda-
tion of the court, the Commission, if judgment
have been rendered against it, may, in its dis-
cretion, pay, to the perscm in whose favour judg-
ment has been given, such costs or such indemnity
as it may deem just to pay him. R.S. 1925, ec¢. 37,
s. 126.

127. In every proceeding under this act, or
under the Quebec Temperance Act (Chap. 257) if the
collector of provimcial revenue contemplated by
paragraph 2 of the second paragraph of section 94,
be present at the sittings of the court, as a
witness, and in order to attend the sittings of
such court travel a distance of over three miles
from his domicile, the magistrate, justice or
Justices of tbhe peace seized with the trial of the
case may then tax against the defendant, if he be
found guilty, as costs in the case, the following
amounts, to wit, -

1. If he travel by railway or stage, the sum
that such collector has had to pay;

2. 1f he travel in a hired vehicle, the sum
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actizally charged for such horse and vehicle, and
the tolls;

3. If he travel in his own conveyance,
twenty cents a mile for a trip one way only;

4, To cover all other expenses;, an additional
sum of two dollars per day.

In the evert of the trial being adjourned
upon application of the defendant, the iatter may
be condemned to the payment of like additiomal costs
when such collector is actually presenti at the
sitting of the court.

Travellipg and other expenses shall be
attested under oath by such collector. R.S. 1925,
c. 37, s. 127; 24 Geo. V¥V, c. 17, s. 30; 2 Geo VI,

c. 76, s. 31.

128. In every proceeding instituted under this
act or upder the Quebec Temperance Act (Chap. 257)
the cost of evidence taken in writing, stenography
or otherwise shall be included in the taxed costs
of the action. R.S. 1925, c. 37, s. 128.

4, - EXECUTION OF JUDGMENTS

129. In default of the immediate payment of the
fine apd costs, the prosecuting party may, at the
time of the rendering of the judgment or of the
conviction, or at any time duripg the delay, if any
be granted to the defendant, make option for the
imprisonment of the defendant during the time men-
tioned in the judgment or the conviction, or for the
immediate issue of a seizure against his property.

In the latter case the amount of the fine
and costs shall be levied by a warrant of seizure
and sale of the furniture and effects of the defen-
dant.’ Failing any furniture and effects, or in
case the amount realized by the sale be insufficient
to cover the sums due, the defendarnt shall be
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imprisoned. However, in either case he mayv free
himself from such imprisenmen? by paying in full

the fine, the costs incurred up to the convictiaon,
and the subsequent costs. R.S. 1925, c. 37, s. 129,

130. Save in the case of payment in full as
above mentioned; no defendant imprisoned under any
provision o0f ihis act shall be set free by reason
of any defect of form imn the warrant of imprison-
ment;,; nor without a notice of the application being
duly served upon the Attitormey-CGeneral if the suit
or prosecution has been taken in the name of the
Commission or upon the municipal corporation which
instiiuted the suit or prosecution. No partial
payment shall affect or medify the terms of the
Jjudgment pronounced agaist him in so far as

the imprisopment is conrcermed. R.S. 1825, ¢. 37,
s. 130; 24 Geo. V, ¢c. 174 s. 31,

131, Whosoever, knowing or having reason to
believe that a warrant of imprisonment has been
issued against any person under this act, hinders
the arrest of the defendant, or procures the means
of or facilitates, by advice, action or in any other
manner, the avoiding of arrest by the defendant,
shall be guilty of an offenrce under this act, and
iiable to a fipe of forty dollars. R.S. 1925,

c. 37, s. 131.

i32. The execution cof «~ jdgment upon any
prosecution or action instituted under this act may
take place forthwith. If the judgment condemn the
cffender to imprisonment only, it must be executed
immediately. R.S5. 1925, ¢. 37, s. 132.

133, When coercive imprisonment lies to enforce
a judgment of the Circuit Court or the Magistrate's
Court, it shall be granted by one of the judges of
the Superior Court or of the Circuit Court or by

the District Magistrate, or by the clerk of the
Circuit Court or the Magistrate's Court, on summary
petition, alleging that the defendant has not paid
in full the fipe or the sum claimed and the costs of
the prosecution.
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It shall not be necessary to give notice
t9 ths defendant of such peiition., R.S. 1925, c.
P R 3 :
(RO} g St- :’330

1234, Every term of imprisonment under this act
shall run from ths daie of incarceration after
sentence., R.S. 1925, ¢. 37, s. 134; 25-26 Geo. V,

c., 20, s. 2.

135. If the conviction be for havirng sold or
allowed the sale of aicoholic liquor on board a boat
or a railway car, without a permit; the fine and
costs may likewise be levied by the seizure and sale
of the fittings and furniture of the boat or car

on board which such liquor was sold. R.S. 1925, c.

37, s. 135.

136. In the case of & first offence committed
by the holder of a permit urnder this act, the court
may, in its discretion, if the fine and costs be not
paid forthwith; fix a later date for such payment.
It may also order that the defendant be arrested,
uniess he binds himseif to appear on the day set, by
giving security; to the satisfaction of the court,
for the payment of a sum egqual to the amount of the
fine and costs. The court is hereby authorized to
receive the security, in the form of a bond or
othsrwise, in its discretion. If, on the day so
fizxed, such fine and costs be noi paid, the com-
plainant may exercise his rignt of option, as prov-
ided in section 129, and the defendant shall be dealt
with according to the terms of such section. R.S.
1925, e¢. 37, 8. 136,

137. Wnen a married woman, living habitually with
her husband, has been convicted in any proceeding
instituted under this act, the complainant may cause
the seizure of the goods of suck married woman, or of
her husband. 1In case the goods of one should be

found ipsufficient, he may exercise his recourse
agaigst the goods of the otker. R.S. 1925, c. 37,

s. 137.

i38. Upop conviction of a member of any partner-
ship under this act, the Attorn¢y-Gemeral if the suit
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or prosecution has been instituted in the name of
the Commission, or the mumicipal corporation which
instituted the suit or prosecution, may, in case
the goods and effects of the defendant are found
insufficient, cause the seizure and sale of the
goods and effects of the partnership which are
fourd in the place where the offence was committed.
R.S. 1625, ¢. 37, s. 138; 24 Geo. V, c. 17, s. 32,

DIVISION VIIX
APPEALS AND OTHER REMEDIES

139. 1. No writ of guo warranto may be granted
with respect to the office held or any power exercised
by the Commission or by the manager thereof.

2. No writ of mandamus may be issued to order
the Commission or the manager thereof to discharge
any duty or to do any act.

3., No writ of ipjunction may be granted to
prevent, either temporarily or permanently,; the
Commission or the manager tkhereof from doing anything
or carrying out any operatipn, or continuing to do
anything or to carry out any operation.

4, No writ of certiorari may be granted to
evoke any action or proceeding instituted under this

act.

5. No writ of prohibition may be issued with
respect to anything done or proposed to be done
under this act.,

6. There shall be no appeal from eny judgment
rendered in any prosecution or action instituted
under this act, except;

a. In any case wherein the court which rendered
the judgment has exceeded its jurisdiction;

b. In any case wherein the offence in respect
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of which the prosecution or the action was institut-
ed, renders the offender liable to imprisonment only;

¢. In any case wherein alcoholic liquor has
been seized under this acty; and where, under the
provisions thereof, the court must order confiscation.

In each such case the appeal must be
taksn, by petition; before ome of the judges of the
Court of King's Bench at the place where appeals
in the district are brought. It must be taken within
eight days from the date of the judgment and be
tried before a division of five judges of the Court of
King's Beuch at its next term, with priority over all
other cases,; when it reilates to a judgment entailing

imprisonment.

The appeal may be taken by either party
to the prosecution or action. If it be taken by the
defendant, he must at the same time make a deposit
of three hundred dollars in the hands of the clerk
of appeals. If tke appeal be dismissed such
deposit shall be confiscated and forfeited to the
Crown, and the defendant shall be liable, in addi-
tion, to the penalties and costs to which he has been

condemned.

When the defendant is represented by
attorney in the court of first instance, the service
of the notice of appeal upon such attorney shall be
sufficient notification; and wher the defendant is
rot represented dy attormey in the court of first
instance notice of appeal shall be given by serving
a copy of the petition for appeal uper the defen-
dant personally or at his last known address.

Such appeal shall be final.

7. The original record in the case, as well
as the depositions of the witnesses taken in writing
in accordance with section 108 of this act; shall be
submitted io the Court of Xing's Bench, which must
decide the gquesiion op the merits, without taking
into account any defect, either as to form or matter,
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provided that it appears by the judgment that con-
viction has been had for an offence against any
provision of this act before the Circuit Court, the
Magistrate's Court, two justices of the peace, a
police magistrate, district magistrate, or other
officer having the powers of two justices of the
peace, acting within their jurigdiction, and that
it appears moreover by such judgment that the
penalty or punishment applicable to that offence
has been applied. If it appears that the case has
been decided or the merits and that the conviction
is valid; under this act, such conviction shall not

bz set aside,

The origzinal record of the case shalil be
sent back to the court below, *after the rendering of
the judgment in appeal. R.S. 1925, c. 37, s. 139;
18 Geo. V, ¢. 93, 8. T; 19 Geo. V, ¢c. 22, s. 4;

1 Ed. VIII (2), c¢. 14, ss. 1 apd 5; 1 Geo. VI,
c. 23, 8. 3.

DIVISION IX
FINES AND COSTS

140. ¥henever any proceeding is taken in the
name of the Commission, the fine shall belong to the
Crc"m. RoSo 1925, Co 37’ 8. 140; 24 GeO. V, C. 179
3, 33«

141, Whenever, in accordance with the provisions
~f *he second paragrapk of sectiom 82, the prosecu~
tior is taken by a municipal corporation, the fine

recovered shall be employed in the followibg manner:

1. If the fine and costs have been recovered
in full, one half shall belong to the Crown and the
other half to the municipality;

2. If the fine and costs have not been
recovered in full, the amount recovered shall first
be applied to the payment of the costs, and the
balance divided in the marner and in the proportion
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indicated in suvb-paragraph 1 of this section.,
R.S. 1925, c¢. 37, s. 141l; 24 Geo. V; c. 17; s, 34,

142, The provisions of the Fines Paymepnt Act
(Cnap. 30) shall apply to the fines and costs con-
templated by sectiops 140 and 141, R.S. 1823, c. 37,

8. 142; 24 G@Oo VQ C., 173 S, 350

143, No remission shall be granted of any fine
imposed under this act, nor any suspension, before
or after judgment, of the proceedings instituted
under it, saving any delay the court may see fit to
grant in the iptersests of the parties.

The power to remit certain fines; con-
ferred upon the Lieutenant-Governor 1in Council by
secition 44 of the Provincial Revenue Act (Chap.
73), shall not apply to any fine imposed under this
act, R.S. 1825, ¢. 37, s. 143.

DIVISION X
PRESCRIPTION

144, Unless otherwise provided, every proceeding
taken under this act shall begun: within two mounths
of the commission of the offepce if it took place in
either of the cities of Quebec or Montreal; within
twelve months, if it occurred in the revenue district
of Saguepay; and within four months of the commission
of the offence if it occurred im any other part of

the Province. The issue of a warrant shall comstitute

a beginning of proceedings.

Nevertheless; tlke above limitation of time
shall nct apply to the confiscation of the alecoholic
ligquor seized before judgment; the judgment of the
court confiscating such liquor may be applied for
and rendered at any time., R.S. 1925, c. 37, s. 144;
19 Geso. V, €. 22, s. S,
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DIVISION XI
ADVERTISING SF ALCOHOLIC LIQUOR

145, It is forbiddepn to represent by means of
any advertisement that an alcoholic liguor is
beneficial to health or that it possesses nutritive

or curative value. R.S. 1925, ¢, 37, s. 144a; 5
Geo. VI, ¢, 24, s. 26,

146, it is forbidden to advertise ar alcoholic

liquor by means of sigps or posters, upless they

are placed within a building so as not to be visibie
from the outside. R.S. 31925, ¢. 37, s. 144b; 5
Geo. VI, ¢c. 24, s. 26. {Footnote: Under section 31
of the Act 3 George VI, chapter 24, this prohibition
dces not apply before May lst, 1942, to signs or
posters put up before April 30, 1941, nor before May
ist, 1944, to illuminated signs cortemplated in
section 2 of the act 21 George V, chapter 31 (re-
pealed) erected outside of cities and towns before

April 29th, 1941.)

147, The court which pronounces a condemnation
upon & progsecuticn instituted for an infraction of
the preceding secticn shbi1ll order that the sigp or
poster which was the su! ;ect of the condemnation be
removed or destroyed withir a delay of eight days
from the date of the conviction, at the offender's
gost. R.S. 1925, c. 37, s. l44¢c; 5 Geeo., VI, c. 24,

s, 26.
DIVISION XII

INVESTIGATICGH AND PROSECUTION OF
OFFENCES

i48. The Attormey-General shall be charged with:

1. Assuring the observance of this act and of
the Alcoholic Liquor Possession and@ Transportation
Act {Chap. 256), and investigating, preventing and
suppressing the infringemenis of such acts, ip every
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way authorized thereby;

2. Conducting the suits or prosecutions for
infringements of this act or of the said Alcoholic
Liquor Possession (ad Transportatiom Act. R.S.
1925, ¢, 37, s. 7T8a; 24 Geo. V, ¢, 17, s. 17,

DIVI"TON XIII

APPLE CIDER

149, Notwithstanding any provision to the con--
trary of the present act or of any other general

law or special act, the Lieutenant-~Gevernmor in Coun-
cil, within the limits of the powers comferred upon
the Legislature by the Constitutiorn of (Carada,

may make regulaiions for the manufacture and sale of
cider in this Province, fix the duties on this
manufacture and sale and eract penalties for in-
fringements of the regulations adopted under the
authority of this division. 2 Geo. VI; c. 56, s. 1,

DIVISION XIV
GENERAL PROVISIONS

15G. Apy special act to the contrary notwith-
standing, no municipality may, by byv-law, resolution
or otherwise, levy, in the same year, from any holder
of a permit under this act, any licemse; tax, impost,
or duty of more thar two hundred dollars inm cities
and towns, or fifty dollars in other municipalities,
for the purpose for which the said person holds

such permit. Any municipality which levies or
receives directly or indirectly any amount greater
than as allowed by this section for the above pur-
poses, may at any time be compelled to reimburse the
overcharge to the holder of such permit or to his
legal representatives. R.S. 1925, c,. 37, s. 145,

151. 2. Since the 21st of March, 1922, the date of
the coming inio force of the act 12 George V, chapter
31, every vendor authorized to sell intoxicating
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liguvors under ths Canada Temperance Act; in th:

year preceding its repeal in any municipality whers
it was in force, must, withir the thirty days “~1llow.
ing such repeal, make known to the Commission a.l

the alcoholic liquor belonging to him or in his
possession or control, by whatsoever title, and place
it under the control cand in the possession of the
Cormission in the manner indicated by it.

2. VUpon the failure of any such authorized
vendor to comply with the above provision, the Com-
mission may, by virtues of a writtsn order, signed
by three of its members; direct the seizure, by
any person entrusted with such order, and the con-
fiscation, of such alcoholic liquor not entered in
such statement noy put under the control or in the
possession of the Commission; with all the vessels
containing the same, No proceedings at law shall
be required fo:- such confiscation.

3. The Commission shall not be respomsible
for any loss of;, or damage to;, amy alcoholic liquor
of wvhich it has taken possession under subsection 1
of this section. It may, in its discretion, sell
or otherwise dispose of any of such alcoholic
liguor for such price and upon such terms and
conditions as it may deem advisabley, and may com-
pensate tne owner therefor, less any such costs and
charges as it may decide upon. It may also, in
its discretion; destroy amy such alcoholicliquor
or any part thereof; or recover the alcohol there-
from. R.S. 1925, ¢. 37, 8. 146,

152. Ir every special act passed befors the
25th of February, 1821, tbe words "Quebec License
Law™, when they refer tc the first division of the
said Quebec License lLaw, enacted by articles 903 to
1315 of the Revised Statutes, 1909, and by the acts
amending the same, shall mean the "Alcoholic Liquor
Act™, and the words "intoxicating liquor" shall
mean "alcoholic liquor". R.S. 1925, c¢.37, s. 147.

1523. Evary provision in any general or special
act which is incompatible with this asct is declared
not to apply thereto. R.S. 1925, c¢. 37, s. 148,

mmm
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MUNICIPAL COMMISSICN ACT, R.S.Q. 1341, Ch. 207,
Section 18.

" 18, Neither the Commissicn,; nor
any member thereof, nor the secretary
of the Commission, nor any cf its
officers or employees, shall be
personrally liable for anything done
or omitted by it or by him in the
exercise ©of its or his functiomns.
R.S. 1925, c. 11i1A, s. 18; 22 Geo.
¥, ¢c. 58; 5., 1. "

X X
X

(Subsequent amendments, if any, are irrelevant to
this cause)
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EXECUTIVE POWER ACT, K.S.Q. 1941, Ch. 7, Sections

"

Ch.

(Subsequent amendments, if an
are irrelevant to this cause

5, 6 and 8,

11,

section 16.

5. The Lieutenant-Governor may appoint,
under the Great Seal, from among the
rembers of the Executive Council, the
following officials,; who shall remain
in office during pleasure:

1.

2.

30

mentioned in the Provincial Secreta-

A Prime Minister who shall, ex-
officio, be president of the Council;

A minister charged with the ad-
ministration of justice, called the
Attorney-General;

A Minister with the attributions

's

Department Act (Chap. 57), called t.
Provincial Secretary;

4.

MOOmWIo®

¢ 5 & ©O0 s o o

Pt i

i2.
13.
14.

1925, c.

A Minister to preside over the
Treasury Department, called the Provin-
cial Treasurer;

Mipister
Minister
Minister
Minister
Minister
Minister
Minister
Welfare;

A Minister
Fisheries;

i R T

of
of
of
of
of
of
of

of

Lands and Forests;
Colonizatinn;
Agriculture:
Roads;

Public Works;
Labour;

Health and Social

Mines and Maritime

A Mini ter of Mumicipal Affairs,
Trade and Commerce;

A Minister of Fish and Game. R.S.
6, s. 5; 20 Geo. V, c. 19, s. 1;

as amended by 1946

%9
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" 21 G@Oo \‘" Co 199 So 2; 25-26 GeOo vg
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00119 302; 25“'26 Geo. Vg Cc. 45’ S, 2;
1 Ed. VIII (2), c. 20, s. 2; 5 Geo. VI,
c. 22, 8. 2.

6. The member of the Executive Council
holding the recognized position of Prime
Minister shall be ex officio President
of the Executive Councii,

> o ®

8. 1. The powers, duties and functions
of the members or the Executive Council,
as well as those of the Prime Minister,
may, by order-in-council, be, wholly or
in part, temporarily conferred upon any
member of the Council appointed in virtue
of section 4; provided such member of
the Executive Councll be or beccme a mem-
bver of either House.

2. But every such member appointed
under this section shall exercise his
functions gratuitously. R.S. 1925, c.6,
s.8. %
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THE PUBLIC DEPARTMENT ACT, R.5.Q. 1941, ch. 43

{Subsequent amendments,
if any, are irrelevant

10

20

30

49

to this cause)

n 3. This act may be cited as the Public

Department Act. R.S. 1925, c¢. 13, s. 1.

2. The following deparimenis are cons-
tituted for the administration of the
affairs of the Province:

1. The Department of the Executive
Council, presided over by the Prime
Minister;

2, The Department of the Attorney-
General; presided over by him;

3. The Department of the Provincial
Secretary, presided over by him;

4, The Treasury Department, presided

over by the Provincial Treasurer;

5. The Department of Lands and Forest-,
presided over by the Minister of Lands and

Forests;

6. The Department of Cclomnization,
presided over by the Minister of Colon-

ization;

7. The Department of Agriculture, pre-
sided over by the Minister of Agriculture;

8. The Roads Department, presided over
py the Minister of Roads;

9. The Department of Public Works,
presided over by the Minister of Public
Works;



10

20

30

Appsndix to Appsllant’s Facium

-

10. Ths Dspartment of Labour,
presidzd over by the Minister of
iLabour;

1}. The Deypartmant of EHealth and
Sccial Weilfare, presided over by ths
M:nister of Health and Social Welfars;

12. The Department of Mines and
Maritim: Fisheries, presided over by thse
Mipnister of Mines and Maritime Fisheries;

13. The Department of Municipal
Affairs, Trade and Commerce, presided
over by the Minister of Municipal
Affairs, Trade and Commerce;

14. The Department of Fish and Game,
presided over by the Mipister of Fish
and Game;

15. The Department of Education,
which is under the Provincial Secretary,
but the adminisirative direction of which
is confined to the Superintendent of Edu-
cation. R.S. 1925, c¢. 13, s, 2; 20 Geo,
V, ¢. 19, s. 3; 21 Geo., Vg ¢, 19, s. 3;
25~-20 Geo. V, ¢, 11, s., 35 25-26 Geo. V,
c. 45, s. 4; 1 Ed. VIII (2), c¢. 20, s. 3;
1 24, VIII (2}, c. 29, s. 3; 5 Geo. VI,
c, 22, 8, 6. ¥
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THE ATTORNEY GENERAL'S DEPARTMENT ACT,
R.S.Q. 1941, Ch. 46.

(Subsequent amendments, if any, are irrelevant
to this cause)

1. This act may be cited as the "Attorney-

Geperal's Department Act."™ R.S. 1925; c. 16, s. 1.

2, The law officer of the Crown is the
Attorney~-General. R.S. 1525, c. 16, s. 2.

3. The Attorney-General is the cfficial
legal adviser of the Lieutenant-Governor, and the
legal member of the Executive Council of the Prov-
ince of Quebec. R.S. 1925, ¢. 16, s. 3.

4. The duties of the Attorpey-General are the
following:

1. To see that the administration of pub.ic
affairs is in accordance with the law;

2. To exercise a general superintendence
over all matters connected with the administration
of justice i the Province. R.S. 1925, c. 16, s. 4.

Sa The functions and powers of the Attormey-
General arse the following:

1. He has the functions and powers which
belong to the office of Attorney-General of England,
respectively, by law or usage, insofar as the same
are applicable to this Province, and aiso the func-
tions and powers, which, up to the Union, belonged
to such offices im the late Province of Canada,
and which, under the provisions of the British North
America Act, 1867, are within the powers of the
Government of this Province;

2. BHe advises the heads of the severakl
departments of the Government of the Province upon



10

20

30

C1il

Appendix to App:llant’s Factum

all matters of law concerning such departments, or
arising in the administration thereof;

3. He is charged with the setilement and
approval of all instrument issued under the Great
Seal;
4, Notwithstanding the provisions to the
contrary of any other general law or special act,
he alone has the conduct, under the designation of
"The Attorney-General of the Province of Quebec,
representing His Majesty ipn the rights of the
Province”, of all litigation for against the Crown
or any pudlic department;

5. Be has the control and management of the
judicial organization and of registry offices, as
well as the control and direction of the inspection
of the offices of the courts and of registry offices

and of prisons;

6. He also has the superintendence over
judicial officers and registers, who are all under

his department;

7. He is charged with superintending the
administration or the execution, as the case may
be, of the laws respecting police. R.S. 1925,
c. 16, 8. 5; 3 Geo. VI, c. 15, s. 1,

6, The Lieuternant-Governor in Council shall
appoint by commission a special of ficer called the
Deputy Attorney-General whose salary he shall fix
at a sum not exceeding nine thousand dollars per
anpum,. R.S. 1925, c¢. 16, 8. 6; 2 Geo. VI, c. 25,

s. 1.,

7. The Deputy Attorney-General shall ex
officio have the power to represent the Attorney-
Gepneral before the courts.

He shall receive no additional remuner-
ation from the Crown for his services in the
exercise of such mandate.

Notwithstanding the provisions of article
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553 of the Code of Civil Procedure, the costs
taxable against the oppoesite party in cases wherein
the Deputy Attorney-General represented the Attornmey-
General shall belong to the Crown and, when re-
covered, shall be paid into the consolidated revenue
fund. R.S. 1925, c., 16; 8. 7; 2 Geo. VI, ¢c. 25,

S. 2.

8. The professional services of the Deputy
Attorney-C:.neral shall be reserved exclusively for
the Crown and he must devote all his time to the
performance of the duties of his office. R.S. 1925,
c. 15, s. 8 2 Geo. VI, ¢c. 25, s. 2.
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THE MAGISTRATFS PRIVILEGE ACT, R.S.Q. 1941, Ch.13

(Subsequent amendments, if any, are irrelevant
to this cause)

1. This act may be cited as the mMagistrate's
Privilege Act. R.S. 1925, ¢, 146; s. 1.

2. Apy justice of the peace, officer or other
person fulfilling auy public duty, and sued in
damages by reason of any act committed by him in the
execution thereof, may, at aay time within one month
after the service of the notice mentioned in article
88 of the Code of Civil Procedure, offer to pay a
compensation to the party complainipng or his advo-
cate, by actual tender therecf; and, if the same be
not accepted; may plead such offer in bar to the
action brought against him; with any otker plea,

and deposit the amount cffered.

If the court or jury fird the amount
tendered to have been sufficient, they shall find

for the defendant.

If the court or jury find the amount in-
sufficient, or that no offer of compensation was
nade, and also find the olher issues against the
defendant, or if they find against the defendant,
where no offer of compensation is made or pleaded;
then they shall give a judgment or verdict for the
piaintiff with such damages as they think proper,
and the plaintiff shall have his costs of suit. R.S.

1825, c. 146, s. 2.

3. The defendant may plead thereto the general
issus only, or that he is not guiliy, and prove all
speciai matters of justification or excuse, Or that
ne received no notice of action thereunder, as

fuily and amply as if the same vere specially plead-
ed., R.S. 1925, c. 146, s. 3.

4, I£, in any such action; judgment is ren-
dered in favor of the defendant, or the plaintiff
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pury

the judge or court may order the plaintiff to

produce an additional deposit whereof he shall fix the
amount. The suit is then suspended until the addi-
tional deposit ordered by the judge or court is
effected. R.S. 1925, c. 146, s. 8; 18 Geo. V, c.

58, s. 1.

9. No costs shall be adjudicated against
any jastice of the peace 1n any suit on a writ of
certiorari or prohibition urless, on proof of the
bad faith of the justice cof the peace, the court
otherwise orders. R.S. 1925, e¢. 146, s. 9; 18
Geo. V;, ¢. 58, 8. 1.

10. Sections 8 and 9 of this act shall not
apply to recorders nor to persons having the powers
of two justices of the peace. 18 Geo. V, c. 58, s.2,
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