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0~ APPEAL Fl10~I THE SLPl{EME COUHT OF CANi\DJ_r\. 

IN THE l\IATTER of a Reference as to the meaning of the 
word " Persons " in Section 24 of The British K orth \ m erica 
_Act 1867. 

BET\YEEN 

HENRIETTA l\IUIR EDWARDS, NELLIE L. 
McCLUNG, LOUISE C. McKI EY, E~IILY 

10 F. MURPHY and IRENE PARLEY - - Appellants 

AND 

THE ATTORNEY-GENERAL FOR THE DO:i\II_--:-IO .L~ 
OF CANADA, TilE ATTORNEY-GENEHAL 
FOR THE PROVINCE OF QUEBEC and TilE 
ATTORNEY-GE ERAL FOR THE PROVI~CE 
OF ALBERTA - R espondents. 

R ecord. 

1. This is an appeal by special leave fron1 a judgment of the P· 38. 

Supreme Court of Canada dated the 24th April 1928, ans·w.-ering in the 
20 negative the question (referred to the Court for hearing and consideration 

by the Governor-General of Canada in Council under the provisions of 3_4 
Section 60 of the Supreme Court Act), " Does the word ' persons ' in PP· -

Section 24 of the British _..._ orth America Act 1867 include female persons ~ " 

2. The appeal raises the question whether the Governor-General of 
Canada has the power to summon women to the Senate of Canada. 

3 . Of the Appellants, Henrietta l\1uir Edwards is the vice-president 
for the Province of _Alberta of the National Council of \V omen for Canada ; 
N ellie L. ~[cClung and Louise C. l\lcKinney were for several years members 
of the Legislative _Assembly of the said province; Emily F. l\Iurphy is a 

30 police magistrate in and for the said province ; and Irene Parlby is a 
member of the Legislative Assembly of the said provincE? and a member 
of the Executive Council thereof. 
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4. On the 27th August 1927 the .Appellants petitioned t~e Govern.or
General in Council to refer to the Supreme Court certain questions touching 
the powers of the Governor-General to summon female persons to th~ 
Senate and on the 19th October 1927 the Governor-General in Council 
referred to the Supreme Court the aforesaid question. 

5. Section 24 of the British North .America .Act is as follows:-
" 24. The Governor-General shall from time to time, in the 

Queen's name, by instrument under the Great Seal . of Canada, 
summon qualified persons to the Senate ; and subJect to the 
provisions of this .Act, every person so summoned shall become and 10 
be a member of the Senate and a Senator." 

6. Section 24 is immediately preceded by a section setting out the 
qualifications of a Senator as follows :-

" 23. The Qualifications of a Senator shall be as follows :
" (1) He shall be of the full age of Thirty Years ; 
" (2) He shall be either a Natural-born Subject of the Queen, 

or a Subject of the Queen naturalized by an Act of the Parliament 
of Great Britain, or of the Parliament of the United Kingdom 
of Great Britain and Ireland, or of the Legislature of One of the 
Provinces of Upper Canada, Lower Canada, Canada, Nova Scotia, 20 
or New Brunswick, before the 1}nion, or of the Parliament of 
Canada after the Union ; 

" (3) He shall be legally or equitably seised as of }1-,reehold 
for his own Use and Benefit of Lands or Tenements held in free 
and common Socage, or seised or possessed for his own Use and 
Benefit of Lands or Tenements held in Francalleu or in Roture, 
within the Province for which he is appointed, of the value of 
Four thousand Dollars, over and above all Rents, Dues, Debts, 
Charges, Mortgages, and Incumbrances due or payable out of or 
charged on or a:ffecting the same ; 30 

" (4) His Real and Personal Property shall be together worth 
Four Thousand Dollars over and above his Debts and Liabilities; 

" (5) lie shall be resident in the Province for which he is 
appointed; 

'.' (6) .In t~e case of Quebec he shall have his Real Property 
Qualifications In the Electoral Division for which he is appointed, 
or shall be resident in that Division." 

7 . Throughout the sections dealing with the Senate (Sections 21 to ;)6 
inclusive), Senators are referred to by the pronouns " he " " him " a~d 
" his," and S~ction. 32 provides that " vVhen a vacancy 'happens in the 40 
Senate by resignation, death, or other--wise, the Governor-General shall 
by summons to a fit and qualified person fill the vacanc.y." 
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8. In certain respects irrelevant to this appeal the said sections have P· 36, 1. 23. 

been modified consequ nt upon the admission into Canada and the creation P· 53, I. s. 
since 1867 of new provinces. P· 54, I. 4. 

9. The word " person " or " persons " is also used in Sections 11 , 
14, 41, 42, 63, 75, 83, 84, 89, 93, 127, 128 and 133 of the British North PP· 19-32. 

America Act relating (inter alia) to the constitution of the Privy Council P· 19, 1. 20. 

(Section 11), the appointment of deputieR of the Governor-General 
(Section 14), the qualifications and disqualificatjons of members of and voters p . 10, 1. 47. 

at elections for the House of Commons (Sections 41 and 42), the constit ution P· 23, 1. 19. 

10 of the Executive Councils of Ontario and Quebec (Section 63), the con- ~: ~~: ~ : ~~: 
stitution of the Legislative Council of Quebec (Section 75), the qualifications 
a,nd disqualifications of members of and voters at elections for the P· 2s, 1. 24. 

Legislative .Assemblies of Ontario and Quebec (Sections 83 and 84), the 
privileges with respect to denominational schools of any class of persons 
(Section 93 ), provincial Legislative Councillors becoming Senators 
(Section 127), persons authorised to administer oaths to members of Senate P· 32, I. 14. 

and of House of Commons (Section 128 ), and the use of the English and 
French languages in Parliament and elsewhere (Section J 33 ). Particular P· 32, I. 35• 

reference should be made to the provisos to Sections 41 and 84 (continuing p. 23, 1. 31. 

20 the existing laws relative to " the qualifications and disqualifications of P· 29, I. 3. 

persons to be elected" and to voters), and to Sections 83, 128 and 133. P· ~~· ~· ~~ : 
The proviso to Section 41 is as follows :- ~: 32: 1: 35: 

"Provided that, until the Parliament of Canada otherwise p. 23, 1. 31. 

provides, at any Election for a Member of the House of Cornmons 
for the District of Algoma, in addition to Persons qualified by the 
Law of the Province of Canada to vote, every male British subject, 
aged Twenty-one Years or upwards, being a householder, shall have 
a Vote." 

The proviso to Section 84 is as follows :-
30 " Provided that, until the I_jegislature of Ontario otherwise P· 29, 1. 3. 

40 

provides, at any Election for a Member of the Legislative Assembly 
of Ontario for the District of Algoma in addition to persons qualified 
by the Law of the Province of Canada to vote, every Male British 
Subject, aged twenty-one years or upwards, being a householder, 
shall have a vote.'' 

The first paragraph of Section 133 is as follows :-
" 133. Either the English or the French language may be P· 32, I. 35. 

used by any Person in the Debates of the Houses of Parliament 
of Canada and of the Rouses of the Legislature of Quebec ; and 
both those Languages shall be used in the respective Records and 
Journals of those Houses ; and either of those Languages may be 
used by any Person or in any Pleading or Process in or issuing 
from any Court of Canada established under this Act, and in or from 
all or any_ of the Courts ·of Que bee.'' 
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10. By Section IV of l.Jord Brougha1n's -'-\et 1850, -which was ~n force 
at the time of the passing of the British North _America Act, it is provided :-

" Be it enacted, 'I hat in all Acts \Yords importing the :1\'Iasculine 
Gender shall be deemed and taken to include Females, and the 
Singular to include the Plural, and the Plural the Singular, unless the 
contrary as to Gender or Number is expressly provided " ; 

and by Section 1, Sub-section (1) of the Interpretation _r'\ct 1889 (which 
repealed Lord Brougham's _Act)-

'' . . . in every _.Act passed after the year one thousand eight 
hundred and fifty whether before or after the commencement of this 10 
1\ct, unless the contrary intention appears, words importing the 
masculine gender include females." 

11 . In 1849 the Province of Canada enacted an Interpretation Act 
(12 Vie. cap. 10) containing a provision similar to Section IV of Lord 
Brougham's Act above quoted. By statute of the said Province of the same 
year (12 Vie. cap. 27) the Acts relating to the representation of the people in 
the Legislative Assembly of the Province were amended and consolidated, 
and by Section XL VI it was provided :-

" And be it declared and enacted, that no woman is or shall be 
entitled to vote at any such election, whether for :any County or 20 
Riding, City or Town." 

The Revised Statutes of Nova Scotia (second series) 1859, cap. 1, contain a 
similar Interpretation Clause, Section 7. By the same Statutes, Title II, 
cap. 5, the right to vote and to be a candidate for the Legislative Assembly 
is limited to male persons. 

12. By Statutes of Canada 1918, 8-9 George V can. 20, and 1920, 
0-11 George , cap. 46, Section , ema1e persons are given the right to o e 

and to be candidates at a · ominion election, and a female person has been 
elected and now sits as a member of the House of Commons. 

13. By the British North _A merica Act 1871 the Parliament of Canada 30 
was authorised to establish new provinces in any territories forming for the 
time being a part of the Dominion of Canada, and at the time of such 
establishment to make provision for the constitution and adn1inistration 
of such provinces and for. the passing of laws for the peace, order and good 
government of such prov1nce and for its representation in Parliament. 

~4. The Alberta _L~ct, Sta~u~es of Canada 1905,4-5 Edward VII, cap. 3 
(Sections 3 and 8) making proVJsion for the Constitution of the Province of 
Alberta provides :-

Section 3. " The provJsions of the British North _t\merica 
Acts, 1867 to 1886, shall apply to the Province of Alberta in the 
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same way and to the like extent as they apply to the proYinces hereto
fore con1prised in the Dominion, as if the said Province of .Alberta 
had been one of the provinces originally united, except in so far 
as varied by this Act and except such provisions as are in terms 
made, or by reasonable intendment may be held to be, specially 
applicable to or only to affect one or more and not the whole of the 
said provinces. 

Appendix. 

Section 8. " The Executive Council of the said province shall P· 54, I. 8. 

be composed of such persons, under such designations, as the 
I_jieutenant-Governor from time to time thinks fit." 

15. By Statutes of Alberta, 1916, 6-7 George V, cap. 5, women were 
given the right to vot at elections of members to serve in the Legislative 
Assembly and to be elected as members of the said Assembly, but there has 
been no change in the statutory provisions relating to the co1nposition of 
the ~xecutive CouncH in the said Province. \Vomen have been elected 
as members of the Legislative \..ssembly of the said Province and a woman 
has been and is now a member of the Executive Council of the said Province. 
There has been similar legislation in all the other provinces of Canada, save 
the Province of Que bee. 

16. The reference was argued before the Supreme Court on the 
14th J\Iarch 1928. Counsel for the Appellants contended that the \Yord 
'' persons '' in Section 24, includes female persons. Counsel for the 
Attorney-General of Alberta supported the Appellants' contention. Counsel 
for the Attorney-General of Canada contended that the word " persons " 
is limited to male persons and counsel for the Attorney-General of Quebec 
supported that contention. The Attorneys-General for the other provinces 
of Canada were duly notified but did not appear on the argument of the 
reference. 

17 . The Chief Justice of Canada in his Reasons for Judgment, in which 
Mr. Justice Lamont and Mr. Justice Smith concurred, held that by the 
common law of England women were under a legal incapacity to hold 
public office and that Parliament, which, when contemplating a striking 
constitutional departure from the common law, is never at a loss for language 
to make its intention unmistakeable, had, by clear implication, excluded 
women from membership in the Senate. The word " persons " prima facie 
includes women, but the preceding word "qualified" (a reference to the 
qualifications specified in Section 23) excludes women because the terms 
of Section 23 import that men only are eligible for appointment. The Chief 
Justice referred to the masculine pronouns-" he " and " his "--and cited 
Ftt·ost v. The King, reported in [1919], 1 Irish Reports, page 81. Further
more, Clause 2 of Section 23 includes only "natural-born" subjects and 
those" naturalised" under statutory authority, and not those who become 
subjects by marriage-a provision which one would have looked for had it 

p. 60, l. 18. 
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been intended to include women as eligible. Dealing with arguments raised 
by counsel for the present Appellants, the Chief Justice held that the 
adjective " qualified " was a conclusive answer ~o the argu~ent based ~n 
the wider signification of the word " persons " In other sections, nor did 
the Interpretation Act or Lord Brougham's Act (which was trea~ed as ~he 
material Act) have any application, as " persons " is not a word 1mport1.ng 
the masculine gender. 

Chorlton v. Lings, reported in Law Reports, 4 Common Pleas, page 374, 
is conclusive against the Appellants alike on the question of the common 
law incapacitv of women to exercise such public functions as those of a 10 
member of the Senate of Canada, and on that of their being expressly 
excluded from the class of "qualified persons" by the terms in which 
Section 23 is couched. 

Dealing with Section 11, which provides for the constitution of a new 
Privy Council for Canada, the Chief Justice expressed the opinion that 
" the word ' persons,' though unqualified, is probably used in the more 
restricted sense of ' male persons.' For the public offices thereby created 
womenwere, by the commonlaw,ineligibleanditwould be dangerous to assume 
that by the use of the ambiguous term ' persons ' the Imperial Parliament 
meant in 1867 to bring about so vast a constitutional change affecting 20 
Canadian women, as would be involved in making them eligible for selection 
as Privy Councillors." 

18. The Judgment of Mr. Justice Duff is summarised in paragraphs 20 
and 21. 

Mr. Justice Mignault concurred generally in the reasoning of the Chief 
Justice, and held the case covered by the authority of Cho1·Zton v. Lings. 

p. 21, 1. 22. 19. The Appellants respectfully submit that the word " qualified" 
P· 20, 1. 47. as u~ed in Section 24, refers to the qualifications set out in the preceding 

Section 23, and that the interpretation which the Chief Justice of Canada 
~nd t:J:te le~r~ed judges who concurred with him placed upon the word 30 

qualified IS erroneous and cannot be supported · and that the Chief 
Justice _and learned judges wrongly applied the auth~rities cited by them. 
In particular the Appellants submit that the reasoning of the Chief Justice 
was erroneous in the following respects :-

(A) The ca_se of Frost _v. The King reported in [1919] 1 Irish 
~eport~, p. 81,_Is no authority for saying that the masculine pronoun 
In Sectio~ 23 Imports that men only are eligible for appointment. 
Mr. Justice Ronan at page_ 90 points out that Lord Brougham's 
~et c~anged the pr~sumption from a presumption that a word 
Importing the masculine gender excludes females to a presumption 40 



l 

d 
.e 
tg 

lW 

at 
1re 
ed 
:ne 
~nt 

ng 20 
. on 

20 

tief 

1 ,, 

ing 
tda 
~rd 30 

uef 
m. 
~ce 

ish 
un 
nt. 
n' 
il'd 

on 40 

10 

20 

30 

40 

7 

that females are included ; and the decision rested on the effect of 
Statutes of 1827 and 1840 to which the old rule of construction 
applied. 

(B) In his Reasons for Judgment the Chief Justice assumes 
that by common law a wife took her husband's nationality on 
marriage. On the contrary the rule was'' Nemo potest exuere patriam,'' 
and only by virtue of Section 16 of the Aliens Act 1844 (7 & 8 Vie. 
cap. 66) was any woman who marries a natural-born or naturalised 
British subject deemed and taken to be herself naturalised. Accord
ingly Clause (2) of Section 23 uses language apt to cover the case 
of those who become British subjects by marriage. 

(c) No striking constitutional departure from the common 
law is involved if " persons," in Section 24, includes female persons, 
since Section 24 does not confer any right on " qualified persons." 
Iembership of the Senate depends on a summons issued by the 

Governor-General acting on the ad vice of his ministers. The fact 
that in 1867 the issue of a summons to a female person would not 
have been within the contemplation of Parliament does not militate 
against the Appellants' contention that Parliament did not intend 
to use the word " persons " in Section 24 in the definitely restrictive 
sense of " male persons " in contradistinction to its general use 
elsewhere in the Act . 

(D) The Quebec resolutions form the basis of the British orth 
America Act. The Act was framed with due regard to the relevant 
existing Canadian legislation and to meet Canadian conditions. 
The legislation in the Provinces of Canada and Nova Scotia respect
ively shows that both legislatures, having regard to the provisions 
of their respective Interpretation Acts, considered the word "persons" 
in Acts relating to voting for membership in the legislative assembly, 
included both male and female persons and expressly limited such 
rights to male persons, and in the British North America Act, 
where Parliament intended to restrict the word " persons " to 
male persons it expressly so provided. (See provisos to Sections 41 
and 81.) 

(E) The case of Chorlton v. Lings reported in Law Reports, 
4 Common Pleas, page, 37 4 was decided solely on the language of 
the Representation of the People Act 1867. That ..._\et entitled "every 
man " with certain qualifications and " not subject to any legal 
incapacity " to be registered as a voter. Legal incapacity was 
not defined by the Act and for that reason only reference was 
necessary to the common law disabilities of women. 'I he alternative 
ground of the decision was that, as the .L\.ct by- its terms was to be 
construed as one with earlier Acts (notably the Heform Act 1832) 

Appendix. 
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p. 23, l. 31. 
p. 29, I. 3. 
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" d'd where the term " n1ale person " was used, the word " 1nan . I 
not import the fen1inine gender. Both grounds rested entuely 
on the wording of the Act and not on extraneous circumstances. 

(F) Ohorlton v. Lings, and similar cases cited interpreting 
domestic statutes relating to the franchise, are not applicable to the 
construction of such a statute as the British North America Act, 
creating the constitution of a ne': n~tion ·with legislative ?odies 
having plenary powers. r~he question IS not ~ne of th~ grant~ng or 
withholding of the franchise but of the granting or withholding of 
executive and legislative powers. 10 

(G) The reasoning of the Chief Justice constrained him to hold 
that the word " persons" as used in Section 11 relating to the con
stitution of the Privy Council for Canada was limited to " male 
persons" with the resultant anomaly that a woman might be elected 
a member of the House of Commons, but could not be summoned by 
the Governor-General as a member of the Privy Council. Such a 
constitution would not be" similar in principle to that of the United 
Kingdom," and it is submitted that such an interpretation is contrary 
to the real intent of the British ~ orth America Act. 

20. The contentions of the Appellants on these points are supported 20 
by the Reasons for Judgment of 1\:Ir. Justice Dufi'. Having reviewed the 
general character and purpose of the British North America A et and 
examined the contentions for the narrow construction of the word 
" persons," Mr. Justice Duff pointed out that there are three general lines 
of policy which the authors of the British North America .,.1\ct might have 
pursued in relation to the common law incapacity of women} namely, to 
perpetuate the incapacity, to remove the incapacity, and to leave it to the 
Dominion Parliament or provincial legislac.ures to remove or to retain the 
incapacity. The word " persons" in Section 24 is consistent with any of 
these lines of policy. In Sections 41 and 84 " persons " includes women, 30 
as also in Sections 11 and 133. Such general inferences therefore as may 
arise from the language of the .Act as a whole cannot be said to support a 
presumption in favour of the restricted interpretation. Turning to the 
reasoning based on the common law disabilities of women, J\Ir. Justice Duff 
doubted its applicability to the British North .L\.merica .Act. In 1867 it 
would. have been a rev~lutionary. st.ep to appoint a woman to the Privy 
Council or to an Executive Council In Canada, or to make women eligible 
to the 1-Iouse of Commons or provincial legislatures or councils yet it is 
quite .plain, with. resp.ect to all these matters, that the fullest' authority 
\vas given, and given In general terms, to Parliament and the legislatures. 40 
The value of the reasoning based on the '' extraneous facts '' becomes 
inconsiderable when compared with reasons deriving their force from the 
presumption that the Constitution in its executive branch was intended 
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~1. On a speci_al ground, however, J\Ir. Justice Duff answered the p. 57, 1. 45. 

question referred to In _the negative. Although attaching no importance . 
to the us_e of the masculine personal pronoun in Section 23, he thought that Appe~IX. 
Sub-s_e~tion (3) points to the exclusion of married -women, and, from P· 21, 1. 8. 

examining the constitution of the Legislative Councils under Acts of 1791, P· 7: 1. 12; 

1840 and 1854, he drew the inference that the British ~ orth America .. A .. ct ~~: i~: ~: ~t; 
10 contemplated a second chamber similar to those provided by the .1\..cts of 

1791 and 1840, the constitution of which should in all respects be fixed and 
determined by the Act itself. This constitution was to be in principle the 
same, though necessarily, in detail, not identical, with that of the second 
Chambers established by the earlier statutes, and under those statutes 
women were not eligible for appointment. 

20 

30 

40 

22 . The Appellants respectfully submit that the reasoning of 
J\Ir. Justice Duff was erroneous in the following respects:-

(A) The language of Sub-section (3) of Section 23 does not point P· 21, L 8. 

to the exclusion of married women. A married woman could possess 
the property qualification required by this sub-section. A part from 
statute a married woman could be equitably seized of freehold 
property for her own use and benefit and by an .. A.ct respecting certain 
separate rights of property of married women, Consolidated Statutes 
of Upper Canada, cap. 73, Section 1, it was provided:-

" Every woman, who has married since the Fourth day of 
::\lay, one thousand eight hundred and fifty-nine, or who marries 
after this Act takes effect, without any marriage contract or 
settlement, shall and may, notwithstanding her coverture, have, 
hold and enjoy all her real and personal property, whether 
belonging to her before marriage, or acquired by her by inheritance, 
devise, bequest or gift, or as next of kin to an intestat~ or _in any 
other way aft r marriage, free from the debts and obligations of 
h r husband and from his control or disposition without her 
consent in as full and ample a Inanner as if she continued sole and 
unmarried, any law, usage or custom to the contrary not~ith
standing · but this clause shall not extend to any property received 
by a mar;ied woman from her husband during coverture." 

(B) At the date of the passing of the British N ?rth .L\.~erica 
Act 1867 the qualifications of the persons capable of b Ing appointed 
or elected as members of the legislative council of the Province of ,p 

Canada were those enacted by the legislature of the said province P· -· 
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in 1856, pursuant to the po"rer expressly given to t~e P.rovince b! 
the Union Act A1nendment ..c\.ct of 1854. The legislative council 
so established in 1856 was different from those establlshed by the 
Act of Union of 1840, mainly, in that:-

(1) It was an elected and not an appointed body. 
(2) Each member was required to have a certain property 

qualification. 
(3) Selection of members was made from the several electoral 

divisions of the province instead of being made at large. 

The Senate, as constituted by the British :North America Act 10 
1867, is an appointed body, but in other respects resembles the. 
legislative council existing in Canada immediately prior to passing 
the British North America Act rather than the legislative council as 
constituted by the Act of Union. Each senator is required to have 
a minimum property qualification. 

Canada, in relation to the constitution of the Senate, is 
divided into three divisions to be equally represented in the Senate, 
and, in the case of Quebec, each of the twenty-four senators repre
senting the province is appointed from one of the twenty-four 
electoral divisions of the province. 20 

It is submitted that the clauses of the British North America 
Act 1867 relating to the constitution of the Senate, follow generally 
the structure and phraseology of the Canadian Enactment of 1856 
rather than the Imperial Acts of 1791 and 1840 ; and that, just 
as under the l~nion Act Amendment Act of 1854, there was no 
prohibition against the inclusion of women in the membership of 
the legislative councils of Canada, so, by the British North America 
Act of 1867, there is no prohibition against the summoning of a 
woman to the Senate of Canada. 

(c) There is no sound reason for holding that the word 30 

'' person '' as used in Section 23 is limited to '' male person '' 
while holding that the word " person " as used in other sections 
of the British North America ~tlct is used in its natural meaning 
and includes both male and female persons. 

23. 1\Ir. Justice Duff concedes that under Section 33 of the British 
North America Act, supplemented by Section 1 of the Confederation 
Amendment .Act of 1875, and by Section 4, Chapter 10, R.S.C. 1927, 
" the Senate possesses sole and exclusive jurisdiction to pass upon the 
claims of any person to sit and vote as a member thereof, except in so 
far as that jurisdiction is affected by Statute . . . and the jurjsdiction 40 
of the Senate is not confined to the right to pass upon questions arising 
as to qualification under Section 33," and that if a won1an \\ere summoned 

20 

s 
~ 

a 

30 



10 

20 

30 

I 

. 40 

11 

by the Governor-General to the Senate the Senate could determine that 
she was . entitled to be seated. It is submitted that in the foregoing 
Mr. J ust1ce Duff has correctly interpreted the provisions of the British 
North America Act relating to the Senate, and that therefore " person " 
as used in Section 23 must include a female person, otherwise the Senate 
could not so determine. 

24. The Appellants further submit that the position in Canada 
prior to Confederation in reference to women voting was different from 
that in Great Britain and that arguments based upon condit ions in Great 

10 Britain are not applicable to the construction of the· British North 
America Act. It is clear that as far back as 1820 women in Canada had 
voted at elections for men1bers of the Legislative Assembly, and the 
development of the common law in reference to the eligibility of women 
for appointment to public offices has not been the same in Canada as in 
Great Britain. Rex v. Cy'r, 1917, 2 Western Weekly Reports, 1185 ; in 
appeal, 1917, 3 V\Testern 'Veekly Reports 849. 

If women at common law were under a legal incapacity to hold public 
office, and consequently were not eligible for appointment to the Senate 
in 1867, that disability can be removed in Canada by appropriate legislation 

20 on the part of the Dominion and the provinces respectively, and once 
such legal incapacity is rernoved a woman becomes eligible for appointment 
to the Senate. 

25. The Appellants further submit that the Imperial Parliament did 
ggt withdraw from the control of the Executives, !..he Parliament and the 
Legislatures created by t.he British North America Act, the right to deter
mine whether women should or should not be eligible for any or all public 
offices, and that in framing the Canadian Constitution they conferred upon 
t e Executives, ;he Parliament and the Legislatures so created, full power 
and authority to deal with such matters. 

30 26 . The .Appellants hum.bly subrnit that the judgment of the Supreme 
Court of Canada is wrong and should be reversed and that the question 
should be answered in the affirmative, for the following, amongst other 

REASONS. 
~1) Because the word " persons" in its ordinary sense 

includes female persons. 

(2) Because the word " persons " is uRed in sections other 
than Section 24, and in such other sections includes 
female persons. 
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(3) Because no intention is apparent to restrict the word 
'' persons '' in Section 24 to male persons, since, by the 
Interpretation Aet, the use of the masculine personal 
pronoun indicates no such intention. 

(4) Because the cases held by the Supreme Court to be 
conclusive against the Appellants' contentions when 
properly read are not applicable. 

(5) Because, for the reasons given by Mr. Justice Duff, 
the Supreme Court should have rejected the arguments 
based on the common law incapacity of women. 10 

(6) Because the usel of the word "persons" in Section 24 
to include female persons is not a striking constitutional 
departure, but is in accordance with the general tenor 
of the British North America Act. 

(7) Because under Section 33 the Senate has power to 
seat women summoned by the Governor-General as a 
Senator, the word ''persons'' therefore must include 
female persons. 

N. W. ROWELL. 

FRANK GAHAN. 20 
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IN THE MATTER OF A REFERENCE AS TO THE MEANING OF THE \VORD 
" PERSONS " IN SECTION 24 OF THE BRITISH NORTH AMERICA AcT, 
1867. 

BETWEEN 

HENRIETTA MUIR EDWARDS, NELLIE L. 1\IcCLUNG, 
LOUISE C. McKINNEY, EMILY P. MURPHY A~D 
IRENE PARLBY - Appellants 
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OF ALBERTA - - Respondents. 

CASE OF THE ATTORNEY-GENERAL OF CANADA. 

l. This is an appeal by special leave from the judgtnent of the REcoRu. 
Supreme Court of Canada pronounced on the 24th April, 1928, upon pp. 3R, :19. 
a reference by His Excellency the Governor in Council for hearing and PP· 3, 4. 
consideration by the Court, pursuant to the provisions of section 60 of 
the Supreme Court Act, of the following question relative to the eligibility 
of women to be summoned to a place in the Senate or Upper House of 
of the Parliament of Canada: 

"Does the word 'Persons' in sectjon 24 of the British North 
America Act, 1867, include female persons? " 

X p 23997 75 5/29 E & s 
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2. The said reference was made upon the petition of the appellants 
ns persons interested in the adrnission of women to the Senate of Canad~. 

3. The provisions of the British North .... L\..merica Act, 1867, relat~ng 
to the constitution of the Senate and the qualifications of a Senato~, VlZ., 

.·ections 21 to 36 inclusive, are set out ·with other sections of the sa1d Act 
which have been advertod to in the discussion and consideration of the 
question referred, at pp. 18- 33 of the Joint Appendix. 

4. On the hearing of argument of the said reference on the 14th March, 
1928, before the full Court (composed of Angljn~ C.J., Duff, Mignault, 
Lamont and Smith, J.J.), counsel for the Attorney-General of Canada 10 
contended that the word " persons " in sec. 24 of the British N ?rth 
An1erica Act ,vas limited to male persons, and counsel for the Prov1nce 
of Quebec supported this contention. Counsel for the petitioners contended, 
on the other h<tnd, that the word "persons" in that section included female 
persons, and this contention was supported by the counsel for the Attorney
General of Alberta. The Attorneys-General for the other provinces of 
Canada, though duly notified, did not appear on the argurnent of the said 
reference. 

5. On the 24th April, 1928, the Court pronounced its judgment 
unanimously answering the question referred as follo-ws : 20 

" The question being understood to be, ' Are women eligible 
for appointment to the Senate of Canada,' the Questicn is answered 
in the negative." 

The reasons for judgment delivered by the several members of the 
Court are reported in (1928) S.C.R., pp. 276-304. 

6. The Chief Justice of Canada, in his reasons for judgment (in which 
}lignault, Lamont and Smith, J.J. concurred), after citing the principles 
of construction which he considered to be applicable as affording guidance 
to the true determination of the question referred, proceeded as follows, 
at pages 282 and 283 of the report : 

"Two outstanding facts or circumstances of importance bearing 
upon the present reference appear to be-

" (a) that the office of Senator was a new office first created 
by the B.N.A. Act. 

30 

" 'It is an office, therefore, which no one. apart from the enact
ments of t.he statute has an inherent or common law right of holding, 
and the nght of any one to hold office must be found within the 
four corners of the statute which creates the office and enacts the 
conditions upon which it is to be held and the persons who are 
entitled to hold it; (Beres.ford-Hope v. Sandkurst (1889) 23 Q.B.D. 79, 40 
at p. 91, per Lord Colerdige, C.J.);' 

"(b) that by ~h~ common law of England (as also, speaking 
g~~e~ally, by the ~1:'"11 and canon law: faminre ab omnibus officiis 
?~'ml~bu~ vel publ~c~s remotre sunt) women were under a legal 
mcapa01ty to hold public office, 'referable to the fact that (as 
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Willes, J., said in Chorlton v. Lings, L.R. 4 C.P. 374, at p. 392) RJ~('olw. 
in this country in modern times, chiefly out of respect to vvomen, 
and a sense of decorum, and not from their want of intellect, or 
their being for any other reason unfit to take part in the governn1ent 
of the country, they have been excused from taking any share in 
this departn1ent of public affairs.' " 

And at pp. 284-288 of the report:-
"Prior to 1867 the common law legal incapacity of wo1nen to p. 4.) , 1. s. 

sit in Parliament had been fully recognized in the three provinces-
Canada (Upper and Lower), Nova Scotia and Ne\v Brunswick, 
which were then confederated as the Dominion of Canada. 

"Moreover, paraphrasing an observation of Lord Coleridge, C.J., 
in Beresford-Hope v. Sandh1lrst (1889) 23 Q.B.D. 79, at·pp. 91, 92, 
it is not also perhaps to be entirely left out of sight, that in the 
sixty years which have run since 1867, the questions of the rights 
and privileges of won1en have not been, as in former times they 
were, asleep. On the contrary, we know as a 1natter of fact that 
the rights of women, and the privileges of women, have been n1uch 
discussed, and able and acute minds have been n1uch exercised 
as to what privileges ought to be conceded to wo1nen. That haH 
been going on, and surely it is a significant fact, that never fro1n 
1867 to the present time has any woman ever sat in the Senate of 
Canada, nor has any suggestion of women's eligibility for appoint
ment to that House until quite recently been publicly 1nade. 

" Has the Imperial Parliament, in sBctions 23, 24, 25, 26 and 3.2 
of the B.N.A. Act, read in the light of other provisions of the statute 
and of relevant circumstances proper to be considered, given to 
women the capacity to exercise the public functions of a Senator 7 
Has it made clear its intent to effect, so far as the personnel of the 
Senate of Canada is concerned, the striking constitutional departure 
from the common law for which the petitioners contend, which 
would have rendered women eligible for appointment to the Senate 
at a time when they were neither qualified to sit in the House of 
Commons nor to vote for candidates for membership in that House? 
Has it not rather by clear implication, if not expressly excluded 
them fron1 membership in the Senate? Such an extr~ordinary 
privilege is not conferred furtively, nor is the purpose to grant it 
to be gathered from remote conjectures deduced fron1 a skilful 
piecing together of expressions in a statute which are more or le ~ 
precisely accurate. (1Vairn v. Unil·ersity of St. Andrews (1909) 
A.C. 147, at p. 161). When Parliament contmnplates such a decided 
innovation it is never at a loss ±or langu:tge to n1ake its int~ntion 
unmistakable. 'A judgment,' said Lord Robertson in the case 
last mentioned at pp. 165-6, 'is wholesome and of good example 
which puts forward subject-matter and fundamental constitutio.nal 
ht\V as guides of construction never to be neglected in favour of 
verbal possibilities.' 
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"There can be no doubt that the word 'persons' when 
standing alone prim.a fac,ie includes women. (Per Loreburn, L.C., 
l\Ta1'rn v. Un1:versity of St . .Andrews (1909) A.C. 147, at P· 161.) 
It connotes human beincrs-the criminal and the insane equally 
with the good and the o wise citizen, the minor as well a~ the 
adult. Hence the propriety of the restriction placed upon 1t b~ 
the immediately preceding word 'qualified' in ss. 24 and 2.6 ?'nd 
the words ' fit and qualified ' in s. 32, which exclude t_he crn:n~nal 
and the lunatic or imbecile as well as the minor, who 1s exphc1tly 
disqualified by s. 23 ( 1 ). Does this requirement of qualification 10 
also exclude women ? 

" R~r facie, and apart from their designation as ' Sena~ors ' 
(s. 21), the terms in ·which the qualifications of n1embers of the 
Senate are specified in s. 23 (and it is to those terms that reference 
is made by the ·word 'qualified' in s. 24) import that men only are 
eligible for appointment. In every clause of s. 23 the Senator 
is referred to by the masculine pronoun-' he ' and ' his ' ; and 
the like observation applies to ss. 29 and 31. (J?rost v. 
The ]{?:ng (1919) Ir. R. 1 Ch. 81, at p. 9l.) Moreover, clause 2 
of section 23 includes only ' natural-born ' subjects and those 20 
' naturalized ' under statutorv authority and not those 'vho become 
subjects by marriage--a provision vvhich one "'\Vould have looked 
for had it been intended to include women as eligible. 

" Counsel for the petitioners sought to overcome the difficulty 
thus presented in two ·ways: 

" (a) by a comparison of s. 24 with other sections in the 
B.N .A. Act, in which, he contended, the word ' persons ' i.3 
obviously used in its more general signification as including women 
as well as men, notably ss. 11, 14 and 41. 

"(b) by invoking the aid of the statutory interpretation 30 
provision in force in England in 1867--13-14 Vict., c. 21, s. 4, knovvn 
as Lord Brougham' s Act-which reads as follo-ws : 

"'Be it enacted that in all Acts ·words importing the Masculine 
Gender shall be deemed and taken to include Females and the 

' Singular to include the Plural, and the Plural the Singular, unless 
the contrary as to Gender or Number is expressly provided.' 

"(a) A short but conclusive answer to the arcrument based 
on a cornparison of s. 24 with other sections of th~ B.N.A. Act 
in which the word 'persons' appears is that in none of them is 
its connotation restricted, as it is in s. 24, by the adjective 40 
'qualified.' 'Persons' is a word of equivocal sicrnification some
tin1es synomymous ·with human beings, sometim~s includu;_g onlv 
men. ' It is an ambiguous word,' says Lord Ashbourne ' and 1nust 
be exam~ed .and const~ued 0- .the light. of surrounding ch-cumstances 
and cons1tut1onal law (Natrn v. Untversity of St. Andrews (1909) 
A.O. 147, at p. 162). 
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" In section 41 of the B.N.A. Act, \Yhich deals "'ith the RBcoRn. 

qualifications for membership of the House of Con1mons and of 
the voters at elections of such members, 'persons' would seen1 
to be used in its wider signification, since, while in both these 
rnatters the legislation affecting the former Provincial Houses 
of Assembly, or Legislative Assemblies, is thereby made applicable 
to the ne·w House vf Con1n1ons, it rmnains so only ' until th~ 
Palia:rr.ent cf Canada otherwise provides.' It seems r(;asonably 
clear that it -yvas intended to conf~-r c,n the Parlian1ent of Canada 
an untrarnn1elled discrt:tic\n as to the rersonnol cf the men1bership 
vf the House cf ( cnunons and as to the conditions of and 
qualifications f0r the f:t.'anchise of its electvrate; and so the 
Canadian Parliament has assurr:ed, as witness the Dominion 
Elections Act, R.S.C. 1927, c. 53, ss. 29 and 38. It "'ould, 
therefore, seem necessary to give the -word ' :r:ersonr3' in s. 41 of 
the B.N.A. ..Act the wider signification of which it is susceptible 
in the absence of adjectival restriction. 

" But, in s. 11, ¥vhich provides for the constitution of the 
new Privy Council of Canada, the word 'persons,' though un
qualified, is probably used in the more restricted sense of 'male 
persons.' For the public offices thereby created, w·omen were, 
by the common law, ineligible, and it would be dangerous to 
assume that by the use of the ambiguous term 'persons' the 
Imperial Parliament meant in 1867 to bring about so vast a 
constitutional change affecting Canadian women, as would be 
involved in making them eligible for selection as Privy Councillors. 
A similar comment may be made upon s. 14, ·which enables the 
Governor General to appoint a Deputy or Deputies." 

"As put by Lord Loreburn in Nairn v. University of St. 
Andrews (1909) A.C. 147, at p. 161 : 

'It would require a convincing demonstration to satisfy me 
that Parliament intended to effect a constitutional change so 
momentuous and far-reaching by so furtive a process.' 

"With Lord Robertson (ibid. at pp. 165-6), to mere 'verbal 
possibilities ' we refer ' subject-matter and fundamental con
stitutional law as guides of construction.' \Vhen Parliament 
intends to overcome a fundamental consitutional incapacity it 
does not employ such an equivocal expression as is the word 
' persons ' when used in regard to eligibility for a newly created 
public office. Neither from s. 11 or s. 14 nor from s. 41, therefore, 
can the petitioners derive support for their contentjon as to the 
construction of the phrase ' qualified persons ' in s. 24. 

"Section 63 of the B.N.A. Act, the only other section to which 
Mr. Rowell referred, deals with the constitution of the Executive 
Councils of the provinces of Ontario and Quebec. But, since, 
by s. 92 (1), each provincial 1egislature is empowered to amend 
the constitution of the province except as regards the office of 
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Lieutenant-Governor, the presence of won1en as members of some 
provincial executive councils has no significance in regard to the 
scope o£ the phrase 'qualified persons' in s. 24 of the B.N.A. Ac~. 

" (b) ' P ersons' is not a 'word importing the mascu~Ine 
gender.' Therefore, ex facie, Lord Broug.ham's Act has no applica
tion to it. It is urged, however, that that statute s? _a~ec~s 
the word 'Senator' and the pronouns 'he' and h1s Jn 
s. 23 that they must be 'deemed and taken to jnclude Females,' 
' the contrary ' not being ' expressly provided.' 

"The application and purview of Lord Brougham's Act came 10 
up for consideration in Chorlton v. Lings (1868) L.R. 4, C.P. 374, 
where the Court of Common Pleas was required to construe a 
statute (passed, like the Britjsh North America Act, in 1867) 
which conferred the parliamentary franchise on 'every man' 
possessing certain qualifications and registered as a voter. The 
chief question discussed was whether, by virtue of Lord Brougham's 
Act, 'every man' included 'women.' Holding that 'women' 
were 'subject to a legal incapacity from voting at the election of 
members of Parliament,' the court unanimously decided that the 
word ' man ' in the statute did not include a ' woman.' " 20 

After quot'ng from the reasons for judgment delivered by the learned 
tTudges in that case, the learned Chief Justice (at page 290 of the Report) 
concluded as follows : 

"The decision in Chorlton v. Lings (L.R. 4, C.P. 374) is of the 
highest authority, as was recognized in the House of Lords by Earl 
Loreburn, L.C. in J..-,.,{airn v. University of St. Andrews (1909) A.C. 
147, and again by -Viscount Birkenhead, L.C., in rejecting the claim 
of Viscountess Rhondda to sit in the House of Lords, with the con
currence of Viscount Cave, and Lords Atkinson, Phillimore, Buck
master, Sumner and Carson, as well as by Viscount Haldane, who 30 
dissented (1922) 2 A.C. 339." 

"In his speech, at p. 375, the Lord Chancellor said:-

'It is sufficient to say that the Legislature in dealing with 
this ~atter cannot be taken to have departed from the usage of 
centunes or to have employed such loose and ambiguous words to 
carry out so momentous a revolution in the constitution of this 
House. And I am content to base may judgment on this alone.' 

"In our opinion Chorlton v. Lings, L.R. 4, C.P. 374 is conclusive 
evid~nce ag~inst the petitioners ali~e on the question of the common 
law IncapaCity of women to exercise such public functions as those 40 
of a member of the Senate of Canada and on that of their being 
expressly excluded from the class of 'qualified persons' within 
s. 24 of the B.N.A. Act by the terms in which s. 23 is couched (New 
South Wales Taxation C?mmissi~ners v. Palmer) (1907) A.C. 179, 
at p. 184 so that Lord Brougham s Act cannot be invoked to extend 
those terms to bring '' women '' within their purview. 
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"We are, for these reasons, of the opinion that women are not REcoRD . 
eligible for appointment by the Governor-General to the Senate of 
Canada under Section 24 of the British North America Act, 1867, 
because they are not 'qualified persons' within the meaning of 
that section. The question submitted, understood as above indicated, 
will, accordingly, be answered in the negative." · 

7. Mignault, J., while concurring generally in the reasoning of the 
Chief Justice, stated briefly, in a separate judgment, the grounds on which 
he based his answer to the question submitted, in part, as follows: (at 

10 pp. ~02, 303 of the report). 
" The real question involved under this reference is whether on p. 5H, l. l. 

the proper construction of the British North America Act, 1867, 
women may be summoned to the Senate. The expression 
' persons ' does no stand alone in section 24, nor is that section 
the only one to be considered. It is ' qualified persons ' whom the 
Governor General shall from time to time summon to the Senate 
(sec. 24), and when a vacancy happens in the Senate, it is a ' fit and 
qualified person' whom the Governor-General shall summon to fill 
the vacancy (sec. 32). On the proper construction of these words 

20 depends the answer we have to give. 
"The contentions which the petitioners advanced at the hearing p. ;)~, l. :!l1. 

are not new. They have been conclusively rejected several ti1nes, 
and by decisions by which we are bound. Much was said of the 
interpretation clause contained in Lord Brougham's Act, but the 
answer was given sixty years ago in Chorlton v. Lings (1868) L.R. 4~ 
C.P. 374. It appears hopeless to contend against the authority of 
these decisions. 

"The word 'persons' is obviously a word of uncertain import. 
Sometimes it includes corporations as well as natural persons; some-

30 times it is restricted to the latter and sometimes again it comprises 
merely certain natural persons determined by sex or otherwise~ 
The grave constitutional change which is involved in the contention 
submitted on behalf of the petitioners is not to be brought about by 
inferences drawn from expressions of such doubtful import, but 
should rest upon an unequivocal statement of the intention of the 
Imperial Parliament, since that Parliament alone can change the 
provisions of the British North America Act in relation to the 
'qualified persons' who may be summoned to the Senate." 

8. Duff, J., after referring to the argument which had been advanced in P· •>2, 1. 33 
w favour of the limited construction of sec. 24 of the British North America 

Act, 1867, and the decisions cited in support of it, proceeded to state that 
he was unable to accept that argument, in so far as it rested upon the view 
that in construing the legislative and executive powers granted by the 
British North America Act, they must proceed upon a general presumption 
against the eligibility of women for public office. He had come to the conclu
sion that there was a special ground upon which the restricted construction 
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p . 54, 1. 23 . 

p . 55, l. 1. 
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· · b £ t t' that he thought it right of sec. 24 must be maintained, but e ore s a Jng d d f h d t 
to explain why in his view the general presumption conten e oAr ahno 

' ' · · · f the et t em-been established. First one must consider the proVlsions o 
' · t " It would he thought selves, apart from "extraneous mrcums ances.. . ' . . ' 

hardly be disputed that as a general rule the legisl~tive ~uthonty of Parlia
ment and of the legislatures enable~ them,. each In their several fields, to 
deal fully with the subject of the Incapamty of women. O~e could not 
hold otherwise without refusing to give effect t~ the la~gua~e of secs. 91 and 
92, and, indeed, one felt constrained to say, without 1gnonng the fact t~at 
the authors of the Act were engaged in creating a system ?f r~presentative 10 
government for the people of half a continent. ~ounsel ~Id, In th~ course 
o£ argument, suggest the possibility that Parha~ent, 1n extending t~e 
parliamentary franchise t o women, had exceeded Its powers, but be did 
not think that was seriously pressed. There . coul~ be 1_10 doubt that the 
Act did, in two sections, recognise the authont y of ~arliament and of the 
Legislatures to deal with the disqualifica~ion of women to ~e elected,. or 
sit , or vote, as members of the representative body or to vote In an election 
of such members. These sections were secs. 41 and 84, and the learned 
judge developed an argument in support o± that construction of those 
sections.· The subject of the qualification and disqualification of women as 20 
n1embers of the House of Commons being thus recognized as within the 
jurisdiction o± P arliament, was it quite clear that the construction of the 
general words of sec. 11 rlealing with the constitution o± the Privy Council 
was governed by the general presumption suggested? Inferentially, in 
laying down the "principle" of the British Constitution aB the foundation 
of the new policy, the preamble recognized the responsibility of the 
Executive to Parliament, or rather to the elective branch of the legislature 
and the right of Parliament to insist that the advisers of the Crown should 
be persons poc:;sessing its " confidence " as the phrase was. 

It might be suggested, he could not help thinking, with some plausi- ~-HJ 
bility, that there would be something incongruous in a parliamentary 
system pr.ofessedly conceived and fashioned on this principle, if persons 
fully qualified to. be .members of the House of Commons were by an iron 
rule of the constitution, a rule beyond the reach of Parliament excluded 
from the Cab~~et or the. ~ov~rnment; if a class o£ persons ~ho might 
reach any position of pohticalin:fiuence, power or leadership in the House 
of Commons, were permanently, by an organic rule, excluded from the 
Government. In view of the intimate relation between the House of 
Commons and the Cabinet, and the rights of initiation and control which 
the Government possesses in relation to legislation and parliamentary 40 
business generally, and which, it cannot be doubted, the authors of the 
Act intended and expected would continue, that would not he thouaht be 
a wholly baseless suggestion. ' b ' 

The word "persons" ·was employed in a number of sections of the 
~et (secs. 41, 83, 84 and 13~) as designatin~ n1embers of the fiouse of 
Con11n?ns, and th~ugh the wor~ appeared vHthout an 2,djective, indubi
tably It was used 1n the unrestncted sense as ei?lbracing persons of both 

lO 

40 
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sexes; while in secs. 41 and 84, \Vhere 1nales only were intended, that in- REcoRD. 

tention -was expressed in appropriate specific words. 
Such general inferences therefore as 1nay arise from the language of the 

Act as a whole could not be said to support a presumption in favour of the 
restricted interpretation. 

Nor was he convinced that the reasoning based upon the "extraneous 
circumstances'' thev were asked to consider-the disabilities of won1en 
under the common law, and the law and practice of Parliament in respect 
of appointment to public place or office-established a rule of interpretation 

lO for the British North America Act, by -which the construction of powers, 
legislative and executive, besto\ved in general terms was controlled by a 
presumptive exclusion of \vomen from participation in the working of the 
institutions set up by the Act. This mode of approach, though recog- p. 56, 1. 6. 

nized by the courts as legitimate, must obviously be en1ployed with caution. 
The "extraneous facts," upon which the underlying assumption was 

founded, must be demonstrative. It would not do to act upon the general 
resemblances between the questions presented here, and that presented in 
the cases cited. Those cases were concerned with the effect of statutes 
which n1ight at any time be repealed or amended by a majority. They 

20 had nothing to do ·with the jurisdiction of Parliament or ·with that of His 
~1ajesty in Council executing the highest and constitutional ·functions 
under his responsibility to Parliament; and \Vere not intended to lay down 
binding rules, for an indefinite future, in the working of a Constitution. 
And, above all, they were not concerned with broad provisions establishing 
new· parliamentary institutions, and defining the spheres and po,vers of 
legislatures and executives, in a system of representative government. 
Passages in the judgments of seen1ingly general import, must be read 
secundum subjectam rnateriarn. 

In 1867, the learned judge proceeded to ren1ark by \vay of illustration, p. 5o, l. ~;3. 
30 it would have been a revolutionary step to appoint a \Voman to the Privy 

Council or to an Executive Council in Canada-nobody would have thought 
of it. But it would also have been a radical departure to n1ake women 
eligible for election to the House of Commons, or to confer the electoral 
franchise upon then1; to make them eligible as 1nembers of a provincial 
legislature, or for appointn1ent to a provincial legislative council. And 
yet it is quite plain that, with respect to all these last-mentioned matters, 
the fullest authority was given and given in general terms to Parliament 
and the legislatures within their several spheres; the " policy of centuries" 
being left in the keeping of the representative bodies, which with the consent 

40 of the people of Canada, ,\·ere to exorcise legislative authority over them. 
In view of this, he did not think the "extraneous facts" relied upon 

were really of decisive in1portance, especially \vhen the phraseology of the 
particular sect~ons already mentioned w<:'s considered; .a~d the~ value 
became inconsiderable when con1pared w1th reasons clenv1ng thmr force 
fron1 the presumption that the Constitution in its executive branch was 
intended to be capable of adaptation to 'vhatover changes (IJermissible 
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under the Act) in the law and practice relating to the election branch might 
be progrcs~ively required by change in public opinion. . 

For these reasons, the learned judge was not convinced of the exiStence 
of any such general resun1ption such as that contended for. 

On the other hand, there were considerations which he thought specially 
and very profoundly affected the question of the ~o~struction of sec. 24, 
and the learned judge, in the following passages of his Judgment (at pp. 300 
and 301 of the Report), then proceeded to give his reasons for answering 
the question referred in the negative: 

"It should be observed, in the first place, that in the economy 10 
of the British North America Act, the Senate bears no such intimate 
relation to the House of Comn1ons, or to the Executive, as each of 
these bears to the other. There is no consideration, as touching the 
policy of the Act in relation to the Senate, having the force of 
that already discussed, arising from the control vested in Parliament 
in respect of the Constitution of the House of Commons, and affect-
ing the question of the Constitution of the Privy Council. On 
the other hand, there is much to point to an intention that the 
constitution of the Senate should follow the lines of the Constitu
tion of the old Legislative Councils under the ~.L\..cts of 1791 and 20 
1840. 

"In 1854, in response to an agitation in the province of Canada, 
the In1perial Parliament passed an Act amending the Act of Union 
(17 and 18 Vie., Cap. 118 already mentioned) which fundamentally 
altered the status of the Legislative Council. Before the enactment 
of this Act, the Constitution of the Legislative Council had been 
fixed (by secs. 4 to 10 of the Act of Union) beyond the power of the 
legislature of Canada to modify it. By the Statute of 1854, that 
constitution was placed within the category of matters with which 
the Canadian Legislature had plenary authority to deal. Now, 30 
when the British North America Act was framed, this feature of 
the parlian1entary constitution of the province of Canada the 
power of the legislature of the province to determine the constitution 
of the second Chamber, was entirely abandoned. The authors of 
the Confederation scheme, in the Quebec Resolutions, reverted in 
this I:natter (the Constitution of the Legislative Council, as it was 
therein called) to the plan of the Acts of 1791 (save in one respect 
not presently relevant) and of 1840. And the clauses in these 
resolutions on the subject of the Council, follow generally in structure 
and phraseology the enactments of the earlier statutes. 40 

"It see~ns to me to be a legitimate inference, that the British 
North An1enca Act contemplated a second Cha1nber the constitu
tion of ~hich should,. in .all res~ects, be fixe~ an~ determined by 
the Act Itself, a .con.stitutiO~l \VhiC~ wa~ to be In pnnciple the same 
though, necessar1ly In detail, not IdentiCal, with that of the second 
Chambers established by the earlier statutes. That under those 

30 

40 
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statutes, women were not eligible for appointment is hardly 
susceptible of controversy. 

"In this connection, the language of sections 23 and 31 of the 
British North America Act deserves some attention. I attach 
no importance (in vie·w Gf the phraseology of secs. 83 and 128) to 
the use of the masculine personal pronoun in section 23, and, indeed, 
very little in1portance to the provision in section 23 with regard to 
nationality. But it is worthy of notice that subsection 3 of section 23 
points to the exclusion of married women, and subsection 2 cf 
section 31 ·would probably have been expressed in a different ·way 
if the presence of married "romen in the Senate had been contem
plated; and the provisions dealing with the Senate are ~1ot easily 
susceptible of a construction proceeding upon a distinction between 
married and unmarried women in respect of eligibility· for appoint
ment to the Senate. These features cf the provisions specially 
relating to the constitution of the Senate, in n1y opinion, lend 
support to the view that in this, as in other respects, the authors of 
the Act directed their attention to the Legislative Councils of the 
Acts of 1791 and 1840 for the n1odel on which the Senate was to 
be forn1ed." 

9. It is submitted on behalf of the Attornev-General of Canada that 
the judgment of the Suprenle Court of Canada "is right and ought to be 
affirmed and that the appeal therefrom ought to be dismissed for the reasons 
stated in the Reasons for Judgment delivered by the ,Judges of the Suprenw 
Court of Canada, and for the following, amongst other 

REASONS. 

1. Because the relevant provisions of the British North America Act, 
1867, ought to he construed to-day according to the intent 
of the Parliament which passed the Act, i.e., by reference 
to the natural and ordinary meaning of the words used at 
the date when the statute was passed and so as to import all 
these implied exceptions which arise from a close consideration, 
not only of the object, the subject-matter, and all parts of the 
Act itself, but also of the then existing state of the law, in 
the light of which the Act must be read and interpreted. 

2. Because the terms in which the provisions of the British North 
America Act, 1867, relating to the constitution of the Senate 
are expressed--the constituent title " Senator," a strictly 
masculine term and the n1asculine pronouns '' he, ',_ 
"him,'' and "his" invariably en1ployed throughout in 
reference to members of the Senate, the qualifications required 
of a Senator and the specified ea uses of his disqualification 
-in themselves all point to the soundness of the inference 
that men only were intended to be "qualified. persons" 
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eligible for appointment to the Senate within the meaning 
of sec. 24 of the said Act. 

3. Because the declared object of the British North ~merica . Act, 
1867 ·was to unite the several Provinces therem n1ent1oned 
into ~ne Dominion under the British Crown " with a Consti
tution sin1ilar in principle to that of the l Tnited l{ingdonl," 
and there is no room for inference in the light of the then 
existing state cf the common law of England and of the lavY 
and usages of the British Constitution, that the framers of 
that Act intended, without using language apt to expresf3 10 
such an intention, to render vvomen eligible to be summoned 
to the Upper Chamber of the Canadian Parliament, although 
excluded from the British. 

4. Because by the pri~ciples of the common law~ and settled and 
uniforn1 constitutional practice and principle as vvell in the 
several provinces united by the British North America Act, 
1867, into the Dominion of Canada; as in England, ·women 
were under a legal incapacity to sit in Parliament, and if 
the framers of that Act had intended to remove that dis
ability, as regards eligibility for appointment to the 20 
Senate of Canada, and effect a constitutional change so funda
nlental and momentous, they would have declared that 
intention in apt and explicit language and not by the 
furtive process of general words or of an indirect implication 
based upon an interpretation clause in a general Act like 
I~ord Brougham's Act, 13 Vict. (1850), c. 21, s. 4. 

5. Because the terms of the treaty of union between the several 
Provinces, e1n bodied in the Quebec Resolutions, 1864, and 
given effect by the British North .... 1\merica .r\.ct, 1867, con
sidered in the light of the form and character of the legisla- 30 
tures which had formerly been established in the Canadian 
Provinces, afford strong grounds for the inference that it 
was the intention of the framers of the British North America 
Act, 1~67, to m.ake the constitution of the l_Tpper House of the 
Canadian Parhament (designated in those resolutions the 
Legislative Council) in principle the same as though neces
sarily in detail not identical with, that of th~ Upp~r House, 
known as the Legislative Council under the constitutions 
established b:y the Constitutional Act, 1791 (31 Geo. III. c. 31 ), 
for the Provinces of Upper and Lower Canada respectively, 40 
and later. by the Act of Union, 1840 (3 & 4 \lict., c. 35), for 
the P.rovrnce of Canada; and und~r. those statutes it is past 
question that "\\'Omen were not ehgible for appointment to 
the Upper House. 

6. Because. if the meanin~. of ~he term "qualified persons" in 
sect1on 24 of the British North America Act, 1867, be other-
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"·ise ambiguous or obscure, the fact that :ll·on1 1867 to the 
present time qualified n1en only have been considered eligible 
for appointn1ent to a place in the Senate of Canada-and 
that this interpretation of the enactment has until quite 
recently .ren1ained unchallenged---must be allo·wed full efficacy 
as unbroken and continuous usage showing that the con
temporaneous interpretation of the enactn1ent by persons 
of authority has been uniformly consistent with what is 
now claimed on behalf of the Attorney-General of Canada 
to be its true legal interpretation. 

7. Because the expression " qualified persons," in said sec. 24 of 
the British North America Act, 1867, in its context and on 
its true construction, necessarily and properly implies qualified 
male persons only, and that being the intention expressed, 
the general interpretation clause that words importing the 
masculine gender shall include females " unless the contrary 
is expressly provided" (Lord Brongham's Act, 13 Vict. ( 1850), 
c. 21, s. 4) or " unless the contrary intention appears " (The 
Interpretation Act, 1889, 52-53 Vict., c. 63, s. 1, ss. 1 (a)), 
does not apply and cannot be invoked to extend by implication 
the expression " qualified persons" to female persons. 

Lt:CIEN CANNON. 
E. LAFLEUR. 
C. P. PLAXTON. 
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ON APPEAL FROM THE SUPl{E~IE COUl~T OF CANADA. 

I THE ]}fATTER of a Reference as to the meaning of the 
word " persons " in Section 24 of the British North America 
Act 1867 . 

BET,YEEN 

HENRIET·TA. l\IUIR EDWARDS, NELLIE L. ]}fcCLUNG, 
LOUISE C. l\IcKINNEY, EJ\IIL Y F. l\lURPHY 

10 and IRENE P ARLBY - Appellants 

AND 

THE ATTORNEY-GENERAL FOR THE 
DOMINION OF CANADA, THE ATTORKEY
GENERAL FOR THE PROVINCE OF QUEBEC 
and THE ATTORNEY-GENERAL FOR THE 
PROVI~CE OF ALBERTA - Respondents. 

THE ATTORNEY-GENERAL OF THE PROVINCE OF QUEBEC. 

Record. 

1. This is an appeal by special leave granted on the 20th day of p. 60. 

20 November 1928, from a judgment or opinion of the Supreme Court of 
Canada, dated the 24th day of April 1928, answering a question referred 
to the Court for hearing and consideration by the Governor-General of 
Canada in Council under the provisions of the Supreme Court Act. 

2. Section 24 of the British North America Act 1867, is as follows:-

'' 24. The Governor General shall from Time to Time, in the 
Queen's Name, by Instrument under the Great Seal of Canada, 
summon qualified Persons to the Senate ; and, subject to the 
Provisions of this Act, every Person so summoned shall become and 
be a J\Iember of the Senate and a Senator." 

fi. L.S.S.-\YJ,74:> 
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p. 38. 

p. 39. 
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3. 'I· he question referred ·with the answer made by the Court is as 
follows:-

Question : Does the word " Persons " in Section 24 of The 
British T orth .America .Act 1867 include female persons 1 

.Answer : 'rhe question being ~nderstood to be '' Are women 
eligible for appointment to the Senate of Canada," the question is 
answered in the negative. 

4. Other sections of The British North America Act 1867, which 
appear to be material to the question are set out in the Joint Appendix 
hereto at page 18. 10 

5. '..rhe question came before the Supreme Court for hearing on the 
14th day of JYiarch 1928, the Court being composed of 1:·he Right Honourable 

P· 38. F. A. Anglin, Chief Justice, The Right Honourable JYir. Justice Duff and 
Justices Mignault, Lamont and Smith, and the reference having stood over 
for consideration judgment was pronounced on the 24th day of April1928. 

6. The judgment of the Court was unanimous, though for somewhat 
P· 39. different reasons as indicated in those delivered by the Chief Justice with 
p. 50. which Lamont and Smith, JJ., concurred and the separate reasons delivered 
P· 59. by Mr. Justice Duff and ::\Ir. Justice J\iignault. 

p. 41, l. 38. 

p. 42, l. 5. 

7. Section 33 is :-

" 33. If any Question arises respecting the Qualification of a 
Senator or a Vacancy in the Senate the same shall be heard and 
determined by the Senate." 

The Chief Justice in his reasons points out-

'I·hat Section 33 only empowers the Senate to hear and determine 
any questi~n respec~ing the qualification of a Senator after the person 
whose qualification IS challenged has been appointed to the Senate. 

20 

'I'hat while the question submitted deals with the word 
" Persons," Section 24 of 'I he British K orth America Act speaks 
only of " qualified persons." 

3
o 

p. 42, J. 23. 'I·hat the provisions of 'I he British North America Act bear 
to-day the same construc~ion which the Courts would, if required 
to pass upon them, have given to them when they were first enacted. 

10 

20 

30 
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The Chief Justice refers to a number of cases decided by the Courts 
in England and notably those of-

Chorlton v. Lings [1868] L.R. 4 C.P. 374, and 

Nairn v. University of St. Andrews [1009] .A.C., 147. 

Record. 

.A.nd he concludes : " In our opinion Chorlton v. Lings is conclusive P· 50, J. 7. 

against the petitioners alike on the question of the con11non law incapacity 
of women to exercise such public functions as those of a 111ember of the 
Senate of Canada and on that of their being expressly excluded fron1 the 
class of ' qualified persons ' within s. 24 of ~he B.X .. A . ... \et by the terrns 
in which s. 23 is couched " 

Section 23-

" 23. The Qualifications of a Senator shall be as follows : 

" (1.) He shall be of the full age of Thirty Years ; 

" (2.) He shall be either a Tatural-born Subject of the Queen, 
of a Subject of the Queen naturalized by an .1\.ct of the Parliament 
of Great Britain, or of the Parlian1ent of the T..,Tnited Kingdom of 
Great Britain and Ireland, or of the Legislature of One of the 
Provinces of "C pper Canada, I_Jower Canada, Canada, Nova Scotia, 
or .l_:rew Brunswick, before the l Tnion, or of the Parliament of 
Canada after the l~nion; 

" (3.) l-Ie shall be legally or equitably seised as of }1"'reehold 
for his own "Cse and Benefit of Lands or Tenements held in free 
and comn1on Socage, or seised or possessed for his own "G se and 
Benefit of J1ands or Tenements held in Franc-alleu or in Roture, 
within the Province for which he is appointed, of the Value of 

our T'housand ll ollars, over and above all Rents, l) ues, Debts, 
Charges, n-Iortgages, and Incumbrances due or payable out of or 
charged on or affecting the same ; 

" ( 4.) Ilis Real and Personal Property shaU be together 
worth Four Thousand Dollars over and above his Debts and 
Liabilities ; 

" ( 5.) He shall be resident in the Province for which he is 
appointed; 

" (6.) In the case of Quebec he shall have his Real Property 
Qualification in the Electoral Division for which he is appointed, 
or shall be resident in that Division." 
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p. 50, I. 21. 

p. 52, 1. 33. 

p. 53, I. 7. 

p. 53,]. 4-2. 
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s. J\fr. Justice Duff in his reasons for judgment .maintains that the 
\vord '' ' Persons ' in the ordinary sense of the ·word . Incl:ndes, of co~rse, 
'"natural persons of both sexes " and that the question IS whether we 
" are constrained in construing section 24 to read the word ' persons' in a 
restricted sense and to construe the section as authorising the summoning 
" of male persons only." 

That he was unable to accept the argument in support of the 
limited construction in so far as it rests upon the vie\v that in construing 
the legislative and executive powers granted by ~he British North An1erica 
Act, we must proceed upon a general presun1ption against the eligibility 10 

of women for public office. 

He had no doubt that 'l'he British :North America Act did, in 
Sections 41 and 84, recognise the authority of Parliament to deal with 
the disqualification of women to be elected, or sit or vote as members 
of the representative body, or to vote in an election of such members. 

But that the legislative authority of Parliarnent on the subject 
of qualification of members and voters was given under the general language 
of Section 91. 

Sections 41 and 84 are :-

" 41. "Gntil the Parliament of Canada otherwise provides, all 20 
Laws in force in the several Provinces at the lTnion relative to the 
following 1\Iatters or any of them, namely,--the Qualifications and 
I)isqualifications of Persons to be elected or to sit or vote as l\lembers 
of the House of Assembly or Legislative Assembly in the several 
Provinces, the Voters at J~lections of such 1\iembers, the Oaths to 
be taken by Voters, the Returning Officers, their P owers and Duties, 
the Proceedings at Elections, the Periods during which Elections 
may be continued, the Trial of controverted E lections, and Pro
ceedings incident thereto, the vacating of Seats of l\Iembers and 
the Execution of new writs in case of Seats vacated otherwise' than 30 
by Dissolution,-shall respectively apply to Elections of l\Iembers 
to serve in the Rouse of Comn1ons for the same several Provinces. 

" Provided that, until the Parliament of Canada otherwise 
provides, at any Election for a 1\fember of the House of Con1mons 
for the istrict ?f Algoma, in addition to Persons qualififld by the 
Law of the ProVInce of Canada to vote, every malo British Subject, 
aged Twenty -one Years or upwards, being a IT ouseholder, shall 
have a Vote." 

. "84. U~til the. Legislatures of .Ontario and Quebec respec
tively otherwise provide, all Laws -which at the l~nion are in force 40 
in those Provinces respectively, relative to the follo-wing l\Iatters, 

30 
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or any of then1, namely,-the Qualifications and Disqualifications 
of Persons to be elected or to sit or vote as ~lembers of the Assembly 
of Canada, the Qualifications or Disqualifications of Voters, the 
Oaths to be taken by Voters, the Returning Offtcers, their Powers 
and Duties, the Proceedings at Elections, the Periods during which 
such Elections may be continued, and the Trial of controverted 
Elections and the Proceedings incident thereto, the vacating of the 
Seats of J\iembers and the issuing and Execution of new "\Yrits in 
case of Seats vacated otherwise than by Dissolution,-shall respec
tively apply to Elections of Members to serve in the respective 
Legislative Assemblies of Ontario and Quebec. 

"Provided that until the Legislature of Ontario otherwise 
provides, at any Election for a Member of the Legislative Assembly 
of Ontario for the District of Algoma, in addition to Persons 
qualified by the Law of the Province of Canada to vote, every 
male British Subject, aged Twenty-one Years or upwards, being a 
IIouseholder, shall have a vote." 

The general powers of the Parliament under Section 91 are:-

" 9J. It shall be lawful for the Queen, by and with the .Advice 
and Consent of the Senate and !louse of Commons, to make La·w·s 
for the Peace, Order, and good Government of Canada, in relation 
to all :1\Iatters not coming within the Classes of Subjects by this 
Act assigned exclusively to the Legislatures of the Provinces; 
and for greater Certainty, but not so as to restrict the Generality 
of the foregoing Terms of this Section, it is hereby declared that 
(notwithstanding anything in this Act) the exclusive Legislative 
Authority of the Parliament of Canada extends to all .riatters 
coming within the Classes of Subjects next hereinafter enumerated. 
that is to say,-

* * * * * * '' 

Record. 

30 That the word " persons" is employed in a number of sections of the P· 55, 1. 15. 

Act (Sections 41, 83, 84 and 133) as designating members of the House of 
Commons, and though the word appears without an adjective, indubitabl~y 
it is used in the unrestricted sense as embracing persons of both sexes. 

That the reasoning based on the extraneous circumstances-tht> P· 55, L 24. 

disabilities of women under the common law, and the la\v and practice of 
Parliament in respect of appointment to public place or office-was incon
siderable when compared with reasons deriving their force fron1 the 
presumption that the Constitution in its executiv~ branch was intend~d 
to be capable of adaptation to ~hatever change~ In the 1~"' ... and practice 

40 relating to the election branch might be progressively required bJ.,. change 
in public opinion. 
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p. 57, J. 12. 

p. 58, I. 20. 

p. 59. 
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l.Il. 

I. 21. 

l. 26. 
I. 29. 
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The learned judge was however of opinion that there "\vas no such 
consideration in relation to the Senate arising from the control vested 
in Parliament in respect of the Constitution of the House of Commons and 
affecting the question of the Constitution of the Privy Council, and that 
there was much to point to an intention that the constitution of the Senate 
should follow the lines of the Constitution of the old Legislative Councils 
under the _Acts of 1791 (_._\ppendix, p. 6), and 1840 (Appendix, p. 10) as 
amended by the r nion ... \.et _A.mendment _A et, 17 and 18 Vie. c. 118, 
(Appendix, p. 16) to which he briefly refers. 

'rhe learned judge was further of opinion that the Senate possesses 10 
sole and exclusive jurisdiction to pass upon the claims of any person to 
sit and vote as a 1nember thereof, and such jurisdiction is not confined to 
the right to pass upon questions as to qualification under Section 33, but 
extends to the question whether a person summoned is a person capable 
of being summoned under Section 24. 

9. ~iignault, J., in a concise judgment, gives as his reasons for 
concurring with the answer of the Court :-

That '' the expression ' persons ' does not stand alone in 
section 24, nor is that section the only one to be considered . . . 
It would be idle to enquire whether women are included within the 20 
meaning of an expression which, in the question as framed, i~ 
divorced from its context.'' 

That the question was concluded by decisions by which the 
Court was bound, notably that in Ohorlton v. Lings [18681 L.R. 
4 C.P. 374. 

. That " the word 'persons' is obviously a word of uncertain 
~1nport" and t~at" the ~rave constitutional change which is involved 
1n the content1on sub~Itted on behalf of the petitioners is not to 
be broug~t about by Inferences drawn from expressions of such 
doubtf"?-1 ImJ?ort, but should rest upon an unequivocal statement 30 
of the Intention of the Imperial Parliament . . . " 

10. The Province of Quebec ~as a ~pecial interest in the question 
ab~ve that of an-y: ot~er of the ProVInces since by Section 73 " the qualifi _ 
cations of the Legislative Councillors of Quebec shall be the same as th se 
of the Senators for Quebec." 0 

Section 7 3 reads :-

" 73. The Qualifications of the Legislative Councillors of 
Quebec shall be the same as those of the Senators for Qu b " e ec. 
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, Tho?-gh n?t referred to in. th.e reason of the Judge of th Suprern 
Court t~1s section ma~r \V ell assist In detern1ining the con truction to b pu 
on Section 2-1. Inasmuch. as it is only " qualified per on ,, who can be 
summoned to the Senate It \Vould follo\v, if \VOnlen are qualified to be 
summoned .to ~he Senat~, they would also b qualified for appointment 
to t~e Legislative Council of Quebec b~~ the I.1ieutenant-Governor of th 
Provrnce under Sections 72 and 75. 

Section 72 and 75 are :-

" 72. The Legislative Council of Quebec shall be cornposed 
of Twenty-four lembers, to be appointed b~y the Lieutenant 
G-overnor, in the Queen's ..... ~ame, by Instrun1ent under the Great 
Seal of Quebec, one being appointed to represent each of the Twenty
four glectoral Divisions of Lo--wer Canada in thi ~\et referred t'"o 
and each holding Office for the Term of his Life. unles the Legislature 
of Quebec otherwi e provides under the Provisions of this .... .\.et." 

' 75. \Vhen a .. Vacancy happens in the .1egislative Council of 
Queb c by Resignation, Death, or other\vis~, the Lieutenant
Governor, in the Queen's ..... a me, by Instrument under the Great 
Seal of Quebec, shall appoint a fit and qualified Per on to fill the 
\T acancy.'' 

The judgments both of the Chief Justic J and of nir. Justice Duff direct 
particular attention ·to the fact that the office of Senator \vas a new office 
first created by The British North .... \..merica ..c\ct , which no one, apart from 
the enaetments of the statutel has an inherent or cornrnon law right of 
holding, and the right of any one to hold the office must be found in the 
statute ·which creates it. 

..... otwithstanding this, ~Ir. Justice Duff considers that The British 
J._ orth ~\..merica .Act contemplated a second Charnber \Vhich ·was to be in 
principle the same, though not identical, with that of the second Chambers 

30 established by the earlier statutes providing the r
1onstitution of the old 

Legislative Councils under the .Acts of 1791, 31 G-eorge ITI, c. 31 (Appendix, 
p. 6) and 1840, 3 and 4: Vict., c. 35 (Appendix, p. 10). 

If this conclusion is correct it applies \Vith still further force to the case 
of the Province of Quebec for though the second Uharnber in the province, 
that is the l.1egislative Uouncil of Quebec, ·wa created by Section 71 of the 
British J._·orth America .Act, yet it \vas not like the Senate an entirely novel 
office, but was in effect, a continuation of the Legislative Councils undflr 
the .Acts of 1701 and 1840. Each of the 24 mernbers to be appointed to the 
Legi lativ Council was to be appointed for one of the 2-1 electoral division 

40 of Lo\vPr O~tnada specified in Schedule _...\ to hapt('r I of the Consolidated 
Statutes of Canada. 

Record. 



Recora. 8 

Even if it had been intended to make a new departure as regards the 
Senate, a body created by the .. Act for the first time, it might -well have been 
that a different provision from Section 73 vvould have been made for the 
Legislative Council of the Provinre of Quebec. 

11 . The Province of Quebec has the further interest which, indeed, 
it shares in common with the other Provinces that the Senate having been 
specially established for the safeguard of the rights of the Provinces, this 
Province is deeply concerned with any changes ·which might be made in the 
composition of that body. 

12. There are differences in the legal position of men and ·women other 10 

than those of the incapacity of women for appointment to publir place or 
office. The common law of property is in many respects different as regards 
men and women. 

The Attorney-General of Quebec submits that the answer of the 
Supreme Court is right for the following, amongst other 

REASONS. 
(1) Because the construction to be put on Section 24 of 

the Act must be governed by the intention of the 
Legislature in 1867, the time of the passing of the Act. 

(2) Because prior to that date -women had ever been under 20 
a common law incapacity to perform the duties of public 
office or place and particularly were excluded from holding 
a place in Parliament or voting for the election of a 
member thereof. 

(3) Because Section 24 does not authorise the Governor
General to summon any persons to the Senate but only 
" qualified persons " and -women were neither qualified 
by the common law or by the statutory provisions for 
the qualifications requisite for a Senator. 

( 4) Because there is nothing in the ..Act which can suggest 30 
that t?-e ~se of the -vvord " persons " in providing for the 
Constitutio~ could be held to include the appointment of 
women to either executive or legislative office. 

(5) Because t?-e P!ovisions of Section 73, providing that 
the qualifications of the Legislative Councillors of 
Quebec shall be the sa~e as those of Senators for Quebec, 
would n.ot be appropriate for the Legislative Council of 
Quebec If ~he l~Ieutenan~-Governor could appoint women 
to the Legislative Council of the Province. 



, the 
been 
~the 

deed, 
been 
'.this 
~ n the 

t other Ji· 

lace or 
•egard~ 

of the 

t 2! ol 
of the 
1ct. 

a under: 
f public 
holilin~ 
m of a 

rernor· 
ut onli 
ualifien 
lons for 

sugge'i Jl 

for the 
ruent ol 

9 

(6) Because there are other differences in the legal position 
of men and women than the capacity for appointment 
to public place or office. 

(7) For the reasons appearing in the judgments of the Chief 
Justice concurred in by Lamont and Smith, J J., and those 
of Duff and 1\Iignault, JJ. 

CHARLES LA:NCTOT. 

AIME GEOFFRION. 
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No. 1. 

Order of Reference by the Governor General in Council. 

P.C. 2034. 

In the 
Supreme 
Court of 
Canada. 

( iJ-.RTTFIED to be a true copy of a Minute of a J.Weeting of the Cornmittee of the No. 1. 
J->riuy Council, approved by His Excellency the Gorernor General on the ROrdfer of e erence 
19th October, 1927. by the 

The Committee of the Privy Council have had bPfore thcrn a Report, Governo~· 
dated 18th October, 1927, from the J\'Iinister of .Justice, suhn1itting that he ~ener~l m 
has had under consideration a petition to Your E~ -cellency in Council dated ounCil. 

10 the 27th August, 1927 (P.C. 1835), signed by Henrietta ~'Iuir Ed·ward , 
Nellie L. McClung, Louise C. McKinney, Emily F. 1\iurphy and Irene Parlby, 
as persons interested in the admission of won1en to the Senate of Canada, 
\vhereby Your Excellency in Council is requested to refer to the Supren1e 
Court of Canada for hearing and consideration certain questions touching 
the power of the Governor General to summon female persons to the Senate 

of Canada. 
A 2 



In the 
Supreme 
('ourt of 
Canada. 

No. I. 
Order of 
Reference 
by the 

4 

The Minister observes that by section 24 of the British North A1nerica 
Act, 1867, it is provided that:-

'' The Governor General shall from Time to Time, in the Queen's 
Name, by Instrument under the Great Seal of Canada, summon 
qualified Persons to the Senate; and, subject to the Provisions of 
this Act, every Person so suntmoned shall become and be a Member 
of the Senate and a Senator." 

governfr In the opinion of the Minister the question whether the word '' Persons '' 
ine~~:cil- in said section 24 includes female persons is one of great public importance. 
continued. The :M:inister states that the law officers of the Crown ·who have con- 10 

No. 2. 
Order for 
Inscription 
of Reference 
and Direc
tions. 
~9th Octo
ber, 1927. 

sidered this question on more than one occasion have expressed the view 
that male persons only may be summoned to the Senate under the pro!.. 
visions of the British North America Act in that behalf. 

The Minister, however, while not disposed to question that view, 
considers that it would be an Act of justice to the women of Canada to 
obtain the opinion of the Supreme Court of Canada upon the point. 

The Committee therefore, on the recommendation of the Minister of 
,Justice, advise that Your Excellency n1ay be pleased to refer to the Supreme 
Court of Canada for hearing and consideration the following question:-

Does the word " Persons " in section 24 of the British North 20 
America Act, 1867, include female persons? 

E. J. LEMAIRE, 
Clerk of the Privy Council. 

No. 2. 

Order for Inscription of Reference and Directions. 

IN THE SUPREME COURT OF CANADA 

BEFORE THE HoNOURABLE MR. JusTICE NEWCOMBE 

SATURDAY, the 29th day of October, A.D. 1927. 
IN THE l\iATTER of a reference as to the meaning of the word "persons" in 

section 24 of the British North America Act, 1867. 

Upon the application of the Attorney-General of Canada for directions 
as to the inscription for hearing of the case relating to the above question 
referred by His Excellency the Governor General, for hearing and considera
tion by the Supreme Court of Canada under the provisions of section 60 of 
the Supreme Court Act, and upon hearing read the Order in Council of the 
19th October, 1927, (P.C. 2034), setting forth the said question, referred 
upon the prayer of the petition in the said Order in Council mentioned,L 
upon reading the affidavit of Charles P. Plaxton filed herein, and upon 
hearing what \Vas alleged by counsel for the applicant: 

30 

10 

20 

4{) 
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1 T 18 ORDERED that the said case he inscribed for hearing at the 
February, 1928, sittings of this Honourable Court, as case No. 2 on the 
" vVestern " list. 

AND IT IS FUR'l'HER ORDERED that the respective Attorneys-General 

In the 
Supreme 
Cmtrt of 
Canada. 

of the provinces of Ontario, Quebec, Nova Scotia, Ne·w Brunswick,'Manitoba, No. 2. 
British Columbia, Prince Edward Island, Alberta and Saskatchewan, and Order for 
the petitioners be notified of the hearing of the argument of the said case by In cription 
sending to each of them by registered letter on or before the 5th day of of ~~~rence 
November, 1927, a notice of hearing of the said reference and a copy of the ::~~18 . Irec-

10 A aid Order in Council, together ·with a copy of this order. 29th Octo-
A D JT IS FuRTHER ORDERED that factums may be filed by the said ber, .1927-

~-\.ttorneys-General and on behalf of the petitioners as provided in Rule 80 contzn'lfed. 
of the Supren1e Court Rules. 

20 

AND I'l' IS FURTHJ1JR ORDERED that notice of the said reference be given 
in the Canarla Gazette on or before the nth day of November, A.D. 1927. 

No. 3. 

Notice of Hearing. 

E. L. NE\VCOl\fBE, 
~J.S.C. 

IN THE SUPREME COURT OF CANADA. 

LT THE MATTl!~R of a reference as to the meaning of the word "Persons" 
in Section 24 of the British North America Act, 1867. 

TAKE NoTICE that the reference herein has, by order of the 
1-Ionourable l\1r. Justice Newcombe, dated 29th October, 1927, been 
inscribed for hearing at the February, 1928, sittings of the Supreme Court 
of Canada, and you are here by notified of the hearing of the said reference 
pursuant to the terms of the said Order, copy of which, together with the 
Order in Council therein referred to, are hereunto annexed. 

Dated at Ottawa this 29th day of October~ A.D. 1927. 
30 W. STUART EDWARDS, 

Deputy Minister of Justice. 
Department of Justice, Ottawa. 

To the Attorneys-General of the Provinces of 
Ontario, Quebec, Nova Scotia, New Brunswick, Manitoba, British 

Columbia, Prince Edward Island, Alberta and Saskatchewan. 
And to 

Mrs. Henrietta Muir Edwards, Macleod, Alberta. 
Mrs. Nellie L. McClung, Calgary, Alberta. 
Mrs. Emily F. Murphy, 11011-88th Ave., Edmonton, Alberta. 

40 Mrs. Louise C. McKinney, Claresholm, Alberta. 
Mrs. Irene Parlby, Alix, Alberta. 
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No. 6. 

Factum of the Appellants. 

PART I. 
Tills is a Reference by the Governor-General in Council under the 10 

provisions of Section 60 of the Supreme Court Act, to ascertain the 
meaning of the word "Persons" in Section 24 of The British North 
America Act, 1867. This section provides : 

'' The Governor General ~hall from Ti1ne to Time, in the Queen's 
Nan1e, by Instrument under the G-reat Seal of Canada, summon 
qualified Persons to the Senate; and, subject to the Provisions of 
this Act, every Person so summoned shall becon1e and be a l\fember 
of the Senate and a Senator." 

Record p. 3. The Petitjoners are interested .in the admission of women to the Senate 
of Canada. The Law Officers of the Crown have expressed the view that 20 
n1ale persons only may be summoned to the Senate. The Petitioners 
contend that female persons may also be summoned under the provisions 
of The British North An1erica Act, 1867, and this Reference has been 
made by the Governor-General in Colmcil to ascertain the 1neaning of 

Record p. 4. the ·word " Persons " in Section 24 of The British North America Act, 
1867. Tbe question submitted is-'' Does the word' Persons' in Section 24 
of The British North America Act, 1867, include female persons?" 

Appendix 
pp. :W-21. 

ARGUMENT. 
1. There is nothing in the word "Persons" to suggest that it i l.in1ited 

to male persons. The word in its natural meaning is equally applicable 30 
to female persons and it is submitted it should be so interpreted. 

2. The only limitation on the word "Persons" as used in Section 24 of 
The British North America Act, 1867, is the word "qualified," and for the 
meaning of "qualified" reference must be made to Section 23, which 
defines the qualifications of a Senator. While the masculine pronoun" He" 
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is used in Section 23, the Interpretation Act in force in Great Britain at In the 
the date of the enactment of The British North America Act, 1867, and Supreme 

kno':n as Lord Brougham's Act, 13-14 Victoria, Cap. 21, section 4, ~~:~a1. 
proVIdes as follows : 

" Be it enacted that in all Acts words importing the Masculine 
1
, No . 6. 

~ender shal~ be deemed and taken to .include Females, and the :;ec~m ~~ 
Singular to Include the Plural, and the Plural the Singular, unless lants~~n
t he contrary as to Gender or Number is expressly provided . . . ' ' tinued. 

By express statutory enactment, therefore, Section 23 includes females, 
10 unless the contrary is expressly provided. It is submitted there is nothing 

in The British North America Act, 1867, expressly providing the contrary. 
3. The ':vord "Persons" is also used in Section 41 of The British North 

America Act, 1867, in reference t o mernbers of the House of Commons. 
8ection 41 provides : 

" Unt i] t he P arliament of Canada otherwise provides, all Laws in 
force in the ~everal Provinces at the Union relative to the follo,:ving 
Matters or any of them, namely,-the Qualifications and 
Disqualifications of Persons to be elected or to sit or vote as Members 
of the House of Assembly or Legislative Assembly in the several 

20 Provinces, the Voters at Elections of such Members, the Oaths to 
be taken by Voters, the Returning Officers, their Powers and Duties, 
the Proceedings at Elections, the Periods during which Elections 
may be continued, the Trial of controverted Elections, and 
Proceedings incident thereto, the vacating of Seats of Members, 
and the Execution of new Writs in case of Seats vacated otherwise 
than by Dissolution,-shall respectively apply to Elections of 
Members to serve in the House of Commons for the same several 
Provinces." 

The effect of this section is to define the qualifications of ·members of 
30 the House of Commons, by reference to existing provincial legislation, 

instead of by express enactment, as in the case of Senators by Section 23. 
4. By the Dominion Elections Act, 10-11 George V. Cap. 46, Section 38, 

it is provided " Except as in this Act otherwise provided any British sub
ject, male or fema.le, who is of the full age of twenty-one years may be a 
candidate at a Dominion Election.'' The Parliament of Canada has, by 
this Act, interpreted " Persons " in Section 41 as including females, and 
un er this Act a female person has been elected a Member of the House 
of Commons. 

IS submitted that the word " Persons " in Sections 24 and 41 should 
40 receive the same interpretation and that there is nothing in The British 

North .. :\merica Act, 1867, to justify a different interpretation. 
5. It is further submitted that there is no more justification for assum

ing that the Imperial Parliament has in any way limited the freedom of 
the Governor-General to summon to the Senate a female person having 
the qualification required hy Section 23 ot The British North An1erica 
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Act, 1867, than there is for assuming that it has limited the power of the 
Parliament of Canada to interpret '' Persons ' ' in Section 41 of the Act as 
including female persons. . 

6. Section 33 of The British North America Act, 1867, provides : 
"If any Question arises respecting the Qualification of a Senator 

or a Vacancy in the Senate the same shall be heard and deter
mined by the Senate." 

If the Governor General sun1moned a female person, otherwise 
qualified, to the Senate, and the Senate exercising the powers given by 
this Section determined that she was qualified as a Senator, it is sub- 10 
mitted that her position as a Senator could not be challenged. If this be 
so, then the question on the reference cannot be answered in the nega
tive. The Petitioners submit that the question should be answered in 
the affirmative. 

N. W. ROWELL, 
of Co1tnsel for Petitioners. 

(The Appendix to this Factum has been incorporated in the Joint 
Appendix prepared for the use of the Privy Council.) 

No. 7. 

Factum of the Attorney-General of Canada. 

I. 
STATEMENT OF THE CASE. 

1. By Orde1 in Council of the 19th October, 1927, (P.C. 2034) (Record, 
p. 3), His Excellency the Governor General in Council was pleased to refer 
to the Supreme Court of Canada, for hearing and consideration, pursuant 
to section 60 of the Supreme Court Act, the following question touching 
the power of the Governor General to summon female persons to the Senate 
of Canada: 

'' Does the word ' Persons ' in section 24 of the British North 

20 

30 America Act, 1867, include female persons? " 

2. In the narrative of the said Order in Council, it is stated " that the 
Law Officers of the Crown who have considered this question on more 
than one occasion have expressed the view that male persons only may 
be summoned to the Senate under the provisions of the British North 
America Act in that behalf." 

3. The decision of this question must be governed by the interpretation 
to be placed upon the provisions of the British North America Act, 1867, 
by which the Dominion of Canada was called into existence, and in particular 
those provisions of the Act which relate to the constitution of the Senate 
and the qualifications of the members of the Senate. These are section 17, 40 
which ordained that, "There shall be One Parliament for Canada, consisting 
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of the Queen, an Upper House styled the Senate, and the House of In th (l, 
Commons," and sections 20 to 36 inclusive. (Appendix, pp. 20-22.) The S'ltpre7lw 
Sections \Vhich are particularly in1portant for the determination of the Court. of 
present question are ections 23 and 24, which read as follo\vs : -- Canada. 

"23. The Qualification of a Senator Rhall be as follows:- No. 7. 
Factum 

( l) He shall be of the full age of Thirty Years : of the 
(2) He shall be either a Natural-born Subject of the Queen, or AttonlPy

a, Subject of the Queen naturalized by an Act of the Parliament General of 
of Great Britain, or of the Parliament of the United Kingdom of Can~<ht--

10 Great Britain and Ireland, or of the Legislature of One of the Provinces contz~wed. 
of Upper Canada, Lower Canada, Canada, Nova Scotia, or New ~ualifi~a
Brunswick, before the Union, or of the Parliarnent of C3nada after s~:~r. 
the Union: 

(3) He shall be legally or equitably seised as of Freehold for his 
o\vn Use and Benefit of Lands or Tenements held in free and cornmon 
Socage, or seised or possessed for his o\vn Use and Benefit of Lands 
or Tenements held in Franc-alleu or in Roture, ·within the Province 
for which he is appointed, of the Value of Four thousand Dollars, 
over and above all Rents, Dues, Debts, Charges, Mortgages, and 

20 Incumbrances due or payable out of or charged on or affecting 
the same: 

( 4) His Real and Personal Property shall be together worth 
Four thousand Dollars over and above his Debts and Liabilities: 

(5) He shall be resident in the Province for which he is 
appointed: 

(6) In the case of Quebec he shall have his Real Property 
Qualification in the Elector3tl Division for \vhich he is appointed, or 
shall be resident in that Division. 

"24. The Governor General shall fron1 Tin1e to Tilne, in the Queen's t>ummons of 
;30 · a,me, by Instrurnent under the Great Seal of Canada, sun1n1on qualified Renator. 

Persons to the Senate; and, subject to the Provisions of this Act, every 
Person so sun1Juoned sl1all hecon1e and h0 a }fember of the Senate and 
a Senator." 

I I. 

ARGUl\'IENT. 
· 4. J>rindples of I nterp1·etation.-In the interpretation of the provisions 

of the British North A1neriea Act, 18()7, courts of hnv are, of course, bound 
to apply the san1e Jnethods of construction and exposition \vhich they 
apply to other statutes of a like nature (Bank of 'Toronto v. Lambe, 12 A.C. 

40 575, 579,), and it is only within the latitude prescribed by those rnethods 
that the question referred can be correctly determined. In this view, it 
is submitted that the correct determination of the question referred must 
he governed by the follo-wing principles of construction: . 

1. That the expression " qualified persons" in said section 24 is to 
h~ interpreted in the Rense it bore, according to the intent of the legj~lature, 

:r P 212,.1 B 
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\vhen the Act was passed : in other ·words, that which it 1neant when 
enacted it means to-day, and its legal connotation has not been extended, 
and cannot be influenced by, recent innovations touching the political 
status of \VOnlen, or by the more liberal conceptions respecting the sphere 
of women in politics and social life which may, perhaps, be assumed now 
to prevail; and, 

2. That, in construing the expression " qualified persons" as used in 
said section 24, (assuming in favour of the petitioners' contention that that 
expression is of doubtful in1port), regard is to be had not only to all parts 
of the Act itself, to the subject n1atter with reference to which the \vords 10 
are used, and to the object of the Act, but to the state of the la\Y at the 
time \vhen the Act ·was paRsed, and to the antecedent situation in the 
several provinces \Vhich vvt>re by that Act uniterl into one Don1inion. 

5. " A long strean1 of cases," said Viscount Birkenhead L.C., in the 
Viscountess Rhondda's case, (1922) 2 A.C. 339, 369, "has established that 
general wordR are to be construed so as, in an old phrase, 'to pursue the 
intent of the makers of statutes ' : StTadling v. M organ, 1 Plovvd. 203, 205, 
and so as to in1port all those implied exceptions which arise fron1 a close 
consideration of the state of the law at the monwnt when the 
statute \Vas passed." The rule upon this subject was \veil expressed by 20 
the Barons of the Exchequer in the case of Stradling v. M organ, ibid., in 
which case it is said, "that the judges of the law in all times past have 
so far pursued the intent of the makers of the statutes, that they have 
expounded Acts ·which \Vere general in words to be but particular, where 
the intent was particular;" and after referring to several cases, they 
said:-

" Fron1 which cases it appears that the sages of the law 
heretofore have construed statutes quite contrary to the letter 
in some appearance; and those statutes which comprehend a.ll 
things in the letter, they have expounded to extend but to some :lo 
things; and those which generally prohibit all people from doing 
such an act, they have interpreted to permit some people to do it; 
and those ·which include every person in the letter, they -have 
adjudged to reach to some persons only; v-vhich expositions have 
alv-vays been founded upon the intent of the Legislature, ·which 
they ha,ve collected, sometimes by considering the cause and necessity 
of Inaking the Act, sometimes by con1paring one part of the Act 
\Vith another, and sometimes by foreign circun1stances, so that 
they have ever been guided by the intent of the Legislature, ·which 
they have always taken according to the necessity of the matter, 4Q 

and according to that \vhich is consonant to reason and good 
discretion.'' 

"The same doctrine," said Turner L.J., in Hawkins v. Gathercole, 6 De 
G.M. & G. 1, 21, after quoting and approving the foregoing passages, 
"is to be found in Eyston v. Studd, and the note appended to it, also in 
Plo,vden (pages 459, 465), and in many other cases. The passages to 
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whieh I have referre<.l, I have selected only as containing the best 
summary with whieh I arn acquainted of the Ja\v upon this subject. In Supreme 

determining the question before us, \Ve have therefore to consider not g~~:d~ 
merely the words of this Act of Parliarnent, but the intent of the Legislature, 
to be collected fron1 the cause and necessity of the Act being n1ade, No. 7. 

In the 

fron1 a con1parison of its several parts, and from foreign ( n1eaning .Factum 
extraneous) circumstances, so far as th y can justlv be considered to oAf the 
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These t\vo cases, decided at an interval of son1e three hundred vears, continued. 
10 furnish, ·when taken together, n complete exposition of the commoil la.w 

upon this subject : Viscountess Rhondda's Claim ib. supra, per Viscount 
Birkenhead~ L.C., p. 370. The application of the principLs which they 
en1body is exemplified by rnany cases, but no more strikingly than in a, 
series of cases (to be presently referred to) which have a peculiar value 
in relation to the matter now under consideration, since, in each case, there 
arose the question ·whether by general \vordR Parliament had affectE'd the 
pa.rlian1entary poclition of won1en. 

6. The Provisions of the British l\T orth A1nerica Act, 1867 .-The place 
or office of a Senator owes its creation solely to the provisions of the British 

20 North America Act, 1867, and it is an office, therefore, which no one, apart 
from the enactments of the statute, can claim, not the right to hold (because 
obviously the selection of a Senator being within the absolute discretion 
of the Executive Government, no right can be asserted), but the legal 
qualification to be appointed to it. Section 21 provides that the rnen1bers 
of the Senate "shall be styled Senators." In section 24, the persons \vhorn 
the Governor Genertll is authorized to sun1n1on to the Senate are described 
as " qualified persons," and the section declares that "every person" 
so surnn1oned shall becorne and be" a member of the Senate and a Senator" 
In other provisions the wor<l '~persons" (s. 25), "qualified persons'' (s. 26), 

30 
"any person " (s. 27), and " qualified person" (s. 32), are used ·with 
reference to the 1ndividuals \vho may be sun1moned to the Senate. The 
qualifications of a Senator arc defined by secticn 23, and in that and other 
~ections (29, 30, 31 and 34), the words " he,'~ " hinl," and " his," repeatedly 
occur. These 'vords, coupled with the constituent title " Senator ,, __ 
which was adopted from the corresponding Latin \Vord and in the Latin 
language there \Vas no term to describe a Senatress, although the latter 
appears to be an Engllsh word, and in the Old French forrn "Senatresse" 
\Vas used to designate the wife of a Senator-suggest prima facie that the 
~annotation of the expression " qualified persons" in section 24 and of 

~) the equivalent express]ons in other sections of the Act was intended to be 
lirnited to male persons. The provisions of section 23, sub-s. 2, perhaps 
a fiord some support for this construction, for that subsection in providing 
for the qualification of a Senator, enacts that he shall be a British subject 
by birth or by naturalization, which was a sufficient provision if men only 
\Yere quallfied for appointment; but if women also were intended to be 

n ., 
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so qualified there should have been a further provision for their beeo1niug 
British subjects by marriage. 

7. The argument for the view that \VOlnen are " qualified persons" 
within the nleaning of said section 24, must, therefore, involve the 
proposition that this expression was intended to include female persons, 
and that 1vhere words importing the masculine gender elsewhere occur in the 
Act, including the word "Senator," they must be construed to include 
females, and as if Parlian1ent had used the appropriate alternative "\\rords 
to designate persons of the feminine gender. In support of this contention, 
reliance will, no doubt, be placed on the provisions of Lord Brougham's HI 
Act, 1850 (I1np. Statutes, 13 Vict. c. 21 ), and of the Interpretation Act, 1889, 
(Imp. Statutes~ 52-3 Vict. c. 63). The former Act, by its 4th section, 
provided :---

"Be it enacted that in all Acts words importing the masculine 
gender shall be deemed and taken to include females. . . . . . unless 
the contr~ as to gender ..... .is ex ressl rovided." 

The Interpretation Act, 1889, under the title "Re-enactment of 
Existin~ Rules," provided, by Reo. I, sub-s. 1, as follows:-

"In this Act and in every Act pagsed after the year one thousand 
eight hundred and fifty, whether before or after the commencement 2o 

of this Act, [January I, I890] unless the contrary intention appears,-
" (a) words importing· the masculine gender shall include 

females." 

Fronl these provisions it seems to follow that, " unless the contrary 
intention appears " and not the more stringent " unless the contrary as to 
gender is expressly provided," is the test now to be applied to Acts passed 
by the Imperial Parliament since I850, although until the Ist ,January, 
I890, Lord Brougham's Act applied to those Acts. The Interpretation Act, 
in this respect, operates as a retrospective declaration of the effect of Lord 
Brougham's ... t\..ct in regard to the matter dealt with in sec. ·I of the Interpre- 30 
tation Act. Section 41 of the latter Act repeals Lord Brougham's Act 
in its entirety. 

On the strength of these onactments it may be contended that the 
provisions of the British North America Act, I867, do not, expressly at all 
events, evince any intention obnoxious to the application to the provisions 
which deal with the constitution of the Senate of the gender glossary which 
those enactments prescribe, and that the various expressions used in those 
provisions in reference to a men1ber of the Senate must, therefore, be 
construed to include females. Unfortunately for 'this contention there 
are a series of decisions, closely applicable, which strongly repel it. Before ~J 
referring to these decisions, it will be convenient to consider what the 
position of women \vas under the law of England at the time the British 
North America Act, 1867, was passed, for this consideration must, it is 
submitted, strongly influence the decision of this case as it did the decision 
of the cases to be referred to. This inquiry appears tD be required by the 
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~anguage of the Act itself, seeing that the objec-t of that Act, as the prearnble In the 
m terms declares, was to give effect to the desire ·which the provinces of SupremP

Canada, Nova Scotia, and New Bn1nswick had expressed (in the Quebec g::a1 
Resolutions adopted in 1864, as revised by the delegates from the different 
provinces in London in 1866) to be federally united into one Dominion No. 7. 
under the Crown of the United Kingdom of Great Britain and Ireland ]factum 
"with a Constitution similar in rinci le to that of the United l{inadom." of the 
The constitution o t 1e Senate as one of the constituent Houses of the ~torn~y-f 
Parliament of Canada is undoubtedly a vital part of the Constitution ea~:~:~ 

10 conferred upon the Dominion of Canada by the British North America Act, contimc8d. 

1867, and this much is clear, that the constitution of that Parliarnent was 
intended to be so far similar in principle to that of the ·united l{ingdom, 
that the privileges, immunities, and powers to be held, enjoyed, and 
exercised by the Senate and by the House of Commons, and by the members 
thereof, respectively, though they may be so defined as to equal ·with, 
cannot exceed those, at the passing of the British North America Act, 
held, enjoyed, and exercised by the Commons House of the Parliament of 
the United Kingdom and by the members thereof: sec. 18 of the British 
North America Act, 1867, and the Parliament of Canada Act, 1875, (Imp. 

20 Statutes 38-39 Vict. c. 38). The provisions of the British North America 
Act, 1867, afford no reason for supposing that the constitution of the Senate, 
in regard to so i1n portan t a rna tter as the definition of the class of persons 
to be regarded as legally qualified for appointment to a place in that Chamber 
was not intended to be similar in principle to that of the Parliament of 
the United Kingdom. At all events, on the assumption that there is 
ambiguity in the text of that Act upon that subject, it is a legitimate method 
of interpretation, plainly consistent with the declaration of the object of 
the Act and sanctioned by a long-settled rule of construction to read it by 
the light which the state of the law at the time it was passed throw·s upon it. 

:3o 8. Position of lVomen 'nnder the Co,mmon Law in 1867 .-By the common 
law of England-and it had not been n1odified ·when the British North 
An1erica Act was pa sed in 1867-no \von1an under the degree of a Que~n 
or a regent, married or urunarried, could take art in the government of 

1e a e. woman was under a leaal inca :wit to be elected to serve 
in Parhament, an even 1 a peeress in her own riaht she had no rig t, as 
an 1ncr en o pe rcl ·e, o r0cerve a writ o sumn1ons to the House o ords : 
(Whitelocke's Note' Upon the King's 'Vrit, ( 1766), vol. 1, p. 4 75; Colqu
houn's Roman Law (1849), vol. 1, p. 580; Pollock & ~Iaitland, History 
of English Law (1895), vol. 1, p. 466; The 0ounte8s of Rutland's case, 6 Rep. 

40 52b; Chorlton v. Ling. (1868) L.R. 4 C.P. 374, 391, 392, per Willes J.; 
The Q1.wen v. Crosthwa1'te (1864) 17 Ir. Con1. La\v Rep. 453; Viscountess 
Rhondda's Clai1n (1922) 2 A.C. 339; Robinson's case, 131 l\fass. Rep. 376, 
377, per Gray C.J.). 'Vomen 'vere, 1noreover, sub'ect to a le ·al inca acity 
to vote at the election of n1e1n ers of ar iarnent: (Coke, 4 Inst. p. 5; 
Olive v. lngrarn, 7 ~lod. 263, 273; ChoTlton v. L~ngs, ib. supra ; The Queen 
v. Crosthwaite, ib. supra, per l)easy B., at p. 472; per Fitzgerald B., at 
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p.476; Nairnv. University of St. Andrew8 [1909J A.U. 147; Robinson's Case, 
ib. supra), or of the Knights of the Shire (Chorlton v. Kessler, L.R. 4 C.P. 
397), or of town councillors (The Queen v. Harrald, (1872), L.R. 7 Q.B. Cas. 
361), or o£ Town Commissioners under the Towns Improvem nt (Irehtnd) Act, 
1854, (The Queen v. Crosthwaite, ib. supra), or to be elected members of a 
County Council (Beresford-Hope v. Sandhurst (1889) 23 Q.B.D. 79; De Souza 
v. Cobden (1891) 1 Q.B. 687.) They were also excluded, or rather excused, 
by the common law from taking part in the administration of justice either 
as judges or as jurors, with the single exception of inquiries by a jury of 
matrons upon a 5uggestion of pregnancy (Coke, 2 Inst. 119, 121; 3 Bl. Corn. 10 
352; 4 Bl. Corn. 395; \Villes J. in L.R. 4 C.P. 390, 391). And so, by 
inveterate usage, women were under a general disability, by eeason of their 
sex, to become attorneys or solicitors (Bebb v. Law Society (1914) 1 Ch. 286; 
Robinson' s Case ( 1881 ), 131 Mass. Rep. 376 ). More recently, it was held 
by the Court of Appeal in Ireland that a woman, by reason of her sex, was 
disqualified from being Clerk of Petty Sessions (Frost v. The King (1919) 
1 Ir. Rep. (Ch.) 8; (1920) \V.N. 178, H.L. (Ir.) 

In Chorlton v. Lings, ib. supra, at p. 389, '\rilles J. referred to, as the 
highest authority produced by the appellant for the exercise of public 
functions by a woman, " the solitary and exceptional case " of the 20 

celebrated Anne, Countess of Pembroke, Dorset, and Montgomery, who 
took, by descent, the office of hereditary bheriff of W est.moreland and 
exercised it in person; at the Assizes at Apple by she sat with the judges on 
the Bench : Co. Litt. 326a, note 280. This is not the only instance of 
the kind to be found in the books. Pollock and Maitland ln their History 
of English Law, vol. 1, p. 466, note 2, after observing that, "The line 
between office and property cannot always be exactly marked; it has been 
difficult to prevent the shrievalties from becoming hereditary," note that 
"for several years under Hen. Ill. Ela, Countess of Salisbury, 'vas sheriff 
of Wiltshire," but that in this case "ther0 was a claim to an hereditary 30 

shrievalty." \Villes J. refers to the shrievalty of \Vestmoreland as "an 
office that could have been and usually is discharged by a deputy; although 
the countess, being a person of unusual gifts both of body and mind, thonght 
fit to discharge the duties in person " ; but the judgment of Gray C.J. in 
Robinson' s Case, 131 1\Iass. Rep. 376, 378, contains an interesting discussion 
of this instance, in which he concludes that it is highly improbable in fact 
that the Countess did habitually discharge the duties of the office in person, 
and expresses the opinion that she could not have done so without violating 
the well settled law. '' When such an hereditary office descended to a 
woman," stated Gray, C.J., p. 378-9, " she 1night exercise the office by 40 
deputy (at least with the approval of the Crown), but not in person; nor 
could it be originally granted to any woman because of her incapacity of 
executing public offices": citing various ancient authorities. 

9. Whether these cases are but instances of a general incapacity on 
the part of women at common law to hold any public office or perform 
any public function is by no means clear. In their work on the History 
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of English La\v, before the tin1e of Edward I, vol. 1, p. 468, Pollock and In the 
Maitland speak of a sure instinct already having guided the law to a Supreme 
general rule " which will endure until our own tilne." " As reaards Cmtrt of 
private rights, women are on the same level as though postponed In ill.e Canada. 

canons o 1 eritance; but pu lie functions tliey have none. In the No. 7. 
camp, at the council boaru, on the Bench, in he jury box, there IS no Factum 

ace or em.' This statement must, however, be understood subject ~the 
o what the authors say on a preceding page, (p. 465), that "Public law a!to~~Y~f 

gives a woman no rights and exacts from her no duties save that of paying ca:d~ 
10 taxes and 1Jerforming such services as can be performed by a deputy." contin·u.ed. 

In R. v. Crosthwaite, decided in 1864, ib. supra, (p. 475), Baron 
Fitzgerald quotes from the report in Jenkins' "Eight Centuries," 3rd 
ed. (6th Cent.) Case XIV of the Duke of Buckinghan1's case (1569), 
Dyer 285b, in which there was a question as to the holding of the office 
of High Constable of England by a woman to 'vhom it had descended 
thf" follo\ving statement of that very learned judge (.Judge Jenkins) :-

"An office of inheritance to which adjudicature is annexed 
de ·cends to tvvo daughters, as in this case of the office of constable; 
after it ha. so df"scendf"d it Ina.y be exerciserl by deputy; but 

20 such an office cannot be originally granted to any woman; for 
fem'£nae non sunt cctpace8 de ]J'ublicis offich:s," 

~tating it as a maxin1, and the judgment of Baron Fitzgerald as well as of 
the other members of the Inajority of the Court in Crosthwa?·te's case and 
of Barton .J. in the more recent case of Frrost v. The King (1919) l Ir. Rep. 
(Ch.) 81, largely proceeds upon that vie·w of the la\v. In Beresford-Hope 
v. 8nndkur'rst, ib. supra, at p. 95, Lord Esher 1\LR., said : " I take it that 
by neither the common la\v nor the Constitution of this country from 
the beginning of the common law until now, can a woman be entitled to 
exercise any public function." And, again, in De Souza V. Cobden, ib. 

30 supra, p. 691, the same learned judge said, "that by the common law of 
England wo1nen are not in general deemed capable of exercising public 
functions, though there are certain exceptional cases \V here a well recognized 
custom to the contrary has been established." In The Queen v. Harrald, ib. 
supra, at p. 362, Cockburn C .. J. said : " It is quite certain that by the 
common law a married 'voman's status was so entirely n1erged in that of 
her husband that she was incapable of exercising aln1ost all public 
functions.'' 

On the other hand, in Chorlton v. Lings, ib. supra, p. 388, \"'TilJes J., 
refers to the discussion in Selden' s de Svnedriis Y eterum Ebraeorum of 

40 the origin of the exclusion of 'vomen ~" fron1 judicial and like public 
functions," and he does not define what he meant by "like public 
functions," though his observations suggest that he entertained a wide view 
of the exclusion of won1en fron1 the exercise of public functions. In the 
J(ing v. Stubbs (1788) 2 T.R .. , 395, 397, and iu Con1yn's Digest, 5th ed., 
p. 189, there is given a list of offices which women were deemed capable 

. of filling, which includes thf' offices of l\Iarshall of England, Great Cham-
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berlain, Constable of England, l{eeper of a Castle or gaol, Governor of a 
Workhouse, Commissioner of Sewers, Forester and Common Constable. But 
Gray C.J., says that this was for the reason that each of these offices might. be 
executed by a deputy (Robinson's case, ibid., p. 379). \Von1en ·were also 
decided to be capable of voting for and of being elected to the office of 
sexton of a Parish, "a sexton's duty being in the nature of a private trust" : 
Olive v. Ingram, (1738) 7 Mod. 263; and so, also, of being appointed an 
overseer of the poor (The King v. St,ubbs, ibid supra); but. upon an 
exhaustive and learned review of the cases, in Rob1>nson' s case, ibid supra, 
p. 379, Gray C.J., concluded as follows :- 10 

"And ·we are not aware of any public office, the duties of 
which n1ust be discharged by the incumbent in person, that a 
woman was adjudged to be competent to hold, without express 
authority of statute, except that of overseer of the poor, a local 
office of an administrative character and in no way connected 
with judicial proceedings." 

This appears, on the authorities, to be a correct statement of the law, 
but the judgments of the dissenting judges in The Q1wen v. Orosthwaite, 
ib. supra, and of the judges who took part in the more recent decision 
of Frost v. The King, ib. supra, and also the judgment of the Court of :20 
Appeal in Alberta, in Rex v. Oyr (1917) 3 W. "\V. R. 849, in which it was 
held that a woman was under no disqualification in that province from 
being appointed a police magistrate, at least thro·w so1ne doubt upon 
the general proposition that women were, by the con1mon law, excluded 
from the exercise of all public functions. However, whatever doubt 
there may be about that general proposition, this much is clearly Rettled, 
that by the con1mon law of England women ·were under a legal incapacity 
either to vote at the election of, or to be elected, a Member of Parlia1nent, 
or,. if peeresses in their own right, to have a seat and vote in the 1-Iouse 
of Lords. 

10. The policy of the common law, in regard to the exclusion of 
women from public functions, appears to have followed substantially 
that of the Roman law, in which it was laid do-wn in general terms 
"feminae ab omnibus officiis vel publicis remotae S'Ltnt " : Ulpian lib. ii. 
D. tit. de reg. Ju.ris. Ulpian witnessed, however, in his own lifetime a 
historic breach of this general principle, of peculiar interest in the present 
case. Lampridius, in his biography of the profligate Roman Emperor 
Elagabalus (Heliogabalus), A.D. 218-222, says that, when the Emperor 
held his first audience with the Senate (on his arrival in Ron1e in July, 219), 

30 

he gave orders that his mother should be asked to con1e into the Senate 40 

Chamber and that on her arrival she was invited to a place on the 
Consul's Bench and there took part in the drafting of a decree and 
expressed her opinion in the debate. And Elagabalus, says Lampridius, 
was the only one of all the Emperors under whon1 a "\YOnlan attended 
the Senate like a man, just as though she belonged to the senatorial order: 
The Scriptores Historiae Augnstae, ed. of t~e Loeh Classical Library, 
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with an English translation by David Magic, Ph.D., Vol. II, pp. 113-131; 
Gibbon's History of the Decline and Fall of the Roman Empire, 2nd ed. 
by Milman, Vol. I, p. 158. Lampridius also says that the Emperor 
established a " senaculum " or women's Senate on the Quirinal Hill, 
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which, under the presidency of his mother, enacted absurd decrees No. 7. 
concerning matters of court etiquette. ( op. cit. p. 113-115). The name Factum 
"senaculum" (which properly denotes a place in which the Senators of the 
waited while the Senate was not in session) seems to have been applied ~ttorn~y-f 
to this gathering of matrons merely for the purpose of giving it a quasi- c:~:~:~ 

10 political importance (op. cit. p. 112, note 6). Elagabalus and his mother continued. 
were slain by a mob in A.D. 222. " And the first measure enacted after 
the death of Antonius Elagabalus," says Lampridius ( op. cit. p. 143), 
"provided that no woman should ever enter the Senate, and that 
whoever should cause a woman to enter, his life should be declared 
doomed and forfeited to the kingdom of the dead." 

11. The Decisions.-Having thus dealt with the political position of 
women under. the common law, it will now be convenient to refer to the 
pertinent decisions. 

The leading case is that of Chorlton v. Lings, ib. supra, decided in 1868. 
20 It concerned the inter retation of the Re resentation of e Act, 

1 6 (30-3 Ict. Cap. 102). The Reform Act of 1832 (2 Wm. 4, c. 45) in 
referring to the old rights of franchise, used the general word "person" 
with reference to the voter (s. 18), but the new franchise was conferred 
only on "every male person of full age and not subject to any legal 
incapacity," etc. (secs. 19 and 20). ~Representation o£ t e People AQ,.t, 
_ 67, enacted that, " Every man shall be entitled to be registered as ,a 
voter . . . . who IS qualified as follows . . . . is of full age and 
~subject to any legal inca acit ," etc. (s. 3). By Lord Brougnam's 
Ac ·, IC . c. s. W or s im ortin the masculine ender shall 

30 e eeme and taken to inclu e emales unless the contrar as to en er 
i§. ex~ress y provi ed." Upon this, it was contended that the word" man ' 
in t e Act of 1867 included " women," and that they were, therefore, 
entitled to be registered as voters. The Court (Bovill, C.J., and Willes, 
Byles and Keating, J,J.) held that it did not. Their decision rests on two 
principal grounds: (1) that at common law women ere under a le al 
inca acit to vote for mem ers of Par iament, and 2 that the sub· ect 
matter and genera scope an anguage of the Act of 1867, when read 'vi h 
tlie Reform Act of 1832, show that the legislature was dealing only with 
the qualification to vote of men in the sense of male ersons, and that, 

40 notwit s an In or rou am s et it cou not be resumed to have 
In en ed, y the mere use of the word '' man,' to extend the franchise to 
women, who theretofore did not enJoy it. 

I 
" There is," said Bovill, C.J., (p. 386), " no doubt that in many 

statutes, ' men ' may be properly held to include women, ·whilst in 
others it would be ridiculous to suppose that the word was used in 
any other sense than as deaignating the male sex : and ~t 

z p 21281 c 
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look at the subject-matter as ·well as to the general scope and langua~ 
f the rovisions of the later Act in order to ascertain the mea i 

of the legis a ure. do not collect, from the language of this Act, 
that there was any intention to alter the description of the persons 
who were to vote, but rather conclude that the object was, to deal 
with their qualification; and, if so important an alteration of the 
personal qualification was intended to be made as to extend the 
franchise to women, who did not then enjoy it, and were in fact 
excluded from it by the terms of the former Act, I can hardly 
suppose that the legislature would have made it by using the term 10 

'man'.'' 
"The application of the Act, 13 & 14 Vict. c. 21, contended for 

by the appellant is," said Willes, J. (p. 387), " a strained one. It 
is not easy to conceive that the framer of that Act; when he used 
the word ' expressly ' meant to suggest that what is necessarily or 
properly implied by language is not expressed by such language. 
It is quite clear that whatever the language used necessarily or 
even naturally implies is expressed thereby. Still less did the framer 
of the Act intend to exclude the rule alike of good sense and grammar 
and law, that general words are to be restrained to the subject-matter 20 

with which the speaker or writer is dealing." 
" The legislature up to the passing of the Act of 1867, was" 

Willes, J. said further (p. 388), " unquestionably dealing with 
qualifications to vote of men in the sense of male persons, and was 
providing what should entitle such individuals of mankind to vote 
at parliamentary elections: and, without going through the Act of 
1867, I may say that there is nothing, unless it be the section now 
in question, to shew that the intention of the legislature was ever 
diverted from the question what should be the qualification entitling 
male persons to vote, to the question whether the personal incapacity 30 

of other persons to vote should be removed. The Act throughout is 
dealing, not with the capacity of individuals, but with their 
qualification." 

"It further appears to me that the Lord Chief Justice is right 
in holding that, assuming Brougham's Act to apply, it would not 
have worked the change that is desired in favour of women, because 
the Act of 1867 does 'expressly' in every sense exclude persons 
under a legal incapacity, and women are under a legal incapacity 
to vote at elections.'' 

" It is impossible to suppose," said Byles J. (p. 393), " that 40 
Parliament, while dealing with qualification, and qualification only, 
by the variation of a phrase, (which at the least may convey the 
same meaning as its predecessor in the Reform Act), intended to 
admit to the poll another half of the population." 

12. A more recent decision of importance, decided by the House of 
Lords in 1908, is that of Nairn v. University of St. Andrews [1909] A.C. 147. 
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By sec. 27 of the Representation of the People (Scotland) Act, 1868 
(31 & 32 Vict., c. 48), " every person whose name is for the time being on 
the register . . . . o e general council of such un1versit shall, 
i f full age, and not sub ec to an e a mea acit , e entit e to vote 
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in t e elec Ion o a mem er to serve in an uture Parliament for sue No. 7. 
University, an y sub-s. 2 of sec. 28 of the same Act " all persons on Factum 
·whom the universit to which such eneral council belon s has . . . of the 
eo erred" certain degrees are to be members of the general council of the ~torn~yf 
respective universities. The appellants, who were women, were graduates ea:~:~ 

10 of the University of Edinburgh-a university within the meaning of the continued. 
Act-and as such had their names enrolled on the general council of that 
university, and they claimed the right to vote in the election of the 
parliamentary .representative of the university, on the ground that they 
were " persons " within the meaning of the Act. 

20 

30 

40 

Lord Loreburn L.C., after referring to the legal incapacity of women at 
con1mon law from voting, said (pp. 160-161) :-

" If this legal disability is to be removed, it must be done by Act 
of Parliament. Accordingly the appellants maintain that it has in 
fact been done by Act of Parliament I will only add this 
n1uch to the case of the appellants in general. It proceeds upon 
the supposition that the word "person" in the Act of 1868 did 
include wo1nen, though not then giving them the vote, so that at 
some later date an Act purporting to deal only with education might 
enable commissioners to admit them to the degree, and thereby also 
indirectly confer upon them the franchise. It would require a 
convincing demonstration to satisfy: me that Parliament intended 
to effect a constitutional change so momentous and far-reaching by 
so furtive a process. It is a dangerous assumption to suppose that 
the legislature foresees every possible result that may ensue from 
the unguarded use of a single word, or that the language used in 
statutes is so precisely accurate that you can pick out from various 
Acts this and that expression and, skilfully piecing t.hem together, 
lay a safe foundation for some remote inference. Your Lordships 
are aware that from early times Courts of law have been continuously 
obliged, in endeavouring loyally to carry out the intentions of 
Parlian1ent, to observe a series of familiar precautions for interpre·dng 
statutes, so imperfect and obscure as they often are." 

Lord Ashbourne made the following re1narks (pp. 162--163) :-
"In 1868 the Legislature could only have had male persons in 

contemplation, as women could not then be graduates, and also 
because the parliamentary franchise "\Vas by constitutional principle 
and practice confined to men 

" I can, then, entertain no doubt that, when examined,' person' 
means male persons in the Act. The parliamentary franchise has 
always been confined to men, and the word person., cannot by anl 

c 2 
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reasonable construction be held to be prophetically used to support 
an argument founded on a statute passed many years later." 

Lord Robertson said (p. 164) :-
"My Lords, the central fact in the present appeal is that from 

time immemorial men only have voted in parliamentary elections. 
\Vhat the appeal seeks to establish is that in the single case of the 
Scottish universities Parliament has departed from this distinction 
and has conferred the franchise on women. Clear expression of this 
intention must be found before it is inferred that so exceptional a 
privilege has been granted." 

1And, after stating his reasons for rejecting the appellants' contention 
that the word " person " in the Act of 1868 included women, he added, in 
conclusion (pp. 165-166) :-

" I think that a judgment is wholesome and of good example 
which puts forward subject-matter and fundamental constitutional 
law as guides of construction never to be neglected in favour of verbal 
possibilities.'' 

13. The decision of the Committee for Privileges of the House of Lords 

10 

in Viscountess Rhondda's Claim [1922] 2 A. C. 339, is also noteworthy. In 
this case, Margaret Haig, Viscountess Rhondda, a peeress of the United 20 
Kingdom in her own right presented a petition praying that His Majesty 
might be pleased to order a writ of summons to Parliament to be issued to 
her. The petitioner based her claim to receive a writ of summons to 
Parliament in the right of her dignity, upon sec. 1 of the Sex Disqualification 
(Removal) Act, 1919, (9-10 Geo. V, c. 71), which provided that," A person 
shall not be disqualified by sex or marriage from the exercise of any public 
function," etc. 

The Committee decided, after an elaborate legal argument, by a vote 
of 22 to 4, that the claim of the petitioner had not been made out. The 
reasons for this decision are elaborately set out in the leading opinion of 30 
Viscount Birkenhead, L. C., in which, of the judicial members of the 
Committee, Lords Cave, Dunedin, Atkinson, Phillimore, Buckmaster, 
Sumner and Carson concurred. The decision proceeds upon two grounds 
(1) that a peerage held by a peeress in her own right is one to which at 
common law the incident of exercising a right to receive a writ of summons 
was not and never was attached, and (2) that the legislature, by the use of 
the vague and general words of the Sex Disqualification (Removal) Act, 
1919, could not have intended to give peeresses the right to sit and vote and 
thus effect such a revolutionary change in the constitution of the House of 
Lords. " It is sufficient to say," said Lord Birkenhead, at p. 375, in 40 
stating his conclusions, " that the legislature in dealing with this matter 
cannot be taken to have departed from the usage of centuries or to have 
employed such loose and ambiguous words to carry out so momentous 
a revolution in the constitution of this House." " In my opinion," said 
Lord Cave, (p. 389), " the common law gave no right or title to a peeress to 
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sit in this House, or to receive a summons for that purpose. It was not In the 
the case of her having a right which she could not exercise. I think she had Supreme 
no right; for I agree with my noble and learned friend, the Lord Chancellor, Court of 
h Canada. t at a common law right to do something which the common law forbids __ 

to be done is a contradiction in terms. If this is so, then the patent certainly No. 7. 
gave the petitioner no right to sit; and the Act of 1919, while it removed all Factum 
disqualifications, did not purport to confer any right. If the right to sit in of the 
this House is to be conferred on peeresses it must be by express words." Attorney-

General of 
14. The next case is that of Beresford-Hope v. Sandhurst (1889) Canada--

10 23 Q. B. D. 79. The Municipal Corporations Act, 1882, sec. 11, sub-s. 3, continued. 
enacted: "Every person shall be qualified to be elected and to be 
a councillor who is at the time of election qualified to elect to the office of 
councillor." The 63rd section of the same Act provided that: "For all 
purposes connected with and having reference to the right to vote at 
municipal elections, words in this Act importing the masculine gender 
include women." There can be no quPstion, therefore, that women were 
entitled to elect to the office of councillor, but the question which the Court 
had to decide was whether, under the words of sec. 11, they were qualified 
to be eJected. The Court held that they were not. Stephen, J., delivering 

20 the judgn1ent of the Queen's Bench Division, after referring to the decision 
in Chorlton v. Lings, said (p. 84) :-

"If, for the sake of argument, it were admitted that the language 
of the Act was ambiguous, the passage quoted, which states a fact 
undoubtedly, and notoriously true, would be enough to make us feel 
that, if it is intended that women should be eligible for such offices 
as these, an exception would be made in a general rule of long 
standing, and such an exception ought to be made in perfectly plain 
language.'' 

The judgment of Stephen, J. was affirmed by the Court of Appeal. In 
30 that Court, Lord Esher, M. R., after referring to the decision in Chorlton v. 

Lings as having established that women were incapable at common law o{ 
exercising the franchise, said (p. 96) :--

"But the case goes further. It says that, this being the common 
law of Eng]and, when you have a statute which deals with the 
exercise of public functions, unless that statute expressly gives power 
to women to exercise them, it is to be taken that the true construction 
is, that the powers given are confined to men, and that Lord 
Brougham's Act does not apply." 

15. The Queen v. Harrald (1872) L.R. 7 Q.B. 361, strikingly exemplifies 
40 the reluctance of English courts to extend political rights to women. 

By the Imperial Act, 32-33 Vict., c. 55, s. 9, it was enacted that : 
" In this Act and the 5 & 6 Wm. 4, c. 76, and the Acts amending 

the same, wherever words occur which import the masculine gender 
the same shall be held to include females, for all purposes connected 
with and having reference to the right to vote in the election of 
councillors, auditors, and assessors." 
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Objection was taken to the election of the defendant (who ha~ a 
majority of one over the next candidate) to the office of town councillor 
of the Borough of Sunderland, on the ground that two married women 
had voted for him. The objection was allowed. 

Cockburn C.J., said (p. 362) :-
" This rule must be made absolute. It appears to me impossible 

to say that the vote of one of these married women is good, and the 
vote of the other (married after being put on the roll) is also most 
probably bad. . . . It is quite certain that, by the common 
law, a narried woman's status was so entirely merged in that of her 10 

husband that she was incapable of exercising almost all public 
functions. It was thought to be a hardship, that when 'vomen 
bore their share of the public burthens in respect of the occupation 
of property they should not also share the rights of the municipal 
franchise and be represented; and it was thought that spinsters and 
unmarried women ought to be allowed to exercise these rights. 
The 32 & 33 Vict., c. 55, accordingly, gave effect to these views, and 
enacted that wherever men were entitled to vote, women, being 
in the same situation, should thereafter be entitled; but this only 
referred to women possessed of the necessary qualification in respect 20 
of property and the payment of rates, and I cannot believe that it 
was intended to alter the status of married women. It seems quite 
clear that this statute had not married women in its contemplation." 

Mellor J., said (p. 363) :-
" Buts. 9 of 32 & 33 \i'"ict., c. 55, only removes the disqualification 

by reason of sex, and leaves untouched the disqualification by reason 
of status. So the Married Wornen's Property Act as to this leaves 
the status of a married woman untouched." 

Hannen J., expressed the same opinion. 

16. In Bebb v. Law Society (1914) 1 Ch. 286, in which the plaintiff sought 30 
a declaration against the Law Society that she was "a person" within the 
meaning of the Solicitors Act, 1843, and the Acts amending the same, and, 
therefore, entitled to admission to the law examinations, the Court of 
Appeal (composed of Cozens-Hardy M.R., and Swinfen Eady and Phillimore 
L.JJ.) dismissed her appeal from the judgment of Joyce J., on these 
grounds: That before the assing of the Solicitors Act, 1843, women were 
by the common aw of En an un er a genera Isa II y, by reason of 
t eu sex, to ecome attorne s or solicitors; 1s 1sa 11 y cou 
an was rove inveterate usa e, an no e remove 
a mere interpretation cause, sue as a e In the Solicitors 40 
Act, 1843, sec. 48, which enacted that, "Every word importing the 
masculine gender only shall extend and be a pp lied to a female as well as 
a male," and unless" there be something in the subject or context repugnant 
to such construction.''· 
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. 17. It is submitted that these decisions afford strong authority for the In the 
VIew tha.t the fra~ers of the British North America Act cannot be presumed Supreme 
to have mtended, In the absence of clear expression of such an intention,- Court of Canada. 

(1) to modify the English common law by conferring upon 
women the legal capacity or qualification to be appointed to a place No. 7. 
in the Senate of Canada · and Factum 

(2) to render wome~ eligible to sit in the Canadian Upper House, A~;~:ney-
though excluded from the British. General of 

. I.t. is to. b~ noted that when Parliament intends to remove a legal ~~~:.:z. 
10 disability existmg under the common law, it does so by express language. 

The provisions of the Sex Disqualification (Removal) Act, 1919 (9-10 Geo. V, 
Imp., c. 71) have already been referred to. Illustrative also are the 
Parliament (Qualification of Women) Act, 1918, 8-9 Geo. V, (Imp.), c. 47), 
which, by sec. 1, provides that a woman shall not be disqualified by sex 
or marriage from being elected to or sitting or voting as a member of the 
House of Parliament; and the Representation of the People Act, 1918, 
(7-8 Geo. V. (Imp.), c. 64), which by sec. 4, confers upon women the 
parliamentary franchise. 

18. The Antecedent Situation in the Provinces.-In its character of an 
20 Act enacted for the avowed object of giving effect to a treaty of union 

between the several provinces affected, the British North America Act, 
1867, may not un1easonably be presumed to have been passed with a 
knowledge by the makers, not only of the existing state of the law in England 
(upon the model of whose constitution it was the intention that the new 
constitution should be fashioned) but also of the known facts of the political 
history of the united provinces-the existence, character and operations 
of the various provincial governments, and of the state of the common and 
constitutional law in the provinces in relation to the qualifications and 
disqualifications affecting the eligibility of persons to be admitted to a share 

30 in the legislative functions of government. Considered in the light of 
these additional aids to interpretation, the construction of the British 
North America Act, 1867, upon the point under discussion, stated above, 
receives strong confirmation. 

19. First, what were the systems of government which existed in these 
provinces prior to and at the time of the tJnion in 1867, and were women 
ever admitted to a place in the legislative departments of the provincial 
governments ? 

The Province of Canada was formed by the union, under the Act of 
Union, 1840, (App. pp. 10-15), of the two provinces of Upper and Lower 

4:0 Canada, respectively, into which the Province o{ Quebec, as orjginally 
created by the Royal Proclamation of the 7th October, 1763, and enlarged 
by the Quebec Act, 1774, (App. pp. 3-5), had been divided under the 
Constitutional Act of 1791, (App. pp. 6-10). In the Province of Quebec, 
from its first establishment in 1763 until 1774, the government was carried 
on by the Governor and a Council composed of {Q_ur named ersons and 
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" eight other persons to be chosen by you from amo1:gst the n:ost co~side~: 
able of the inhabitants of or persons of property In our said province. 
(App. p. 63). The boundaries of the Province of Quebec were greatly 
extended by the Quebec Act, 1774, (App. pp. 3-5), and the government 
of the province was entrusted to a Governor and a Legislative Council, it 
being, as the Act declared, "at present inexpedient to call an Assembly." 
(A pp. p. 5). This Council was to consist " of such persons resident there ", I 
not exceeding twenty-three nor less than seventeen, ' as His l\Iajesty 
..... shall be pleased to appoint," and was empowered, with the consent 
of the Governor, to make ordinances for the peace, welfare and good govern- LO 
ment of the province. (App. p. 5). The Constitutional _._1\ct, 1791, upon the 
division of the Province of Quebec into two separate provinces, to be called 
the Provinces of Upper and Lower Canada, respectively, by Imperial Order 
in Council of the 24th August, 1791, established for each province a legisla
ture, composed of the three estates of Governor, Legislative Council and 
Assembly, empowered to n1ake laws for the peace, order and good govern
ment of the province. The Legislative Council was to consist of "a 
sufficient number of discreet and .Proper persons", not less than seven for 
Upper Canada and fifteen for Lower Canada, appointed by the Crown for 
life. (App. p. 7). A curious provision (never acted on) was contained in 20 

this Act, viz., sec. 6, that whenever the King should confer any hereditary 
title of honour upon any subject, he might annex thereto an hereditary 
right to sit in the Legislative Council-that was, of course, by analogy to the 
House of Lords. The Assembly was to consist of a number of persons 
elected by the people, the constituencies and the number of .representatives 
to be fixed by the Governor or Lieutenant-Governor in the first instance, 
the whole number in Upper Canada to be not less than sixteen, and in 
Lower Canada not less than fifty, to be chosen by a majority of the voters I r 
in either case. Under the Act of Union, 1840, the provinces of Upper and 
Lower Canada were reunite so as to cons I ute one province under the 30 

name of the Province of Canada, and provided with a legislature comprising 

1 
a Legislative Council composed of "§.ll.Ch _persons_, bein not fewer than 
twenty, as Her Majesty shall think fit " to be appointed for life and having 
certain defined qualifications, and a Legislative Assembly in which each of 
the united provinces would be represented by an equal number of n1embers. 
(App. pp. 12-13). In 1856, the Canadian legislature, under the authority of 
Imperial Act 17-18 Vict., c. 118, passed an Act (19-20 Vict., c. 140) which 
altered the constitution of the Legislative Council by rendering the same 
elective (A pp. pp. 42-45). The new Constitution, as thus altered, continued 
until the Union in 1867. 4D 

20. From 1719, when civil government was first established in the 
Province of Nova Scotia (following its cession to Great Britain by the 

reaty o Utrecht, 1713), until 1758, the provincial government consisted 
of a Governor and a Council, which was both a legislative and executive ~~ 
body, c?mposed of "such fitting and discreet persons," not exceeding 
twelve In number, as he Governor should nominate App. p. 86). A 
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General Assembly for the province was called in 1757 (App. p. 90), and 
thereafter, the legislature consisted of a Governor and Council and General 
Assembly. In 1838 the Executive authority \vas separated from the 
Legislative Council which became a distinct legislative branch only. (App. 
pp. 91-92). No. 7. 

21. In 1784., part of the territory of the Province of Nova Scotia was Factum 
erected into a separate province to be called New Brunswick, and a separate ~t:he ,_ 
government was established for the province consisting of the Governor, a Gen~:~~)of 
Council composed of certain named persons and "other persons to be Canada-

10 chosen by you fron1 amongst tb.e most considerable of the inhabitants of or continued. 
persons of property in our said province," but required to be " men of good 
life, well affected to our Government and of ability suitable to their employ-
ments," and a General Assembly "of the freeholders and settlers in the 
Province " (App. pp. 93-94). In 1832 the executive authority was separated 
and made distinct from the Legislative Council. 

22. The establishment of legislatures of the bicameral type in each of 
these provinces was in in1itation of the constitution of the British Parlia
ment. The Constitutional Act of 1791 was, for instance, framed with the 
avowed object of "assimilating the Constitution of Canada to that of 

20 Great Britain as near y as t e di erence arising from the manners of the 
~op1e and from the present situation of the province will admit." 
(Despatch of Lord Grenville to Lord Dorchester, 20th October, 1789, quoted 
in Bourinot's Manual of the Constitutional History of Canada, p. 19) and 
with the recognition to the fullest extent, by 1848, of the principle of 
responsible government in the provinces of Canada, Nova Scotia and New 
Brunswick, the constitutions of these provinces became in the truest sense 
"similar in principle to that of the United Kingdom," or, in the words of 
Lieutenant Governor Simcoe, " an image and transcript of the British 
Constitution.'' 

30 23. '3:::,ere women, although legally disqualified from sitting or voting 
in either of the two Houses of the British Parliament, admitted to 
those functions in the legislature of an of the :grovinces; The answer is 
clearly in the negative. A though the word "persons" was in each 
instance used to describe the individuals who might be appointed to the 
Legislative Council in each province, and equally indefinite expressions 
such as " members " or " freeholders," to describe the persons qualified 
for election to the General Assembly, with no express disqualification of 
women for appointment or election (save as hereinafter mentioned), yet 
women were evidently considered to be disqualified by law, or at all events 

40 b inveterate usage, from serving in either capacity. An examination of 
t e records fails to disclose a single instance in which a woman was either 
appointed a legislative councillor or elected to the Assembly in any of the 
provinces. (Vide, Certificate of Wm. Smith, (App. p. 99). 

24. Secondly, were women ever admitted to the exercise of the parlia
mentary franchise in any of these provinces? In the first instance, they 
do not appear to have been expressly disqualified from voting in any of 
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these provinces, but there is no record of their ever having voted in parlia
mentary elections except in the Province of Lower Canada. In 1820, 
during the general election of that year in Lower Canada, the votes of 
women appear to have been received at Trois Rivieres (App. p. 70). On 
the other hand, the Returning Officer during the election in 1828 appears 
to have refused to receive the votes of women in the constituency of Upper 
Town, Quebec. His action was the subject of an indignant protest and 
reasoned plea for women suffrage to the House of Assembly in Lower 
Canada (App. pp. 71-73). The petitioners demanded that Andrew Stuart, · 
the successful candidate, be unseated. Another petition on behalf of 10 
James Stuart, involving the right of women to vote, sub.mitted the same 
day to the Assembly of Lower Canada, respecting the election in the Borough 
of William Henry (Sorel), alleged that the votes of women married and 
unmarried and in a state of widowhood had been illegally received in 
favour of Wolfred Nelson, the successful candidate, and therefore rendered 
void his election (App. pp. 74-76). A counter-petition was promptly drawn 
up and submitted to the House by Stuart's opponents, who, besides declaring 
that the allegations were unfounded, affirmed that Stuart had received the 
votes of many women. The House was reluctant to take up either case 
and after a number of postponements both were thrown over to the ensuing 20 
session and no action was taken on either of them. All doubts as to the 
position of women in regard to the exercise of the franchise were, however, 
definitely settled for the Province of Canada by tp.e provincial statute 12 \ 
Vict. (1849) c. 27, which, by sec. 46, declared that "No woman is or shall 
oe entitled to vote at any such election whether for any ounty, Riding, 
City or Town," (App. p. 42), a disqualification which was continued up 
o tbe time of the Union and no doubt beyond. (App. pp. 45-46). 

25. In the case of the Province of Nova Scotia, there was in the early 
Acts governing the election of members of the General .Assembly no express 
disqualification of won1en from voting (A pp. pp.4 7-48), but by the Revised 30 
Statutes of Nova Scotia, 1859, the exercise of the franchise was confined to 
male British subjects over twenty-one years of age, and a candidate for 
election was required to have the qualification which would entitle him to 
vote (App. p. 49). A similar restriction of the franchise to male persons 
was incorporated in Chap. 28 of the A_cts of Nova Scotia of 1863 which -vvas 
still in force at the time of the Union. In the Province of New Brunswick; 
the parliamentary franchise, though originally not so limited, was by the 
provincial Act, ll Vict., c. 65, confined to male persons of the full age of 
twenty-one years who possessed certain property qualifications. (App. 
pp. 50-51). 4D 

26. Thirdly, what was the position of women by the co1nmon law in 
force in each province, at the time of the Union, in regard to their capacity 
to exercise public functions? The answer seems to be that they were 
under the same disabilities in the provinces that women were then subject 
to by the common law of England. In the provinces of Nova Scotia and 
New Brunswick, those provinces having been acquired by settlement of 
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British subjects, the \vhole of the English con1mon la·w, with the exception In the 
of such parts only as were obviously inconsistent \vith the situation and Supreme 
condition of the colonists, has been held to be in force (see as to Nova Scotia, g~~:;:[ 
Uniacke v. Dickson (1848) James 287, 289,299 and 300, and as to New Bruns-
wick, The King v. McLaughlin (1830) 1 New Br.B. 218-221.) In the Province No. 7. 
of Upper Canada the laws of England were, by the provincial Act 32 Geo. Factum 
Ill., Chap. I, U. C., made the rule of decision in all matters of controversy 1 the 
relative to property and civil rights, and the English comn1on law, except a!torn~y~f 
so far as purely local, ·was thereby introduced in its entirety. (Keewatin Ca~:~:-

10 Power Company v. Kenora, 16 Ont. L.R. 184, 189, 190). In the province contimted. 
of Lower Canada, on the other hand, the French civil law was by the Quebec 
Act, 1774, made the rule of decision in all matters of controversy relative 
to property and civil rights. The decision of the Supreme Court of New 
Brunswick in the case of In re Mabel P. French (1905) 37 New Br. 359, 
affords authonty for the view that the common law of England touching 
the disqualifications of women from exercising public functions formed 
part of the common law which was introduced by the settlement of Nova 
Scotia, of which N e·w Brunswick was originally a part. The Court held 
in that case that at con1mon law a woman could not be admitted to practice 

20 as an attorney and that this disability had not been removed either by Con. 
Stat. N.B. 1903, c. 68, by rule of Court, or by the regulations of the Barr-isters' 
Society. A similar decision was pronounced by the Court of Appeal of 
British Columbia in a case affecting the same ·woman-In re lVIabel P. French, 
(1911) 17 B.C.R. l. In the province of Ontario, as Irving, J.A., observed 
in the latter case, the benchers declared that they had no power t o call a 
woman to the bar, and the Ontario Legislature recognized the correctness 
of their decision, cn1powering them to do so, if they thought proper: See 
Statutes of Ontario, 1892, Chap. 32 as amended by Chap. 27 of 1895. Under 
the French civil law in force in Lower Canada, the exclusion of women from 

30 the exercise of public functions was not less stringent than it ·was under the 
common law of England. · 

"Les femmes ne sont pas," says de Ferriere, "Dictionnaire 
de Droit et de Pratique" (Paris, 1762), Vol. 1, p. 902, " admises 
aux Charges publiques, suivant les Lois Romaines, qui sont a cet 
egard suivies dans ce Royaume. Faeminae ab omnibus officiis 
civilibus vel publicis remotae sunt. Et ideo nee Judices esse possunt, 
nee Magistratum gerere, nee postulare, nee pro alio intervenire, 
nee procura to res existere.'' 

As another French jurist forcibly described the position of women 
40 under French law, "Elle vit comme assujettie; mais elle meurt comme 

libre : voila son veritable etat." (" Le Droit Commun de la France," by 
Bourjon, (Paris, 1770) Tom l, chap. 2, p. 2). The decision in Langstaff v. 
Bar of the Province of Q1.tebec, 1916, 25 R.J. (K.B.) is illustrative. In that 
case the Court of King's Bench at Montreal, affirming the decision of the 
Superior Court, (Mr. Justice Saint-Pierre), reported in (1915) 47 R.J. 
(C.S.) 131, held that by the common and public law in force in the province 

D2 



In the 
Supreme 
Court of 
Canada. 

No. 7. 
Factum 
of the 
Attorney
General of 
Canada
continued. 

No. 8. 
Factum 
of the 
Attorney
General of 
Quebec. 

28 

of Quebec, women, on account of their sex, have always been exclu~e~ 
from the practice of the law and that the interpretative rule of the Civil 
Code, Art. 17, par 9, and of R.S.Q. 1909, Art. 21, which declares that the 
masculine gender includes both sexes, has no application in such a case. 

It is subn1itted for these and other reasons which will be urged at 
the hearing, that the opinion expressed by the law officers of the Crown 
upon the question of the power of the Governor General to summon female 
persons to the Senate of Canada was correct and well founded and that 
the question referred ought, accordingly, to be answered in the negative. 

LUCIEN CANNON, IO 

EUGENE LAFLEUR, 
CHARLES P. PLAXTON. 

(The Appendix to this Factum has been incorporated in the Joint 
Appendix prepared for the 1J.Se of the Privy Council.) 

No. 8. 

Factum of the Attorney General of Quebec. 

His Majesty's Attorney General for the Province of Quebec under Order, 
dated 29th of October 1927, made by the Honourable Mr. Justice Newcombe, 
one of the Judges of this Honourable Court, appears on this Reference and 
submits that: 20 

The question referred by His Excellency the Governor General in 
Council to this Honourable Court for hearing and consideration is:-

'' Does the word · Persons ' in section 24 o£ the British North 
America Act, 1867, include female persons ? " 

The Province of Quebec is specially interested in the determination 
of this question since by section 73 of the British North America Act, 
" the qualifications of the Legislative Councillors of Quebec shall be the 
same as those of the Senators for Quebec." 

The constitution of Canada, as it is expressly recognized in the opening 
recital of the British North America Act, 1867, is one similar in principle 30 
to that of the United Kingdom. 

The intention of the provisions in that Act with respect to the Parliament 
of Canada was that, as nearly as different circumstances would permit, it 
should be modelled on and conform to the established principles and usages 
by which in the course of centuries the mother Parliament had come to be 
regulated. 

Senators so far as may be resemble those of the Lord:-1 of Parliament, 
who are appointed for life by the Crown. 

It is to be noted that section 24 referred to in the question does not 
direct the Governor General to summon "persons" to the Senate but 
only "qualified persons". 40 
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The sections of the British North America Act, 1867, calling for 
consideration are the following:-

" 18. The Privileges, Irrnnunities, and Powers to be held, 
enjoyed, and exercised by the Senate and by the House of Con1mons 
and by the Members thereof respectively shall be such as are from 
Time to Time defined by the Act of the Parlian1ent of Canada, but 
so that the same shall never exceed those at the passing of this Act 
held, enjoyed, and exercised by the Commons House of Parliament 
of the United Kingdom of Great Britain and Ireland and by the 

. 10 Members thereof." 

20 

30 

40 

* * * * * * 
" 23. The Qualification of a Senator shall be as follows: 

( l) He shall be of the full age of Thirty Years ; 
(2) He shall be either a Natural-born Subject of the Queen, 

or a Subject of the Queen naturalized by an Act of the 
Parliament of Great Britain or of the Parliament of the 
United Kingdom of Great Britain and Ireland, or of the 
Legislature of One of the Provinces of Upper Canada, 
Lo·wer Canada, Canada, Nova Scotia, or New Brunswick, 
before the Union, or of the Parliament of Canada after 
the Union; 

· (3) He shall be legally or equitably seised as of Freehold for 
his own Use and Benefit of Lands or Tenements held in 
free and common Socage, or seised or possessed for his 
own Use and Benefit of Lands or Tenements held in 
Franc-aUeu or in Roture, within the Province for which 
he is appointed, of the Value of Four Thousand Dollars, 
over and above all Rents, Dues, Debts, Charges, Mortgages, 
and Incumbrances due or payable out of or charged on 
or affecting the same; 

( 4) His Real and Personal Property shall be together worth 
Four thousand Dollars over and above his Debts and 
Liabilities; 

(5) He shall be resident in the Province for which he is 
appointed; 

(6) In the case of Quebec he shall have his Real Property 
Qualification in the Electoral Division for which he is 
appointed, or shall be resident in that Division." 

'' 24. The Governor General shall from Time to Time, in the 
Queen's Name, by Instrument under the Great Seal of Canada, 
summon qualified Persons to the Senate; and, subject to the 
Provisions of this Act, every Person so summoned shall become and 
be a Member of the Senate and a Senator." 

* * * * * * 
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"31. The Place of a Senator shall become vacant in any of the 
following Cases :-

(1) If for Two consecutive Sessions of the Parliament he fails 
to give his Attendance in the Senate; 

(2) If he takes an Oath or makes a Declaration or Acknowledg
ment of Allegiance, Obedience, or Adherence to a Foreign 
Power, or does an Act whereby he becomes a Subject or 
Citizen, or entitled to the Rights or Privileges of a Subject 
or a Citizen, of a Foreign Power ; 

(3) If he is adjudged Bankrupt or Insolvent or applies for the 10 
Benefit of any Law relating to Insolvent Debtors, or be
comes a public Defaulter; 

(4) If he is attainted of Treason or convicted of Felony or of any 
infamous crime; 

(5) If he ceases to be qualified in respect of Property or of Resid
ence; provided, that a Senator shall not be deemed to have 
ceased to be qualified in respect of Residence by reason 
only of his residing at the Seat of the Government of Canada 
while holding an Office under that Government requiring 
his Presence there.'' 20 

"32. When a Vacancy happens in the Senate by Resignation, 
Death or otherwise, the Governor General shall by Summons to a fit 
and qualified Person fill the Vacancy." 

"33. If any Question arises respecting the Qualification of a 
Senator or a Vacancy in the Senate the same shall be heard and 
determined by the Senate." 

" 34. The Governor General may from Time to Time, by 
Instrument under the Great Seal of Canada, appoint a Senator to be 
Speaker of the Senate, and may remove him and appoint another in 
his Stead.'' 30 

* * * * * * 
" 72. The Legislative Council of Quebec shall be composed of 

Twenty-four Members, to be appointed by the Lieutenant-Governor, 
in the Queen's Name, by Instrument under the Great Seal of Quebec, 
one being appointed to represent each of the Twenty-four Electoral 
Divisions of Lower Canada in this Act referred to, and each holding 
Office for the Term of his Life, unless the Legislature of Quebec 
otherwise provides under the Provisions of this Act." 

"73. The Qualifications of the Legislative Councillors of Q.uebec 
shall be the same as those of the Senators for Quebec." 

"74. The Place of a Legislative Councillor of Quebec shall 40 
become vacant in the Cases, mutatis mutandis, in which the Place 
of Senator becomes vacant." 

'I 
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"75. When a Vacancy happens in the Legislative Council of In the 
Quebec by Resignation, Death, or otherwise, the Lieutenant· Supreme 
Governor, in the Queen's Name, by Instrument under the Great Court of Canada. 
Seal of Quebec, shall appoint a fit and qualified Person to fill the 
Vacancy." No. 8. 

"76. If any Question arises respecting the Qualification of a ~a~~um 
Legislative Councillor of Quebec, or a Vacancy in the Legislative 1tto:ney
Council of Quebec, the same shall be heard and determined by the General of 
Legislative Council." Quebec-

" 77. The Lieutenant-Governor may from Time to Time by continued. 

Instrument under the Great Seal of Quebec, appoint a Member of 
the Legislative Council of Quebec to be Speaker thereof, and may 
remove him and appoint another to his stead." 

* * * * * * 
"128. Every Member of the Senate or House of Commons of 

Canada shall before taking his Seat therein take and subscribe 
before the Governor General or some Person authorized by him, 
and every Member of a Legislative Council or Legislative Assembly 
of any Province shall before taking his Seat therein take and subscribe 
before the Lieutenant-Governor of the Province or some Person 
authorized by him, the Oath of Allegiance contained in the Fifth 
Schedule to this Act; and every Membel' of the Senate of Canada 
and every Member of the Legislative Council of Quebec shall also, 
before taking his Seat therein, take and subscribe before the Governor 
General, or some Person authorized by him, the Declaration of 
Qualification contained in the same Schedule." 

''THE FIFTH SCHEDULE. 

OATH OF ALLEGIANCE. 

I, A.B., do swear, That I will be faithful and bear true Allegiance 
to Her Majesty Queen Victoria. 

NoTE.---The name of the King or Queen of the United Kingdon1 
of Great Britain and Ireland for the Time being is to be substituted 
frorn Time to Time, with Proper Terms of Reference thereto. 

DECLARATION OF QUALIFICA'riON. 

I, A.B., do declare and testify, That I am by Law duly qualified 
to be appointed a Member of the Senate of Canada [or as the Case 
may be], and that I am legally or equitably seised as of Freehold for 
my own Use and Benefit of Lands or Tenements held in Free and 
Common Socage [or seised or possessed for my own Use and Benefit 
of Lands or Tenements held in Franc-alien or in Roture (as the Case 
may be),] in the Province of Nova Scotia [or as the case may 
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be] of the Value of Four thousand Dollars over and above all 
Rents, Dues, Debts, Mortgages, Charges, and Incumbrances due 
or payable out of or charged on or affecting the same, and that I 
have not collusively or colourably obtained a Title to or become 
possessed of the said Lands and Tenements or any Part thereof 
for the Purpose of enabling me to become a Member of the Senate of 
Canada [or a8 the Case may be], and that my Real and Personal 
Property are together worth Four thousand Dollars over and above 
my Debts and Liabilities." 

The meaning of the word "persons" as it occurs in section 24 of the 10 
British North America Act, 1867, can only be ascertained like that of any 
other word from its context. This principle of interpretation is of general 
application. In Hardcastle on Statutory Law, 4th ed., p. 146, it is said, 
" The best dictionary is but a guide to the true n1eaning of a word in a 
particular context . " 

"The true mode of ascertainment is that said to have been first used 
by Sir Thomas More, namely, that words cannot be construed effectively 
without reference to their context." 

The definition in dictionaries does not help in the present case for it 
must be admitted that the word " person " may and apart from any context 20 
must include a woman. 

Neither do the Interpretation Acts which both the Parliament of Great 
Britain and the Parliament of Canada have passed afford any assistance 
for each of them recognizes to the full the principle that the context in which 
words appear must be considered in determining their meaning. 

The Imperial Statute, the Interpretation Act, 1889, 52-53 Victoria, 
c. 63, was not of course passed until long after the British North America 
Act but it professedly was a recognition of existing rules of construction. 
The full title of the Act is : 

" An Act for consolidating enactments relating to the con- 30 
struction of Acts of Parliament and for further shortening the 
language used in Acts of Parliament." 

" RE-ENACTMENT OF EXISTING RULES 

"l. (1) In this Act and in every Act passed after the year 1850, 
·whether before or after the commencen1ent of this Act, unless the 
contrary intention appears 

(a) words importing the masculine gender shall include females." 

The first Canadian Interpretation Act, 31 Victoria, c. 1, it 
may be noted, is fuller, and perhaps better. It provides:- 40 

" INTERPRETATION 

* * * * * * 
. "3. This section and the fourth, fifth, sixth, seventh and eighth 

sect1ons of this Act, and each provision thereof, shall extend and 
apply to every Act passed in the Session held in this thirtieth year of 
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Her Majesty's Reign, and in any future Session of the Parliament 
of Canada, except in so far as the provision is inconsistent with the 
intent and object of such Act, or the interpretation which such 
provision would give to any word, expression or clause is inconsistent 
with the context,-and except in so far as any provision thereof is No. 8. 
in any such Act declared not applicable thereto ;-Nor shall the Factum 
omission in any Act of a declaration that the "Interpretation Act" of the 
shall apply thereto, be construed to prevent its so applying, although ~torn!y-f 
such express declaration may be inserted in some other Act or Acts Qu~~:~~ 
of the same Session.'' continued. 

* * * * * * 
'' 6. In construing this or any Act of the Parliament of Canada, 

unless it is otherwise provided or there be something in the context 
of other provisions thereof indicating a different meaning or calling 
for a different construction." 

(1) * * * * * * 
" 7. Subject to the limitations aforesaid,-in every Act of the 

Parliament of Canada, to which this section applies:-
First. * * * * * 
Tenthly. Words importing the singular number or the masculine 

gender only shall include more persons, parties or things of the same 
kind than one and females as well as males and the converse. 

Eleventhly. The word "person" shall include any body 
corporate and politic or party ....... to whom the context can 
apply according to the law of that part of Canada to which such 
context extends.'' 

Many Acts of course contain their own interpretation clause and from 
sonle of these it might be gathered that the word " person " is not always to 
be taken in its widest sense. Thus in the English Trustee Act of 1850, it is 
provided that "person" ut,ed and referred to in the masculine gender shall 

30 include females as well as a male and shall include a body corporate. 
Again it has been held that the word "person" in section 4 of the 

Vagrancy Act of 1824, 5 Geo. IV, c. 83 does not include a woman, (Peters v. 
Oowie, 46 L.,J., M.C.) 177, 2 Q.B.D. 131). 

The expression "Male British Subject" does not occur in the British 
North America Act except in a special proviso to sections 41 and 84 regarding 
the election of a member for the district of Algoma. 

vVe are therefore thrown back upon the context for the meaning of the 
word "person" in section 24 and very wide considerations are open for 
implications as to the restriction to be put on the word in the particular 

40 section. 
As above pointed out, the British North America Act recites that the 

constitution is to be similar in principle to that of the United Kingdom and 
of course this must be held as of the constitution of the United Kingdom in 
the year 1867 not as it may be altered by any subsequent legislation. 
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In the year 1867, women had never been admitted to the floor of either 

House of P arliament; they did not even possess the suffrage. That was the 

law, a custom centuries old dating indeed from the institution of Parliaments. 

A leading case on the subject to which reference will be made is that of 

Chorlton v. Lings, L.R. 4 C.P. p. 384, decided in 1868. The head note of 

that case reads as follows:-

" The Representation of the People Act 1867 (30- 31 Vict., c. 102) 

sec. 3, enacts that every ' man' shall, in and after the year 1868, be 

entitled to be registered as a voter, and when registered to vote for 

a member or members to serve in Parliament for a borough who is 10 

qualified as follows, first, is of full age, and not subject to any legal 

incapacity. 
By Lord Brougham's Act (13-14 Vict., c. 21) sec. 4, in all Acts 

words importing the masculine gender shall be deemed and taken to 

include females, unless the contrary is expressly provided. 

Held, that women are subject to a legal incapacity from voting 

at t,he election of members of Parliament. 
Held, also, that the word 'man' in the Representation of the 

People Act does not include woman.'' 

In t he case of Nairn v. University of St. Andrews [1909] A.C. 147 in the 20 

House of Lords, the hBad note is as follows :-

" By s. 27 of the Representation of the People (Scotland) Act, 

1.868, 'Every person whose name is for the time being on the register 

. . . . of the general council of such university, shall, if of full age, 

and not subject to any legal incapacity, be entitled to vote in the 

election of a member to serve in any future Parlia,ment for such 

university in terms of this Act ' ; and by s. 28, sub-s. 2, the following 

persons shall be members of the general council of the respective 

universities : ' All persons on whon1 the university to which such 

general council belongs has after examination conferred' certain 30 

degrees,' or any other degree that may hereafter be instituted.' The 

appellants were five women graduates of the University of Edinburgh, 

and as such had their names enrolled on the general council of that 

university, and they claimed as gTaduates and members of the 

general council the right to vote at the election of a member of 

Parliament for the university :-

Held (affirming the decision of the Extra Division of the Court of 

Session), that the appellants were not entitled to vote in the election 

of the parliamentary representative of the university. 

There is no evidence of any ancient custom for women to vote 40 

in parliamentary elections.'' 

In his judgment the Lord Chancellor, with reference to the right to vote 

of women in the past, said: "It is incomprehensible to me that any one 

" acquainted with our laws or the methods by which they are ascertained 

'~ can think, if, indeed, any one does think, there is room for argument on 
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" such a point. It is notorious that this right of voting has, in fact, been In the 
" confined to men. Not only has it been the constant tradition, alike of Supreme 
" all the three kingdoms, but it has also been the constant practice, so far Court of 

Canada. " as ·we have lmowledge of what has happened from the earliest times down 
" to this day. Only the clearest proof that a different state of things No. s. 
" prevailed in ancient times could be entertained by a Court of law in pro- Factum 
" bing the origin of so inveterate an usage. I need not remind your of the 
" Lordships that numberless rights rest upon a similar basis. Indeed, the ~torn~y-f 
" whole body of the common la\v has no other foundation. Qu~~:~~ 

10 "I will not linger upon this subject, which, indeed, was fully continued. 

20 

" discussed in Chorlton v. Lings. If this legal disability is to be removed 
" it must be done by Act of Parliament.'' And the judgment concluded 
that the Representation of the People (Scotland) Act 1868 did not confer 
on women any right to vote. 

The incapacity of women was really recognized by the Imperial 
Parliament in the legislation of 1918, the Representation of the People 
Act, 1918, 7-8 Geo. V, c. 64, which provides:-

"PART I. 

FRANCHISES. 

l. (1) A man shall be entitled to be Tegistered as a parlia-
mentary elector . . . . . if he, etc. 

* * * * * * 
4. (1) A woman shall be entitled to be registered as a 

parliamentary elector .... . if she, etc. 

* * * * * * 
And the Act 8-9 Geo. V, c. 4 7 " An Act to amend the law with 

respect to the ea pacity of women to sit in Parliament." 
" 1. A woman shall not be disqualified by sex or marriage 

for being elected to or sitting or voting as a member of the 
30 Commons House of Parliament." 

The position of wome.a in this connection in this country prior to 
Confederation may be briefly traced as showing both from the legislation 
by which it was governed and the uniform practice thereunder what 
may have entered into the intention of the legislature in passing the 
British North America Act. 

In the Province of Canada, as erected by the Royal Proclamation 
of the 7th of October 1763, immediately after the conquest the Government 
was carried on by the Governor and a Council composed of the persons 
who had been appointed Lieutenant-Governors of Montreal and Trois-

40 Rivieres, Chief Justice of the Province and the Surveyor General of 
Customs, and eight other persons to be chosen amongst the most 
considerable of the inhabitants of, or persons of property in the Province. 

E2 
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By the Quebec Act, prov1s1on was made for the government ?Y a 
Governor and a Legislative Council to consist of such persons resident 
there as His Majesty shall be pleased to appoint. 

The Constitutional Act, 1791, dividing the Province of Quebec into 
the two separate Provinces of Upper and Lower-Canada, provided for 
a legislature in each Province composed of "a sufficient number of 
discreet and proper persons not fewer than seven to the Legislative 
Council for the Province of U pper-Canada and not fewer than fifteen to 
the Legislative Council for Lower-Canada." 

By the Act of Union of 1840, 3 & 4 Vict. c. 35, the Provinces of 10 
Upper and Lower Canada were reunited and formed the Province of 
Canada with a legislature composed of the Legislative Council and 
Assembly of Canada. The Legislative Council to be composed of such 
persons being not fewer than twenty as Her Majesty shall think fit, such 
Legislative Councillors holding their seat for life, and the other provisions 
regarding them being largely similar to those concerning Senators under 
the Br~tish North America Act. 

Very similar provisions were made for the Legislature of Nova Scotia 
from the date of its cession to Great Britain in 1713 and after the 
separation of a part of the Province into a separate Province to be called 20 
New-Brunswick, for such Province. 

It is however to be observed that by section 88 of the British North 
America Act, 1867, it is provided that "The Constitution of the Legislature 
of each of the Provinces of Nova Scotia and New-Brunswick shall, subject 
to the Provisions of this Act, continue as it exists at the Union until 
alteTed under the Authority of this Act.'' 

As in the case of England there is practically no trace of women 
having at any time either by express legislation or by custom or usage 
a right to ''ote. 

How far the laws and customs of the fonner Provinces survived 30 
after Confederation in 1867 need not be enquired but it may well be that 
the Imperial Parliament in passing the British North America Act would 
have had some regard to the circumstances of the Provinces to be affected 
by the Act and have not introduced such a change into the supreme 
authority of government as would be involved in the admission of women 
to the franchise without express enactment. 

It being scarcely questionable that it was a principle of the 
constitution at the tin1e of Confederation that females had no share in 
the legislation of the country either directly or through persons representing 
them, legislation was considered necessary in order to enable women to 40 
sit in the llouse of Commons of Canada. 

The Don1inion Elections Act, 10-11 George V, c. 46, "An Act 
respecting the election of Members of the House of Commons and the 
Electoral Franchise.'' 
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" QUALIFICATION OF ELECTORS. 

'' 29. ( 1) Save as in this Act otherwise provided every person, 
male or female, shall be qualified to vote at the election of a member 
who, not being an Indian ordinarily resident on an Indian 
Reservation,-

(a) is a British subject by birth or naturalization, and 
(b) is of the full age of twenty one years, and 
(c) .......................................................................... . 
(d) .......................................................................... . 

" QUALIFICATION OF CANDIDATES. 

" 38. Except as in this Act otherwise provided, any British 
subject, male or female, who is of t.he full age of twenty one years, 
may be a candidate at a Don1inion election." 

If any such fundamental change had been contemplated as the 
placing of women on an equal footing with men there must certainly 
have been much consideration devoted to it at the time when the 
constitution to be provided for Canada was being settled. Certainly 
in the conferences leading up to the passing of the Act there never was 
any suggestion of such a possible change from the principle then to be 

20 found in the British constitution. 
It cannot be overlooked in the consideration of the above quoted 

cases that the Representation of the People Act, 1867, was passed in 
the same session of the Imperial Parliament as the British North America 
Act, and it can hardly be supposed that if by the use of the word " man " 
in the former Act that Legislature did not intend to include women, it did 
so intend when using the word " person " in the British North America 
Act, this although the circumstances of the position of women had ever 
been the same in the two countries. 

Finally it is necessary to look to the provisions of the Act itself 
30 relating to the Senate and Senators with the evidence which they furnish 

of the intention of the legislature. 
Throughout the provisions, in speaking of senators, and the word 

itself is strictly a masculine term, the masculine gender alone is used. 
This affords a presumption that the appointment of male persons alone 
was intended since if so important an alteration, in then hitherto 
established constitutional practice, had been intended it would not have 
been left to depend on such a doubtful construction as might be 
gathered from the rule that the masculine includes the feminine when the 
context permits. 

40 The privileges, immunities and powers of senators as provided in 
section 18 would certainly present great difficulties in the case of females. 
It cannot be overlooked in this connection that there is an essential 
difference between the status of single women and those who having entered 
the marriage state are under obedience to their husbands. 
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If it was the intention to include any females under the word 
" persons " a necessary distinction between the t·wo classses would have 
been made with provision accordingly. 

The same considerations n1ust apply and with even greater force with 
regard to the qualifications in seetion 23 and the provisions for the vacating 
of the place of a senator in section 31. 

It must be doubtful if in the year 1867 any married won1an could strictly 
have the property qualification or be able to make the declaration in the 
Fifth Schedule to the Act. 

All sorts of difficulties may be presented under section 31, for instance, 10 

a woman may become the subject or citizen of a foreign po"\\'"er if her husband 
does so. 

For the above and other reasorts to be presented at the argument, the 
Attorney General of Quebec submits that the question referred should be 
answered in the negative. 

No. 9. 

Formal Judgment. 

CHARLES LANCTOT. 
AIME GEOFFRION. 

IN THE SUPREME COURT OF CANADA. 

Tuesday, the twenty-fourth day of April, A.D. 1928. 

Present: 
The Right Honourable FRANCIS ALEXANDER ANGLIN, P.C., Chief Justice. 
The Right Honourable Mr. JusTICE DuFF, P.C. 
The Honourable Mr. JusTICE MIGNAULT. 
The Honourable Mr. JusTICE LAMONT. 
The Honourable Mr. JusTICE SMITH. 

In the matter of a Reference with respect to the meaning to be assigned 
to the word '' Persons '' in section 24 of the British North America 

20 

Act 1867. 30 

Whereas by Order-in-Council of His Majesty's Privy Council for Canada 
bearing date the nineteenth day of October in the Year of Our Lord One 
Tho~1sand Nine hundred and Twenty-seven "P.C. 2034," the question 
hereinafter set out was referred to t.he Supreme Court of Canada for hearing 
and consideration pursuant to section 60 of the Supreme Court Act, na.mely-

Does the word '' Persons '' in section 24 of the British North America 
Act 1867 include female persons? 



10 

39 

As whereas the said question came before this Court for hearing on In the 
the fourteenth day of March in the Year of Our Lord One thousand Nine Supreme 
Hundred and Twenty-eight, in the presence of Counsel for the Attorney Court of 
General of Canada, the Attorney General of the Province of Quebec and Canada. 

Henrietta Muir Edwards, and others, petitioners. Ne• 9. 
Whereupon and upon hearing what was alleged by Counsel aforesaid, Formal 

this Court was pleased to direct that the said Reference should stand over Judgment, 
for consideration and the same having come on this day for determination 24th April, 
th f 11 · · d t d ' 1928-con-e o owmg JU gmen was pronounce :- tinued. 

10 "The question being understood to be 'Are women eligible 
for appointment to the Senate of Canada ' the question is answered 
in the negative." 

(Sgd.) E. R. CAMERON, 
Registrar. 

No. 10. No. 10. 
Reasons for 

Reasons for Judgment. Judgment. 

(a) ANGLIN C.J.C.-By Order of the 19th of October, 1927, made on ~~ ~glin, 
a petition of five ladies, His Excellency the Governor in Council was pleased · · · 
to refer to this court "for hearing and consideration" the question: 

20 '' Does the word ' Persons ' in section 24 of the British North 
America Act, 1867, include female persons ? " 

Notice of this reference was published in the Canada Gazette and notice 
of the hearing was duly given to the petitioners and to each of the Attorneys 
General of the several provinces of Canada. Argument took place on the 
14th of March last when counsel were heard representing the Attorney 
General of Canada, the Attorneys General of the provinces of Quebec and 
Alberta and the petitioners. 

Section 24 is one of a group, or fasciculus of sections in the British 
North America Act, 1867, numbered 21 to 36, which provides for the con-

30 stitution of the Senate of Canada. This group of sections (omitting three 
which are irrelevant to the question before us) reads as follows: 

" THE SENATE. 
"21. The Senate shall, subject to the Provisions of this Act, consist of 

Seventy-two Members, who shall be styled Senators. 

* * * * * * 
"23. The Qualification of a Senator shall be as follows: 

(I) He shall be of the full age of Thirty Years ; 
(2) He shall be either a Natural-born Subject of the Queen, or a 

Subject of the Queen naturalized by an Act of the Parliament of 
40 Great Britain, or of the Parliament of the United Kingdom of 
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Great Britain and Ireland, or of the Legislature of One of the Pro
vinces of Upper Canada, Lower Canada, Canada, Nova Scotia, or 
New Brunswick, before the Union, or of the Parliament of Canada 
after the Union ; 

(3) He shall be legally or equitably seised as of Freehold for his 
own Use and Benefit of Lands or Tenements held in free and common 
Socage, or seised or possessed for his own Use and Benefit of Lands 
or Tenements held in Franc alleu or in Roture, within the Province 
for which he is appointed, of the value of Four thousand Dollars, 
over and above all Rents, Dues, Debts, Charges, Mortgages, and 10 
Incumbrances due or payable out of or charged on or affecting the 
same; 

( 4) His Real and Personal Property shall be together worth Four 
Thousand Dollars over and above his Debts and Liabilities; 

( 5) He shall be resident in the Province for which he is 
appointed; 

(6) In the case of Quebec he shall have his Real Property 
Qualification in the Electoral Division for which he is appointed, 
or shall be resident in that Division. 

"24. The Governor General shall from Time to Time, in the Queen's 20 
Name, by Instrument under the Great Seal of Canada, summon qualified 
Persons to the Senate; and, subject to the Provisions of this Act, every 
Person so surnmoned shall become and be a Member of the Senate and 
a Senator. 

"25. Such Persons shall be first summoned to the Senate as the Queen 
by Warrant under Her Majesty's Royal Sign Manual thinks fit to approve, 
and their Names shall be inserted in the Queen's Proclamation of Union. 

"26. If at any Time on the Recommendation of the Governor General 
the Queen thinks fit to direct that Three or Six Members be added to the 
Senate, the Governor General may by Summons to Three or Six qualified 30 
Persons (as the Case may be), representing equally the Three Divisions 
of Canada, add to the Senate accordingly. 

"27. In case of such Addition being at any Time made the Governor 
General shall not sumn1on any Person to the Senate, except on a further 
like Direction by the Queen on the like Recommendation, until each of 
the Three Divisions of Canada is represented by Twenty-four Senators 
and no more. 

"28. The Number of Senators shall not at any Time exceed Seventy
eight. 

"29. A Senator shall, subject to the Provisions of this Act, hold his 40 
Place in the Senate for Life. 

"30. A Senator may by Writing under his Hand addressed to the 
Governor General resign his Place in the Senate, and thereupon the same 
shall be vacant. 
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"31. The Place of a Senator shall become vacant in any of the follow- In the 
ing Cases :- Supreme 

Court of 
(1) If for Two consecutive Sessions of the Parliament he fails Canada. 

to give his Attendance in the Senate. Nlo 
(2) If he takes an Oath or makes a Declaration or Acknowledge- Reas~ns for 

ment of Allegiance, Obedience, or Adherence to a Foreign Power, Judgment
or does an Act whereby he becomes a Subject or Citizen, or entitled continued. 
to t e 1g s or Privileges of a Subject or Citizen, of a Foreign (a) Anglin, 

ower. C.J.C.-con-
10 (3) lf he is adjudged Bankrupt or Insolvent, or applies for the tinued. 

Benefit of any Law relating to Insolvent Debtors, or becomes a 
public Defaulter; 

(4) If he is attainted of Treason or convicted of Felony or any 
Infamou& Crime; 

(5) If he ceases to be qualified in respect of Property or of 
Residence; provided that a Senator shall not be deemed to have 
ceased to be qualified in respect of Residence by reason only of his 
residing at the Seat of the Government of Canada while holding an 
Office under that Government requiring his Presence there. 

20 "32. When a Vacancy happens in the Senate by Resignation, Death, 
or otherwise, the Governor General shall by summons to a fit and qualified 
Person fill the Vacancy. 

"33. If any question arises respecting the qualification of a Senator or 
a ·vacancy in the Senate the same shall be heard and determined by the 
Senate. 

* * * 
"35. Until the Parliament of Canada otherwise provides, the Presence 

of at least Fifteen Senators, including the Speaker, shall be necessary to 
constitute a Meeting of the Senate for the Exercise of its Powers.,, 

* * * 
The British North America Act, 1867, does not contain provisions in 

30 regard to the Senate corresponding to its sections 41 and 52, ·which, 
respectively, empower the Parliament of Canada from time to time to 
alter the qualifications or disqualifications of persons to be elected to the 
House of Commons and to detennine the number of men1bers of 'vhich 
that House shall consist. Except in regard to the number of Senators 
required to constitute a quorum (s. 35), the provisions affecting the 
constitution of the Senate are subject to alteration only by the Imperial 
Parliament. 

Section 33 which empowers the Senate to hear and detern1ine any 
uestion t at may anse respecting t e qualification of a enator, ap lies 

40 on after the person whose qualification is challenged has been appointed 
or summoned to the Senate. That section is probabl no more tlian 

X P 21281 
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declaratory of a right inherent in every parliamentary body. (Vide clause 1 

In the of the preamble to the B.N.A. Act and the quotation of Lord Lyndhurst's 

Supreme language made from MacQueen's Debates on The Life Peerage Question, 

Court of at p. 300, by Viscount Haldane in Viscountess Rhondda's Claim (1). 

Canada. It should be observed that, while the question now submitted by His 

No. 10. Excellency to the court deals with the word "Persons," section 24 of the 

Reasons for B.N.A. Act speaks only of "qualified persons"; and the other sections 

Jud~ment- empowering the Governor General to make appointments to the Senate 

()t~e~ (26 and 32) speak, respectively, of " qualified Persons" and of "fit and 

· ~J.C._!co~- qualified Persons." The question which we have to consider, therefore, 10 

tinued. is whether "female persons" are qualified to be summoned to the Senate 

by the Governor General; or, in other words--Are women eligible for 

appointment to the Senate of Canada? That question it is the duty of 

the court to '' answer '' and to '' certify to the Governor in Council for 

his information * * * its opinion * * * with the reasons for 

* * * such answer." S1tpreme Om.trt Act, R.S.C. [1927] c. 35, s. 55, 

subs. 2. 
In considering this matter we are, of course, in no wise concerned 

with the desirability or the undesirability of the presence of women in 

the Senate, nor with any political aspect of the question submitted. Our 20 

whole duty is to construe, to the best of our ability, the relevant provisions 

of the B.N.A. Act, 1867, and upon that construction to base our answer. 

Passed in the year 1867, the various provisions of the B.N.A. Act 

(as is the case with other statutes, Bank of Toronto v. Lambe) (2) bear 

to-da_y the same construction which the courts would, if then required to 

pass upon them, have given to them when they were first enacted. If the 

:Qhrase "qualified persons" in s. 24 includes women to-day, it has so in

cluded them since 1867. 

In a passage from Stradling v. Morgan (3), often quoted, the Barons 

of the Exchequer pointed out that : 30 

"The Sages of the Law heretofore have construed Statutes quite 

contrary to the Letter in some appearance, and those Statutes 

which comprehend all things in the Letter they have expounded 

to extend but to some Things, and those which generally prohibit 

all people from doing such an Act they have interpreted to permit 

some People to do it and those which include every Person in the 

Letter_ they have adjudged to reach to some Persons only, which 

Expositions have always been founded upon the Intent of the 

Legislature, which they have collected sometimes by considering 

the cause and Necessjty of making the Act, sometimes by comparing 40 

one part of the Act with another, and sometimes by foreign Circum

sta~ces. So that they have been guided by the Intent of the 

Legislature, which they have always taken according to the Necessity 

of the Matter, and according to that which is consonant with Reason 

and good Discretion." 

(1) [1922] 2 A.C. 339, at pp. 384-5. (2) [1887] 12 A.C. 575. at p. 579. 

(3) 1 Plowd. 203, at p. 205. 
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"In deciding the question before us," said Turner L.J., in Hawkins v. 
Gathercole (1 ), 

" we have to construe not merely the words of the Act of Par]iament 
but the intent of the Legislature as collected, fro1n the cause and 
necessity of the Act being made, from a comparison of its severa] 
parts and from foreign (meaning extraneous) circumstances so far 
as they can be justly considered to thro·w light upon the subject." 

Two well-known rules in the construction of statutes are that, where 
a statute is susceptible of more than one meaning, in the absence of express 

10 language an intention to abrogate the ordinary rules of law is not to be 
imputed to Parliament (Wear Cornmissioners v. A damson (2)); and, 

" as they are framed for the guidance of the people, their language is 
to be considered in its ordinary and popular sense," per Byles, J., 

in Chorlton v. Lings (3). 
Two outstanding facts or circumstances of importance bearing upon 

the present reference appear to be 
(a) that the office of Senator \vas a new office first created by the 

B.N.A. Act. 
" It is an office, therefore, which no one apart from the 

20 enactments of the statute has an inherent or common law right 
of holding, and the right of any one to hold the office must be 
found within the four corners of the statute ·which creates the 
office, and enacts the conditions upon ·which it is to be held, and 
the persons who are entitled to hold it" (Beresford-Hope v. 

Sandhurst (4), per Lord Coleridge, C.J.); 
(b) that by the common law of England (as also, speaking generally, 

by the civil and the canon law: foeminae ab omnibus officiis civilibus vel 
publicis remotae sunt) women were under a legal incapacity to hold public 
office, 

30 " referable to the fact (as Willes ~T., said in Ohorlton v. Lings (5), 
that in this country in modern times, chiefly out of respect to 
women, and a sense of decorum, and not from their want of 
intellect, or their being for any other such reason unfit to take part 
in the government of the country, they have been excused from 
taking any share in this department of public affairs." 

The same very learned judge had said, at p. 388: 
"Women are under a legal incapacity to vote at elections. What 

was the cause of it, it is not necessary to go into : but, admitting 
that fickleness of judgment and liability to influence have some-

40 times been suggested as the ground of exclusion, I must protest 
against its being supposed to arise in this country from any under
rating of the sex either in point of intellect or worth. That would 

(l) 6 DeG. M. & G., l, at p. 21. (3) (1868) L.R. 4 C.P. 374, at p. 398. 
(2) (1876) 1 Q.B.D. 546, at p. 554. (4) (1889) 23 Q.B.D. 79, at p. 91. 

(5) L.R. 4 C.P. 374, at p. 392. 
F2 
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be quite inconsistent with one of the glories of our civilisation, 

the respect and honour in 'vhich ·women are held. This is not a 

mere fancy of n1y o"\vn, but will be found in Selden, de Synedriis 

V eterum Ebraeorum, in the discussion of the origin of the 

exclusion of won1en from judicial and like public functions, where 

the author gives preference to this reason, that the exen1ption was 

founded upon motives of decorum, and was a privilege of the sex 

(honestatis privilegiurn) : Selden's Works, vol. 1, pp. 1083-1085. 

Selden refers to many systen1s of la'v in which this exclusion 

prevailed, including the civil law and the canon law, "\vhich latter, 10 

as "\Ve know, excluded women from public functions in some 

remarkable instances. \Vith respect to the civil law, I may add a 

reference to the learned and original work of Sir Patrick Colquhoun 

(sic) on the Roman Law, vol. 1, c. 580, where he compares the 

Roman system 'vith ours, and states that a won1an ' cannot vote 

for members of parliament, or sit in either the House of Lords or 

Comn1ons.' " 

As put by Lord Esher, J\11. R. (who, however, says he had " a stronger 

view than son1e of (his) brethren") in Beresford-Hope v. Sandhurst (1) 

"I take the first proposition to be that laid down by \Villes J., 20 

in the case of Chorlton v. Lings (2). I take it that by neither the 

common law nor the constitution of this country fron1 the beginning 

of the comn1on law until now can a woman be entitled to exercise 

any public functions. Willes J., stated so in that case, and a 

more learned judge never lived." 

While Willes, J., had spoken of " judicial and like public functions " 

at p. 388, the tenor of his judgment indicates unmistakably that it was 

his view that to the legal incapacity of women for public office there 

were fe,v, if any, exceptions. See De So'usa v. Cobden (3). 

The same idea is expressed by Viscount Birkenhead L.C., in rejecting 30 

The Viscountess Rhondda's Claim to a \Vrit of Summons to the House 

of Lords ( 4 ). 
" By her sex she is not--except in a 'vholly loose and colloquial 

sense- --disqua.lified fl·orn the exercise of this right. In respect of her 

dignity she is a subject of rights which ex 'Vi termini cannot include 

this right." 

·viscount I-Ialdane, who dissented in the Rhondda Case ( 4), said, at p. 386 : 

"The reason ·why peeresses were not entitled to it (the writ 

of sun1n1ons) was simply that as women they could not exercise 

the public function. That appears to have been the considered 40 

conclusion of Jan1es Shaw Willes J., one of the n1ost learned and 

accurate exponents of the law of England who ever sat on the 

Bench. He says in Chorlton v. Lings (5) that the absence of all 

(1) 23 Q.B.D. 79, at p. 95. (3) (1891] I Q.B. 687, at p. 691. 

(2) L.R. 4 C.P. 374. (4) [1922] 2 A.C. 339, at p. 362. 

(5) L.R. 4 C.P. 374. 
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rights of this kind is referable to the fact that by the common 
law women have been excused from taking any part in public 
affairs." 

In the 
Supreme 
Court of 
Canada . 

. Reference may also be had to Brown v. lngram (1); Hall v. Incorporated 
Soc~ety of Law Agents (2); Rex v. Crossthwaite (3), and to the judgment No. 10. 
of Gray C.J., in Robinson's Case (4), and also to Pollock & Maitland's Reasons for 
History of English Law, vol. 1, pp. 465-8. Judt~mendt-

p . 1867 h 1 . con ~nue . . nor to t e common aw legal Incapacity of women to sit in (a) Anglin, 
Parhament had been fully recognised in the three provinces-Canada C.J.C.-con-

10 (Upper and Lo·wer), Nova Scotia and New Brunswick, which were then tim"ed. 
confederated as the Dominion of Canada. 

1\'Ioreover, paraphrasing an observation of Lord Coleridge C.J., in 
Beresford-Hope v. Sandhurst (5), it is not also perhaps to be entirely left 
out of sight, that in the sixty years which have run since 1867, the 
questions of the rights and privileges of women have not been, as in 
former times they ·were, asleep. On the contrary, we kno·w as a matter 
of fact that the rights of wo1nen, and the privileges of "'·omen, have been 
much discussed, and able and acute minds have been much exercised 
as to what privileges ought to be conceded to women. That has been 

20 going on, and surely it is a significant fact, that never from 1867 to the 
present time has any woman ever sat in the Senate of Canada, nor has 
any suggestion of women's eligibility for appointment to that House 
until quite recently been publicly made. 

Has the Imperial Parlian1ent, in sections 23, 24 25, 26 and 32 of 
the B.N.A. Act, read in the light of other provisions of the statute and 
of relevant circun1stances proper to be considered, given to women the 
capacity to exercise the public functions of a Senator? Has it made 
clear its intent to effect, so far as the personnel of the Senate of Canada 
is concerned, the striking constitutional departure from the common law 

30 for which the petitioners contend, which would have rendered women 
eligible for appointn1ent to the enate at a time 'vhen they were neither 
qualified to sit in the House of Commons nor to vote for candidates for 
membership in that House? Has it not rather by clear implication, if 
not expressly, excluded them from men1berahip in the Senate? Such an 
extraordinary privilege is not conferred furtively, nor is the purpose to 
grant it to be gathered from remote conjectures deduced from a skilful 
piecing together of expressions in a statute which are more or less precisely 
accurate. (Nairrn v. University of St. Andrews (6). 'Vhen Parliament 
contemplates such a decided innovation it is never at a loss for language 

40 to make its intention unmistakable. "A judgment," said Lord Robertson 
in the case last mentioned, at pp. 165-6 

"is wholesome and of good example which puts forward subject
matter and fundamental constitutional law as guides of construction 
never to be neglected in favour of verbal possibilities:' 

(1) (1868) 7 Court of Sess. Cases, 3rd Series, (3) (1864) 17 Ir. C.L.R. 157, 463, 479. 
281. (4) (1881) 131 Mass., 371, at p. 379. 

(2) (1901) 38 Scottish Law Reporter, 776. (5) 23 Q.B.D. 79, at pp. 91, 92. 
(6) (1909) A. C. 147, at p. 161. 
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In the There can be no doubt that the ·word "persons" when standing 
Supreme alone prima facie includes women. (Per Loreburn L.C., Nairn v. g::;J. University of St. Andrews (1) ). It connotes human beings-the criminal 

and the insane equally with the good and the wise citizen, the minor 
No. 10. as well as the adult. Hence the propriety of the restriction placed upon 

Reasons for it by the immediately preceding word "qualified" in ss. 24 and 26 and 
Jud~ent- the words "fit and qualified" in s. 32, which exclude the criminal and 
()t=~· the lunatic or imbecile as well as the minor, who is explicitly disqualified 
~J.C.~;~- by s. 23 (J ). Does this requirement of qualification also exclude women? 
tinued. Ex facie, and apart from their designation as " Senators " (s. 21 ), 10 

the terms in which the qualifications of members of the Senate are 
specified in s. 23 (and it is to those terms that reference is made by the 
word "qualified" in s. 24) import that men only are eligible for appoint
ment. In every clause of s. 23 the Senator is referred to by the masculine 
pronoun-" he " and " his " ; and the like observation applies to ss. 29 
and 31. Frost v. The King (2). J_\ior~over, clause 2 of section 23 includes 
only "natural-born" subjects and those n naturalized" under statutory 
authority and not those who become subjects by marriage-a provision 
wtllch one would have looked for had it been intended to include women 
as eligible. 20 

Counsel for the petitioners sought to overcome the difficulty thus 
presented in two ways: 

(a) by a comparison of s. 24 with other sections in the B.N.A. Act, 
in which, he contended, the word "persons" is obviously used in its 
more general signification as including women as well as men, notably 
ss. 11, 14 and 41. 

(b) by invoking the aid of the statutory interpretation provision 
in force in England in 1867-13-14 Vict., c. 21, s. 4, known as Lord 
Brougham' s Act-which reads as follows : 

"Be it enacted that in all Acts words importing the Masculine 30 
Gender shaU be deemed and taken to include Females, and the 
Singular to include the Plural, and the Plural the Singular, unless 
the contrary as to Gende-r or Number is expressly provided." 

(a) A short but conclusive answer to the argument based on a 
comparison of s. 24 with other sections of the B.N.A. Act in which the 
wor "persons" appears is that in none of them is its connotation 
res r1cted, as it is in s. 24, by the adjective " qualified." " Persons " 
is a word of equivocal signification, sometimes synonymous with human 
beings, sometimes including only men. 

"It is an ambiguous word, says Lord Ashbourne, and must 40 
be examined and construed in the light of surrounding circumstances 
and constitutional law" Nairn v. University of St. Andrews (3). 

In section 41 of the B.N.A. Act, which deals with the qualifications for 
men1bership of the House of Con1mons and of the voters at elections of such 

(1) [1909] A.C. 147, at p. 161. (2) [1919] Ir. R. 1 Oh. 81, at p. 91. 
(3) [1909] A. C. 147, at p. 162. 
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~~embers, "persons" would seem to be used in its wider signification, In the 
smce! ~hile in both these matters the legislation affecting the former Supreme 
Pro':llc1al Houses of Assembly, or Legislative Assemblies, is thereby made Court of 
apphcable to the new House of Commons, it remains so only "until the Canada. 
Parlian1ent of Canada otherwise provides." It seems reasonably clear that No. 10. 
it was intended to confer on the Parliament of Canada an untrammelled Reasons for 
discretion as to the personnel of the membership of the House of Commons Jud~ment
and as to the conditions of and qualifications for the franchise of its ()t~~ 
electorate; and so the Canadian Parliament has assun1ed, as ,vjtness the ~ J 

0 
!_~-

10 Dominion Elections Act, R.S.C., 1927, c. 53, ss. 29 and 38. It ·would, there- ti~~ed. 
fore, seem necessary to give to the word " persons " in s. 41 of the B.N.A. 
Act the wider signification of which it is susceptible in the absence of 
adjectival restriction. 

But, in s. 11, which provides for the constitution of the new Privy 
CounCll£or Canada, the word "persons," though unqualified, is prooably 
used in the more restricted sense of "male persons." For the public offices 
thereby created women 'vere, by the common law, ineligible and it "'~ould 
be dangerous to assuine that by the use of the ambiguous term "persons" 
tne Imperial Parlian1ent meant in 1867 to bring about so vast a constitutional 

20 change affecting Canadian women, as would be involved in making them 
eligible for selection as Privy Councillors. A similar comment may be made 
tpon s. 14, which enables the Governor General to appoint a Depnty or 
Deputies. 

As put by Lord Loreburn in Na~:rn v. Univer8ity of St. Andrews (1): 
"It would require a convincing demonstration to satisfy me that 

Parliament intended to effect a constitutional change so momentouB 
and far-reaching by so furtive a process." 

With Lord Robertson (ib1:d. at pp. 165-6), to mere "verbal possibili
ties " we prefer " subject-matter and fundamental constitutional law as 

30 guides of construction." When Parliament intends to overcome a funda
mental constitutional incapacity it does not employ such an equivocal 
expression as is the word "persons" when used in regard to eligibility for 
a newly created public office. Neither fron1 s. 11 or s. 14 nor from s. 41, 
therefore, can the petitioners derive support for their contention as to the 
construction of the phrase " qualified persons" in s. 24. 

Section 63 of the B.N.A. Act, the only other section to which 1\fr. 
Rowe referred, deals with the constitution of the Executive Councils of 
the provinces of Ontario and Quebec. But, since, by s. 92 (1 ), each pro
VIncial legislature is empowered to amend the constitution of the province 

40 except as regards the office of Lieutenant-Governor, the presence of women 
as members of some provincial executive councils has no significance in 
regard to the scope of the phrase" qualified persons" ins. 24 of the B.N.A. 
Act. 

(b) "Persons" is not a "word importing the masculine gender." 
Therefore, ex facie, Lord Brougham's Act has no application to it. It is 

(l) [1909] A.C. 147, at p. 161. 
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In the urged, however, that that statute so affects the word " Senator" and the 

~~~~~7:; pronouns "he" and "his" ins. 23 that they must be "deemed and taken 

Canada. to include Females," " the contrary " not being " expressly provided." 

The application and purview of Lord Brougham's Act can1e up for 

No. 10. consideration in Chorlton v. Lings (1), 'vhere the Court of Common Pleas 

Je~sons for was required to construe a statute (passed like the British North America 

c:nt~!~~- Act, in .1867) wh~ch conf~rred.the parliame~tary franchise on "every ma~" 

(a) Anglin, possessing certain qualifications and registered as a voter. The chief 

C.J.C.-con- question discussed was 'vhether, by virtue of Lord Brougham's Act, "every 

tinued. man" included "women." Holding that "women" were "subject to a 10 

legal incapacity from voting at the election of members of Parliament," the 

court unanimously decided that the word " man " in the statute did not 

include a "woman." Having regard to the subject-n1atter of the statute 

and its general scope and language and to the important and striking nature 

of the departure from the common law involved in extending the franchise 

to ·women, Bovill C.J., declined to accept the view that Parliament had 

made that change by using the term "man" and held that 

"this word was intentionally used expressly to designate the male 

sex; and that it amounts to an express enactment and provision 

that every man, as distinguished from women, possessing the qualifica- 20 

tion, is to have the franchise. In that view, Lord Brougham's Act 

does not apply to the present case, and does not extend the meaning 

of the word ' man ' so as to include ' women.' '' ( 386-7). 

"\Villes .J., said, at p. 387 : 
"I am of the same opinion. The application of the Act, 13-14 

··vict., c. 21, (Lord Brougham's Act) contended for by the appellant 

is a strained one. It is not easy to· conceive that the framer of the 

Act, when he used the word 'expressly,' meant to suggest that 

what is necessarily or properly implied by language is not expressed 

by such language. It is quite clear that ·whatever the language used 30 

necessarily or even naturally implies, is expressed thereb . Still 

less did the fra.1ner of the Act intend to exclude the ru e ali e of good 

sense and grammar and law, that general words are to be restrained 

to the subject-matter with which the speaker or writer is dealing." 

Byles J., said, at p. 393 : 
"The difficulty, if any, is created by the use of the 'vord 

'expressly.' But that word does not necessarily mean ~expressly 

excluded by words ' . . . The word ' expressly ' often In.eans 

no more than plainly, clearly~ or the like; as will appear on reference 

to any English dictionary." 
And he concluded : 

"I trust * * * our unanimous decision will forever exorcise 

and lay this ghost of a doubt, which ought never to have made its 

appearance.'' 
Keating J., said, at pp. 394-5 : 

"Considering that there is no evidence of women ever having 

voted for members of parliament in cities or boroughs, and that 

(1) 1868 L.R. 4 C.P. 374. 

40 
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they have been deemed for centuries to be legally incapable of so In the 
doing, one would have expected that the legislature, if desirous of Supreme 
making an alteration so important and extensiye as to adn1it then1 g:::f. 
to the franchise, would have said so plainly and distinctly : whereas, 
in the present case, they have used expressions never before sup- No. 10. 
posed to include women when found in previous Acts of Parliament Reasons for 
of a similar character. * * * But it is said that the word Jud~ment
'man' in the present Act must be construed to include 'won1an' ()t~:w~ 
because by 13-14 Vict., c. 21, s. 4, it is enacted that ' In all Acts, ~J.O.!_co~-

10 words importing the masculine gender shall be deemed and taken to tinued. 
include females, unless the contrary is expressly provided.' Now 
all that s. 4 of 13 and 14 ·vict., c. 21 could have rneant by the 
enactment referred to was, that, in future Acts, words importing 
the n1asculine gender should be taken to include females, where 
a contrary intention should not appear. To do more would be 
exceeding the competency of Parliament with reference to future 
legislation.'' 

The later Interpretation Act of 1889 (52-53 Vict., c. 63), which (s. 41) 
repealed Lord Brougham's Act, substituted by s. 1, under the heading 

20 " Re-enactment of Existing Rules" for its ·words "unless the contrary 
as to Gender and Number is expressly provided" their equivalent, suggested 
by Mr. Justice Keating, " unless the contrary intention appears." 
Frost v. The King (1). 

30 

Keating J. concluded his judgment by saying (p. 396) : 
"Mr. Coleridge, who ably argued the case tor the appellant, made 

an eloquent appeal as to the injustice of excluding females fro1n the 
exercise of the franchise. This, however, is not a matter ·within our 
province. lt is for the legislature to consider ·whether the existing 
incapacity ought to be removed. But, should Parliament in its 
wisdon1 determine to do so, doubtless it will be done by the use of 
language very different from anything that is to be found in the 
present Act of Parliament." 

Similar views prevailed in The Queen v. Harrald (2), <:tnd Bebb v. The 
Law Society (3). 

The decision in Chorlton v. Lings ( 4) is of the highest authority, as was 
recognised in the House of Lords by Earl Loreburn, L.C., in }.,Tairn v. 
Tlni1·ersity of St Andrews (5), and again by Viscount Birkenhead, L.C., in 
rejecting the clailn of Viscountess Rhondda to sit in the House of Lords, 
·with the concurrence of Viscount Cave, and Lords Atkinson, Phillimore, 

40 Buckmaster, Sumner and Carson, as well as by Viscount Haldane, who 
dissented (6). 

(I) [1919] Ir. R. I Oh. 81, at pp. 89, 95. 
(2) (1872) L.R. 7 Q.B. 361. 
(3) [1914] 1 Oh. 286. 
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(4) L.R. 4 O.P. 374. 
_(5) [1909] A.O. 147. 
(6) [1922] 2 A.O. 339. 
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In his speech, at p. 375, the Lord Chancellor said:- . . . 
"It is sufficient to say that the Legislature in dealing w1th thiS 

matter cannot be taken to have departed from the usage of centuries 
or to have employed such loose and ambiguous words to carry out 
so momentous a revolution in the constitution of this House. And 
I am content to base my judgment on this alone." 

In our opinion Chorlton v. Lings ( 1) is conclusive against the petitioners 
alike on the question of the common law incapacity of women to exercise 
such public functions as those of a member of the Senate of Canada and on 
that of their being expressly excluded from the class of "qualified persons" 10 
within s. 24 of the B.N.A. Act by the terms in which s. 23 is couched (New 
South Wales Taxation Commissioners v. Palmer) (2), so that Lord 
Brougham's Act cannot be invoked to extend those terms to bring" women" 
withjn their purview. 

We are, for these reasons, of the opinion that women are not eligible 
for appointment by the Governor General to the Senate of Canada under 
Section 24 of the British North America Act, 1867, because they are not 
"qualified persons" within the meaning of that section. The question 
submitted, understood as above indicated, will, accordingly, be answered 
in the negative. 20 

(b) DuFF, J.-The interrogatory submitted is, in effect, this: Is the 
word "persons" in section 24 of the B.N.A. Act the equivalent of male 
persons ; " Persons " in the ordinary sense of the word includes, of course, 
natural persons of both sexes. But the sense of words is often radically 
affected by the context in which they are found, as well as by the occasion 
on which they are used; and in construing a legislative enactment, con
siderations arising not only from the context, but from the nature of the 
subject matter and object of the legislation, may require us to ascribe 
to general words a scope more restricted than their usual import, in order 
loyally to effectuate the intention of the legislature. And for this purpose, 30 
it is sometimes the duty of a court of law to resort, not only to other pro
visions of the enactment itself, but to the state of the law at the time the 
enactment was passed, and to the history, especially the legislative history, 
of the subjects with which the enactment deals. The view advanced by 
the Crown is that following this mode of approach, and employing the 
legitimate aids to interpretation thus indicated, we are constrained in 
construing section 24, to read the word '' persons '' in the restricted sense 
above mentioned, and to construe the section as authorizing the summoning 
of male persons only. 

The question for decision is whether this is the right interpretation 40 
of that section. 

It is convenient first. to recall the general character and purpose of 
the B.N.A. Act. The obJect of the Act was to create for British North 
America, a system of parliamentary government under the British Crown 
the execut~ve authority being vested in the Queen of the United Kingdom~ 

(I) L.R. 4 C.P. 374. (2) [1907] A.C. 179, at p. 184. 
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While the system was to be a federal or quasi federal one, the constitution In the 
\Vas neve:-thele~s, to be "similar in principle " to that of the United Kingdom; Supreme 
a cano~ mvolvmg the acceptance of the doctrine of parliamentary supre- g~~:dt. 
macy I? two senses, first that Parliament and the Legislatures, unlike __ 
the legislatures and Congress in the U.S., were, subject to the limitations No. 10. 
necessarily imposed by the division of powers between the local and central Reasons for 
authorities, to possess, within their several spheres, full jurisdiction, free Jud~rnent
from control by the courts; and second, in the sense of parliamentary control (g)t~u~dJ 
over the ex~cutiv~, or ex~cutive responsibility to Parliament. In pur- -con~n~ed. 

10 suance of this design, Parliament and the local legislatures were severally. 
invested with legislative jurisdiction over defined subjects which, with 
limited exceptions, embrace the whole field of legislative activity. 

More specifically, the legislative authority of Parliament extends over 
all matters concerning the peace, order and good government of Canada; 
and it may with confidence be affirmed that, excepting such matters as are 
assigned to the provinces, and such as are definitely dealt with by the 
Act itself, and subject, moreover, to an exception of undefiiied scope having 
relation to the sovereign, legislative authority throughout its whole range 
is committed to Parliament. As regards the executive, the declaration 

20 in the preamble already referred to, involves, as I have said, as a principle 
of the system, the responsibility of the executive to Parliament. 

The argument advanced before us in favour of the limited construction 
is this: vVomen, it is said, at the time of the passing of the B.N.A. Act, 
were, under the common la,v, as well as under the civil la\v, relieved from 
the duties of public office or place, by a general rule of law, which affected 
them (except in certain ascertained or ascertainable case3) with a personal 
incapacity to accept or perform such duties; and, in particular, women 
were excluded by the law and practice of parliamentary institutions, both 
in England and in Canada, and indeed in the English speaking world, from 

30 holding a place in any legislative or deliberative body, and from voting 
for the election of a member of any such body. It must be assumed, it is 
said, that if the authors of the B.N.A. Act had intended, in the system 
established by the Act, to depart from this law or practice sanctioned by 
inveterate policy, the intention would have been expressed in unmistakable 
and explicit words. The word "persons" it is said, when employed in a 
statute, dealing with the constitution of a legislative body, and with cognate 
matters, does not necessarily include female persons, and in an enactment 
on such a subject passed in the year 1867 prima facie excludes them. 

In support of this view, a series of decisions and judgments, from 1868 
40 to 1922, delivered by English judges of the highest authority, are adduced, 

in which it was held that such general words were not in themselves adequate 
evidence of an intention to reverse the inveterate usage and policy in respect 
of the exclusion of women from the parliamentary franchise, from the legal 
professions, froi?- a university Senate, from the House ?f Lords; an~ in 
particular, two Judgn1ents of Lord Loreburn and Lord Brrkenhead, which, 
pronounced with convincing force, against reading a modern statute in such 
a manner as to effect momentous changes in the political constitution of the 
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country, by, in the one case, admitting women to the parliamentary £ranc~ise, 
and in the other, to the House of Lords, in the absence of words pla1nly 
and explicitly declaring that such was the intention of Parliament. 

Section 24, of course, in applying this principle, 1nust not be treated as 
an independent enactment. The Senate is part of a parliamentary system; 
and, in order to test the contention, based upon this principle, that women 
are excluded from participating in work~ the Senate or any of the other 
institutions set up by the Act, one is bound to consider the Act as a whole, 
in its bearing on this subject of the exclusion of women from public office 
and place. Obviously, there are three general lines or policy ·which the 10 
authors of the statute might have pursued in relation to that subject. 
First, they might by a constitutional rule embodied in the statute, have 
perpetuated the legal rule affecting women with a personal incapacity for 
undertaking public duties, thus placing this subject among the limited 
number of subjects that are withdrawn from the authority of Parliament 
and the legislatures; second, they might, by a constitutional rule, in the 
opposite sense, embodied in the Act, have made women eligible for all public 
places or offices, or any of them, and thus, or to that extent, also, have 
withdrawn the subject from the legislative jurisdiction created by the act. 
They might, on the other hand, with respect to all public employments, or 20 
·with respect to one or more of them, have recognized the existence of the 
legal incapacity, but left it to Parliament and the legislatures to remove 
that incapacity, or to perpetuate it as they might see fit. For example, 
they might have restricted the Governor in Council, in summoning 
persons to the Senate under section 24, by requiring him to address his 
summons to persons only who are under no such legal incapacity, which 
would have made women ineligible, but only so long as such incapacity 
remained and at the same time had left it within the power of the 
Parliament to obliterate the cause of the disability. The generality of the 
word "persons" in section 24 is, in point of law, susceptible of any quali- 30 
fication necessary to bring it into harmony with any of those three possible 
modes of treating the subject. 

I have been unable to accept the argument in support of the limited 
construction, in so far as it rests upon the view that in construing the 
legislative and executive powers granted by the B.N.A. Act, we must proceed 
upon a general presumption against the eligibility of women for public 
office. I have come to the conclusion that there is a special ground, which 
I will state later, upon which the restricted construction of section 24 must 
be maintained but before stating that, I think it is right to explain why it 
is I think the general presumption contended for, has not been established. 40 

And first, one must consider the provisions of the Act themselves, 
a part from the '' extraneous circumstances,'' except for such references as 
may be necessary to make the enactments of the Act intelligible. 

It would, I think, hardly be disputed that, as a general rule, the legi§
lative authority of Parlia1nent, and of legislatures enables them, each in 
their several fields, to deal fully with this subject of the incapacity of women. 
You could not hold otherwise without refusing effect to the language of 
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secs. 91 and 92; and indeed, one feels constrained to say, without ignoring t e act that the authors of the Act were engaged in creating a system of representative government for the people of half a continent. Counsel did, in the course of argument, suggest the possibility that Parliament, in extending the Parliamentary franchise to women, had exceeded its powers, No. 10. but I do not think that was seriously pressed. Reasons for 
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There can be no doubt that the Act does, in two sections, recognize Jud~mentthe authority of Parliament and of the legislatures, to deal with the dis- conhnued. qualification of ·women to be elected, or sit or vote as members of the repre- (b) D~.ff, Jd !0 sentative body, or to vote in an election of such members. These sections -ron ~nue · are 41 and 84. 
I quote section 41 in full, 

"Until the Parliament of Canada otherwise provides, all Laws in force in the several Provinces at the Union relative to the following Matters or any of thmn, namely,-the Qualifications and Disqualifications of Persons to be elected or to sit or vote as Members of the House of Assembly or Legislative Assembly in the several Provinces, the Voters at Elections of such Me1nbers, the Oaths to be taken by Voters, the Returning Officers, their Powers and Duties, 20 the Proceedings at Elections, the Periods during which Elections may be continued, the Trial of controverted Elections, and Proceedings incident thereto, the vacating of Seats of Members, and the Execution of new Writs in case of Seats vacated otherwise than by Dissolution,-shall respectively apply to Elections of Members to serve in the House of Commons for the same several Provinces. "Provided that, until the Parliament of Canada otherwise provides, at any Election for a Member of the House of Commons for the District of Algoma, in addition to Persons qualified by the La\v of the Province of Canada to vote, every male British Subject, aged 30 Twenty-one Years or upwards, being a Householder, shall have a Vote.'' 

To appreciate the purport of this section, it is necessary to note that in all the confederated provinces, women were disqualified as voters, that in one of the provinces, they were excluded, eo nomine, from places in the Legislative Assembly, and that in another, they were expressly excluded, but referentially, by the disqualification of all persons not qualified to vote; the right to vote having been confined explicitly to males. The phrase therefore " disqualification of persons to be elected or to sit or vote as members of the House of Assembly or Legislative Assembly in the various 40 provinces," denotes disqualifications, which include inter alia disqualifications of women, while at the same time, the section recognizes the authority of the Dominion to legislate upon that subject. Mr. Rowell seemed to suggest that the legislative authority of Parliament, on the subject of qualification of members and voters, is derived from this section. I do not think so. It is given, it seems to me, under the general language of section 91, which obviously in its terms embraces it. but that does not affect 
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In the the substance of the argument founded upon the section, whi~h recogni~es 
Supreme in the clearest manner, and by express reference, the author1ty o~ Parha
Court of ment to deal with the subJ·ect of the disqualification of women 1n those 
Canada. aspects, women being demonstrably comprehended un~er the norf!'en 
No. 10. generale "persons". This section 41 is taken almost verbat~m from section 

Reasons for 26 of the Quebec Resolutions, upon which the B.N.A. Act was mainly 
Jud~ment- founded. It is difficult to suppose that the members of the Conference, who 
cznt~u~d.J agreed upon these Resolutions, were unaware that, in that section, they 
(_}__con~n~ted. were dealing with the subject. Section 84 is expressed in the same terms, 

and there can, I think be no warrant for attributing to the phrase quoted 1() 

(or to the word " persons " which is part of it), diverse effects in the two 
sections. Indeed, there can be no doubt, that the province of Canada had 
enjoyed full authority ·under the Act of Union (and probably the Maritime 
provinces as well) to legislate upon the constitution of the Legislative 
Assembly, and the right to vote in the election of members to that body. 
Nor is it, I think, doubtful that, under section 1 of the Union Act Amendment 
Act, 1854, the legislature of Canada had full power to deal with the subject 
of qualifications of members of the Legislativ-e Council, and to determine 
(subject it is true, to any bill upon the subject being reserv-ed for Her 
Majesty's pleasure), whether or not women (here again comprehended in 20 

that section under the generic word "persons") should be eligible for 
places therein. 

The subject of the qualifi.cation and disqualifi.cation of women as 
members of the House of Commons, being thus recognized as within the 
JUrisdiction of Parliament, is it quite clear that the construction of the 
g_eneral words of section 11 dealing with the constitution of the Privy 
Gouncil, is governed by the general presumption suggested? Inferentially, 
in laying down the " principle " of the British Constitution as the founda
tion of the new policy, the prean1ble recognizes, as stated above, the responsi
bility of the Executive to Parliament, or rather to the elective branch of the 30 
legislature, and the right of Parliament to insist that the advisers of the 
Crown shall be persons possessing its "confidence", as the phrase is. 

The subject of " responsible government," as the phrase went, had 
been for many years the field of a bitter controversy, especially in the 
province of Canada. The Colonial office had encountered great difficulties 
in reconciling, in practice, the full adoption of this principle with proper 
recognization of the position of the Governor as the representative of the 
Imperial Government. It was only a few years before 1867 that Sir John 
Macdonald' s suggestion had been accepted, by which '' Governor-in -Council '' 
in Commissions, Instructions and Statutes was read as the Governor acting 40 
on the advice of his Council, which was thus enabled to transact business in 
the Governor's absence. There can be no doubt that this inter-relation 
between the executive and the representative branches of the government 
was, in the view of the fran1ers of the Act, a most important element in the 
constitutional principles which they intended to be the foundation of the 
new structure. ~ 



d 

re 

If 

n 20 

55 

It n1ight be suggested, I cannot help thinking, with some plausibility, that there would be something incongruous in a parliamentary system professedly conceived and fashioned on this principle, if persons fully qualified to be members of the House of Commons were by an iron rule of 

IntM 
Supreme 
Court of 
Canada. 

the constitution, a rule beyond the reach of Parliament, excluded from the No. 10. Cabinet or the Government; if a class of persons who might reach any Reasons for position of political influence, power or leadership in the House of Corn- Jud~mentmons, were permanently, by an organic rule, excluded from the Govern- cr;tr;u;t. n1ent. In view of the intimate relation between the House of Commons ( ) eo ~· ~Jd 10 and the Cabinet, and the rights of initiation and control, w-hich the Govern- - n tn e · ment possesses in relation to legislation and parliamentary business gener-ally, and which, it cannot be doubted, the authors of the Act intended and expected would continue, that would not, I think, be a wholly baseless suggestion. 
The word "persons" is employed in a number of sections of the Act (secs. 41, 83, 84 and 133) as designating members of the House of Commons, and though the word appears without an adjective, indubitably it is used in the unrestricted sense as embracing persons of both sexes; ~e in secs. 41 and 84, where males only are intended, that intention is expressed in 20 a propriate specific words. 
uch general inferences therefore as n1ay arise fron1 the language of the Act as a w o e canno e said to support a presumption in favour of the res ric ed interpretation. 
or am I convinced that the reasoning based upon the "extraneous circumstances'' we are asked to consider-the disabilities of won1en under the common law, and the law and practice of Parliament in respect of appointment to public place or office-establishes a rule of interpretation for the British North A.merica Act, by which the construction of powers, legislative and executive, bestowed in general terms is controlled by a 30 presumptive exclusion of women from participation in the working of the institutions set up by the Act. 

When a statutory enactment expressed in general terms is relied upon as creating or sanctioning a fundamental legal or political change, the nature of the supposed change may, in itself, be such as to leave no doubt that it could have been effected, or authorized, if at all, only after full deliberation, and that the intention to do so would have been evidenced in apt or unmistakable enactments. In Cox v. Hakes (1), Lord Halsbury was content to rest his judgment on his conviction that, in a matter affecting vitally the legal securities for personal freedom, the 40 " policy of centuries " would n~t be reve~s~d by Parlia:ment, b~ th~. ~se of a single general phrase; and In the decisions concerning the disabilities of women, from 1868 to 1922, a similar line of reasoning played no insignificant P?'rt, as we have ~een. Such reasoni~g has also ?een considered to o:rve support to the view that the prerogative of Her MaJesty in relation to 
0

appeals, was left untouched by the Brit1'8h North America Act ; N adan v. The King (2); and by the (Australian) Commonwealth 
(I) 15 App. Cas. 506, (2) [1926] A.C. 482, at pp. 494, 495. 
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Constitution Act, Webb v. Outrim (l); and was applied by t.he Supreme 

Court of the United States in reaching the conclusion that the 14th 

An1endment of the United States Constitution did not compel the States 

to admit women to the exercise of the legislative franchise. Minor v. 

Happissett (2). 
But this mode of approach, though recognized by the courts as 

legitimate, must obviously be employed with caution. The "extraneous 

facts" upon which the underlying assumption is founded, must be 

demonstrative. It will not do to act upon the general resemblances between 

the questions presented here, and that presented in the cases cited. Those 10 

cases were concerned ·with the effect of statutes which might at any tin1e 

be repealed or amended by a n1ajority. They had nothing to do with 

the jurisdiction of Parliament or with that of His l\1ajesty in Council 

executing the highest and constitutional functions under his responsibility 

to Parliament; and were not intended to lay down binding rules, for 

an indefinite future, in the working of a Constitution. And, above all, 

they were not concerned with broad provisions establishing new parlia

mentary institutions, and defining the spheres and powers of legislatures 

and executives, in a system of representative government. Passages in 

the judgments, of seemingly general import, must be read secundum 20 

subjectam materiam. 
Let me illustrate this by reference to the Canadian Privy Council 

and the Provincial Executives. In 1867, it would have been a revolutionary 

step to appoint a woman to the Privy Council or to an Executive Council 

in Canada-nobody would have thought of it. But it would also have 

been a radical departure to make women eligible for election to the 

House of Commons, or to confer the electoral franchise upon them; to 

make them eligible as members of a provincial legislature, or for appoint

ment to a provincial legislative council. And yet it is quite plain that, 

with respect to all these last-mentioned matters, the fullest authority was 30 

given and given in general terms to Parliament and the legislatures within 

their several spheres; the "policy of centuries" being left in the keepjng 

of the representative bodies, which with the consent of the people of 

Canada, were to exercise legislative authority over them. 

In view of this, I do not think the " extraneous facts " relied upon 

are really of decisive importance, especially when the phraseology of the 

partjcular sections already mentioned is considered; and their value 

becomes inconsiderable when compared with reasons deriving their force 

from the presumption that the Constitution in its exe9utive branch was 

intended to be capable of adaptation to whatever changes (permissible 40 

under the Act) in the law and practice relating to the electjon branch 

might be progressively required by changes in public opinion. 

Then, assuming that the considerations relied upon are potent enough 

to enforce some degree of restrictive qualification, what should be the 

extent of that qualification? Should it go farther than limiting the 

(1) [1907] A.C. 81, at pp. 91, 92. (2) 22 L.C.P. 627, at p. 630. 
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classes of persons to be appointed, or summoned, to those not affected In the for the time being by a personal incapacity under some general rule of Supreme law, leaving it to Parliament or the legislatures to deal with the rule or Court of rules entailing such disabilities ? Canada. For these reasons I cannot say that I am convinced of the existence No. 10. of any such general resumption as that contended for. On the other Reasons for hand, there are considerations which I think specially affect, and very Jud~mentprofoundly affect, the question of the construction of sec. 24. It should (b)t~u~d.J be ob~erved, in the first place, that in the economy of the British North -con~ir:ued. 10 Amer~ca Act, the Senate bears no such intimate relation to the House of Commons, or to the Executive, as each of these bears to the other. There is no consideration, as touching the policy of the Act in relation to the Senate, having the force of that already discussed, arising from the control vested in Parliament in respect of the Constitution of the House of Commons, and affecting the question of the Constitution of the Privy Council. On the other hand, there is much to point to an intention that the constitution of the Senate should follow the lines of the Constitution of the old Legislative Councils under the Acts of 1791 and 1840. 
20 In 1854-, in response to an agitation in the province of Canada, the Imperial Parliament passed an Act amending the Act of lTnion, (17 and 18 Vie., Cap. 118 already mentioned) which fundamentally altered the status of the Legislative Council. Before t e enactmen of this Act, tlie onstitution of the Legislative Council had been fixed (by secs. 4 to 10 of the Act of Union) beyond the power of the legislature of Canada to modify it. By the Statute of 1854, that constitution was placed within the category of matters with which the Canadian Legislature had plenary authority to deal. Now, when the British North America Act was framed, this feature of the parliamentary constitution of the province of Canada, 30 tne power of the legislature of the province to determine the constitution o the second Chamber, was entirel abandoned. The authors of the 

1 federation sche1ne, in e ue ec eso u 10ns, everted in this matter (the Constitution of the Legislative Council, as it was t erein called) to t e p an of the Acts of 1791 (save in one respect not presently relevant) an o 0. Ana the clauses in these resolutions on the subject of the ouncil, follow generally in structure and phraseology the enactments of the earlier statutes. 
It seems to me to be a legitimate inference, that the British North Amenca Act contemplated a second Chamber, the constitution of which 40 sbould, in all respects, be fixed and determinea by the Act itself, a constitution w ich was to be in principle the same, though necessarily, in detail, not identical, with that of the second Chambers established by the earlier statutes. That under those statutes, women were not eligible for appointment, is hardly susceptible of controversy. 
In this connection, the language of sections 23 and 31 of the British North America Act deserves some attention. I attach no importance (in view of the phraseology of secs. 83 and 128) to the use of the masculine 
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personal pronoun in section 23, and, indeed, very little im:po~tance to the 

provision in section 23 with regard to nationality. But It IS worthy. of 

notice that subsection 3 of section 23 points to the exclusion of marned 

won1en, and subsection 2 of section 31 would probably have been expressed 

in a different way if t e presence of married women in the Senate had been 

contemplated; and the provisions dealing with the Senate are not easily 

susceptible of a construction proceeding upon a distinction between married 

and unmarried women in respect of eligibility for appointment to the Senate. 

These features of the provisions specially relating to the constitution of the 

Senate, in n1y opinion, lend support to the vie~ that in this, as in other 10 

respects, the authors of the Act directed their attention to the Legislative 

Councils of the Acts of 1791 and 1840 for the model on which the Senate 

was to be formed. 
I have not overlooked Mr. Rowell's point based upon section 33 of the 

British North America Act. Sec. 33 must be supplemented by sec. 1 of 

the Confederation Act Amendment Act of 1875, and by section 4 of c. 10, 

R.S.C., the combined effect of which is that the Senate enjoys the privileges 

and powers, which at the time of the passing of the British North America 

Act were enjoyed by the Commons House of Parliament of the United 

Kingdom. In particular, by virtue of these enactments, the Senate possesses 20 

sole and exclusive jurisdiction to pass upon the claims of any person to sit 

and vote as a member thereof, except in so far as that jurisdiction is affected 

by statute. That, I think, is clearly the result of sec. 33, combined with the 

Imperial Act of 1875, and the subsequent Canadian legislation. And the 

jurisdiction of the Senate is not confined to the right to pass upon questions 

arising as to qualification under sec. 33; it extends, I think, also to the 

question whether a person summoned is a person capable of being summoned 

under sec. 24. In other words, when the jurisdiction attaches, it embraces 

the construction of sec. 24, and if the Governor-General were professing, 

under that section, to summon a woman to the Senate, the question whether 30 · 

the instrument was a valid instrument would fall within the scope of that 

jurisdiction. I do not think it can be assumed that the Senate, by assenting 

to the Statute, authorizing the submission of questions to this Court for 

advisory opinions, can be deemed thereby to have consented to any curtail

ment of its exclusive jurisdiction in respect of such questions. And there-

fore I have had some doubt whether such a question as that now submitted 

falls within the Statute by which we are governed. It is true that an 

affirmative answer to the question might give rise to a conflict between our 

opinion and a decision of the Senate in exercise of its jurisdiction; but 

strictly that is a matter affectingtheadvisabilityof submitting such questions, 40 

and therefore within the province of the Governor in Council. As yet, 

no concrete case has arisen to which the jurisdiction of the Senate could 

attach. We are asked for advice on the general question, and that, I 

think, we are bound to give. It has, of course, only the force of an advisory 

opinion. 
The existence of this jurisdiction of the Senate does not, I think, affect 

the question of substance. vr e lllUSt assunle that the Senate would decide 

in accordance with the law. 
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. (c) 1\hG.1 ·A.UL'r, J.- The real question involved under this reference 
IS \vhether, on the proper construction of the British 1{orth A1nerica Act, 1867, 
\VOn1en rnay be summoned to the Senate. It is not apparent ·why \Ye are 
asked merely if the \vorrl " persons " in , ection 24 of that .... t\ct includes 
"fen1ale persons." The expression " persons" rloes not stand alone in 
section 24, nor is that section the only one to be considered. It is" qualified 
persons" whom the Governor-G0neral shall fron1 tin1e to tinw sumn1on to 
the Senate (sec. 24), and \vhen a vR-cancy happens in the Senate, it is a " fit 
and qualified person" \vhon1 the Governor-General shall sumrnon to fill the 

10 vacancy (sec. 32). On the proper construction of these words depends the 
answer \Ve have to give. It \Vould be idle to enquire \Vhother won1en are 
included \vithin the n1eaning of an expression which, in the question as 
fran1ed, is divorced fron1 its context. The real controversy, however, is 
apparent from the staten1ent in the Order in Council that the petitioners are 
" interested in the admission of ''Ton1en to the Senate of Canada," and that 
His Excellency in Council is requested to refer to this court "certain 
questions touching the po·wer of the Governor-General to sumn1on fen1ale 
persons to the Senate of Canada." It is with that question that \Ve have 
to deal. 

20 The contentions which the petitioners advanced at the hearing are not 
nevv. They have been conclusively rejected several tin1es, and by decisions 
by which ·we are bound. l\'Iuch \Vas said of the interpretation clause con
tained in Lorrl Brougharu's Act, but the answer \Vas given sixty years ago 
in Chorlton v. Lings (I). It appears hopeless to contend against the 
authority of these decisions. 

The word " persons " is obviously a word of uncertain in1port. ~orne
times it ineludes corporatjons as well as natural persons; son1etilnes it is 
restrl.cted to the latter; and so1netimes again it comprises n1erely certain 
natural persons determined by sex or otherwise. The grave constitutional 

30 change \vhich is involved in the contention subn1itted on behalf of the 
petitioners is not to be brought about by inferences drawn from expressions 
of such doubtful in1port, but should rest upon an unequivocal staten1ent 
of the intention of the Irnperial Parliaruent, since that Parlian1ent alone 
can change the provisions of the British .1.Yorth merzca Act in relation to 
the "qualified persons" who rnay be surnmoned to the Senate. 

hile concurring generally in the reasoning of my Lord t.he Chief Justice, 
1 have ventured to state the grounds on \vhich I base my reply to the question 
~ubn1itted, aA T construe it. ThiA que tion should be anfnverecl in the 
negative. 

40 · (d) LAl\IO ... 'T, (J.-I concur \vith the Chief Justice. 
(e) SMITH, J.-I concur \Vith the Chief Justice. 

(l) (1868) L.R. 4 C.P. 374. 
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Order in Council granting special leave to appeal to His Majesty in Council. 

AT THE COURT AT BUCKINGHAM PALACE. 

The 20th day of November, 1928. 

Present.. 

THE KING'S l\10ST EXCELLENT MAJESTY. 

Order in 
Council 
granting 
special leave 
to appeal to 
His Majesty 
in Council LORD 
20th Nov-' LORD 
ember 1928. 

STEWARD. SECRE'l'ARY SIR w. JOYNSON-HICKS. 

EusTACE PERCY. SECRETARY SIR JoHN GILMOUR. 

MAJOR-GENERAL SIR F. SYKES. 

\VIIEREAS there was this day read at. the Board a Report. from the 10 

,Judicial Committee of the Privy Council dated the 16th day of November 

1928 in t.he words following viz. :-

" \iVHEREAS by virtue of His late J\IIajest.y King Edward the 

Seventh's Order in Council of the 18th day of October 1909 there 

was referred unto this Committee a humble Petition of Henrietta 

1\Iuir Edwards Nellie L. McClung Louise C. McKinney Emily F. 

Nfurphy and Irene Parlby in the Matter of an Appeal from the 

Supreme Court. of Canada in the Matter of a Reference as to the 

meaning of the word '' Persons '' in Section 24 of the British North 

America Act 1867 between the Petitioners Appellants and the 20 

Attorney-General for the Dominion of Canada the Attorney-General 

for the Province of Quebec and the Attorney-General for the Province 

of Alberta Respondents setting forth (amongst other matters) that 

the Petitioners reside in the Province of Alberta : that Henrietta 

Muir Edwards is the Vice-President for Alberta of the National 

Council of Women for Canada: that Nellie L. McClnng and Louise C. 

McKinney were for several years members of the Legislative Asse1nbly 

of the Province : that Emily F. Murphy is a Police Magistrate for 

the City of Edmonton : that Irene Parlby is a Membet of the Legis

]ative Assembly of the Province and a Member of the Executive 30 

Council thereof and that the Petitioners are persons interested in 

the right of women to participate in both the legislative and execu

tive branches of the Government. of Canada and of the Provinces 

thereof: that doubts having been raised as to the power of the 

Governor-General to summon a woman to the Senate of Canada the 

Petitioners on the 27th August. 1927 petitioned the Governor-General 

in Council to refer to the Supreme Court of Canada for hearing and -

consjderation certain questions touching the powers of the Governor

General to summon female persons to the Senate : that by Order in 

Council of the 19th October 1927 P.C. 2034 the Governor-General in 40 

Council referred to the Supreme Court for hearing and consideration 

pursuant to Section 60 of the Supreme Court Act the following 

question touching th_e power of the Governo-r-General to summon 
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female persons to the Senate of Canada : ' Does the \VOid " Persons " In tht! 
in Section 24 of the British North America Act 1867 include female Privy 
persons? ' :that the contention of the Petitioners is that the word Council. 
' persons ' as used in Section 24 of the British North America Act No. 

1
1. 

1867 and in other sections of the Act includes female persons : that Order in 
the Supreme Court on the 24th April1928 answered the question in Council 
the negative : And humbly praying Your l\:Iajesty in Council to gran.ting 
order that the Petitioners shall have special leave to appeal from the :peCiallef;e 
Judgment of the Supreme Court of Canada dated the 24th April ~:Y:;st~ 
1928 or for such further or other Order as to Your Majesty ma.y appear in Council,· 
fit : 20th Nov-

" T L C · b d' t H' 1 t omber 192' HE ORDS OF THE OMMITTEE m 0 e Ience 0 lS a e -coni ·rrued 
l\lajesty's said Order in Council have taken the humble Petition into t · 

consideration and having heard Counsel in support thereof and on 
behalf of the Attorney-General for the Dominion of Canada Their 
Lordships do this day agree humbly to report to Your 1\tlajesty a· 
their opinion that leave ought to be granted to the Petitioner to 
enter and prosecute their Appeal against the Judgment of the 
Supren1e Court of Canada dated the 24th day of April 1928: 

"AND Their Lordships do further report to Your Majesty that 
the authenticated copy under seal of the Record produced by the 
Petitioners upon the hearing of the Petition ought to be accepted 
(subject to any objection that may be taken thereto by the Respon
dents) as the Record proper to be laid before Your Majesty on the 
hearing of the Appeal.'' 

HIS lVIAJESTY having taken the said Report into consideration \vas 
pleased by and with the advice of His Privy Council to approve thereof and 
to order as it is hereby ordered that the same be punctually observed 
obeyed and carried into execution. 

30 Whereof the Governor-General or Officer administering the Govern-
ment of the Dominion of Canada for the time being and all other persons 
whon1 it may concern are to take notice and govern themselves accordingly. 

l\f. P. A. HANJ<EY. 
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On Appeal from the Supreme Court of 
Canada. 

1 n the mat.ter of a Reference as to the meaning · 
of t.he word "persons" :n Section 24 of The 

British North America Act, 1867. 

BE'l'\VEEN 

HENRIETTA ~IGIR EDWARDS, NELLIE L. 
~1cCLUNG, LOUISE C. lVIcKINNEY, EMILY 
F. MlJRPHY AND 1RENE PARLBY 

Appellants 

AND 

THE ATTORNEY-GEN~~RAL FOR THE D0-
1\IIINION Ol~ CANADA, THE ATTORNEY
GENERAL FOR THE P.ROVINCE OF 
QUEBEC AND THE ATTORNEY-GENERAL 
FOR TI-lE PROVINCE OF ALBERTA 

R esponclen ts. 

RECORD OF PROCEEDINGS. 

BLAKE & REDDEN, 
17, Victoria Street, 

Westmin:'lter, S.W.1, 
Fm· the Appellants. 

CHARLES RUSSELL & CO., 
37, Norfolk Street, 

Strand, W.C.2, 
For the Attorney-Gene·ral of Canada. 

BLAKE & REDDEN, 
17, Victoria Street, 

Westminster, S.W.l, 
Fo·r the Attm·ney-General of Quebec. ' 

EYRE AND SPOTTISWOODE, LTD., EAST HARDlNG STREET, E,C, 4, 



r• 
.J 

\ 

I I 

oiTn 

p~ll 

~n t~e lirihQ <!GnundL 
No. 121 of 1928. 

ON APPEAL FROM THE SUPREME COURT 
OF C~ANADA. 

IN THE MATTER of a Reference as to the meaning of the word "persons" in 
Section 24 of ,The British North America Act, 1867. 

BETWEEN 
HENRIETTA MUIR EDW ARDS, NELLIE L. 

McCLUNG, LOUISE C. McKINNEY, EMILY P. 
MURPHY AND IRENE PARLBY Appellants. 

AND 
THE ATTORNEY GENERAL FOR THE DOMINION 

OF CANADA, THE ATTORNEY GENERAL FOR 
THE PROVINCE OF QUEBEC AND THE 
ATTORNEY GENERAL FOR THE PROVINCE OF 
ALBERTA Respondents. 

JOINT APPENDIX. 

INDEX OF REFERENCE. 
DESCRIPTION OF DOCUMENT. I Date. I Page. 

IMPERIAL STATUTES. 

l Royal Proclamation erecting the Province of Quebec 
(extract) . . . . . . . . 7th Oct., 1763 I 2 The British North America (Quebec) Act, 14 Geo. Ill, 
Chapter 83, Secs. l, 2, 4, 8 & 12 . . . . 1774 3 3 The Constitutional Act, 31 Geo. Ill, Chapter 31, 
Secs.l-5, 13, 14, 17,20-25 and29 . . . . 1791 6 4 The British North America Act, 1840 [The Act of Union], 
3-4 Vict., Chapter 35, Secs. l-12 and 27-28 . . 

5 Lord Brougham's Act, 13-14 Vict., Chapter 31, Secs. 4 
23rd July, 1840 10 

and 8 . . . . . . . . lOth June, 1850 15 6 The Union Act Amendment Act, 17-18 Vict., Chapter 
118, Secs. l-4 llth Aug., 1854 16 
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INDEX. 

DESCRIPTION OF DOCUMENT. 

The British North America Act, 1867, 30-31 Vict. , 

Chapter 3, Secs. 1-92, 127, 128, 133, 146 and 147 

The British North America Act, 1871 , 34-35 Vict., 

Chapter 28 
Order in Council admitting British Columbia into the 

Union 
The Parliament of Canada Act, 38-39 Vict. , Chapter 38. 

The British North America Act, 1886, 49-50 Vict., 

Chapter 35 
The Interpretation Act, 1889, 52-53 Vict. , Chapter 63, 

Secs. 1, 41 , 43 
The British North America Act, 1915, 5-6 Geo. V, 

Chapter 45 

STATUTES OF THE PROVINCE OF CANADA. 

The Interpretation Act, 1849, 12 Vict. , Chapter 10, 

Secs. V (7) and XXIX 
An Act to amend the statutory provisions for the regu

lation of elections, 12 Vict. , Chapter 27, Sec. 46 

An Act to change the Constitution of the Legislative 

Council by rendering the same elective, 19-20 Vict., 

Chapter 140, Secs. 1-7, 9, 12, 13, 14 and Schedules B 

and C 
An Act respecting Elections of Members of the Legisla

ture, Consolidated Statutes of Canada, 1859, Chapter 

6, Secs. 3 and 4 
An Act respecting the Municipal Institutions of Upper 

Canada, 29-30 Vict., Chapter 51, Sec. 81 . 

STATUTES OF NovA ScoTIA. 

An Act in amendment of an Act for the better regula

tion of Elections (1797), 37 Geo. Ill, Chapter 3 

An Act for regulating Elections of Representatives to 

serve in General Assembly, 57 Geo. Ill, Chapter 7, 

Sec. 11 
Construction of Statutes, Revised Statutes of Nova 

Scotia, 1859, Chapter 1, Sec. 7 
Of the Qualification of Candidates and Electors, Re

vised Statutes of Nova Scotia, 1859, Chapter 5, Secs. 

2 and 4 
An Act to regulate the election of members to serve in 

the General Assembly, 26 Vict., Chapter 28, Secs. 1 

and 38 

STATUTES OF NEW BRUNSWICK. 

An Act for regulating elections of Representatives in 

General Assembly, 31 Geo. Ill, Chapter 17, Sec. 3 

An Act relating to the election of Representatives to 

serve in the General Assembly, ll Vict., Chapter 65, 

Secs. 17 and 44 . 

Date. 

29th Mar., 1867 

29th June, 1871 

16th May, 1871 
19th July, 1875 

25th June, 1886 

30th Aug., 1889 

19th May, 1915 

25th Apr., 1849 

30th May, 1849 

1856 

1859 

15th Aug., 1866 

1797 

1817 

1859 

1859 

29th Apr., 1863 

1791 

30th Mar., 1848 

I Page. 

18 

33 

34 
37 

38 

39 

40 

41 

42 

42 

45 

47 

47 

48 

48 

49 

49 

50 

51 



No. 

26 

27 

28 
29 

30 

31 

32 

33 

.34 

35 

36 

37 

.38 

39 

40 

41 

42 

INDEX. 

DESCRIPTION OF DOCUMENT. 

The Interpretation Act, 1854, Revised Statutes of New 
Brunswick, Chapter 161, Sec. 13 

An Act to regulate the election of members to serve in 
the General Assembly, 18 Vict., Chapter 37, Secs. 1 
and 20 

STATUTES oF THE DoMINION oF CANADA. 

The Manitoba Act, 33 Vict., Chapter 3, Sec. 3 
The Alberta Act, 4-5 Edw. VII, Chapter 3, Secs. 1, 3, 4, 

8, 10 
An Act to confer the Electoral Franchise upon Women, 

8-9 Geo. V, Chapter 20 
Dominion Elections Act, 10-11 Geo. V, Chapter 46, 

Sec. 38 
Dominion Elections Act, Revised Statutes of Canada, 

1927, Chapter 53, Secs. 29 & 38 
The Senate and House of Commons Act, Revised 

Statutes of Canada, 1927, Chapter 147, Sec. 4 . 
The Interpretation Act, Revised Statutes of Canada, 

1927, Chapter I, Sec. 31 (i) 

STATUTES OF THE COLONY AND PROVINCE 
OF BRITISH COLUMBIA. 

An Act to amend and alter the Constitution of the 
Colony, 34 Vict., No. 3 

An Act to extend the Electoral Franchise to Women, 
6 Geo. V, Chapter 76 

An Act to amend the "Constitution Act," 10 Geo. V, 
Chapter 17, Sec. 4 

An Act respecting the Constitution of the Province of 
British Columbia, Revised Statutes 1924, Chapter 
45, Sec. 9 

STATUTES OF THE PROVINCE OF ALBERTA. 

The Equal Suffrage Statutory Law Amendment Act, 
6 Geo. V, Chapter 5, Sec. 2 

CoMMISSIONS AND INSTRUCTIONS To GovERNORS OF 
PROVINCES IN BRITISH NORTH AMERICA AND OTHER 

DocUMENTS. 

Commission passed under the Great Seal of Great 
Britain appointing James Murray to be Captain 
General and Governor in Chief of Que bee (Extract) 

Instructions, passed under the Royal Sign Manual and 
Signet, for James Murray, as Captain General and 
Governor in Chief of Que bee and the Territories 
dependent thereupon (extract) 

Instructions passed under the Royal Sign Manual and 
Signet, for Guy Carleton, as Captain General and 
Governor in Chief of Quebec and the Territories 
dependent thereupon (Extract) 

Ill 

Date. I Page. 

1854 52 

12th Apr., 1855 52 

12th May, 1870 

20th July, 1905 

24th May, 1918 

1st July, 1920 

1927 

1927 

1927 

14th Feb., 1871 

31st May, 1916 

17th Apr., 1920 

1924 

19th Apr., 1916 

21st Nov., 1763 

7th Dec., 1763 

3rd Jan., 1775 

52 

53 

54 

55 

56 

57 

57 

57 

59 

60 

60 

60 

63 

65 



IV 

No.j 

43 

44 

45 
46 
47 
48 
49 

50 

51 

fi2 
53 

54 

55 

56 

57 

58 
59 

60 

61 

62 
63 
64 

INDEX. 

DESCRIPTION OF DOCUMENT. 

PROVINCES OF UPPER AND LOWER CANADA, 
1791-1839. 

Extract from Instructions passed under the Royal Sign 
Manual and Signet for Lord Dorchester, Governor of 
Upper Canada 

Extracts from Instructions passed under the Royal Sign 
Manual and Signet for Lord Dorchester, Governor of 
Lower Canada 

Letter from Judge Pierre Bedard to John N eilson 
Petition of Electors of the Town of Quebec 
Action on Petition of Electors of Town of Quebec 
Petition of Electors of Borough of William Henry 
Petition of Other Electors of the Borough of William 

Henry 
Action on Petition of Borough of William Henry Con

tested Election 
Action on Borough of William Henry Contested Election 

PROVINCE OF CANADA, 1840-1867. 

Commission of Lord Sydenham (Extract) 
Lord Sydenham's Instructions (Extract) 

NovA ScoTIA. 

Commission to Richard Phillips as Governor of Placen
tia and Nova Scotia (Extract) 

Instructions for Richard Phillips, His Majesty's Gov
ernor of Placentia in Newfoundland, and Captain 
General and Governor in Chief of the Province of 
Nova Scotia (Extract) . . . . . 

Constitution of Provincial Council of Nova Scotia 
(Extract) . . . . . . 

Commission to the Hon. Edward Cornwallis as Governor 
of Nova Scotia (Extract) . . . . . 

Instructions to Governor Cornwallis (Extract) . . 
The calling of the General Assembly of the Province of 

Nova Scotia (Extract) . 
Lord Durham's Instructions as Governor General of 

Nova Scotia (Extracts) 

NEW BRUNSWICK. 

Commission to Thomas Carleton as Governor of New 
Brunswick (Extracts) 

Instructions to Governor Carleton (Extracts) 
Extract from the Quebec Resolutions . 
Certificate of Wm. Smith, Assistant Keeper of the Public 

Records of Canada 

Date. 

16th Sept., 1791 

16th Sept., 1791 
lst July, 1820 
4th Dec., 1828 

llth Mar., 1829 
4th Dec., 1828 

12th Dec., 1828 

21st Feb., 1829 
llth Mar., 1829 

29th Aug., 1840 
30th Aug., 1840 

9th July, 1719 

19th June, 1719 

1720 

6th May, 1749 
29th Apr., 1749 

3rd Jan., 1757 

lOth Feb., 1838 

1784 
28th July, 1784 
lOth Oct., 1864 

Page. 

67 

68 
70 
71 
73 
74 

76 

78 
79 

79 
81 

82 

82 

84.-

85 
87 

90 

91 

93 
94 
96 

99 

~1 
--

o: 

HEJ 

TH. 

G] 

va 
tr~ 
b 
0 

l 
of 

0 eo 



~ n fbt ~ rih~ QL anntil. 
No. 121 of 1928. 

ON APPEAL }1ROM rrHE SlJP.REME COURT 
OF CANAD_A. 

IN THE MATTER of a Reference as to the meaning of the word "persons" in 
Section 24 of The British North America Act, 1867. 

BETWEEN 
HENRIETTA MUIR EDW ARDS, NELLIE L. 

McCLUNG, LOUISE C. McKINNEY, EMILY P. 
MURPHY AND IRENE P ARLBY 

AND 
THE ATTORNEY GENERAL FOR THE DOMINION 

OF CANADA, THE ATTORNEY GENERAL FOR 
THE PROVINCE OF QUEBEC AND THE 
ATTORNEY GENERAL FOR THE PROVINCE OF 

Appellant·. 

ALBERTA Respondents. 

JOINT APPI~NDIX. 

No. 1. 

Royal Proclamation erecting the Province of Quebec. 

GEORGE R. 

JOINT 
APPENDIX. 

No. 1. 
Royal 
Proclamation 
erecting the 

Whereas we have taken into our Royal consideration the extensive and PQrovbince of 
. d C b ue ec, valuable acquisitions in America, secure to our rown y the late definitive 7th October. 

treaty of peace concluded at ~aris th.e tenth day of Febru~ry last; and 1763· 

being desirous that a~l our loving .subJects, as we~l of our lnng~om a of 
our colonies in America, may avail the!nselves with all convenient speed 
of the great bene?ts and advantag~s w_hich must accrue therefrom t.o their 

10 commerce, manufactures, a:nd navigation; we have thought fit, with the 
advice of our Privy Council, granted our letters patent under our Great 
Seal of Great Britain, to erect within the countries and islands ceded and 
confirmed to us by the said treaty, four distinct and separate governments, 
styled and called by the na!res of ~U.EBEC, EAST FLORIDA, WEST 
FLORIDA, and GRENADA, and limited and bounded as follows, viz.: 

[ 4 ] B 
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1763 

-continued. 

Firstly,-The Government of Quebec, bounded on the Labrador Coast 

by the River St. John, and from thence by a line drawn from the head of 

that river, through the Lake St. John, to the south end of the Lake 

N ipissing ; frorn whence the said line, crossing the River St. Lawrence, and 

the Lake Champlain in forty-five degrees north latitude, pas.ses along t~e 

high lands which divide the rivers . that empty themselves Into the said 

River St. Lawrence, from those which fall Into the sea; and also along 

the Gulph of St. Lawrence to Cape Rosieres, and from thence crossi~g th.e 

mouth of the River St. Lawrence by the west end of the Island of Anticosti, 

terminates at the aforesaid River St . John. 10 

* * * * * * * 
We have also, with the advice of our Privy Council , thought fit to 

annex the islands of St. John' s and Cape Breton, or Isle Royale, with the 

lesser islands adjacent thereto , to our Gove!nment of Nova Scotia. 

* * * * * 
And whereas it will greatly contribute to the speedy settling our said 

New Governments, that our loving subjects should be informed of our 

paternal care for the security of the liberties and properties of those who 

are, and shall become, inhabitants thereof ; we have thought fit to publish 

and declare, by this our Proclamation, that we have in the letters patent 

under our Great Seal of Great Britain, by which the said Governments are 

constituted, given express power and direction to our governors of our said 20 

colonies respectively, that so soon as the state and circumstances of the 

said colonies will admit thereof, they shall, with the advice and consent of 

the members of our Council, summon and call general assemblies within the 

said governments respectively, in such manner and fonn as js used and 

directed in those colonies and provinces in America which are under our 

immediate gov~rnment; and we have also given power to the said governors. 

with the consent of our said councils and the repre:-;entatives of the people 

so to be summoned as aforesaid, to make, constitute, and ordain laws, 

statutes and ordinances for the public peace, welfare, and good governntent 

of our said colonies, and of the people and inhabitants thereof, as near as 30 

may be, agreeable to the laws of England, and under such regulations and 

restrictions as are used in other colonies; and in the It1eantime, and untj l 

such assemblies can be called as aforesaid, all persons inhabiting in or 

resorting to our said colonies may confide in our R oyal protection for the 

enjoyment of the benefit of the laws of our realm of England; for which 

purpose we have given power under our great seal to the governors of our 

said colonies respectively to erect and constitute, with the advice of our 

said councils respectively, courts of judicature and public jusbee 'Within 

our said colonies for the hearing and determining all causes as well crin1inal 

as civil according to. law. and equity, and, as near as may be agreeable to the40 

laws. of England, with hberty to all persons who may think themselves 

aggrieved ?Y .the. sentences of ~u~h courts i~ all civil cases to appeal under 

the usual limitations and restrictions to us In our Prjvy Council. 

* * * * * * :)!: 

Given at our Court at S~. Jan1es's,. the sev~nth day of October, one 

thousand seven hundred and sixty-three, In the third year of our Reign . 

GOD SAVE THE KING. 
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No. 2 

The British North America (Quebec) Act 1774, 14 Geo. Ill 

Chapter 83 (Imperial). 

An Act for making more effectual Provision for the Government 
of the Province of Quebec in North America. 

Whereas His Majesty, by His Royal Proclamation, bearing 
Date the Seventh Day of October, in the Third Year of His 
Reign, thought fit to declare the Provisions which had been 
made in respect to certain Countries, Territories, and Islands 
in America, ceded to His Majesty by the definitive Treaty of 
Peace, concluded at Paris on the Tenth day of February, One 
thousand seven hundred and sixty-three : And whereas, by the 
Arrangements made by the said Royal Proclamation, a very 
large Extent of Country, within which there were several 
Colonies and Settlements of the Subjects of France, who 
claimed to remain therein under the Faith of the said Treaty, 
\Vas left, without any Provision being :made for the Adminis
tration of Civil Government therein; and certain Parts of the 
Territory of Canada, where sedentary Fisheries had been 
established and carried on by the Subjects of France, Inhabitants 
of the said Province of Canada, under Grants and Concessions 
from the Government thereof, were annexed to the Government 
of Newfoundland, and thereby subjected to Regulations incon-. 
sistent with the Nature of such Fisheries : May it therefore 
please Your most Excellent 11ajesty that it may be enacted; and 
be it enacted by the King's most Excellent Majesty, by and 
with the Advice and Consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, 
and by the Authority of the same, That all the Territories, 
Islands, and Countries in North A m erica, belonging to the 
Crown of GTeat Britain, bounded on the South by a Line from 
the Bay of Chalenrs, along the High Lands ·which divide the 
Rivers that empty then1selves into the River Saint Lawrence 
from those which fall into the Sea, to a Point in Forty-five 
Degrees of Northern Latitude, on the Eastern Bank of the River 
Connecticut, keeping the same Latitude directly West, through 
the Lake Chrzmplain, until, in the same Latitude, it meets the 
River Saint La1t•rence; from thence up the Eastern Bank of the 
said River to the Lake nnta1·io; thence through the Lake 
Ontario, and the River cornmonly called Niaqara; and thence 
along by the Eastern and So11th-eastern Bank of Lake Erie, 
following the said Bank. until the same shall be intersected by 
the Northern Boundarv, granterl. bv the Charter of the Province 
of Pennsylvan'z"a, jn case~ the snme shall be so intersected; and 
from thence a]ong the said Northern and Western Boundaries of 
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the said Province, until the said \Vestern Boundary strike the 

Ohio: But in case the said Bank of the said Lake shall not be 

found to be so intersected, then following the said Bank until 

it shall arrive at that Point of the said Bank which shall be 

nearest to the North-western Angle of the said Province of 

Pennsylvania, and thence, by a right Line, to the said North

western Angle of the said Province; and thence along the 

Western Boundary of the said Province, until it strike the River 

Ohio; and along the Bank of the said River, Westward, to the 

Banks of the Mississippi, and North-vvard to the Southern 10 

Boundary of the Territory granted to the 11erchants Adventurers 

of England, trading to fludson' s Bay; and also all such Terri

tories, Islands, and Countries, which have, since the Tenth of 

FebTuar?f, One thousand seven hundred and sixty-three, been 

rnade Part of the Government of Newfoundland, be, and they 

are hereby, during His ~1:ajesty's Pleasure, annexed to, and 

made Part and Parcel of, the Province of Quebec, as created 

and established by the said Royal Proclamation of the Seventh 

of October, One thousand seven hundred and sixty-three. 

II. Provided always, That nothing herein contained, rela- 20 

tive to the Boundary of the Province of Quebec, shall in anywise 

affect the Boundaries of any other Colony. 

* * * * * * * 
IV. And whereas the Provisions, made by the said Procla

mation, in respect to the Civil Government of the said Province of 

Quebec, and the Powers and Authorities given to the Governor 

and other Civil Officers of the said Province, by the Grants and 

Commissions issued in consequence thereof, have been found, 

upon Experience, to be inapplicable to the State and Circum

stances of the said Province, the Inhabitants whereof amounted, 

at the Conquest, to above Sixty-five thousand Persons professing 30 

the Religion of the Church of Rome, and enjoying an established 

Form of Constitution and System of Laws, by which their 

Persons and Property had been protected, governed, and ordered, 

for a long Series of Years, from the First Establishment of the 

said Province of Canada; be it therefore further enacted by the 

Authority aforesaid, That the said Proclamation, so far as the 

same relates to the said Province of Quebec, and the Com:mission 

under the Authority whereof the Government of the said 

Province is at present administered, and all and every the 

Ordinance and Ordinances made by the Governor and Council 40 

of Quebec for the Time being, relative to the Civil Government 

and Administration of Justice in the said Province, and all 

Commissions to Judges and other Officers thereof, be, and the 

same are hereby revoked, annulled, and made void, from 

and after the First Day of May, One thousand seven hundred 

and seventy-five. 

* * * * * ' * * 
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VIII. And be it further enacted by the Authority aforesaid, 
That all His Majesty's Canadian Subjects, within the Province 
of Quebec, the religious Orders and Communities only excepted, 
n1ay also hold and enjoy their Property and Possessions, together 
with all Custo1ns and Usages relative thereto, and all other their 
Civil Rights, in as large, ample, and beneficial Manner, as if 
the said Proclamation, Con1missions, Ordinances, and other Acts 
and Instrun1ents, had not been made, and as may consist with 
their Allegiance to His Majesty, and f ubjection to the Crown 
and Parliament of GTeat Britain; and that in all Matters of 
Controversy, relative to Property and Civil Rights, Resort shall 
be had to the Laws of Canada, as the Rule for the Decision of 
the same; and all Causes that shall hereafter be instituted in 
any of the Courts of Justice, to be appointed within and for the 
said Province, by His Majesty, His Heirs and Successors, shall, 
with respect to such Property and Rights, be determined 
agreeably to the said Laws and Custon1s of Canada, until they 
shall be varied or altered by any Ordinances that shall, from 
Time to Time, be passed in the said Province by the Governor, 
Lieutenant Governor, or Commander in Chief, for the Time 
being, by and with the Advice and Consent of the Legislative 
Council of the same, to be appoint€d in Manner hereinafter 
mentioned. 

* * * * * * * 
XII. And whereas it n1ay be necessary to ordain 1nany 

Regulations for the future Welfare and good Government of the 
Province of Quebec, the Occasions of which cannot now be 
foreseen, nor, without much Delay and Inconvenience, be pro
vided for, ·without intrusting that Authority, for a certain 
time, and under proper Restrictions, to Persons resident there : 
And whereas it is at present inexpedient to call an Assembly; 
be it therefore enacted by the Authority aforesaid, That it shall 
and may be lawful for His Majesty, His Heirs and Successors, 
by Warrant under His or Their Signet or Sign Manual, and 
with the Advice of the Privy Council, to constitute and appoint 
a Council for the Affairs of the Province of Quebec, to consist 
of such Persons resident there, not exceeding Twenty-three, nor 
less than Seventeen, as His ~ajesty, His Heirs and Successors, 
shall be pleased to appoint; and, upon the Death, Removal, or 
Absence of anv of the Men1bers of the said Council, in like 
Manner to constitute and appoint such and so many other Person 
or Persons as shall be necessary to supply the Vacancy or 
Vacancies; which Council, so appointed and nominated, or the 
major Part thereof, shall have Power and Authority to make 
Ordinances for the Peace, Welfare, and good Government, of the 
said Province, with the Consent of His Majesty's Governor, 
or, in his Absence, of the Lieutenant Governor, or Commander 
in Chief for the Time being. 

* * * * * * * 
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No. 3 

The Clergy Endowments (Canada) Act, 1791, 31 Geo. Ill, Chapter 31 
(Imperial). 

(The Constitutional Act.) 

A.n Act to repeal certain Parts of an Act, passed in the 
Fourteenth Year of His Niajesty's Reign, intituled, An 
Act for making more effectual Provision for the Government 
of the Province of Quebec, in North A~nerica; and to make 
further Provision for the Government of the said Province. 

Whereas an Act was passed in the :E ourteenth Year of the 10· 

I~eign of His present Majesty, intituled, An A et for making 
mo1·e effectual Provision for the Government of the Province 
of Quebec in North Amer1ca : And whereas the said Act is in 
n1any Respects inapplicable to the present Condition and Circum
stanoes of the said Province : And whereas it is expedient and 
necessary that further Provision should now be made for the 
good Governrnent and Prosperity thereof : May it therefore 
please Your most Excellent 11:ajesty that it may be enacted; and 
be it enacted by the King's most Excellent Majesty, by and with 
the Advice and Consent of the Lords Spiritual and Temporal, 20 
and Commons, in this present Parlia:ment assembled, and by the 
A.uthority of the same, That so much of the said Act as in any 
Manner relates to the Appointment of a Council for the Affairs 
of the said Province of Q1.wbec, or to the Power given by the 
said Act to the said Council, or to the major Part of them, to 
make Ordinances for the Peace, Welfare, and good Government 
of the said Province, with the Consent of His Majesty's 
Governor, Lieutenant Governor or Commander in Chief for the 
Time being, shall be, and the same is hereby repealed. 

II. And whereas His Majesty has been pleased to signify, 30· 
by His Message to both Houses of Parliament, His Royal 
;Intention to divide His Province of Quebec into Two separate 
Provinces, to be called The Province of. Upper Canada, and The 
Province of Lower Canada; be it enacted by the Authority 
aforesaid, That there shall be within each of the said Provinces 
respectively a Legislative Council, and an Assembly, to be 
severally compo ed and constituted in the Manner hereinafter 
described; and that in each of the said Provinces respectively 
His Majesty, His Heirs or Successors, shall have Power, during 
the Continuance of this Act, by and with the Advice and Consent 40 
of the Legislative Council and Assemblv of such Provinces 
respectively, to· 1nake Laws for the Peace, Welfare, and good 
Government thereof, such Laws _not being repugnant to this 
Act; and that all such Laws, be1ng passed by the Legislative 
Council and Assembly of either of the said Provinces 
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respectively, and assented to by His 1Iajesty, His Heirs or A:~Er;~Ix. 
ti_uccessors, or assented to in His Majesty's Name, by such 
Person as His Majesty, His Heirs or Successors, shall from The~~n~ti
Time to Time appoint to be the Governor, or Lieutenant- tutional Act, 
Governor, of such Province, or by such Person as His Majesty, ~79~, 311n 
His Heirs and Successors, shall from Time to Time appoint to c~~~~:r 31., 
administer the Government within the same shall be and the (Imperit~l) d 

' ' -con tnue same are hereby declared to be, by virtue of and under the · 
Authority of this Act, valid and binding to all Intents and 
Purposes whatever, within the Province in which the same shall 
have been so passed. 

Ill. And be it further enacted by the Authority aforesaid, 
that for the Purpose of constituting such Legislative Council 
as aforesaid in each of the said Provinces respectively, it shall 
and may be lawful for His Majesty, His Heirs or Successors, 
by an Instrument under His or their Sign Manual, to authorize 
and direct the Governor or Lieutenant Governor, or Person 
adn1inistering the Government in each of the said Provinces 
respectively, within the Time herein-after mentioned, in His 
Majesty's Name, and by an Instrument under the Great Seal 
of such Province, to summon to the said Le islative Council, to 
be established in each of the sa1d Provinces respectively, a 
sufficient Number of discreet and proper Persons, being not 
fewer than even to the Legislative Council for the Province of 
Upper Canada, and not fewer than Fifteen to the Legislative 
Council for the Province of Low eT Canada; and that it shall 
also be lawful for His Majesty, His Heirs or Successors, from 
Tirne to Time, by an Instrument under His or their Sign Manual, 
to authorize and direct the Governor or Lieutenant Governor, 
or Person adn1inistering the Govern1nent in each of the said 
Provinces respectively, to summon to the Legislative Council of 
such Province, in like Manner, such other Person or Persons as 
His Majesty, 1-Iis Heirs or Successors, shall think fit; and that 
every Person who shall be so summoned to the Legislative 
Council of either of the said Provinces respectively, shall thereby 
become a Member of such Legislative Council to which he shall 
have been so su1nmoned. 

IV. Provided always, and be it enacted by the Authority 
aforesaid, That no Person shall be su1nmoned to the said 
Legislative Council, in either of the said Provinces, who shall 
not be the full Age of Twenty-one Years, and a natural-born 
Subject of His Majesty or a Subject of His Majesty naturalized 
by Act of the Br.itish Parliament, or a Subject of His Majesty, 
having become such by the Conquest and Cession of the Province 
of Canada. 

V. And be it further enacted by the Authority aforesaid, 
That every Member of each of the said Legislative Councils shall 
hold his Seat therein for the Ter1n of his Life, but subject 
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nevertheless to the Provisions hereinafter contained for vacating 

the same, in Cases herein-after specified. 

* * * * * * * 
XIII. And be it further enacted by the Authority aforesaid, 

That, for the Purpose of constituting such Assembly as afore

said, in each of the said Provinces respectively, it shall and may 

be lawful for His Majesty, His Heirs or Successors, by an 

Instrument under His or their Sign Manual, to authorize and 

direct the Governor or Lieutenant Governor, or Person adminis

tering the Govern;ment in each of the said Provinces respectively, 

within the Time herein-after mentioned, and thereafter from 1(} 

Time to Time, as Occasion shall require, in His Majesty's Name, 

and by an Instrument under the Great Seal of such Province, to 

summon and call together an Assembly in and for such Province. 

XIV. And be it further enacted by the Authority aforesaid, 

That, for the Purpose of electing the Me;mbers of such Assemblies 

respectively, it shall and may be lawful for H~s Majes~y, ~is 

Heirs or Successors, by an Instrument under His or their Sign 

Manual to authorize the Governor or Lieutenant Governor of 

each of the said Provinces respectively, or the Person adminis

tering the Govern;ment therein, within the Time hereinafter 20 

mentioned, to issue a Proclamation dividing such Province into 

Districts, or Counties, or Circles, and Towns or Townships, 

and appointing the Limits thereof, and declaring and appointing 

the Number of Representatives to be chosen by each of such 

Districts, or Counties, or Circles, and Towns or Townships 

respectively; 

* * * * * * * 
X\TII. Provided also, and be it en~cted by the Authority 

aforesaid, That the whole Number of Members to be chosen in the 

Province of Upper Canada shall not be less than Sixteen, and 

that the whole Number of Members to be chosen in the Province 30 

of Lower Canada shall not be less than Fifty. 

* * * * * * * 
~m~~~~~r~ht~ XX. And be it further enacted by the Authority aforesaid, 

be chosen. That the Members for the several Districts, or Counties, or 

Circles of the said Provinces respectively, shall be chosen by the 

Majority of Votes of such Persons as shall severally be possessed, 

for their own use and Benefit, of Lands or Tenements within 

such District, or County, or Circle, as the Case shall be, such 

Lands being by them held in Freehold, or in Fief, or in Roture, 

or by Certificate derived under the Authority of the Governor 

and Council of the Province of Quebec, and being of the yearly 4o. 
·value of Forty Shillings Sterling, or upwards, over and above 

all Rents and Charges payable out of or in respect of the same; 

and that the ~!embers for the several Towns or Townships 

within the said Provinces respectively shall be chosen by the 
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Majority of Votes of such Persons as either shall severally be possessed, for their own Use and Benefit of a Dwelling House and Lot of Ground in such To·wn or Township, such Dwelling House and Lot of Ground being by them held in like manner as 
aforesaid, and being of the yearly value of Five Pounds Sterling, or upwards, or, as having been resident within the said Town or Township for the Space of Twelve Calendar Months next before the Date of the Writ of SuDJ.mons for the Election, shall bona fide have paid One Year's Rent for the Dwelling House in which they shall have so resided) at the Rate of Ten Pounds Sterling peT 'A. nnum, or upwards. 

XXI. Provided always, and be it further enacted by the Authority aforesaid, That no Person shall be capable of being elected a Member to serve in either of the said Assemblies, or of 
sitting or voting therein, who shall be a Member of either of the said Legislative Councils to be established as aforesaid in the said Two Provinces, or who shall be a Minister of the Church of England, or a Minister, Priest, Ecclesiastic, or Teacher, 
either according to the Rites of the Church of Rome, or under any other Form or Profession of Religious Faith or Worship. 

XXII. Provided also, and be it further enacted by the Authority aforesaid, That no Person shall be capable of voting at any Election of a Member to serve in such Assembly, in either of the said Provinces, or of being elected at any such Election, who shall not be of the full Age of Twenty-one Years, and a natural-born Subject of His 11ajesty, or a Subject of His Majesty naturalized by Act of the British Parliament, or a Subject of His Majesty, having become such by the Conquest and Cession 
of the Province of Canada. 

XXIII. And be it also enacted by the Authority aforesaid, That no Person shall be capable of voting at any Election of a Member to serve in such Assembly, in either of the said Provinces, or of being elected at any such Election who shall have been attainted for Treason or Felony in any Court of Law within any of His Majesty's Don1inions, or who shall be within any Description of Persons disqualified by any Act of the Legislative Council and Assembly of the Province, assented to by His 
Majesty, His Heirs or Successors. 

XXIV. Provided also, and be it further enacted by the 
Authority aforesaid, That every yoter, bef~re he ~s ad;mitted to give his Vote at any such Election, shall, If required by any of the Candidates, or by the Returning Officer, take the following Oath, which shall be administe:ed in the English or French Language, as the Case may require: 

I, A .B., do declare and testify, in the Presence of Almighty 
God that I am, to the best of my Knowledge and Belief, of the 

c 
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full Age of Twenty-one Years, and that I have not voted befo1'e 
at this Elec'tion. 

And that every such Person shall also, if so required as 
aforesaid, make Oath, previous to his being admitted to vote, 
that he . is, to the best of his Knowledge and Belief, duly 
possessed of such Lands and Tenements, or of such a Dwelling 
House and Lot of Ground, or that he has bona fide been so 
resident, and paid such Rent for his Dwelling House, as entitles 
him, according to the Provisions of this Act , to give his Vote 
at such Election for the County, or District, or Circle, or for the 10 
Town or Township for which he shall offer the same. 

XXV. And be it further enacted by the Authority afore
said, That it shall and may be lawful for His Majesty, His Heirs 
or Successors, to authorize the Governor or Lieutenant Governor, 
or Person administering the Government within each of the said 
Provinces respectively, to fix the Time and Place of holding such 
Elections, giving not less than Eight Days Notice of such Time, 
subject nevertheless to such Provisions as may hereafter be made 
in these Respects by any Act of the Legislative Council and 
Assembly of the Province, assented to by His Majesty, His Heirs 20 

or Successors. 

* * * * * * * 
XXIX. Provided always, and be it enacted by the Authority 

aforesaid, that no Member, either of the Legislative Council or 
Assembly, in either of the said Provinces, shall be permitted to 
sit or to vote therein until he shall have taken and subscribed the 
following ~Oath, either before the Governor or Lieutenant 
Governor of such Province, or Person administering the Govern
ment therein, or before. some Person or Persons authorized by 
the said Governor or Lieutenant Governor, or other Person as 
aforesaid, to administer such Oath, and that the same shall be 30 
administered in the English or French Language, as the Case 
shall require: &c. &c. 

* * * * * * * 

No. 4 

The British North America Act 1840 [The Act of Union], 3-4 Vict., 
Chapter 35 (Imperial). 

An Act to re-unite the Provinces of lJ pp er and Lower Canada, 
and for the Government of Canada. 

[23rd July, 1840. J 
"Whereas it is necessary that Provision be made for the 

"good Government of the Provinces of Upper Canada and 40 
"Lower Canada, jn such Manner, as may secure the Rights and 
'( Liberties and promote the Interests of all Classes of Her 
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" Majesty's Subjects within the same : And whereas to this end A;Po::~1 x . 
" it is expedient that the said Provinces be re-united and form 
"One Province for the Purposes of Executive Government and The~~t ~£ 
'" Legislation : '' Be it therefore enacted by the Queen's most Union, 1840. 
E 11 M · b d · h h Ad · d C f th 3-4 Victoria xce ent aJesty, y an wit t e VIce an onsent o e Chapter 35' 
Lords Spiritual and Temporal, and Commons, in this present (Imperi~I) 
parliament assembled, and by the Authority of the same, That -contmued. 

it shall be lawful for Her Majesty, with the Advice of Her 
Privy Council, to declare, or to authorize the Governor General 
of the said Two Provinces of U pp eT and Lower Canada to 
declare, by Proclamation, that the said Provinces, upon, fro;m, 
and after a certain Day in such Proclamation to be appointed, 
which Day shall be within Fifteen Calendar Months next after 
the passing of this Act, shall form and be One Province, under 
the Name of the Province of Canada, and thenceforth the said 
Provinces shall constitute and be One Province, under the name 
aforesaid, upon, from, and after the Day so appointed as 
aforesaid. 

Repeal of Acts, II. And be it enacted, That so much of an Act passed 31 George III 

20 c. 
3
1. in the Session of Parliament held in the Thirty-first Year of the 

Reign of l(ing George the Third, intituled An A et to repeal 
certain Parts of an Act passed in the Fourteenth Year of His 
JJ!ajesty' s Reign, intituled 'An Act for making more effectual 
' provision for the Government of the Province of Quebec in 
' North America, ' and to make furth er Provision for the Govern
ment of the said Province , as provides for constituting and 
composing a Legislative Council and Assembly within each of 

30 

40 

the said Provinces respectively, and for the making of Laws; 
and also the whole of an Act passed in the Session of Parliament 
held in the First and Second Years of the Reign of Her present 

~- ~ . 2 Vict. Majesty, intituled An A et to make Temporary Provision for the 
Government of Lower Canada; and also the whole of an Act 
passed in the Sess]on of Parliament held in the Second and 
Third Years of the Reign of Her present Majesty, intituled 

c
2 ffs. 3 

vict. An A et to amend an A et of the last Ses:sion of Parliament, for 
making temporary Provision for the Government of Lower 
Canada; and also the whole of an Act passed in the Session of 

~- ~3,11 1~v.G~:. · Parliament held in the First and Second Years of the Reign 
rrr c. 

118
• of His late Majesty King William the Fourth, intituled An A et 

to amend an Act of the Fourteenth Year of His .. Majesty King 
George the Third, for establishing a Fund towards defraying 
the Charges of the Administration of Justice and the Support 
of Civil Government in the Province of Quebec in America, shall 
continue and remain in force until the day on which it shall be 
declared, by Proclamation as aforesaid, that the said Two 
Provinces shall constitute and be One Province as aforesaid, 
and shall be repealed on, from; and after such Day : Provided 
always, that the Repeal of the said several Acts of Parliament 
and Parts of Acts of Parliainent shall not be held to revive or 

[ 4 ] c2 
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give any Force or Effect to any Enactment which has by the 

said Acts, or any of them, been repealed or determined. 

III. And be it enacted, That from and after the Re-union 

of the said Two Provinces there shall be within the Province of 

Canada one Legislative Council and One Assembly, to be 

severally constituted and composed ]n the Manner hereinafter 

prescribed, which shall be called " The Legislative Council and 

...._t\.ssembly, of Canada;" and that, within the Province of 

Canada, Her Majesty shall have Po-wer, by and with the Advice 

and Consent of the said Legislative Council and Assembly, to 10 

make Laws for the Peace, Welfare and Good Government of the 

Province of Canada, such Laws not being repugnant to this Act, 

or to such parts of the said Act passed in the Thirty-first Year 

of the Reign of His said late Majesty as are not hereby repealed, 

or to any Act of Parliament made or to be made, and not hereby 

repealed, which does or shall, by express Enactment or by 

necessary Intendment, extend to the Provinces of U pp_er and 

Lower Canada, or to either of them, or to the Province of 

Canada; and that all such la·ws being passed by the said 

Legislative Council and Assembly, and assented to by Her 20 

Majesty, or assented to in Her Majesty's Name by the Governor 

of the Province of Canada. shall be valid and binding to all 

Intents and Purposes within the Province of Canada. 

IV. And be it enacted, That for the Purpose of composing 

the Legislative Council of the Province of Canada it shall be 

lawful for Her Majesty, before the time to be appointed for the 

first meeting of the said Legislative Council and Assembly, by 

an Instrument under the Sign Manual, to authorize the 

Governor, in her Majesty's Name, by an Instrument under the 

Great Seal of the said Provinoe, to summon to the said Legis- 30 

lative Council of the said Province such Persons, being not 

fewer than Twenty, as Her Ma~esty shall think fit; and that 

it shall also be lawful for Her Majesty from time to time to 

authorize the Governor in like Manner to summon to the said 

~egislative Council such other Person or Person as Her 

Majesty shall think fit, an that every erson who shall be so 

summoned snail thereby become a Member of the Legislative 

Council of the Province of Canada: Provided always, that no 

Person shall be summoned to the said Legislative Council of the 

Province of Canada who shall not he of the full Age of Twenty- 40 

one Years, and a natural-born Subject of Her }.1:ajesty, or a 

Subject of Her Majesty naturalized by Act of the Parliament of 

Great Britain, or by Act of the Parliament of the United 

Kingdom of Great Britain and I re land, or by an Act of the 

Legislature of either of the Provinces of Upper or Lower 

Canada, or by an Act of the Legislature of the Province of 

Canada. 
V.- And be it en~cted} That every Me:mber of .the Legislative 

Council of the Province of Canada shall hold his Seat therein 
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for the Term of his Life, but subject nevertheless to the 
Provisions hereinafter contained for vacating the same. 

JOINT 
APPENDIX. 

No. 4. 
VI. And be it enacted That it shall be lawful for any The Act of 

Member of the Legislative Council of the Province of Canada r~i~~t~~~· 
to resign his Seat in the said Legislative Council, and upon such Chapte~ 35' 

Resignation the Seat of such Legislative Councillor shall become (Im~~~~i~ued. 
vacant. 

VII. And be it enacted, That if any Legislative Councillor 
of the Province of Canada shall for Two successive Sessions of 
the Legislature -of the said Province fail to give his attendance 
in the said Legislative Council, without the Permission of Her 
Majesty or of the Governor of the said Province, signified by the 
said Governor to the Legislative Council, or shall take any Oath 
or make any Declaration or Acknowledgment of Allegiance, 
obedience or dherence to any Foreign Prince or Power, or shall 
d , concur in, or adopt any Act whereby he may become a 
Subject or Citizen of any Foreign tate or Po·wer, or whereby 
he may become entitled to the Rights, Privileges, or Immunities 
of a Subject or Citizen of any Foreign tate or Power, or shall 
become bankrupt,· or take the Benefit of any Law relating to 
Insolvent Debtors, or become a public Defaulter, or be at tainted 
of Treason or be convicted of Felony or of any infamous Crime, 
his Seat in such Council shall thereby become vacant. 

VIII. And be it enacted, That any Question which shall 
arise respecting any Vacancy in the Legislative Council of the 
Province of Canada, on occasion of any of the Matters aforesaid, 
shall be referred by the Governor of the Province of Canada to 
the said Legislative Council, 'to be by the said Legislative Council 
heard and determined : Provided always, that it shall be lawful, 
either for the Person respecting whose Seat such Question shall 
have arisen, or for Her ~1ajesty's Attorney General for the said 
Province on Her Maiesty's Rehalf. to appeal from the Deter
mination of the said Council in such Case to Her Majesty, and 
that the Judgment of Her Majesty given with the Advice of Her 
Privy Council thereon shall be final and conclusive to all Intents 
and ·Purposes. 

IX. And be it enacted, That the Governor of the Province 
of Canada shall have Power and Authority from Time to Time, 
by an Instrument under the Great Seal of the said Province, to 
appoint One Member of the said Legislative Council to be 
Speaker of the said Legislative Council, and to remove him, and 
appoint another in his Stead. 

X. And be it enacted, That the Presence of at least Ten 
Members of the said Le~islative Council. including the Speaker, 
shall be necessary to constitute a Meeting for the Exercise of its 
Powers; and that all Questions which shall arise in the said 
Legislative Council shall be decided by a Majority of Voices of 
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the Members present other than the Speaker, and when the 

Voices shall be equal the Speaker shall have the casting Vote. 

XI. And be it enacted, That for the purpose of constituting 

the Legislative Assembly of the Province of Canada, it shall be 

lawful for the Governor of the said Province, within the Time 

herein-after mentioned, and thereafter from time to time as 

occasion shall require, in Her Majesty's Name and by an Instru

ment or Instruments under the Great Seal of the said Province, 

to summon and call together a Legislative Assembly in and for 

the said Province. 
XII. And be it enacted, That in the Legislative Assembly 

of the Province of Canada to be constituted as aforesaid the 

Parts of the said Province which now constitute the Provinces 

of Upper and LoweT Canada respectively shall, subject to the 

Provisions herein-after contained, be represented by an equal 

Number of Representatives, to be elected for the Places and in 

the Manner herein-after mentioned. 

10 

* * * * * * * 
XXVII. And be it enacted, That until Provisions shall ) 

otherwise be ;made by an Act or Acts of the Legislature of the 

Province of Canada all the Laws 'vhich at the Time of the 20 

passing of this Act are in force in the Province of Upper 

Canada, and all the Laws which at the Time of the passing of 

the said Act of Parliament, intituled An Act to make temporary 

Provision .for the Government of Lower Canada, were in force 

in the Province of Lower Canada, relating to the Qualification 

and Disqualification of any Person to e e ected or to sit or vote 

as a Member of the Assembly in the said Provinces respectively 

(except those which require a Qualification of Property in 

Candidates for Election, for which Provision is herein-after 

made), and relating to the Qualification and Disqualification of 30 

Voters at the Election of e e · the Assemblies of 

the said Provinces respectively , and to the Oaths to be taken by 

any such Voters, and to the Powers and Duties of Returning 

Officers, and the Proceedings at such Elections, and the Period 

during which such Elections may be lawfully continued, and 

relating to the Trial of controverted Elections, and the Pro

ceedings incident thereto, and to the vacating of Seats of 

Members, and the issuing and Execution of new Writs in case 

of any Seat being vacated otherwise than by a Dissolution of 

the Assembly, shall respectively be applied to Elections of 40 

Members to serve in the Legislative Assembly of the Province 

of Canada for Places situated in those Parts of the Province of 

Canada for which such Laws were passed. 

XXVIII. And be it enacted, That no Person shall be 

capable of being elected a Member of the Legislative Assembly 

of the Province of Canada who shall not be leg-ally or equitably 

seised as of Freehold, for his own Use and Benefit, of Lands 
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or Tenements held in Free and Common Soccage, or seised or 
possessed, for his own Use and Benefit, of Lands or Tenements 
held in Fief or in Roture, vvithin the said Province of Canada, 
of the va~ue. of Five Hundred Pounds of Sterling Money of Great Brtta~n, over and above all Rents, Charges, Mortgages, 
and Incumbrances charged upon and due and payable out of or 
affecting the san1e; and that every Candidate at such Election, 
before he shall be capable of being elected, shall, if required by 
any other Candidate, or by any Elector, or by the Returning Officer, make the following Declaration: 

" I, A. B., do declare and testify, that I am duly seised 
" at Law or in Equity as of Freehold, for my own Use and 
" Benefit, of Lands or Tene1nents held in free and common 
" Soccage [ oT duly seised or possessed, for my own use and 
" benefit, of lands or tenements held in Fief or in Roture 
" (as the case may be) J in the Province of Canada, of the 
"of the Value of Five hundred Pounds of Sterling Money 
" of Great Britain, over and above all Rents, Mortgages, 
" Charges, and Incumbrances charged upon or due and 
" payable out of or affecting the same; and that I have not 
" collusively or colourably obtained a Title to or become 
" possessed of the said Lands and Tenements, or any Part 
"thereof, for the Purpose of qualifying or enabling me to 
" be returned a Member of the Legislative Assembly of the 
" Province of Canada." 

* * * * * * * 

No. 5 
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No. 5. 

Lord Brougham's Act, 13-14 Victoria, Chapter 31 (Imperial). Lo~d Brough· 
am s Act. 
13-14 Victoria An Act for shortening the Language used in Acts of Parliament. C(1hapte~ 13)1 

mpena 
[lOth June, 1850. J 

Be it declared and enacted by the Queen's most Excellent 
Majesty, by and with the Advice and Consent of the Lords 
Spiritual and Temporal, and Commons, in this present Parliarnent assembled, and by the Authority of the same, That every 
Act to be passed after the Commencement of this Act may be altered, amended, or repealed in the sarne Session of Parliament, 
any Law or Usage to the contrary notwithstanding. 

* * * * * * * IV. Be it enacted, That in all Acts Words importing the 
Masculine Gender shall be deemed and taken to include Females, 
and the Singular to include the Plural, and the Plural the Singular, unless the contrary as to Gender or Number is 
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expressly provided; and the Word " Month '' to mean Calendar 
Month, unless Words be added showing Lunar Month to be 
intended; and " County '' shall be held to mean als~ County of 
a Town or of a City, unless such extended Meaning IS expressly 
excluded by Words; and the Vvord " Land '' shall Include 
Messuages, Tenements, and Hereditaments, Houses and 
Buildings, of any Tenure, unless where there are Wo~ds to 
exclude Houses and Buildings, or to restrict the Meaning to 
Tenements of some particular Tenure; and the Words " Oath,'' 
'( Swear," and "Affidavit " shall include Affirmation, Declara- 10 
tion, affirming, and declaring, in the Case ~f Persons by Law 
allowed to declare or affirn1 instead of swearing. 

* * * * >)(< :l(< * 
VIII. Be it declared and enacted, That this Act shall 

and take effect from and immediately after the commence 
Commencement of the next Session of Parliament. 

* * * * * * * 

No. 6 

The Union Act Amendment Act, 17-18 Victoria, Chapter 118 
(Imperial). 

An Act to e;mpower the Legislature of Canada to alter the 
Constitution of the Legislative Council for that Province, 20 

and for other Purposes. 
[11th August, 1854. J 

"Whereas an Act of the Session of Parliament holden in 
"the Third and Fourth Years of Her Majesty, Chapter Thirty
" five, to reunite the Provinces of U pp eT and Lower Canada, 
"and for the Government of Canada, provides amongst other 
" things for the Establishment of a Legislative Council in the 
"Province of Canada, consisting of Members summoned thereto 
"by the Governor, under the Authority of Her Majesty as 
" therein specified: And whereas it is expedient that the Legis- 30 
"lature of the said Province should be empowered to alter the 
c: Constitution of the said Legislative Council: And whereas the 
" said Act requires Amendment in other respect :" Be it 
enacted by the Queen's most Excellent Majesty, by and with the 
Advice and Consent of the Lords Spiritual and Temporal and 
Commo~s, in this present Parliament assembled, and by the 
Authority of the same, as follows : 

I. It shall be lawful for the Legislature of Canada, by 
any Act or Acts to be hereafter for that Purpose passed, to 
alter the Manner of composing the Legislative Council of the 40 

r 

tJJ 
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said Province, and to make it consist of such Number of Mem- A;~xr:Ix . 
bers appointed or to be appointed or elected by such Persons and 
in such Manner as to the said Legislature may seem fit, and to Th ~- . 6~ 
fix the Qualifications of the Persons capable of being so Ac:. mo 
appointed or elected, and by such Act or Acts to make Pro- !~endment 
vision, if they shall think fit, for the separate Dissolution by 17-ia 
the Governor of the said Legislative Council and Legislative 6~~~[!~~ 118 . sse;mbly respectively, and for the Purposes aforesaid to vary (Imperial) 
and repeal in such Manner as to them may seem fit all or any of -continued. 
the Sections and Provisions of the said recited Act, and of any 
other Act of Parliament now in force which relate to the Con-
stitution of the Legislative Council of Canada : Provided always, 
that any Bill or Bills which shall be passed by the present Legis-
lative Council and Assembly of Canada for all or any of the 
Purposes aforesaid shall be reserved by the said Governor, 
unless he think fit to withhold Her Majesty's Assent thereto, 
for the Signification of Her Majesty's Pleasure, and shall be 
subject to the Enactments of the said recited Act of the Third 
and Fourth Years of Her Majesty, Chapter Thirty-five, Section 
Thirty-nine, which relate to Bills so reserved for the Significa-
tion of Her Majesty's Pleasure. 

II. As soon as the. Constitution of the Legislative Council 
of the Province of Canada shall have been altered under such 
Act or Acts so assented to by Her Majesty as aforesaid, all Pro
visions of the said recited Acts of Parliament of the Third and 
Fourth Years of Her Majesty, Chapter Thirty-five , and of any 
other Act of Parliament now in force relating to the Legislative 
Council of Canada, shall be held to apply to the Legislative 
Council so altered, except so far as such Provisions may have 
been varied or repealed by such Act or Acts of the Legislature 
of Canada so assented to as aforesaid. 

Ill. It shall be lawful for the Legislature of Canada from 
Time to Time to vary and repeal all or any of the Provisions 
of the Act or Acts altering the Constitution of the said Legis
lative Council : Provided always, that any Bill for any such 
Purpose which shall vary the Qualification of Councillors, or 
the Duration of Office of such Councillors, or the Power of the 
Governor to dissolve the Council or Assembly, shall be reserved 
by the Governor for the Signification of Her Majesty' s Pleasure 
in ;manner aforesaid. 

IV. It shall be lawful for the Legislature of Canada, by 
.any Act or Acts reserved for the Signification of Her Majesty's 
Pleasure, and whereto Her Majesty shall have assented as 
hereinbefore provided, to vary or repeal any of the Provisions 
of the recited Act of Parliament of the Third and Fourth Years 
of Her Majesty which relate to the Property Qualification of 
J\1embers of the Legislative Assembly. 

D 
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No. 7 

The British North America Act, 1867, 30-31 Victoria, Chapter 3 (Imperial). 

An Act for the Union of Canada: Nova Scotia, and New Brunswick, and the 

Government thereof; and for Purposes connected therewith. 

[29th 11arch 1867] 

Whereas the Provinces of Canada, Nova Scotia, and New Brunswick 

have expressed their Desire to be federally united into One Dominion under 

the Crown of the United Kingdom of Great Britain and Ireland, with a 

Constitution similar in Principle to that of the United Kin dom: 

n w ereas sue a nion -vvou con uce to the Welfare of the 10 

Provinces and promote the Interests of the British Empire : 

And whereas on the Establishment of the lTnion by Authority of Parlia

ment it is expedient, not only that the Constitution of the Legislative 

Authority in the Dominion be provided for, but also that the Nature of the 

Executive Governn1ent therein be declared: 

And whereas it is expedient that Provision be made for the eventual 

Admission into the Union of other Parts of British North America: 

Be it therefore enacted and declared by the Queen's most Excellent 

!fajesty, by and with the Advice and Consent of the Lords Spiritual and 

Temporal, and Commons, in this present Parliament assembled, and by the 20 

Authority of the same, as follows : 

I.-PRELIMINARY. 

1. This Act may be cited as The British North America Act, 1867. 

2. The Provisions of this Act referring to Her Majesty the Queen 

extend also to the Heirs and Successors of Her Majesty, Kings and Queens 

of- the United Kingdon1 of Great Britain and Ireland. 

II. -UNION. 

3. It shall be lawful for the Queen, by and with the Advice of Her 

Majesty's Most Honourable Privy Council, to declare by Proclamation that 

on and after a Day therein appointed, not being more than Six Month~ 30 

after the passing of this Act, the Provinces of Canada, Nova Scotia and 

New Brunswick shall form and be One Dominion under the Na~e of 

Canada; and on and after that day those three Provinces shall form and 

be One Dominion under that N aine accordingly. 

4. The s~bsequent Provisions of this Act shall, unless it is otherwise 

expressed or irnplied, commence and have effect on and after the Union 

~hat is to sal, on and af~er the d~y appointed for. t~e Union ta.ki~g effect 

In the Queen s Proclamation; and In the same Provisions, unless It Is other

wise expressed or implied, the name Canada shall be taken to mean Canada 

as constituted under this .~et. . . 40 

5. Canada shall be divided Into four Provinces, named Ontario Quebec 

Nova Scotia, and New Brunswick. ' ' 

. 6. The p~rts of the Provin~e of Canada ~as it exists at the passing of 

this Act) which formerly constituted respect1vely the Provinces of Upper 

/I 
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Canada and Lower Canada shall be deemed to be severed, and shall form JoiNT 
APPENDIX. two separate Provinces. The part which formerly constituted the Province of Upper Canada shall constitute the Province of Ontario; and the part B .t~b." 7· ~hich formerly constituted the Province of Lower Canada shall constitute N~r~~ t.h p · f Q b 

America e rovince o ue ec. 
Act 1867 7. The Provinces of Nova Scotia and New Brunswick shall have the 30-31 · same limits as at the passing of this Act Victoria, · . . . Chapter 3 8. In the general Census of the Population of Canada which IS hereby (Imperi~I) required to be taken in the year One thousand eight hundred and seventy- -contmued. 10 one, and in every tenth year thereafter, the respective Populations of the Four Provinces shall be distinguished. 

Ill. -ExECUTIVE PowER. 
9. The Executive Government and Authority of and over Canada is hereby declared to continue and be vested in the Queen. 
10. The Provisions of this .. A.ct referring to the Governor General extend and apply to the Governor General for the time being of Canada, or other the Chief Executive Officer or Administrator for the time being carrying on the Government of Canada on behalf and in the name of the Queen, by whatever title he is designated. 

20 11. There shall be a Council to aid and advise in the Government of Canada, to be styled the Queen's Privy Council for Canada; and the ersons who are to be members of that Council shall be from time to time chosen and summoned by the Governor General and sworn in as Privy Councillors, and Inembers thereof may be from time to time removed by the Governor General. 
12. All Powers, Authorities, and Functions which under any Act of the Parliament of Great Britain, or of the Parliament of the United Kingdom of Great Britain and Ireland or of the Legislature of Upper Canada, Lower Canada, Canada, Nova Scotia, or New Brunswick, are 30 at the Union vested in or exercisable by the respective Governors or Lieutenant Governors of those Provinces, with the advice, or with the the advice and consent, of the respective Executive Councils thereof, or in conjunction with those Councils, or with any number of Members thereof, or by those Governors or Lieutenant Governors individually, shall, as far as the same continue in existence and capable of being exercised after the Union, in relation to the Government of Canada, be vested in and exerciseable by the Governor General, with the advice or with the advice and consent of or in conjunction with the Queen's Privy Cooncil for Canada, or any Members thereof, or by the Governor General individually, as the case 40 requires, subject nevertheless (except with respect to such as exist under Acts of the Parliament of Great Britain or of the Parliament of the U nite.d Kingdom of Great Britain and Ireland) to be abolished or altered by the Parliament of Canada. 
13. The provisions of this Act referring to the Governor General in Council shall be construed as referring to the Governor General acting by and with the advice of the Queen's Privy Council for Canada. 
14. It shall be lawful for the Queen, if Her Majesty thinks fit, to authorise the Governor General from time to time to appoint any person 
[ 4] 
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or any persons jointly or severally to be his Deputy o.r Dep~ties within any 
part or parts of Canada, and in that capacity to exercise during the p~easure 
of the Governor General such of the Powers Authorities, and Functions of ' . 
the Governor General as the Governor General deems It necessary or 
expedient to assign to him or them, subject to any limitations or directions 
expressed or given by the Queen; but the appointment of such a ~eputy 
or Deputies shall not affect the exercise by the Governor General himself 
of any Power, Authority, or Function. . .. 

15. The Comn1and-in-Chief of the Land and Naval Mihtia, and of 
all Naval and Military Forces, of and in Canada, is hereby declared to 10 

continue and be vested in the Queen. 
16. Until the Queen otherwise directs, the seat of Government of 

Canada shall be Ottawa. 
IV.-LEGISLATIVE PowER. 

17. There shall be One Parliament for Canada, consisting of the Queen, 
an Upper House styled the Senate, and the House of Commons. 

18. The Privileges, Immunities, and Powers to be held, enjoyed, and 
exercised by the Senate, and by the House of Commons and by the Members 
thereof respectively shall be such as are from time to time defined by Act 
of the Parliament of Canada, but so that the saine shall never exceed those 20 
at the passing of this Act, held, enjoyed, and exercised by the Commons 
House of Parliament of the United Kingdom of Great Britain and Ireland 
and by the Members thereof. 

19. The Parliament of Canada shall be called together not later than 
six months after the Union. 

20. There shall be a Session of the Parliament of Canada once at least 
in every year, so that twelve months shall not intervene between the last 
sitting of the Parliament in one Session and its first sitting in the next 
Session. 

The Senate. 30 

21. The Senate shall, subject to the Provisions of this Act, consist of 
Seventy-two Members, who shall be styled Senators. 

22. In relation to the Constitution of the Senate Canada shall be 
deemed to consist of three divisions: 

1. Ontario; 
2. Quebec; 
3. The Maritime Provinces, Nova Scotia and New Brunswick· which 

three d~visions shall .(subject to the Prov~sions of this Act) be equally repre
sented In the Senate, as follows: Ontario .by twenty-four Senators; Quebec 
by twenty-four Senators; and the Maritime Provinces by twenty-four 40 
Senators, twelve thereof representing Nova Scotia and twelve thereof 
representing New Brunswick. · ' 

~n the case of Que~ec each of the twenty-four Senators representing that 
Province shaH be appointed for One of the twenty- our Electoral Divisions 
of .Lower Canada specified in Schedule A. to Chapter One of the Con
solidated Statutes of Canada. 

23. The Qualifications of a Senator shall be as follows:
(1) e s all be of the full Age of thirty Years : 

., 
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(2) He shall be either a natural-born Subject of the Queen, or a Subject A~~;:~IX. 
Of the Queen naturalised by an Act of the Parlian1ent of reat 
:Britain or of the Parliament of the United Kingdom of G.reat B }~~- 7· 
Britain and Ireland, or of the Legislature of One of the Provinces N~r~~ 
of Upper Canada, Lower Canada, Canada, Nova Scotia, or New ~~e18~7 Brunswick, before the Union, or of the Parliament of Canada 30~31 · 
after the Union · Victoria, 

· . Chapter 3 
(3) :&.. shall be legall or equitabl eised as of Freehold for Ins own (Imperi.al) 

use and benefit of lands or tenements held in Free and Common -contmued. 
10 Socage, or seised or possessed for his own use and benefit of lands 

or tenements held in Franc-Alleu or in Roture, within the Province 
for which he is appointed, of the value of four thousand dollars, 
over and above all rents, dues, debts, charges, mortgages, and 
incumbrances due or payable out of or charged on or affecting 
the same: 

(4) His Real and Personal Property shall be together worth four 
t ousand dollars over and above his debts and liabilities : 

(5) He shall be resident in the Province for which he is appointed : 
(6) In the Case of Quebec he shall have hi Real Property Qualification 

20 in the Electoral Division for which h is appointed, or shall be 
resident in that Division. 

24. The Governor General shall from time to time, in the Queen's 
name, by instrument under the G-reat Seal of Canada, sum1non ualified 

ersons to the Senate; and, subject to the provisions of this Act, every 
person so summoned shall become and be a Member of the Senate and a 
Senator. 

25. Such Persons shall be first summoned to the Senate as the Queen by 
Warrant under Her Majesty's Royal Sign Manual thinks fit to approve, 
and their names shall be inserted in the Queen's Proclamation of Union. 

30 26. If at any time on the Recommendation of the Governor General the 
Queen thinks fit to direct that three or six Members be added to the Senate, 
the Governor General may by Summons to three or six qualified persons (as 
the case may be), representing equally the three Divisions of Canada, add to 
the Senate accordingly. 

27. In case of such addition being at any time made, the Governor 
General shall not sumn1on any person to the Senate, except on a further like 
direction by the Queen on the like recornmendation, until each of the three 
Divisions of Canada is represented by twenty-four Senators, and no more. 

28. The number of Senators shall not at any time exceed seventy-eight. 
40 29. enator shall, subject to the provisions of this Act, hold his 

place in the Senate for life. 
30. A Senator may by writing under his hand addressed to the Governor 

General resign his place in the Senate, and thereupon the same shall 
be vacant. 

31. The place of a Senator shall become vacant in any of the following 
cases: 

(1) If for two consecutive Sessions of the Parliament he fails to give 
his attendance in the Senate : 

(2) If he takes an Oath or makes a Declaration or Acknowledgment of 



JoiNT 
APPENDIX. 

No. 7. 
British 
North 
America 
Act, 1867. 
30-31 
Victoria, 
Chapter 3 
(Imperial) 
-continued. 

22 

Allegiance Obedience, or Adherence to a Foreign Power, or does 
an act whereby he becomes a Subj~ct or Ci~i~en _, or entitled. to 
the Rights or Privileges of a SubJect or Citizen, of a Foreign 

Power: 
(3) If he is adjudged Bankrupt or Insolvent or applies for the benefit 

of any law relating to Insolvent Debtors, or becomes a public 

Defaulter: 
(4) If he is attainted of Treason or convicted of Felony or of any 

infamous Crime : 
(5) If he ceases to be qualified in respect of Property or of Residence; 10 

provided, that a Senator s~all not be demned to have. ceas~d. to be 
qualified in respect of Residence by reason only of his residing at 
the Seat of the Government of Canada while holding an Office 
under that Government requiring his Presence there. 

32. When a vacancy happens in the Senate by Resignation, Death, or 
otherwise, the Governor General shall by Summons to a fit and qualified 
Person fill the Vacancy. 

33. If any Question arises respecting the Qualification of a Senator or 
a vacancy in the Senate the same shall be heard and determined by the 
Senate. no 

34. The Governor General may from time to time, by instrument 
under the Great Seal of Canada, appoint a Senator to be Speaker of the 
Senate, and may remove him and appoint another in his stead. 

35. Until the Parliament of Canada otherwise provides, the presence 
of at least J.i if teen Senators, including the Speaker, shall be necessary to 
onstitute a Meeting of the Senate for the Exercise of its Powers. 

36. Questions arising in the Senate shall be decided by a majority of 
voices, and the Speaker shall in all cases have a vote, and when the voices 
are equal the decision shall be deemed to be in the negative. 

The House of Ccmmons. 0 

37. The House of Commons shall, subject to the Provisions of this Act, 
consist of One hundred and eighty-one Members, of whom Eighty-two shall be 
elected for Ontario, Sixty,:_five for Quebec, Nineteen for Nova Scotia, and 
Fifteen for New Brunswick. 

38. The Governor General shall from time to time, in the Queen's 
Name, by instrument under the Great Seal of Canada, summon and call 
together the House of Commons . 

. 39. A Senator shall not be capable of being elected or of sitting or 
voting as a Member of the House of Commons. 

40. -until the . Parliament of Canada otherwise provides, Ontario, 40 
Que~ec , Nova Scotia, and New Brunswick shall, for the purposes of the 
election of Me1nbers to serve in the House of Comntons be clivided into 
Electoral Districts as follows : ' 

1.-0NTARIO. 

Ontari? .shall be divided into the Counties, R.idings of Counties, Cities, 
parts of C1t1es, and Towns enumerated in the first Schedule to this Act, 
~ach whereof shall be an Electoral District, each such District as nu1nbered 
In that Schedule being entitled to return one rnentber. 
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2.-QUEBEO. JoiNT 

Quebec shall be divided into sixty-five Electoral Districts, composed of APPENDIX. 

the sixty-five Electoral Divisions into which Lo·wer Canada is at the B .t~t 7· 
passing of this Act divided under chapter two of the Consolidated Statutes ~~~r~~ 
of Canada, chapter seventy-five of the Consolidated Statutes for Lower 1:U:.e18~7 Canada and the Act of the Provjnce of Canada of the twenty-third year 3o~i1 . · 
of the Queen, chapter one, or any other Act an1ending the same in force 6~ctota, 3 at the Union, so that each such Electoral Division shall be for the purposes (rr:Ee:fal) 
of this Act an Electoral District entitled to return one member. -contmued. 

3.-NOVA SOOTIA. 

Each of the eighteen Counties of Nova Scotia shall be an Electoral 
District. The County of Ilalifax shall be entitled to return 
two members, and each of the other Counties one member. 

4.- SEW BRUNSWICK. 

Each of the fourteen Counties into which New Brunswick is divided, 
including the City and County of St. John, shall be an Electoral District. 
The City of St. John shall also be a separate Electoral District. Each of 
those fifteen Electoral Districts shall be entitled to return one member. 

41. Until the Parliament of Canada otherwise provides, all laws in 
20 force in the several Provinces at the Union relative to the following matters 

or any of them, namely,-the Qualifications and Disqualifications of Persons 
to be elected or to sit or vote as Members of the House of Assembly or 

egislative Assembly in the several Provinces, the Voters at Elections of 
sue Members the Oaths to be taken by Voters, the Returning Officers, their 
Powers and Duties, the Proceedings at Elections, the Periods during which 
Elections may be continued, the Trial of controverted Elections, and Pro
ceedings incident thereto, the vacating of Seats of Men1bers, and the 
Execution of new \Vrits in case of Seats vacated otherwise than by Dissolu
tion,-shall respectively apply to Elections of Members to serve in the 

ao House of Commons for the same several Provinces. 
Provided that, until the Parliament of Canada otherwise provides, at 

any Election for a Member of the House of Commons for the District of 
Algoma, in addition to Persons qualified by the Law of the Province of 
Canada to vote, every male British subject, aged Twenty-one Years or 
upwards, being a householder, shall have a Vote. 

42. For the First Election of Members to serve in the House of 
Commons the Governor General shall cause Writs to be issued by such 
Person, in such form and addressed to such Returning Officers as he 
thinks fit. 

40 The Person issuing Writs under this Section shall have the like powers 
as are possessed at the Union by the Officers charged with the issuing of 
Writs for the Election of Members to serve in the respective House of 
Assembly or Legislative Assembly of the Province of Canada, Nova Scotia, 
or New Brunswick; and the Returning Officers to ·whom Writs are directed 
under this Section shall have the like powers as are possessed at the Union 
by the Officers charged with the returning of Writs for the Election of 
Members to serve in the same respective House of Assembly or Legislative 
Assembly. 
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43. In case a Vacancy in the Representation in the House of. Commons 

of any Electoral District happens before the Meeting of the Parliament, .or 

after the Meeting of the Parliament, before provision is made by the Parlia

ment in this Behalf, the Provisions of the last foregoing Section of this 

Act shall extend and apply to the issuing and returning of a Writ in 

respect of such vacant District. 
44. The House of Commons on its first assembling after a General 

Election shall proceed with all practicable speed to elect one of its Members 

to be Speak er. 
45. In case of a vacancy happening in the Office of Speaker by Death, 10 

Resignation, or otherwise, the House of Commons shall with all practicable 

speed proceed to elect another of its Members to be Speaker. 

46. The Speaker shall preside at all Meetings of the House of Commons. 

47. Until the Parliament of Canada otherwise provides, in case of the 

absence for any reason of the Speaker from the Chair of the House of 

Commons for a period of forty-eight consecutive hours, the House may elect 

another of its Members to act as Speaker, and the Member so elected shall 

during the continuance of such absence of the Speaker have and execute all 

the powers, privileges and duties of Speaker. 

48. The Presence of at least twenty Members of the House of 20 

Commons shall be necessary to constitute a meeting of the House for the 

Exercise of its Powers, and for that purpose the Speaker shall be reckoned 

as a Member. 
49. Questions arising in the House of Commons shall be decided by a 

Majority of :voices other than that of the Speaker, and when the voices 

are equal, but not otherwise, the Speaker shall have a vote. 

50. Every House of Commons shall continue for Five Years from the 

day of the Return of the Writs for choosing the House (subject to be sooner 

dissolved by the Governor-General) , and no longer. 

51. On the completion of the census in the year one thousand eight 30 

hundred and seventy-one, and of each subsequent decennial census, the 

representation of the four Provinces shall be re-adjusted by such authority, 

in such manner and from such time as the Parliament of Canada from time 

to time provides, subject and according to the following rules:-

(1) Quebec shall have the fixed number of sixty-five members: 

(2) There shall be assigned to each of the other Provinces such a number 

of Members as wiJI bear the san1e proportion to the number of its 

population (ascertained at such census) as the number sixty-five 

bears to the number of the population of Quebec (so ascertained) : 

(3) In the computation of the number of members for a Province a 40 

fractional part not exceeding one-half of the whole number 

requisite for entitling the Province to a member shall be dis

regarded; but a fractional part exceeding one-half of that number 

shall be equivalent to the ·whole number: 

(4) On any such re-adjustment the number of members for a Province 

shall not be reduced unless the proportion which the number of 

the pop~lation of the Province bore to the nu~ber of the aggregate 

population of Canada at the then last preceding re-adjustment of 
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the nun1ber of members for the Province is a certained at the then JoL-T 
APPENDIX. latest census to be dimini hed by one twentieth part or upwards : 

(5) Such re-adju tment shall not take effect until the termination of n .t~f" 7· 
the then existing Parliament. N~r~~11 

52. The Number of Members of the House of Comrnons may be from !~eY8~7 tin1e to time increased by the Parlia1nent of Canada, provided the pro- 30~31 . · 

portionat~ Representation of the Provinces prescribed by thi Act is not ~1~~~~r:~ · 3 thereby disturbed. (Imperia l) 

JJtl oney Vote ; Royal Assent. 
10 53. Bills for appropriating any part of the Public Revenue, or for 

imposing any Tax or Impost, shall originate in the I-Iou e of Commons. 
54. It shall not be lawful for the House of Common to adopt or pass 

any Vote, Resolution, Address, or Bill for the Appropriation of any part 
of the Public Revenue, or of any Tax or In1post to any Purpose that has 
not been first recommended to that House by Mes age of the Governor 
General in the Session in which , uch Vote, Resolution, Addre , or Bill 
is proposed. 

55. Where a Bill passed by the Hou es of the Parliament is presented 
to the Governor General for the Queen's Assent, he shall declare, according 20 
to his discretion, but subject to the Provisions of this Act and to Her 
Majesty's Instructions, either that he assents thereto in the Queen's Name, 
or that he withholds the Queen's Assent, or that he re erve the Bill for the 
Signification of the Queen's Pleasure. 

56. Where the Governor General as ents to a Bill in the Queen's Name. 
he shall by the first convenient Opportunity send an authentic copy of the 
Act to One of Her 1\1ajesties Principal Secretarie of State, and if the 
Queen in Council within two years after Receipt thereof by the Secretary of 
State thinks fit to disallow the Act, such disallowance (with a Certificate of 
the Secretary of State of the day on whjch the Act was received by him) being 

30 signified by the Governor General , by Speech or Me sage to each of the 
~ouses of the Parlimnent or by Proclamation, shall annul the Act from 
and after the day of such Signification. 

57. A Bill reserved for the Signification of the Queen, s Pleasure shall 
not have any force unless and until, within t\vo years fron1 the day on which 
it \Vas presented to the Governor General for the Queen's Assent, the 
Governor General signifies, by Speech or Message to each of the Houses of 
the Parliament or by Proclamation, that it has received the Assent of the 
Queen in Council. 

An entry of every such Speech, Mes age, or Proclamation shall be n1ade 
40 in the Journal of each House, and a duplicate thereof duly attested shall be 

delivered to the proper Officer to be kept among the Records of Canada. 

V .- PROVINCIAL CoNSTITUTIONS. 

E x ecutive Power. 
58. Fo1· each Province there shall be an officer tyled the Lieutenant 

"overnor appointed by the overnor General in Coi1ncil by instrun1ent 
unaer the Great eal of Canada. 

59. A Lieutenant overnor hall ho·ld Office during the Plea ure of the 
Governor General; but any Lieutenant Governor appointed after the Com-

[4] E 
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mencement of the First Session of the Parliament of Canada shall not be 

removable within five years from his Appointment, except for cause 

assigned, which shall be co:rpmunicated to him in writing within one Month 

llifter the Order for his removal is made, and shall be comrnunicated by 

Message to the Senate and to the House of Commons within one week there

after if the Parliament is then sitting, and if not then within one week a.fter 

the commencement of the next Session of the Parliament. 

60. The Salaries of the Lieutenant Governors shall be fixed and 

provided by the Parliament of Canada. 
61. Every Lieutenant Governor shall, before assuming the Duties of 10 

his Office, make and subscribe before the Governor General or ome Person 

a;uthorised by him Oaths of Allegiance and Office similar to those taken 

by the Governor General. 
62. The Provisions of this Act referring to the Lieutenant Governor 

extend and apnly to the Lieutenant Governor for the Time being of each 

Province, or other the Chief Executive Officer or Administrator for the time 

being carrying on the Government of the Province, by whatever title he is 

designated. 
63. The Executive Council of Ontario and of Quebec shall be con1po ed 

of such Persons as the Lieutenant Governor from time to time thinks fit, ~o 

and in the first instance of the following ·Officers, namely :-the Attorney 

General, the Secretary and Registrar of the Province, the Treasurer of the 

Province, the Commissioner of Crown lands, and the Connnissioner of 

Agriculture and Public Works, -with in Quebec the Speaker of the Legisla

tive Council and the Solicitor-General. 
64. The Constitution of the Executive Authority in each of the Pro

vinces of Nova Scotia and New Brunswick shall, subject to the provisions 

of this Act, continue as it exists at the Union until altered under the 

Authority of this Act. 
65. All Powers, A .. uthorities, and Functions which under any Act of the 30 

Parliament of Great Britain, or of the Parliament of the United Kingdon1 

of Great Britain and Ireland, or of the Legislature of Upper Canada, Lower 

Canada, or Canada, were or are before or at the Union vested in or exercise

able by the respective Governors or Lieutenant Governors of those Provinces, 

with the Advice or with the ..._<\_dvice and Consent of the respective Executive 

Councils thereof, or in conjunction ·with those Councils, or with any number 

of Members thereof, or by those Governors or Lieutenant Governors 

individually, shall, as far as the san1e are capable of being exercised after 

the Union in relation to the Government of Ontario and Quebec respectively, 

be ves~ed in and shall or may be exercised by the Lieutenant Governor of 40 

Ontario and Quebec respectively, with the Advice or ·with the Advice and 

Consent of or in conjunction with the respective Executive Councils, or any 

Me~bers th~reof or by the Lieutenan.t Governor individually, as the case 

requires, sub] ect nevertheless (except with respect to such as exist under Acts 

of the Parliament of Great Britain, or of the Parliament of the -united 

Kingdom of Great Britain and Ireland) to be abolished or altered by the 

respective Legislatures of Ontario .and Quebec. · 

66. The Provisions of this Act referring to the Lieutenant Governor 

in Council shall be construed as referring to the Lieutenant Governor of the 

Province acting by and \Vith the advice of the Executive Council thereof. :30 
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67. The Governor General in Council n1ay from tin1e to tin1e appoint A;~;;~nr. 
an Administrator to execute the Office and Functions of Lieutenant (}overnor 
during his Absence, Illness, or other Inability. n,·t~f" 7· 

68. Unless and until the Executive Governn1ent of any Province other- N~r~~11 

wise directs with respect to that Province, the Seats of Government of the ~~e?8g7 Provinces shall be as follows, namely :-of Ontario, the City of Toronto; 30.-31 . · 
of Quebec, the City of Quebec; of Nova Scotia, the City of Halifax; and "'(;1~~~[~; · 7. 

of New Brunswick, the City of Fredericton. (Imperi~I) 

Legislative Power. 
1.- 0STARIO. 

69. There shall be a Legislature for Ontario consisting of the 
Lieutenant Governor and of One House, styled the Legislative Assembly of 
Ontario. 

70. The Legislative .A .. sse1nbly of Ontario shall be composed of Eighty
two Men1bers to be elected to represent the Eighty-two Electoral Districts set 
forth in the First Schedule to this Act. 

2.- QeEBEC. 

-contznued. 

71. There shall be a Legislature for Quebec consisting of the 
Lieutenant Governor and of Two Houses, styled the Legislative Council of 

20 Quebec and the Legislative Assen1bly of Quebec. 
72. The Legislative Council of Quebec shall be composed of twenty-four 

Men1bers, to be appointed by the Lieutenant Governor, in the Queen's Name, 
by Instrun1ent under the Great Seal of Quebec. One being appointed to 
represent each of the twenty-four Electoral Divisions of Lower Canada in 
this Act referred to, and each holding Office for the tern1 of his life, unless 
the Legislature of Quebec otherwise provides under the provisions of 
this Act. 

73. The Qualifications of the Legislative Councillors of Quebec shall be 
the an1e as those of the Senators for Quebec. 

30 74. The place of a Legislative ouncillor of Quebec shall become vacant 
in the cases, m1ttati .. : mutandis, in which the place of Senator becomes 
vacant. 

75. When a vacancy happens in the Legislative Council of Quebec, by 
Re ignation, Death, or otherwise, the Lieutenant Governor, in the Queen's 

an1e, by Instrument under the Great Seal of Quebec, shall appoint a fit 
and ualified )erson to fill the Vacanc T. 

76. If any question arises respecting the Qualification of a Legislative 
Councillor of Quebec, or a vacancy in the Legislative Council of Quebec, 
the san1e shall be heard and deter1nined by the Legislative Council. 

40 77. The Lieutenant Governor may from time to time, by Instrument 
under the Great Seal of Quebec, appoint a Member of the Legislative Council 
of Quebec to be Speaker thereof, and may remove hin1 and appoint another 
in his stead. 

7 . Until the Legislature of Quebec otherwi e provides, the Presence of 
at least ten Members of the Legislative Council, including the peaker, shall 
be necessary to constitute a Meeting for the ExerciRe of its Po\vers. 

[ 4] E 2 



J OINT 
APPENDIX. 

No. 'T. 
Brit ish 

Jorth 
America 
Act, 1867. 
30-31 
Victoria, 
Chapter 3 
(I mperial) 

- continued. 

28 

79. Questions arising in the Legislative Council o.f Quebec shall be 

decided by a Majority of Voices, and the Sp~a.ker shall In all cases have. a 

Vote, and when the Voices are equal the decision shall be deemed to be In 

the negative. . 
80. The Legislative Assembly of Quebec shall be composed of sixty-five 

Members, to be elected to represent the sixty-five Electoral Divisions or 

Districts of Lower Canada in this Act referred to, subject to alteration 

thereof by the Legislature of Quebec: Provided that it shall not be lawful 

to present to the Lieutenant Governor of Quebec for Assent any Bill for 

altering the limits of any of the Electoral Divisions or Districts mentioned 10 

in the Second Schedule to this Act, unless the Second and Third Readings of 

such Bill have been passed in the Legislative Asse1nbly with the concurrence 

of the Majority of the Mmnbers representing all those Electoral Divisions 

or Districts, and the Assent shall not be given to such Bill unless an A __ ddress 

has been presented by the Legislative Assembly to the Lieutenant Governor 

stating that it has been so passed. 

:3.- 0 R TARIO A SD QU EBEC. 

81. The Legislatures of Ontario and Quebec respectively shall be called 

together not later than six Months after the Union. 
82. The Lieutenant Governor of Ontario and of Quebec shall fron1 tinte 20 

to time, in the Queen's N a_me, by Instrument under the Great Seal of the 

Province, sumn1on and call together the Legislative Assernbly of the 

Province. 
83. Until the Legislature of Ontario or of Quebec otherwise provides a 

person accepting or holding in Ontario or in Quebec any Dffice, Con1n1ission, 

or Employment, permanent or temporary, at the nomination of the 

Lieutenant Governor, to which an annual salary, or any fee, allowance, 

emo ument , or profit of any kind or amount whatever from the Province is 

attached, shall not be eligible as a Member of the Legislative Assen1bly of 

the respective Province, nor shall he sit or vote as such; but nothing in this 30 

section shall n1ake ineligible an Person being a J\1ember of the Executive 

Council of the respective Province, or holding any of the following Offices, 

tha.t is to say, the Offices of Attorney General, Secretary and Registrar of 

the Province, Treasurer of the Province, Commissioner of Crown Lands, anq 

Commissioner of Agriculture and Public Works, and in Quebec Solicitor 

General, or shall disqualify him to sit or vote in the House for which he is 

elected, provided he is elected while holding such office. 
84. Until the Legislatures of Ontario and Quebec respectively other

wise prov1 e, all laws ·which at the nion are in force in those Provinces 

respectively, relative to the following Matters, or any of them, narrwly :

the Qualifications and Disqualifications of ersons to be elected or: to 'j t o 40 

vote as Members of the Assemb y of anada, the Qualifica6ons or Dis

qualificatio~s of Voters, the C?aths to be tak~n y oters, t e eturning 

ffi?ers, t~e1r powers a~d duties, the P~oceedings at Elections, the periods 

during which such Elections may be continued, and the trial of controverted 

Elections and the Proceedings incident thereto, the vacating of the Seats of 

Men1bers and the issuing and execution of ne·w· Writs in case of Seats 

vacated otherwise than by Dissolution,-shall respectively apply to Election"' 
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of Members to erve in the respective LeQ'islative A sernblies of Ontario JoiNT 
L) APPENDIX. and Quebec. 

Provided that, until the Legislature of Ontario otherwise provides, at n ,}·~t 7· 
any Election for a Member of the Legislative Asse1nbly of Ontario for the N1

;r~~~ 
District of Algoma in addition to persons qualified by the Law of the !~er~~67 Province of Canada to vote, ~vert Male British Subject, aged twenty-one 39~31 . · 
years or upwards, ~eing a househo der, s all hav~ a vote. . . "61~~~:~~· 3 85. Every Legislative Assembly of Ontario and every Legislative (Imperi~l) 
Assembly of Quebec shall continue for four years froin the day of the return -contwueil. 

10 of the Writs for choosing the same (subject nevertheless to either the 
Legislative .._t\.ssembly of Ontario or the Legislative Assembly of Quebec being 
sooner dissolved by the Lieutenant Governor of the Province) and no longer. 

86. There shall be a Session of the Legislature of Ontario and of that 
of Quebec once at least in every Year, so that twelve J\1onths shall not 
intervene between the last Sitting of the Legislature in each Province in 
one Session and its first Sitting in the next Session. 

87. The following provisions of this Act respecting the House of 
Commons of Canada shall extend and apply to the Legislative Assemblies 
of Ontario and Quebec, that is to say :-the Provisions relating to the 

20 Election of a Speaker originally and on Vacancies, the Duties of the 
Speaker, the .. A .. bsence of the Speaker, the Quorum, and the Mode of voting, 
as if those provisions ·were here re-enacted and rnade applicable in term to 
each such Legislative Assembly. 

4.- XOVA S COTIAAXD"NETV BRUN WICK. 

·ss. The Constitution of the Legislature of each of the Provinces of 
Nova Scotia and New Brunsw-ick shall, subject to the provisions of this 
Act, continue as it exists at the Union until altered under the Authority of 
this Act; and the House of ~t\.ssembly of N e"\v Brunswick existing at the 

30 passing of this Act shall, unless sooner dissolved, continue for the period 
for which it was elected . 

.>.- ONTARIO, QUEBEC, AND .~VOVA COTIA. 

9. Each of the Lieutenant Governors of Ontario, Quebec, and Nova 
Scotia shall cause Writs to be issued for the First Election of Mernbers of 
the Legislative Assembly thereof in such form and by such erson as he 
thinks fit, and at such time and addressed to such Returning 0 1cer as the 
Governor General directs, and so that the first Election of Member of 
Assembly for any Electoral District or any Subdivision thereof shall be held 
at the same time and at the an1e places as the Election for a Men1ber to 

40 serve in the House of Comn1ons of Canada for that Electoral District. 

6.- THE FOUR PROVINCE S. 

90. The following provisions of this Act respecting the Parliament of 
Canada, namely :-the provisions relating to Appropriation and Tax Bills, 
the Recomrnendation of 1!oney Votes , the Assent to Bills, the Disallowance 
of Acts, and the Signification of Pleasure on Bills reserved,--shall extend 
and apply to the Legislatures of the several Provinces as if those Provisions 
\Yere here re-enacted and n1ade applicable in terms to the respective Pro-
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vinces and the Legislatures thereof) with the substitution of the Lieutenant 
Governor of the Province for the Governor General , of the Governor General 
for the Queen and for a Secretary of State, of one Year for two Years, and 
of the Province for Canada. 

VI. - DISTRIBUTION OF L EGISLATIVE PowERS. 

Powers of the Parliament. 
91. It shall be lawful for the Queen, by and with the Advice and 

Consent of the Senate and House of Co1nmons to make Laws for the Peace, 
Order, and good Government of Canada, in relation to a Matters not 
comin within the Classes of Subjects by this Act assigned exclusively to the 10 

egm atures of the Provinces ; and for greater certainty, but not so as to 
restrict the generality of the foregoing terms of this section, it is hereby 
declared that . (notwithstanding anything in this Act) the exclusive Legis
lative Authority of the Parliament of Canada extends to all Matters coming 
within the Classes of Subjects next hereinafter enun1erated ; that is to say:-

1. The Public Debt and Property. 
2. The Regulation of Trade and Commerce. 
3. The raising of Money by any Mode or Syste1n of Taxation. 
4. The borrowing of Money on the Public Credit. 
5. Postal Service. 
6. The Census and Statistics. 
7. Militia, ~1ilitary, and Naval Service, and Defence. 
8. The fixing of and providing for the Salaries and Allowances of Civil 

and other Officers of the Government of Canada. 
9. Beacons, Buoys, Lighthouses, and Sable Island. 

10. Navigation and Shipping. 
11. Quarantine and the Establishment and 11aintenance of Marine 

Hospitals. 

20 

12. Sea Coast and Inland Fisheries. 
13. Ferries between a Province and any British or Foreign Country or 30 

between Two Provinces. 
14. Currency and Coinage. 
15. Banking, Inoorporation of Banks, and the issue of paper mone..v_ 
16. Savings Banks. 
17. Weights and Measures. 
18. Bills of Exchange and Promissory Notes. 
19. Interest. 
20. Legal Tender. 
21. Bankruptcy and Insolvency. 
22. Patents of Invention and Discovery. 
23. Copyrights. 
24. Indians, and Lands reserved for the Indians. 
25. Naturalisation and Aliens. 
26. Marriage and Divorce. 
27. The Criminal Law, except the Constitution of Courts of Crintinal 

Jurisdiction, but including the Procedure in Crirninal Matters. 
28. The Establishn1ent, Maintenance , and Management of Penitentiaries. 

40 
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29. Such Classes of Subjects as are expressly excepted in the Enumera- A:~;~rx. 
tion of the Classes of Subjects by this Act assigned exclusivelY. to 
the Legislatures of the Provinces. · B .t~1°· 7· 

1'1 lS 1 

And any Matter coming within anv of the classes of Subjects enumerated Nort~ 
in this Section shall not be deemed to come within the class of Matters of a ~~~Ys~7. 
local or private nature comprised in the Enumeration of the classes of ~--31 . 

Subjects by this Act assigned exclusivelv to the Legislatures of the Ch~~;~: ' 3 
Provinces. V (Imperi~l) 

-conttnued. 

Exclu ive Powers of Provincial LegislatuTe . 
10 92. In each Province the Legislature may exclusively make Laws in 

relation to Matters coming within the classes of Subjects next hereinafter 
enumerated; that is to say :-

1. The An1endment from time to time, notwithstanding anything in 
t 1 et o the onstitutlon of the Province, except as regards the 

ffice of Lieutenant Governor. 
2. irect Taxation within the rovince in order to the raising of a 

Revenue for Provincial Purposes. 
3. ffhe borrowing of Money on the sole Credit of the Province. 
4. The Establishment and Tenure of Provincial Offices and the 

20 Appointment and Payment of Provincial Officers. 
5. The Management and Sale of the Public Lands belonging to the 

Province and of the Timber and Wood thereon. 
6. The Establishment, Maintenance, and Management of Public and 

Reformatory Prisons in and for the Province. 
7. The Establishment, Maintenance, and Managen1ent of Hospitals, 

Asylums, Charities, and Eleemosynary Institutions in and for the 
Province, other than Marine Hospitals. 

8. Municipal InstitJutions in the Province. 
9. Shop, Saloon, ·Tavern, Auctioneer, and other Licences in order to 

30 the raising of a Revenue for Provincial, Local, or Municipal 
Purposes. 

10. Local 'Vorks and Undertakings other than such as are of the 
following Classes :-

a. Lines of Steam or other Ships, Railways, Canals, Tele
graphs, and other Works and Undertakings connecting 
the Province ·with any other or others of the Provinces, or 
extending beyond the Limits of the Province : 

b. Lines of Steam Ships between the Province and any British 
or Foreign Country : 

40 c. Such Works a , although wholly situate within the Pro-
vince, are before or after their Execution declared by the 
Parliament of Canada to be for the general Advantage of 
Canada or for th Advantage of Two or n1ore of the 
Provinces. 

11. The Incorporation of Con1panies ·with Provincial Objects. 
12. The Solemnization of Marriage in the Province. 
13. Property and ivil Rights in the Province. 
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The Administration of Justice in the Province, including the 
Constitution, Maintenance, and Organization of Proyincia~ Courts, 
both of Civil and of Criminal Jurisdiction, and Including Pro-
cedure in Civil Matters in those Courts. 
The Imposition of Punishment by Fine, Penalty, or In1l?risonnwnt 
for enforcing any Law of the Province made in relation to any 
Matter coming within any of the Classes of Subjects enumerated 
in this Section. 
Generally all Matters of a merely local or private Nature In the 
Province. 10 

* * * * * * 
IX.-MIS CELLA EOUS PROVISIONS. 

General. 

127. If an Person being at the assina of this Act a Member of the 
Legislative Counc1 o anada, 1 J ova Scot1a, or New Bruns·w·ick, to whon1 a 
Place in the Senate is offered, does not within thirty days thereafter by 
writing under his hand addressed to the Governor General of the Province 
of Canada or to the Lieutenant Governor of Nova Scotia or New Brunswick 
(as the case may be) , accept the same, he shall be deen1ed to have declined 
the same; and any Person -vvho, being at the passing of this .... L\..ct a Member 20 
of the Legislative Council of Nova Scotia or New Brunswick, accepts a 
Place in the Senate, shall thereby vacate his Seat in such Legislative Council. 

128. Every Member of the Senate or House of Commons of Canada 
shall before taking his Seat therein take and subscribe before the Governor 
General or some Person authorised b hin1, and every Men1ber of a Legisla
tive Counci or Legislative Assembly of any Province shall before taking his 
Seat therein take and subscribe before the Lieutenant Governor of the 
Province or some Person authorised by him, the Oath of Allegiance con
tained in the Fifth Schedule to thjs Act; and every Member of the Senate 
of Canada and every Men1ber of the Legislative Council of Quebec shall30 
also, before taking his Seat therein, take and subscribe before the Governor 
General, or some Person authorised by him, the Declaration of Qualification 
contained in the same Schedule. 

* * * * * * 
133. Either the English or the French Language may be used by an 

Person in the Debates of the Houses of the Parliament of Canada an ot 
the Hou?es of the Legislature of Quebec ; and both those Languages shall 
be used 1n the respective Records and Journals of those Houses ; and either 
?f tho~e L_anguages rnay be used by an P rson ~r in any Pleading or Proce s 
In or Issuing from any Court of Canada established under this Act , and in 40 
or from all or any of the Courts of Quebec. 

The Acts of the Parliament of Canada and of the Legislature of 
Quebec shall be printed and published in both those languages. 

* * * * * 
XI.-~ DMrssroN oF OTHER CoLONIES. 

146. It shall be lawful for the Queen, by and with the advice of her 
Majesty's Most Honourable Privy Council , on Addresses from the Houses 
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of the Parliament of Canada, and from the Houses of the respective Legis- JoiNT 
APPENDIX. latures of the Colonies or Provinces of Newfoundland, Prince Edward 

Island, and British Columbia, to admit those Colonies or Provinces, or any B . ~t 7· 
of them, into the Union , and on Address from the Houses of the Parliament ;~;~~ 
of Canada to admit Rupert's Land and the North-Western Territory, or ~n:ey~~7 either of them, into the Union, on such terms and conditions in each case 30~31 · 
as are in the Addresses expressed, and as the Queen thinks fit to approve, ;;~cto;i~, 7 
subject to the provisions of this ... ~et; and the provisions of any Order in (I~Ee~faJ) 
Council in that behalf shall have effect as if they had been enacted by the -conttnutd. 

10 Parliament of the United Kingdom of Great Britain and Ireland. 
14 7. In case of the Admission of Newfoundland and Prince Edward 

Island, or either of then1, each shall be entitled to a representation in the 
Senate of Canada of four members, and (notwithstanding anything in this 
A~ct) in case of the admission of Newfoundland the normal number of 
Senators shall be seventy-six and their maximum number shall be eighty-two; 
but Prince Edward Island when admitted shall be deemed to be comprised 
in the third of the three divisions into which Canada is in relation to the 
constitution of the Senate, divided by this Act, and accordingly, after the 
admission of Prince Edward Island, whether Newfoundland is admitted or 

20 not, the representation of Nova Scotia and New Brunswick in the Senate 
shall, as vacancies occur, be reduced from twelve to ten members respec
tively, and the representation of each of those Provinces shall not be 
increased at any time beyond ten, except under the provisions of this Act for 
the appointment of three or six additional Senators under the direction of 
the Queen. 

No. 8 

The British North America Act, 1871, 34-35 Vict., Chapter 28 (Imperial). 

No. 8. 
The British 
~orth 
America 
Act, 1871. 
34'-35 

An Act respecting the establishment of Provinces in the Dominion of r~~~~[~~· 
28

. 
Canada. 

30 (29th June, 1871.) 

Whereas doubts have been entertained respecting the powers of the 
Parliament of Canada to establish Provinces in Territories admitted, or 
which may hereafter be admitted into the Dominion of Canada, and to 
provide for the representation of such Provinces in the said Parliament, 
and it is expedient to remove such doubts, and to vest such powers in the 
said Parliament : 

Be it enacted by the Queen's most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and Commons, 
in this present Parliament assembled, and by the authority of the same, 

40 as follows :-
1. This Act may be cited for all purposes as " The British North 

America Act, 1871." 
2. The Parliament of Canada n1ay from time to time establish new 

Provinces in any territories forming for the time being part of the Dominion 
r 4 1 F 
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of Canada, but not included in any Province thereof, and may, at t~1e. time 

of such establishment, make provision for the constitution and administra

tion of any such Province, and for the passing of laws for the pe~ce, _order, 

and good government of such Province, and for its representation In the 

said Parliament. 
3. The Parliament of Canada may from time to time with the consent 

of the Legisl~ture of any Province of the said Dominion, increase, 

diminish, or otherwise alter the limits of such Province, upon such terms 

and conditions as may be agreed to by the said Legislature, and may, with 

the like consent, make provision respecting the effect and operation of any 10 

such increase or diminution or alteration of territory in relation to any 

Province affected thereby. 
4. The Parliament of Canada n1ay from time to time make provision 

for the administration, peace, order and good governn1ent of any territory 

not for the time being included in any Province. 
5. The following Acts passed by the said Parliament of Canada, and 

intituled respectively: "An Act for the temporary government of Rupert's 

" Land and the North Western Territory when united with Canada," and 

" An Act to amend and continue the Act thirty-two and thirty-three \ 7 ictoria, 

" chapter three, and to establish and provide for the government of the 20 

"Province of Manitoba," shall be and be deemed to have been valid and 

effectual for all purposes whatsoever from the date at which they respectively 

received the ~ssent, in the Queen's name, of the Governor-General of the 

said Dominion of Canada. 
6. Except as provided by the third section of this Act, it shall not be 

competent for the Parliament of Canada to alter the provisions of the last

mentioned 1\.ct of the said Parliament, in so far as it relates to the 

Province of Manitoba, or of any other Act hereafter establishing new 

Provinces in the said Dominion, subject always to the right of the Legisla

ture of the Province of Manitoba to alter from time to time the provisions 30 

of any law respecting the qualification of electors and members of the 

Legislative Assembly, and to make laws respecting elections in the said 

Province. 

No. 9 

Order in Council admitting the Colony of British Columbia into the Union. 

At the Court of Windsor, the 16th day of May, 1871. 

. Present: The Queen_'s Most Excellent Majesty, His Royal Highness 

Prince Arthur, Lord Privy Seal, Earl Cowper, Earl of Kimberley Lord 

Chamberlain, Mr. Secretary Cardwell, and Mr. Ayrton. ' 

Whereas by ~he " British N ~rth A m er-ica A et, 1867," provision was 40 

made for the union of the Provinces of Canada, Nova Scotia and New 

Brunswick in~o the Dominion of Canada, and it was (amongst other things) 

enacted that It should be lawful for the Queen, by and with the advice of 

Her Majesty's Most Honourable Privy Council, on addresses from the 
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houses of parliament of Canada and of the legislature of the Colony of JorNT 
B APPENDIX. ritish Columbia, to admit bhat colony into the said union, on such 
terms and conditions as should be in the addresses expressed, and as the 

0 
d No._ 9. 

Queen should think fit to approve, subject to the provisions of the said c~u~1~i;n 
Act; and it was further enacted that the provisions of any order in council td~ittin1 the 

in that behalf should have effect as if they had been enacted by the n~i~~h o 

parliament of the United Kingdom of Great Britain and Ireland: ~otlumhbia. 
. m o t e And whereas by addresses from the houses of parliament of Canada, nion, 

and fron1 the legislative council of British Columbia respectively, of which i~~~ May, 
10 addresses copies are contained in the schedule to this order annexed, Her -continued. 

Majesty was prayed, by and with the advice of Her Most Honourable Privy 
Council, under the one hundred and forty-sixth section of the hereinbefore 
recited Act, to adrnit British Columbia into the Dominion of Canada, on 
the terms and conditions set forth in the said addresses: 

And whereas Her Majesty has thought fit to approve of the said terms 
and conditions-2 it is hereby declared by Her Majesty, by and with the 
advice of her Privy Council, in pursuance and exercise of the powers vested 
in Her Majesty by the said Act of parliament, that f1·om and after the 
twentieth, day of Juty, one thousand e1:ght hundred and seventy-one, the said 

20 cotony of British Columbia shall be admitted into and become part of the 
Dominion of Canada, upon the terms and conditions set forth in the herein
before recited addresses. And, in accordance with the terms of the said 
addresses relating to the electoral districts of British Columbia, for which 
the first election of members to serve in the House of Commons of the said 
Dominion shall take place, it is hereby further ordered and declared that 
such electoral districts shall be as follows : 

(Here follows an enumeration of those electoral districts.) 
And the Right Honourable Earl of Kimberley, one of Her Majesty's 

principal secretaries of state, is to give the necessary directions therein 
30 accordingly. 

ARTI-IUR HELPS. 

Schedule. 

Address of the Senate of Canada. 

To the Queen's \1ost Excellent Majesty. 

Most Gracious Sovereign, 
We, your 1fajesty's most dutiful and loyal subjects, t~e Senate of 

Canada in parlian1ent assembled, humbly approach your MaJesty for the 
purpose of representing: -

That by a despatch from the Gover~or of Brit~sh Columbia, dated 
40 23rd January, 1871, with other papers laid before this house, by message 

from His Excellency the Go~ernor-Ge_neral, of the 27t~ Februa:ry last, this 
house learns that the legislative council of that c~lony, In council ~ssembled, 
adopted, in January last, an address represent~ng t~ your MaJe~t:r that 
British Columbia was prepared to enter Into union With the Dominion of 
Canada, upon the ter1ns and conditions mentioned in the said address, 
which is as follows :-

[ 4 ] F2 
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To the Queen's Most Excellent Majesty. 

Most Gracious Sovereign, 
We, your Majesty's most dutiful and l~yal subj~cts, the members of 

the legislative council of British Columbia, In cou~cil assembled, humbly 
approach your Majesty for the purpose of r~pres.entlng :-. . 

That, during the last sessio~ .of the legi~la~Ive oounci~, the subJe?t. of 
the admission of the colony of British Columbia Into the ~nion or Domn~Ion 
of Canada was taken into consideration, and a resolution on the subJect 
was agreed to, ernbodying the terms upon which it was proposed that this 
colony should e.p.ter the union. . 10 

That after the close of the session, delegates were sent by the goye~n-
ment of this colony to Canada to confer with the g?ve:rnment of t_he Dominion 
with respect to the admission of British Colu1nbia Into the union upon the 
terms proposed; 

That after considerable discussion by the delegates with the members 
of the government of the Dominion of Cana~a, the terms ~nd condi~ions 
hereinafter specified were adopted by a committee of the Privy Council of 
Canada, and were by them reported to the Governor-General for his 
approval; 

That such terms were communicated to the government of this colony 20 

by the Governor-General of Canada, in a despatch dated July 7th, 1870, 
and are as follows:-

* * * * * * * 
8. British Coh11nbia shall be entitled to be represented in the Senate 

by three members, and by six members in the House of Commons. The 
representation to be increased under the provisions of " British North 
America Act, 1867 ." 

9. The influence of the Dominion government will be used to secure 
the continued maintenance of the naval station at Esquimalt. 

10. The provisions of the "British j_Vorth America A et, 1867," shall 
(except those parts thereof which are in terms made, or by reasonable intend- 30 
ment may be held to be specially applicable to and only affect one and not 
the whole of the provinces now compTising the Dominion, and except so far 
as the same may be varied by this min~tte) be applicablg to British Columbia 
in the same way and to the like e.xtent as they apply to the other provinces 
of the Dominion, and as if the colony of British Col1.tmbia had been one of 
the provinces originally united by the said A et. 

* * * * * * * 
. 1~. _ TheT consti.tution of t~e executive a~tt~o.'n.ty and of the leg1'slature 

of HT~t~sh C olumb~a shall subJect to the prov~s~ons of the "British North 
A meTica A et, 1867," continue as existing at the time of the union ?tntil 
altered under the authority of the said A et, it being at the same time under- 40 
stoo~ that the gover~ment of the Dominion will.readily consent to the intro
duction of responsible government when desired by the inhabitants of 
British Columbia, and it being likewise understood that it is the intention 
of the Governor of Br:itish Columbia, und~r .the authority of the .Secretary 
of State for the oolonies, to amend the existing constitution of the legisla
ture by providing that a majority of its n1embers shall be elective." 

K OTE.-The address of the House of Commons is identical in its terms. 

~--=-- -
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No. 10 JoiNT 
APPENDIX. 

he Parliament of Canada Act, 1875, 38-39 Vict., Chapter 38 Imper1a . The T ( . l) No. 10. 

Parliament 
A A . . f h p 1. of Canada n et to remove certain doubts " r1 th respect to the powers o t e ar Ia- Act, 1875. 

ment of Canada, under section 18 of the British North An1erica Act, 1867. 3\~~3t9 . 
IC ona, 

(19th July 1875.) Chapte~ 38 
' (Impenal) 

Whereas by section 18 of the British North America Act, 1867, it is 
provided as follows : " The privileges , immunities, and po-wers to be held, 
enjoyed, and exercised by the Senate and by the House of Commons and 
by the members thereof respectively, shall be such as are from time to time 

10 defined by Act of the Parlian1ent of Canada, but so that the same shall 
never exceed those at the passing of this _t\.ct, held. enjoy~d, C~nd exercised 
by the Commons House of Parliament of the United Kingdom of Great 
Britain and Ireland, and by the n1embers thereof." 

And whereas doubts have arisen with regard to the power of defining 
by an Act of the Parliament of Canada, in pursuance of the said section, 
the said privileges, powers or in1munities; and it is expedient to remove 
such doubts: 

Be it therefore enacted by the Queen's Most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Temporal, and 

20 Commons, in this present Parliament assembled , and b:v the authority of 
the sarne, as follows :-

1. Section 18 of the British North America Act, 1867, is hereby 
repealed, without prejudice to anything done under that section, and the 
following section shall be substituted for the section so repealed:-

The privileges , immunities, and powers to be held, enjoyed and exer
cised by the Senate and by the House of Commons, and by the members 
thereof , respectively, shall be such as are from tin1e to time defined by Act 
of the Parliament of Canada , but o that any Act of the Parliament of 
Canada defining such privileges, immunities and powers shall not confer 

30 any privileges, immunitie~ or powers exceeding those at the passing of 
such Act held, enjoyed and exercised by the Commons House of Parliament 
of the United Kingdom of Great Britain and Ireland, and by the members 
thereof. 

2. The Act of the Parliament of Canada passed in the thirty-first year 
of the reign of her preseut 11ajesty, chapter twenty-four, intituled " An _._L\..ct 
to provide for oaths to ·witnesses being administered in certain cases for 
the purposes of either House of Parlian1ent," shall be deemed to be valid, 
and to have been valid as from the date at which the royal assent was given 
thereto by the Governor-General of the Dominion of Canada. 

40 3. This Act may be cited as the Parliament of Canada Act, 1875. 
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No. 11 

The British North America Act, 1886, 49-50 Victoria, 
Chapter 35 (Imperial). 

An Act respecting the Representation in. the ~arliament of 
Canada of Territories which for the time being form part 
of the Dominion of Canada, but are not included in any 
Province. 

[25th June, 1886. J 

Whereas it is expedient to en1po¥~er ~he Parliament of 
Canada to provide for the representation In the Senate and 10 
House of Commons of Canada or either of the;m, of any terri
tory which for the time being' forms part of the Dominion of 
Canada but is not included in any province: 

Be' it therefore enacted bv the Queen's most Excellent 
Majesty, by and with the advice and consent of the Lo~ds 
Spiritual and Temporal, and Commons, in this present Parha
ment assembled, and by the authority of the same, as follows:-

1. The Parliament of Canada may from ti;me to time make 
provision for the representation in the Senate and House of 
Commons of Canada, or in either of them, of any territories 20 

which for the time being form part of the Dominion of Canada, 
but are not included in any province thereof. 

2. Any Act passed by the Parliament of Canada before 
the passing of this Act for the purpose mentioned in this Act, 
shall, if not disallowed by the Queen, be, and shall be deemed to 
have been, valid and effectual from the date at which it received 
the assent, in Her 11ajesty's name, of the Governor-General of 
Canada. 

It is hereby declared that any Act passed by the Parliament 
of Canada, whether before or after the passing of this Act, for 30 

the purpose mentioned in this Act or in the British North 
America Act, 1871, has effect, notwithstanding anything in the 
British North America Act, 1867, and the number of Senators 
or the number of Members of the House of Commons specified in 
the last mentioned Act is increased by the number of Senators 
or of Members, as the case 1nay be, provided by any such Act 
of the Parliament of Canada for the representation of any 
provinces or territories of Canada. 

3. This Act may be cited ::ts the British North America Act, 
1886. 40 

This Act and the British North A1nerica Act 1867 and the 
British North. America Act, 1871, s~3:ll be construed 'together, 
and may be cited together as the British North America Acts, 
1867 to 1886. 

\ / 
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No. 12 

The Interpretation Act, 1889, 52-53 Victoria, Chapter 63 
(Imperial). 

An Act for consolidating enactments relating to the Construction 
of Acts of Parliament and for further shortening the 
Language used in Acts of Parliament. 

[30th August, 1889. J 
Be it enacted by the Queen's n1ost Excellent Majesty, by 

and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same, as follows : 

Re-enactment of existing Rules. 
1. ( 1) In this Act and in every Act passed after the year 

One thousand eight hundred and fifty, whether before or after 
the commencement of this Act, unless the contrary intention 
appears:-

(a) words importing the masculine gender shall include 
females; and 

(b) words in the singular shall include the plural, and 
words in the plural shall jnclude the singular. 
(2) The same rules shall be observed in the construction of 

every enactment relating to an offence punishable on indictment 
or on summary conviction, ·when the enactment is contained in 
an Act passed in or before the year One thousand eight hundred 
and fifty. 

* * * * * * * 
Supplemental. 

* * * * * * * 
41. The Acts described in the Schedule to this Act are 

hereby repealed to the extent appearing in the third column 
of the Schedule. 

* * * * * * * 
43. This may be cited as the Interpretation Act, 1889. 

* * * * * * * 
SCHEDULE. 

ENACTMENTS REPEALED. 

Session and 
Title or Short Title. Extent of 

Chapter. Repeal. 

* * * * 
13 & 14 Vict. An Act for shortening the The whole Act. 

c. 21. language used in Acts of 
Parliament. 

* * * * 
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No. 13 

The British North America Act, 1915, 5-6 George V, 
Chapter 45 (Imperial). 

An Act to amend the British North A1nerica Act, 1867. 
[19th May, 1915. J 

Be it enacted by the King's most Excellent Majesty, by and 

with the advice and consent of the Lords Spiritual and Tem

poral, and Co:mmons, in this present Parliament assembled, and 

by the authority of the same, as follows :- IO 

1. (1) Notwithstanding anything in ithe British North 

A m erica A et, 1867, or in any Act amending the same, or in 

any Order in Council <:>r terms or .conditions of union made or 

approved under the sa1d Acts or 1n any Act of the Canadian 

Parliament :-
(i) The number of senators provided for under section 

twenty-one of the British North A m erica A et, 1867, is 

increased from seventy-two to ninety-six; 

(ii) The Divisions of Canada in relation to the constitu-
20 

tion of the Senate provided for by section twenty-two of 

the said Act are increased from three to four, the Fourth 

Division to comprise the Western Provinces of Manitoba, 

British Columbia, Saskatchewan, and Alberta, which four 

Divisions shall (subject to the provisions of the said Act and 

of this Act) be equally represented in the Senate as follows: 

Ontario by twenty-four senators; Quebec by twenty-four 

senators; the Maritime Provinces and Prince Edward Island 

by twenty-four senators, ten thereof representing Nova 

Scotia, ten thereof representing New Brunswick; and four 

thereof representing Prince Edward Island; the Western 30 

Provinces by twenty-four senators, six thereof representing 

Manitoba, six thereof representing British Columbia, six 

thereof representing Saskatchewan, and six thereof r&

presenting Alberta; 
(iii) The number of persons ·who:m by section twenty-six 

of the said Act the Governor-General of Canada may, upon 

the direction of His Majesty the King, add to the Senate, 

is increased from three or six to four or eight, representing 

equally the four divisions of Canada; 40 
(iv) In case of such addition being at any time made, 

the Governor-General of Canada shall not summon any 

person to the Senate except upon a further like direction 

by His Majesty the King on the like recommendation to 

represent one of the four Divisions, until such Division is 

represented by twenty-four .senators and no more; 

(v) The number of senators shall not at any time exceed 

one hundred and four; 
.. ' 
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49 & 50 
10 Vict., c. 35. 

(vi) The representation in the Senate to which by 
section one hundred and forty-seven of the British North 
America A et, 1867, Newfoundland would be entitled in 
case of its admission to the Union is increased from four 
to six members, and in case of the admission of Newfound
land into the Union, notwithstanding anything in the said 
Act or in this Act, the normal number of senators shall be 
one hundred and two, and their maximum number one 
hundred and ten; 

(vii) Nothing herein contained shall affect the powers 
of the Canadian Parliament under the British North 
America Act, 1886. 

20 

30 

Constitution 
of House of 
Commons. 

Short tith•. 

(2) Paragraphs (i) to (vi) inclusive of subsection (1) of this 
section shall not take effect before the termination of the now 
existing Canadian Parliament. 

2. The British North America Act, 1867, is amended by 
adding thereto the following section immediately after section 
fifty-one of the said Act:-

" 51a. Notwithstanding anything in this Act, a Pro
" vince shall always be entitled to a number of members 
" in the House of Commons not less than the number of 
" senators representing such Province.'' 
3. This Act may be cited as the British North America Act, 

1915, and the British North A m erica Acts, 1867 to 1886, and 
this Act may be cited together as the British North A m erica 
Acts, 1867 to 1915. 

No. 14 

The Interpretation Act, Statutes of the Province of Canada, 1849, 
12 Victoria, Chapter 10. 

(25th April, 1849.) 
Whereas it is desirable to avoid, by the Establishment of some general 

rules for the interpretation of Acts of the Provincial Parliament, the 
continual repetition therein of words, phrases and clauses, which are 
rendered necessary solely by the want of such rules .... Be it enacted ... 

That each provision shall extend and apply to each Act passed in this 
present Session or in any future Session of the Provincial Parliament except 
in so far as any such provision shall be inconsistent ·with the intent and 
object of such Act, or the interpretation which such provision ·would give 
to any word, expression or clause shall be inconsistent with the context, 

40 and except in so far as this Act or any provision thereof shall in any such 
Act be declared not applicable thereto; nor shall the omission in 
any Act of a declaration that this .... t\..ct shall apply thereto be construed to 
prevent its so applying although such express declaration may be inserted 
in some other Act or Acts of the same Session. 

r 4 l I 1 
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v. (7) Words irnporting the singular number or the masculin~ gender 
only, shall include more persons, parties or things of the same kind than 
one, and females as well as males, and the converse. 

* * * * * * * 
xxix. Nothing in this Act shall be construed to ex;clude th.e application 

to any such Act as aforesaid of any Rule of Construction apphca:ble thereto 
and not inconsistent with this Act, or to exclude the apphcatl?n of any 
Rule of Construction in this Act to any Act passed in any Session ~efore 
the present, if, without this .... L\..ct such Rule would have been applicable 
thereto. 

No. 15 10 

Statutes of the Province pf Canada, 12 Vict. (1849), 
Chapter 27. 

(30th May, 1849.) 

An Act to repeal certain Acts therein mentioned, and to amend, consolidate 
and reduce into one Act, the several Statutory provisions now in force for 
the regulation of Elections of members to represent the People of this 

Province in the Legislative Assembly thereof. 

* * * * * * * 
XL VI. Arid be it declared and enacted, that no woman is or shall be 

~ntitled to vote at any such election, whether for any County orRidirtg, 
City or Town. ' 20 

No. 16 

Statutes of the Province of Canada, 19-20 Vict (1856), 
Chapter 140. 

An Act to change the Constitution of the Legislative Council by rendering 
the same Elective. 

_ Whereas by an Act. of the Parliament of th~ United Kingdom passed 
In the sevente,enth and eighteenth years of the Reign of Her Most Gracious 
Majesty, chaptered one hundred and eighteen "to empower the Legislature 
of Canada to alter the Constitution of the Legislative Council for that 
Province, and for other purposes," it is enacted, That the Legislature of 30 

this Province may change the Constitution of the Legislative Council of 
the said Province, .and may ??-ake oth~r provisions relative to the same subject 
and to other subJects therein mentioned: Therefore, Her lVIajesty, by and 
with the advice and consent of the Legislative Council and Assembly of 
Canada, enacts as follows:-
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I. The Legislative Council shall hereafter be composed of the present A;~;:~IX. 
Members-tllereOf, an of forty -eig Members to oe e ected, in the proportion 
an at the times and in the manner hereinafter provided; and to this end, An~~/~~ 
t e Province shall be divided into forty-eight Electoral Divisions, twenty- chang~ th.e 
f. · U C d f · L C d · h ConstitutiOn our In pper ana a and twenty- our In ower ana a, In t e manner of the 
set forth in Schedule A. Legisl~tive 

II. The present ouncillors shall continue to hold their seats as here_to- ;e~d~~Yn:Y 
fore, subject to the conditions contained in the Imperial Act of the third the s~me 

d f. h v· . h h. fi " .t th p . f Elective. an ourt Ictoria, c apter t 1rty- ve, to re-un1 e e rovinces o 19_20 
10 Upper and Lower .Canada and for the Government ~f Canada" 6~~~[~~, 

140 III. The elective Members shall be elected for eight years. - continued. 
IV. No person shall be eligible or shall sit or vote as a Legislative 

Councillor unless he be a British Subject by birth or naturalization, resident 
in Canada:-af the full age of thirt., years, and be legally or equitably 
seized as of freehold, for his own use and benefit, of lands or tenements held 
in free and common soccage, or seized or possessed for his own use and 
enefit, of lands or tenen1ents held in fief, franc-aleu or roture in this 

Province, of the value of two thousand pounds currency over and above all 
debts, charges and dues, nor unless his residence or his lands or tenements 

2o as aforesaid to the value aforesaid be ·vvithin the limits of the Electoral 
Division for which he shall seek to be, or shall have been, elected. 

V. No person shall be elected a Legislative Councillor \vho is a public 
defaulter, or shall have been convicted of felony, or of any infamous crime. 

VI. No n1ember of one House shall be elected a member of the other. 
VII. The seat of an Elective Legislative Councillor shall be forfeited 

in any of the following cases : if he be a public defaulter , or become a 
Bankrupt, or insolvent, or take the benefit of any la·w whatsoever in relation 
to insolvent debtors, or be convicted of felony or of any infamous crime, or 
shall cease to hold a property qualification required by the fourth clau~e. 

* * * * * * * 
30 IX. The Writs of Election shall be in the form of Schedule B. 

* * * * * * * 
XII. The electors of Legislative Councillors shall, as regards their 

qualification, be the same as those of 11embers of the Legislative Assembly, 
and shall vote at the places at which they ordinarily vote at the election 
of the latter : The boundaries and extent of the Electoral Divisions are 
defined by Schedule A. 

* * * * * * * 
XIII. The laws relating to the election of Members of the Legislative 

Assembly, as regards the qualification of Electors, the issue and return of 
Writs of Election, Returning Officers, the powers and duties of Returning 
Officers and of Deputy Returning Officers, and of Election and Poll Clerks, 

40 the prevention or punishment of offences committed at elections or with 
respect to elections, to controverted elections. and to all matters connected 
with or incidental to elections, shall, except where such laws may be 
inconsistent with this Act, apply in analogous cases to elections of 
Legislative Councillors. 

r 4 1 r. ~ 
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XI\7. Every candidate for electio.n to the Legislative Council shall, if 
thereunto required by another candidate, or by an . elec~or, or by the 
Returning Officer, make in person a ·written declaration. ID th~ form of 
Schedule C; and the provisions of the e~ection law? wh.Ich prior t.o the 
passing of this .... -\.et related to the declaration of q~ahfication of ?andidates 
for election to the Legislative .. Assembly, shall, WI~h the. e~ception of the 
amount of property qualification, apply in ~ precisely simila! manner to 
the declaration of qualification of the candidate for election to the 
Legislative Council. 

* * * * * * * 
Schedule B. 

Province of Canada. 

Victoria, by the Grace of God, of the United Kingdom of Great Britain 
· and Ireland, Queen, Defender of the Faith. 

To the Returning Officer of Greeting : 

Whereas 

10 

We therefore command you, firmly enJOining that having first made 
Proclamation in the said Electoral Division of , 
immediately after the receipt of this our Writ, and thereby notified (giving 
not less than eight days' notice thereof) a day and place for electing a. 
Legislative Councillor to serve for the said Electoral Division of 20 

, in our Legislative Council, you cause on the said day 
and place a Legislative Councillor, the most fit and discreet, to be freely 
and indifferently chosen to represent the said Electoral Division of 

, in our Legislative Council, by those who 
shall be present at the day of election to be fixed by such Proclamation as 
aforesaid, and the name of such Legislative Councillor so chosen, in certain 
Indentures between you and those who shall be present at such election 
(whether the person so chosen shall be present or absent) you cause to be 
inserted, and cause the said person so chosen as aforesaid to come to the 
said Legislative Council, so that the said Legislative Councillor have full30 
and sufficient power for himself and the commonalty of the said Electoral 
Division of severally frorn them to do and consent to 
those things which then and there by the _favour of God shall happen to be 
ordained by the Common Council of our said Province, upon the said affairs, 
so that for default of such powers or through improvident election of such 
Legislative Councillor, the said affairs remain not undone in any ·wise. 
'i And we wil~ :not that. any minis.ter . of the Churches of England or 
Scotl~nd, or a Minister, Priest, Ecclesiastic or Teacher, either according to 
the. r.Ites of .the Church ?f Rome or under any other form or profession of 
religious faith or worship, by any means be chosen. ..A .. nd that you certify 40 
forthwith unto Us, into our Chancery at the City of 
the said election so made, distinctly and openly, under your seal and th~ 
seals of those who shall be present at such election, sending unto Us one 
part of the said Indentures annexed to these presents, together with this 
Our Writ. 
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In testi~ony whereof, We have caused these Our Letters to be made 
Patent, and the Great Seal of Our said Province of Canada to be hereunto 
affixed. 

Witness, 

JOINT 
APPENDIX. 

Xo. 16. 
An Act to 
change the 
Constitution 

At Our Government House, at the city of in Our 
Province of Canada, the day of 
in the year of Our Lord One Thousand Eight Hundred and 
and in the year of Our Reign. 

10 A. B., 
By Command, 

said of the 
Legislative 
Council by 
rendering 
the same 
Elective. 
19-20 
Victoria, 
Chapter 140 

Clerk of the Crown in Chancery. 

Schedule C. 

Declaration of Qualification. 

I, A.B., declare and testify that I am of the full age of thirty years, 
that I am a British subject, and that I an1 a resident in (here insert name 
of Electoral Division in which Candidate resides), that I am duly seized at 
law (or in equity) as of freehold for my own use and benefit, of the following 
lands (or tenements) held in free and common soccage (or duly seized and 
possessed for my own use and benefit of lands) (or tenements) held en fief or 

20 en roture or en franc-aleu (as the case may be) that is to say, of (here insert 
a correct and clear description of the lands or tenements forming the 
property qualification of the candidate and of their local situation) which 
said lands (or tenements) I declare to be of the full value of two thousand 
pounds mirrencJ, over and above all rents, mortgages, charges and incum
brances charged upon or due or payable out of or affecting the same: and I 
further declare that I have not collusively or colourably obtained a title to 
or become possessed of the said lands (or tenements) or any part thereof, 
for the purpose of qualifying or enabling me to be returned as a Member 
of the Legislative Council of this Province. 

ao No. 17 

Consolidated Statutes of Canada, 1859, 
Chapter 6. 

An Act respecting Elections of Members of the Legislature. 

Her Majesty, by and with the advice and consent of the Legislative 
Council and Assembly of Canada, enacts as follows:-

-continued. 
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lYho Shall Not Vote at Elections. 

* * * * * * * 
3. No woman is or shall be entitled to vote at any such Election, for 

any Electoral ivjsion whatever. 

Who May Vote at Elections. 

4. The following persons, and no other persons, being of the full age 
of twenty-one years, and subjects of Her Maj~sty by b~rth or naturali~ation, 
and not being disqualified under. the prece.ding sections, or otherwise. by 
law prevented fro1n voting, shall, If duly registered or entered on the revised 
and certified list of voters according to the provisions of this Act, be entitled 
to vote at Elections of Members to serve in the Legislative Council or Legis- 10 

lative Assembly of this Province, that is to say :-

1. Every male person entered on the then last Assessment Roll, revised, 
correcte ana In orce In any City or Town entitled to send a Member or 
Members to the Legislative Assembly, as the owner or as the tenant or 
occupant of real property therein as bounded for municipal purposes, of 
the assessed value of three hundred dollars or upwards, or of the assessed 
yearly value of thirty dollars or upwards-or who is entered on such last 
revised and corrected Assessment Roll of any Township, Parish or Place, 
as the owner, tenant or occupant of any real property which is within 
the limits of any such City or Town for the purposes of Representation, 20 

but not for municipal purposes, of the assessed value of t-wo hundred dollars 
at least, or of the assessed yearly value of twenty dollars, or upwards
shall be entitled to vote at any Election of a Member to represent in the 
Legislative Council the Electoral Division of which such City or Town 
forms a part-and shall also be entitled to vote at any Election of a Member 
to represent in the Legislative Assembly the said City or Town; subject 
always to the provisions hereinafter contained; 

2. Every male person entered on the then last Assessment Roll, revised, 
corrected and in force in any Parish, Township, Town, Village or place, 
not being within any City or Town entitled to send a Member or Members 30 
to the Legislative Assembly, as the owner, tenant or occupant of real 
property of the assessed value of two hundred dollars or upwards-or of 
the yearly assessed value of twenty dollars or up·wards, shall be entitled to 
vote at any Election of a Member to represent in the Legislative Council 
the Electoral Division of which such Pa~ish, Township, Town, Village or 
place forms a part-~nd shall a~so ~e entitled to vote at any Election of a 
Member to represent In the Legislative Assembly the Electoral Division in 
which such Parish, Township, Town, Village or place is included: subject 
always to the provisions hereinafter contained. 

* * * 
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No. 18 
Statutes of the Province of Canada, 29-30 Victoria (1866), 

Chapter 51. 

JOINT 
APPENDIX. 

.... · o. 18. 
An Act 
respecting 

An Act respecting the 11unicipal Institutions of Upper Canada. .\Iunicipal 
. (Assented to 15th August, 1866.) Institutions 

* * * * * * * 
of Upper 
Canada. 
29-30 

Parlian1entary Electors. Yictoria, 

81. erson entered on the then la t revi ed Assessment Roll Chapter Sl. 

for every Cl y, town, village or township, as the owner or occupant of real 
property of the actual value-in cities, of six hundred dollars; in towns, of 

10 four hundred dollars; in incorporated villages, of three hundred dollars; 
and in townships, of two hundred dollars, shall be entitled to vote at all 
Parliamentary elections, subject to the provisions of the Act, chapter six, 
of the Consolidated Statutes of Canada, except sub-sections nun1bered 1 and 
2 of section four of the said Act, -vvhich are hereby repealed, in so far as 
they relate to Upper Canada. 

20 

30 

40 

Preamble. 
What consti
tutes the right 
of voting 
at an election 
and of an 
individual to 
be elected. 

* * * * * * * 
No. 19 No. 19. 

An Act in 
Statutes of Nova Scotia, 37 Geo. Ill 1797, Chapter 3. amendment 

of an Act 
An Act in amendment of an Act, passed in the T-vventy-ninth for the 

better reguyear of the reign of His present Maje ty, entitled, An Act Iation of 
for the better rebaulation of Elections. Elections. 

37 George 
Whereas conveyances have heretofore been made, for the In., 

Chapter 3 . purpose of qualifying persons to vote in counties and towns 
within this Province, for Inernbers to represent them in General 
Assembly: 

I. Be it enacted, by the Lieutenant-Governor, Council and 
Assembly, That each person hereafter to be chosen a member 
of Assembly, andeach e ector, at the time of giving his vote, in 
any election hereafter to be held in this Province, shall actually 
have an income of forty shillings per annum, in freehold estate, 
or shall have, within the county or town for which he shall vote, 
or be elected, in his own right in fee simple, a dwelling-house, 
with the ground on which the same stands; or one hundred acres 
of land, whereof five acres, at least, shall be under cultivation; 
such person, or persons, possessing any one of the before men
tioned interests, shall be entitled to vote, or be elected, for the 
county or town, wherein the same shall be situate. Provided 
always, That no person shall be entitled to vote in any election, 
to be hereafter held in this Province, or shall be eligible to serve 
as a member of Assembly, who shall not have had the grant or 
conveyance, under whj eh he holds as aforesaid, registered six 
months before the test of the writ for holding the election. 
Provided also, That nothing in this Act contained, shall be 
construed to extend to any person, or persons, holding by descent 
or devise, of the yearly value aforesaid. · 
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No. 20 

Statutes of Province of Nova Scotia, 57 George Ill (1817), Chapter 7 · 

An Act for regulating Elections of Representatives to serve in General 
Assembly. 

* * * * * * * 
11. And be it further enacted, That each person hereafter to be chosen 

a Member of Assembly, and each Elector, at the time of giving his Vote in 
any Election, hereafter to be held in this Province, shall actually have an 
income of Forty Shillings per annum, in Freehold Estate, or shall have, 
within the County or Town for which he shall Vote, or be Elected, in his 
own right, in fee simple, a Dwelling House, with the Ground on which the 10 

same stands, or One IIundred Acres of Land, whereof Five at least shall 
be under cultivation; such person or persons possessing any one of the 
before-mentioned interests, shall be entitled to \l ote, or be Elected for the 
County or Town wherein the same shall be situate. Provided always, That 
no person shall be entitled to Vote in any Election, to be hereafter held in 
this Province, or shall be eligible to serve as a Member of Assembly, who 
shall not have had the Grant or Conveyance, under which he holds as 
aforesaid, registered six months before the test of the Writ, for holding the 
Election. Provided also, That nothing in this Act contained, shall be 
construed to extend to any persons, holding by descent, or devise, of the 20 
yearly value aforesaid. 

Construction 
of Acts; mean· 
ing of terms ; 
general pro
visions. 

No. 21 

Revised Statutes of Nova Scotia (Second Series), 1859. 

Title I. 

Chapter 1. 

Of the Promulgation and Construction of Statutes. 

* * * * * * * 
7. In the construct~ on of Acts, the following rules shall be 

observ~d, unless oth~rw1se. express~y provided for, or such con
structlo~ would be Inconsistent w1th the manifest intention of 
the Legislature, or ~epugn~nt to the context, that is to say : 30 
..... every word Importing the masculine gender only may 
extend to females as well as to males. ' 
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Privilege of 
voting ex
tended to 
all natural 
born and 
naturalized 

10 subj ects over 
:n years 
of age. 

20 

30 

Paup{ r~ and 
Indians 
disabled 
from voting 
under this Act. 

Qualification 
of Candidates. 

Qualification 
of voters. 
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No. 22 

Revised Statutes of Nova Scotia (Second Series), 1859. 

Title II of the Legislature . 

Chapter 5. 

Of the Qualification of Candidates and Electors, and Frauds in 
Regard Thereto. 

* * * * * * * 
2. Fifthly-All natural born and naturalized subjects of the 

crown of Great Britain, having been and being domiciled as 
hereinafter limited, and being males over the age of twenty-one 
years, shall be entitle vote for members to serve in general 
assembly, that is to say, provided they shall at the time of voting 
have had their usual place of abode for at least one year next 
before voting in the counties for which they shall vote for county 
members, and in the townships for which they shall vote for 
township ;members; and provided also that such naturalized 
subjects so voting, and such natural born subjects as were not 
born in Nova Scotia shall, in addition, have resided in the 
province for at least five years next before voting; and provided 
also, that persons voting on residence shall only be entitled to 
vote in the electoral districts in which they reside at the time 
of voting and which districts must be in the counties and town
ships respectively, for representing which the candidates are to 
be elected at that election; and no person who shall have received 
aid as a pauper under any poor law in this province, or aid as 
poor persons from any public grant of government money, within 
one year before the day of polling, nor any Indian, shall be 
entitled to vote on residence. 

* * * * * * * 
4. A candidate shall at the time of election have a qualifi

cation which would entitle him to vote, except that it may be 
situate in any part of the province, and the grant of conveyance 
thereof need not be registered. 

No. 23 

Statutes of Nova Scotia, 26 Vict. (1863), Chapter 28. 

An Act to regulate the election of members to serve in the 
General Assembly. 

(29th April, 1863.) 
1. Every male subject of her Majesty, by birth, or naturali

zation, being of the age of twenty-one years, and not disqualified 
H 
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by law, who shall have bee~ asses_sed for the year. for which the 
registry hereinafter provided 1s made up, 1n respect ?f 
real estate, to the value of one hundred and fifty dollars, or ID 

respect of personal estate or of personal and real estate together, 
w the value of three hu~dred dollars, shall be qualified to vote 
at elections of members to serve in the House of Assen1bly, for 
the county, township, or electoral division in which he shall be 
so assessed . 

* * * * * * * 
38. A ~e son capable of being elected a member of the 

assembly s~e a male British subject of the age of twenty-Dne 10 
years and upwar s, ana quail ea to be an elector under the 
provisions of this Act in some oounty, township or electoral 
division of this province, or shall have a legal or equitable 
freehold estate in possession of the clear yearly value of eight 
dollars, and any candidate at any election shall, if required, by 
any other candidate or any elector or the sheriff make before 
the sheriff the following declaration : 

I, A. B., do declare and testify that I am a British 
subject of the age of twenty-one years, and that I am duly 
qualified under the act to regulate the election of members to 20 
serve in the General Assen1bly* to be an elector in the county, 
township or electoral division of this province, and that my 
right to vote as said elector is in polling district number--in 
the county (or township or electoral division) of--. If the 
candidate claims to be qual'iftecl as a freeholder, then after the 
asterisk insert the words ·'in right of freehold property of the 
clear yearly value of eight dollars owned by n1e and described as 
follows"; (here briefly describe the same, se tting forth the 
co1tnty or township , or elec toral division, wheTe situate, and 
f 11 rther paTticulaTs.) 30 

No. 24 

Statutes of New Brunswick 1786 to 1836, 31 George Ill (1791), 
Chapter 17. 

An Act for Regul~~ing Elections: of Representatives in General Assembly, 
and, for hm1t1ng the duration of Assemblies, in this Province. 

Be it enacted by the Lieutenant Governor, Council and Assembly. 

* * * * * * * 
Ill. And be it further enacted, That the Members to be chosen to 

serve in such Assembly, shall be chosen, in every County, which hath right 
to chuse, by persons, whereof, every one of them shall have a Freehold in 
sue~ C_ounty, of the clear v:alue of twenty-five Pounds, i:r;t ca~e such persons 40 
reside In such County; and In case such persons do not reside In such County, 
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shall have a Freehold in such County, of the clear value of Fifty Pounds, A;;;:~u. 
free from all incumbranoes; and shall have respectively possessed the same, 
and have had their title Deeds registered, Six Months, before the teste of A ~0·t;4 · 
the said writ: And the person to be chosen, shall be possessed of real re~ui~tin~r 
Estate, of the value of Two Hundred Pounds, within the County, for which elections of 

he shall be ch.osen; and shall have been possessed of the same, and the Deeds ~:f!:!:~~ 
thereof duly registered, Six Months before the teste of the writ: And Xener~1 such as have the greatest number of votes of Electors, qualified as afore- 3Is~:r:C· 
said, shall be returned by the aid Sheriffs, Members, to serve in such ~~-· t 

17 
10 Assembly, by Indentures, between the said Sheriff and the said Electors. -~~n~fnued. 

Provided always, that no person, who shall have mortgaged his Lands, and 
remain in possession thereof, and receive the income therefrom, shall, by 
reason of such Mortgage, be debarred from giving his vote, or being elected 
as aforesaid. 

No. 25 No. 25. 
An Act 
relating to 

An 
Public Statutes of New Brunswick (1848), 11 Vict., Chapter 65. ~~e~!~~~~:n . 

Act relating to the Election of Representatives to serve in the General ;:;~eesi;othe 
Assembly. General 

(30th March, 1848.) ~s~~~~~ia 

* * * * * * 
20 17. The Members to be chosen to serve in such Assembly, shall be 

chosen in every County which bath right to choose, by male ..Rersons of the 
full age of twenty-one years, not subject to any legal incapacity, every one 
of whom shall have a freehold in uch County, of the value of twenty-five 
pounds, in case such persons reside in such County; and in case such persons 
do not reside in such County, shall have a freehold in such County of the 
value of fifty pounds, and shall have respectively possessed the same, and 
have had their titles registered six months before the teste of the said Writ; 
and such Candidates qualified as by law is required, as have the greatest 
number of votes of Electors qualified as aforesaid, shall be returned by the 

30 Sheriffs, Members to serve in such Assembly, by indentures between the 
saia Sheriff and the said Electors; provided always, that any person who 
may have mortgaged his lands, and remain in possession of the same, shall 
not be debarred from voting. 

* * * * * * * 
44. And be it enacted, that no person shall be capable of being elected 

a member of the Assembly of this Province who shall not be the age of 
twenty-one years, and who shall not be legally seized as of freehold for hi 
own use and benefit of lands or tenements within this Province of the 
value of three hundred pounds currency. . . 

[ 4 ] H2 

Chapter 65~ 
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No. 26 

Revised Statutes of New Brunswick, 1854. 

Title XLI., Vol. 1, Chapter 161. 

The Interpretation Act. 

In the construction of all Acts of Assembly the following rules shall 

be observed with respect to the following terms, unless otherwise expressly 

provided for or such construction ·would be inconsistent with the manifest 

intention of the Legislature or repugnant to the context, that is to say:-

* * * * * * 
" 13. Every word importing the singular number ) may extend to 

,. several persons or things as well as to one person or thing; and 10 

" importing the plural number, to one person or thing as well as to 

"several persons or things ; and importing the masculine gender, to 

" females as well as males." 

No. 27 

New Brunswick Statutes 1855, 18 Victoria, Chapter 37. 

An Act to regulate the Election of Members to serve in the General .Assembly. 
(Passed 12th April, 1855.) 

1. Ever male person of the age of twenty -one years or upwards 

s all be qualified to vote for representatives of the County or City 

for which he shall be so assessed; . . . ~o 

* * * * * * * 
20. A person capable of being elected a member of the Assembly shall 

be a male British subject of the age of twenty-one years or 

upwards .... 

No. 28 

Statutes of Canada (1870), 33 Victoria, Chapter 3. 

An Act to amend and continue the Act 32 and 33 Victoria, Chapter 3; and 

to establish and provide for the Governrnent of the Province of Manitoba. 

(Assented to 12th .. May, 1870.) 

W~~reas it is proba?le that Her '"'11ajesty The Queen may, pursuant to 

the British North America ~et, 1?6t, be plea:sed to adrnit Rupert's Land 30 

and the North-Western Territory 1nto the Union or Dominion of Canada 

before the next Session of the Parliament of Canada: ' 

And whereas it is expedient to prepare for the transfer of the said 

Territories to the Governrnent of Canada at the time appointed by the 

Queen for such admission : 
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And wheTeas it is expedient also to provide for the organisation of A;~Er;!tx. 
part of the said Territories as a Province, and for the establishment of a 
Government therefor, and to make provision for the Civil Government of ~he .t b 

the remaining part of the said Territories, not included within the limits A~t0(I~7~). 
of the Province : 33 Victoria, 

Th f H M . b . h h . f h Chapter 3. ere ore er aJesty, y and w1t t e advice and consent o t e 
Senate and House of Commons of Canada, enacts as follows: 

* * * * * * * 
3. The said Province shall be represented in the Senate of Canada by 

two Members until it shall have, according to decennial census, a population 
10 of fifty thousand souls, and from thenceforth it shall be represented therein 

by three Members until it shall have according to decennial census, a 
population of seventy-five thousand souls, and from thenceforth it shall be 
represented therein by four Men1bers. 

No. 29 

The Alberta Act, Statutes of Canada, 1905, 4-5 Edw. VII., 
Chapter 3. 

An Act to establish and provide for the Government of the Province of 
.Alberta. 

(Assented to 20th July , 1905.) 
20 Whereas in and by the British North America Act, 1871, being chapter 

28, of the Acts of the Parliament of the United Kingdom passed in the 
session thereof held in the 34th and 35th years of the reign of her late 
Majesty Queen Victoria, it is enacted that the Parliament of Canada may 
from time to tin1e establish new provinces in any territories forming for 
the time being part of the Don1inion of Canada, but not included in any 
province thereof , and may, at the time of such establishment, make provi
sion for the constitution and administration of any such province and for 
the passing of laws for the peace, order and good government of such 
province and for its representation in the said Parliament of Canada . 

.ao And whereas it is expedient to establish as a province the territory 
hereinafter described, and to make provision for the government thereof 
and the representation thereof in the Parlian1ent of Canada; Therefore, 
His Majesty, by and with the advice ana consent of the Senate and House 
of Commons of Canada, enacts as follows :-

1. This Act may be cited as the Alberta Act. 

* * * * * 
3. The provisions of the British North America Acts, 1867 to 1886, 

shall apply to the province of Alberta in the same way and to the like 
extent as they apply to the provinces heretofore comprised in the Dominion, 
as if the said province of Alberta had been one of the provinces originally 

40 united, except in so far as varied by this Act and except such provisions as 

No. 29. 
The 
Alberta Act. 
4-5 Edward 
VII., 
Chapter 3. 
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are in terms made, or by reasonable intendment may be held to be, special~y 
applicable to or only to affect one or more and not the whole of the sa1d 

provinces . 
4. The said province shall be represented in the Senate of Canada .by 

four members: Provided that such representat ion n1ay, after the c~mplet1on 
of the next decennial census, be from time to time increased to six by the 
P arliament of Canada. 

* * * * * * * 8. The E xecut ive Council of the said province shall be composed of 
such persons, under such designations, as the Lieutenant-Governor from 
time to time thinks fit. IO 

* * * * * * * 
10. All powers, authorities and functions which under any law were 

before the coming into force of this Act vested in or exercisable by the 
Lieutenant-Governor of the North-West Territories, with the advice, or 
with the advice and consent, of the Executive Council thereof, or in con~ 
junction with that Council or with any member or members thereof or by 
the said Lieutenant-Governor individually, shall, so far as they are capable 
of being exercised after the coming into force of this Act in relation to the 
government of the said province, be vested in and shall or may be exercised 
by the Lieutenant-Governor of the said province, with tlie advice or with 
the advice and consent of , or in conjunction with, the Executive Council20 
of the said province or any men1ber or members thereof, or by the Lieutenant
Governor individually, as the case requires subject nevertheless to be 
abolished or altered by the legislature of the said province. 
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No. 30 

Statutes of Canada, 1918, 8-9 George V, Chapter 20. 

An Act to confer the Electoral Franchise upon Women. 
(Assented to 24th May, 1918.) 

His Majesty, by and with the advice and consent of the 
Senate and House of Commons of Canada, enacts as follows:-

1. (1) Every female person shall be entitled to vote at a 30 

Dominion efection who-
-- (a) is a British subject; 

(b) is of the full age of twenty-one years and upwards; 
(c) possesses the qualifications which would entitle a 

~ale :(>erson. to vote at a Dominion election in the province 
1n which sa1d female person seeks to vote : Provided that a 
married wo:man or an unmarried daughter living with her 
fath~r or. mother shall be deem~d to have any necessary 
qualification as to property or 1ncome if the husband or 
either of the parents is so qualified. 40 
(2) For the purposes of this Act a female person shall be 

deemed to be a British subject-
(a) if she was born a British subject and is unmarried 

or is married to a British subject, and has not become a 
subject of any foreign power;· or 
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40 
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(b) if she has herself been personally naturalized as a A;~;=~Ix. 
British subject, and has not since become a subject of. a 
foreign po·wer; or x o. 30. 

10 

(c) 1f she has becon1e a Bribsh subject by marriage, or ~~£~~~\~~ 
by the naturalization as a Briti h subject of her parent ~~~~~hf;e 
while she ~ras a Illinor, and in either case has done nothing upon women. 
(other than in the second case by 1narriage) to forfeit or lose ~9 George 

her status as a British subject, and obtains and presents to ci{apte~ 20 
the official or officials in charge of the preparation or - contznued. 

revision of the voters' lists of the constituency while he is so 

20 

30 

Act t o be 
con~trued one 
with the 
DQminion 
Elections 
Act and The 
Wartim e 
T~kc t ionR \.et. 

Xew voters' 
li st s for by
.. Jections in 
1918 not 
rrquirecl. 

engaged in such preparation or revision a certificate under 
the signature of a judge of any court of record or of any 
superior court, under the seal of the said court, certifying 
that such fe;male person is of the full age of twenty-one 
years has resided in Canada a sufficient length of time, and 
is possessed of all requiren1ents necessary to entitle her, if 
unmarried, to become naturalized as a British Subject, and 
that she has taken the oath of allegiance to His Majesty; or 

(d) if, notwithstanding she is married to an alien, she 
was at the time of such marriage a British subject by birth 
and has not herself sworn allegiance to any foreign power : 
Provided, however, that this section shall not apply to the 
wife of an alien enen1y. 
2. This ... et shall be construed as one with the Dominion 

Elections Act, chapter six of the Revised Statutes of Canada, 
1906, and The War-ti1ne Elections Act, chapter thirty-nine of 
the statute of 1 U17, and in each of the said Acts the expression, 
" person " or " male person, '' or any similar expression, shall 
include a female person, unless a different meaning is required 
by the context or by the terms of this Act. 

3. Notwithstanding anything in this .. A.ct contained it shall 
not be necessary by reason of any of the provisions thereof, to 
prepare new voters' lists for the purpose of any by-election to be 
held before the first day of January, 1919, and in the case of 
any such by-election any la·wful lists available therefor may be 
used for the purposes of such by-election to the same extent and 
·with the same validity as if this A.ct had not been passed. 

No. 31 
Statutes of Canada (1920), 10-11 George V, Chapter 46. 

No. 31. 
Dominion 
Elections 
Act. 

40 An Act respecting the Election of Men1bers of the House of Con1mons and ~~11 George 

the Electoral Franchise. Chapter 46. 

* * * 
(Assented to 1st July, 1920.) 
* * * 

Qualifications of Candidates. 
38. Except as in this Act otherwise provided any British subject, 

male or female, w o 1s f e full age of twenty-one years, n1ay be a candi
date at a Dominion election. (Sec. 69.) 
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No. 32 

Dominion Elections Act, Revised Statutes of Canada, 1927, 
Chapter 53. 

An Act respecting the Election of :Nlembers of the House of 
· Commons and the Electoral Franchise. 

* * * * * * * 
29. Save as in this Act otherwise provided, every person, 

male or fema e, sball be qualified to vote at the election of a 

member, who, not being an Indian ordinarily resident on an 

ndian reservation-

(a) is a British subject by birth or naturalization; and IO 

(b) is of the full age of twenty -one years; and 

(c) has ordinarily resided in Canada for at least twelve 

months and in the electoral district wherein such person 

seeks to vote for at least two months immediately preceding 

the issue of the 'vTit of election; 

(d) provided, however, that any Indian who has served 

in the naval, military or air forces of Canada in the war 

declared by His Majesty on the fourth day of August One 

thousand nine hundred and fourteen , against the Empire of 

Germany and, subsequently, against other powers, shall be 20 

qualified tD vote, unless such Indian is otherwise disquali

fied under paragraphs (a) , (b) and (c) of this section. 

2. At a general election, any person who would have been 

qualified to vote in an electoral district if he had continued to 

reside therein shall remain so aualified to vote in such electoral 

district notwithstanding that he has, within the two months 

immediately preceding the date of the issue of the writ, changed 

his place of residence, from such electoral district to another. 

3. If the name of any voter is on the voters' list of the 

district in which he previously resided and conditions prevent 30 

him from having his name placed on the voters' list in the 

district wherein he is resident at the time of polling, he may 

cast his vote in the constituency where his name is inscribed 

on the voters ' list. 1920, c. 46 , s. 29; 1922, c. 20, s.l. 

* * * * * * * 
Qualifications of Candidates . 

38. Except as in this Act otherwise provided any British 

subject, male or fe;m~le, who is of _t~e full age of twenty-one 

years, may be a candidate at a Dominion election. 1920, c. 46, 

s. 38. 
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No. 33 

Revised Statutes of Canada, 1927, Chapter 147. 
An Act respecting the Senate and House of Commons. 

JOINT 
APPENDIX. 

No. 33. 
The Senate 
and House 

* * * * * * * of Commons 
Act. Rev. Privileges and Immunities of Members and 'Officers. Stats., 

Th S h f . l Canada, 4. e enate and t e House o Commons respective y, 1927, 
and ~he members thereof respectively, shall hold, enjoy and Chapter 147· 
exercise-

( a) such and the like privileges, immunities and powers 
as, at the time of the passing of the British North A m erica 
A et, 1867, were held, enjoyed and exercised by the Com
mons House of Parliament of the ·united Kingdom and by 
the members thereof, so far as the same are consistent with 
and not repugnant to the said Act; and 

(b) such privileges, immunities and powers as are from 
time to time defined by Act of the Parliament of Canada, 
not exceeding those at the time of the passing of such Act 
held, enjoyed and exercised by the Commons House of 
Parliament of the United Kingdom and by the members 
thereof respectively. R.S., c. 10, s. 4. 

No. 34 
The Interpretation Act, Revised Statutes of Canada, 1927, 

Chapter 1. 
An Act respecting the :Form and Interpretation of Statutes. 

* * * * * * * 
Rules of Construction. 

31. In every Act, unless the contrary intention appears :-

* * * * * * * 
(i) words in1porting the masculine gender include 

females. 

No. 35 
Statutes of the Colony of British Columbia, 1871, No. 3. 

No. 34. 
The Inter
pretation Act 
Rev. Stats., 
Canada, 1927 
Chapter 1. 

No. 35. 
An Act to 
amend and 
alter the 
Constitution 

An Act to amend and alter the Constitution of this Colony. Cfol~~~ of 

[14th February, 1871. J British 
. . h k l b h G Columbia. Whereas negotiations ave ta en p ace etween t e overn- Victoria, 

ment of this Colony and the Government of the Dominion of No. 3· 

Canada, respecting the admission of this Colony into the Union 
or Dominion of Canada, constituted by the "British North 
America Act, 1867," and Terms for Union have been offered 
by the Government of th~ Don1inion of Canada to the Govern-
ment of this Colony, which Terms have been agreed to by the 
Legislative Council of this Colony, and have been embodied in 

I 

__ ...---· 
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an Address, pursuant to the prov1s1ons of the "British North 

America Act, 1867," in that behalf from the Legislative Council 

of this Colony, in the present Session, to Her Majesty the 

Queen: 
And whereas the following provision is inserted in the 

Terms so offered and agreed to as aforesaid, viz. :- " The Con

" stitution of the E xecutive authority and of the Legislature of 

" British Columbia shall, subject to the provisions of the 

" ' British North .LL\.merica A ct ; 1867,' continue as existing at 

" the time of the Union, until altered under the authority of the 10 

" said Act, it being at the same time understood that the Govern-

" ment of the Dominion will readily consent to the introduction 

"' of Responsible Government when desired by the Inhabitants of 

' · British Columbia; and it being likewise understood to be the 

" intention of the Governor of British Columbia, under the 

" authority of the Secretary of State for the Colonies, to amend 

"the existing Constitution of the Legislature, by providing that 

" a majority of its Men1bers shall be elective " : 

And whereas since the time when those Terms were offered, 

Ifer Majesty, by an Order in Council , bearing date the 9th day 20 

of August, 1870, and made in pursuance of the "British Colum

bia Act, 1870, " has established in this Colony the present Legis

lative Council, consisting of Nine Elective and Six Non-Elective 

Members, and has declared that it shall be lawful for the 

Governor, with the advice and consent of the said Council, to 

n1ake Laws for the peace, order and good government of this 

Colony: 
And whereas the Legislature now established in this 

Colony is a Representative Legislature, within the meaning of 

an Act of the Parliament of the United Kingdom of Great 30 

Britain and Ireland, passed in the Session holden in the 28th 

and 29th years of the Reign of H~r present Majesty, intituled 

" An Act to remove doubts as to the validity of Colonial Laws," 

and has power to n1ake Laws respecting the Constitution, 

Powers, and Procedure of such Legislature : 

And whereas it is desirable that this Colony should enter 

into the Union with the Don1inion of Canada with a Constitu

tion altered in some respects to that at present subsisting, and 

with an enlarged Legislative Assembly consisting of wholly 

elective members : 40 

Be it enacted by His Excellency the Governor of the said 

Colony of British Colum.bia, with the advice and consent of the 

Legislative Council thereof, as follows:-

* * * * * * * 
3. The Executive Council of British Columbia shall be 

composed of such persons as the Governor from time to time 

thinks fit, not exceeding five, and in the first instance shall 

include the following Officers, namely: the Colonial Secretary, 

the Attorney General, and the Chief Commissioner of Lands 

and Works. 
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No. 36 

Statutes of British Columbia, 1916, Chapter 76. 

An Act to extend the Electoral Franchise to Women. 
[31st May, 1916. J 

Whereas it is expedient that the electoral franchise be 
extended to women upon the same terms as it is now exercised 
by men: Now, therefore, His Majesty, by and with the advice 
and consent of the Legislative Asseinbly of the Province of 
British Columbia, enacts as follows:--

1. This Act may be cited as the " Wo:man Suffrage Act." 
2. (1) Upon the coming into force of this Act, it shall be 

lawful for females to have their na1nes placed upon the register 
of voters for an electoral district , and to vote at any election of 
n1embers to serve in the Legislative Assembly, upon the same 
terms, in the same manner , and subject to the same conditions 
as males; and thereafter females shall be capable of being elected 
as me;mbers of the Legislative Asseinbly upon the same terms, 
in the same manner, and subject to the same conditions as males. 

,~:i~~~~m0~11~0~~rs (2) Where the name of any female registered voter is 
20 ~~~~at~~~~~:11 changed in consequence of her marriage, it shall be lawful for 

matriagP. the Registrar of Voters to cause the register of voters to be 

30 

Coming into 
forcr of Act. 

amended accordingly. 
3. This Act shall come into force on the first day of March, 

1917, on Proclamation of the Lieutenant-Governor in Council 
pursuant to the provisions of the " Prohibition and Woman 
Suffrage Referendum Act ," being an Act of the present session. 

No. 37 

Statutes of British Columbia, 1920, Chapter 17. 

An Act to amend the "Constitution Act." 
(Assented to 17th April. 1920. ) 

* * * * * * :)i:: 

4. Section 30 of said Chapter 44 (of the " Revised Statutes of British 
Columbia, 1911 ") is amended by adding thereto the following sub
sections:-

* * * * * * * 
(3) Women shall be capable of being e~ected as members of the Legis-
lative Assembly upon the same terms, In the same Inanner and subJect 
to the same conditions as men. 

[ 4 J I2 
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No. 38 

Revised Statutes of British Columbia, 1924, Chapter 45. 

An Act respecting the Constitution of the Province. 

* * * * * * * 
9. (1) The Executive Council of British Columbia shall be composed 

of such persons as the Lieutenant Governor from time to time thinks 
fit to appoint , not exceeding twelve, including the following officials : 
Provincial Secretary, Attorney-General, Minister of Lands, Minister 
of Finance, Minister of Agriculture, Minister of Mines, Minister of 
Public Works, Minister of Railways, Minister of Labour, Minister 
of Industries, Minister of Education and President of the Council, 10 
of whom not more than eight shall receive any salary. 

* * * * * * * 
21. Women shall be capable of being elected as members of the Legis

lative Assembly upon the same terms, in the same manner, and 
subject to the same conditions as men. (1920, Ch. 17, s. 4.) 

No. 39 

Statutes of Alberta, 1916, Chapter 5. 

The Equal Suffrage Statutory Law Amend1nent Act. 
(Assented to 19th April, 1916.) 

* * * * * * * 
2. Notwithstanding any provisions therein contained women shall be 

upon an absolute equality with and have the same rights and privi- 20 
leges and be subject to the same penalties and disabilities as men 
in the following Acts . . . :-

(1) The Alberta Election Act, being Cap. 3, of the Statutes of 
Alberta, 1909, and Amendments thereto. 

[21 Nov. 
1763] 

Commission 
to be Captain. 
General and 
Governor in 

* * * * * * * 
(9) An Act respecting the Legislative Assembly of Alberta, being 
Cap. 2 of the Statutes of Alberta, 1909, and An1endments thereto. 

No. 40 

Commission, Passed Under the Great Seal of Great Britain, 
Appointing J ames Murray to be Captain General and Governor in 

Chief of the Province of Quebec. 30 

George the Third by the grace of God of Great Britain, France 
and Ireland, King Defender of the Faith and so forth· To 
our ~rusty and well beloved J ames Murray Esq~ire, 
Greeting. · 
We, reposing especial trust and Confidence in the prudence 

Courage and loyalty of you the said J ames Murray, of ou; 
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especial grace, Certain Knowledge and JTieer motion, have 
thought fit to Constitute and appoint, and by these presents, 
do Constitute and appoint you, the said J ames Murray to be 
our Captain General and Governor in Chief in and over our 
Province of Quebec in America. 

* * * * * * * 
Bounded on the Labrador Coast by the River Saint John, 

and from thence by a line drawn from the head of that River 
through the lake Saint John to the south end of Lake N epissin, 
from whence the said line Crossing the River Saint Lawrence 
and the lake Champlain in Forty-five Degrees of Northern 
Latitude, passes along the high lands which Divide the Rivers 
that empty themselves into the said River Saint Lawrence from 
those which fall into the sea, and also along the the north Coast 
of the Bay des Chaleurs and the Coast of the Gulfts of Saint 
Lawrence to Cape Rosiers> and from thence, Crossing the mouth 
of the River Saint Lawrence by the west end of the Island of 
Anticosty terminates at the aforesaid River Saint John. 

Together with all the Rights members, and appurtenances 
whatsoever thereunto belonging. 

And we, do hereby require and Com:mand you to do and 
execute all things in due 1nanner that shall belong to your said 
Command and the Trust we have reposed in you, according to 
the several powers and Directions granted or appointed You 
by this present Commission and the instructions and authorities 
herewith given unto you, Or by such other powers instructions 
or authorities as shall at any time hereafter be granted or 
appointed under our Signet and Sign Manual, or by our Order 
in our Privy Council, and according to such reasonable laws and 
statutes as shall hereafter ~ made and agreed upon by you 
with the advice and Consent of the Council and Assembly of 
our said Province under your Government, in such manner and 
form as is hereinafter expressed. 

And our will and pleasure is that You the said James 
Murray do after the publication of these our Letters patent, and 
after the appointment of our Council for our said province in 
such manner and form as prescribed in the instructions which 
you will herewith receive, in the first place take the oaths 
appointed to be taken, etc., etc. 

* * * * * * * 
And we, do hereby give and grant unto you the said J ames 

Murray full power and authority with the advice and Consent of 
our said Council to be appointed as aforesaid, so soon as the 
Situation and circumstances of our said Province under your 
Government will admit thereof, and when & as often as need 
shall require, to summon and call General Assemblies of the 
Freeholders and Planters, within your Government, in such 
manner as you in your Direction shall judge most proper, or 
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according to such further powers, Instructions, .and authorities 
as shall be at any time hereafter granted or appoin~d you un~er 
our Signet and Sign Manual, or by our Order Ill Our Privy 
Council. 

And our will and pleasure is, That the persons thereupon 
duly Elected by the Major Part of the Freeholders of the respec
tive parishes, or precincts, and so returned, shall before their 
sitting take the oath mentioned in the said act intitled (an act 
for the Further security of his 1\fajesty's person & Government 
and the succession of the Crown in the Hejrs of the late princess 10 
Sophia being protestants, and for extinguishing the hopes of the 
pretended Prince of Wales and his open and secret abettors) as 
also make and subscribe the fore-mentioned declaration : Which 
oaths & declaration you shall Commissionate fit persons under 
the publick seal of that our province, to tender and administer 
unto them and untill the same shall be so taken and subscribed, 
no person shall be Capable of sitting though Elected. 

And we do hereby declare that the persons so Elected & 
Qualified shall be called the Assembly of that our province of 
Quebec; and that you the said James Murray, by & with the 20 
advice and Consent of our said Council and Assembly, or the 
major part of thern, shall have full power & authority, to make, 
Constitute or Ordain, Laws Statutes & ordinances for the publick 
peace, Welfare, & good Government of our said province, and 
of the people and Inhabitants thereof, and such others as shall 
resort thereunto and for the benefit of us our heirs & successors : 
which said Laws Statutes and ,Ordinances are not to be repug
nant, but as near as may be agreeable, to the laws & Statutes 
of this our Kingdom of Great Britain. 

* * * * * * * 
In Witness Whereof, We have Caused these our Letters to 30 

be made patent, Witness our Self at Westminster the Twenty 
first Day of November, in the fourth Year of our Reign. 

By Writ of privy Seal, 

(Signed) 
YoRKE & YoRKE. 

Recorded at the Treasury Chambers Whitehall the 28th Day 
of November 1763. (Signed) 

T. ToMKYNs. 

Recorded in the Registry Office in Quebec the 7th Day of 
June 1766. (Signed) 4~ 

J. GoLDFRAP D. Reg. 
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No. 41 JoiN'l 
APPEND Ill:. 

Instructions, Passed Under the Royal Sign Manual and Signet, for James No. 41. 
Murray as Captain General and Governor in Chief of the Province of Quebec ~;~~act 

and the Territories dependent thereupon. Instructions 

GEORGE R. 
(L.S.) 

for James 
Murray, 7th 
December, 
1763. 

· [7 Dec. Instructions to Our Trusty and Well-beloved JAMES MuRRAY, EsQ., Our 17631 

10 

Captain-General and Governor-in-Chief in and over Our Province of 
Quebec in America, and of all Our Territories dependent thereupon. 
Given at Our Court at St. J ames's the Seventh Day of December 1763 
in the Fourth Year of Our Reign. 
1. With these Our Instructions You will receive Our Commission under 

Our Great Seal of Great Britain, constituting You Our Captain-General 
and Governor-in-Chief in and over Our Province of Quebec in America, 
* * * * * * * You are therefore to take upon You the Execution 
of the Office and Trust We have reposed in You, and the Administration 
of Government, and to do and execute all Things in due manner that shall 
belong to your Command, according to the several Powers and Authorities 
of Our said Commission under Our Great Seal of Great Britain, and these 

20 Our Instructions to You, or according to such further Powers and Instruc
tions as shall >(lt any Time hereafter be granted or appointed You under 
Our Signet and Sign Manual, or by Our Order in Our Privy Council. 

2. And You are, with all due Solemnity, to cause Our said Commission 
to be published at Quebec, which "\V e do appoint to be the Place of your 
Residence and the principal Seat of Government, in the Districts of Montreal 
and Trois Rivieres, and in such other parts of your Government as You 
shall think necessary and expedient, as soon as possible which being done, 
You are in the next place to nominate and establish a Council for Our said 
Province, to assist You in the Administration of Government, which 

30 Council, is,· for the present, to be composed of the Persons, whom We have 
appointed to be Our Lieutenant-Governors of Montreal and Trois Rivieres, 
Our Chief Justice of Our said Province, and the Surveyor-General of Our 
Customs in America for the Northern District, and Eight other Persons 
to be chosen by You from amongst the most considerable of the Inhabitants 
of, or Persons of Property in Our said Province; which Persons so nomin
ated and appointed by You as aforesaid (Five of which We do hereby 
appoint to be a Quorum), are to be Our Council for Our said Province, and 
to have and enjoy all the Powers, Privilege and Authority usually exercised 
and enjoyed by the Men1bers of Our Councils in Our other Plantations, and 

40 also such others as are contained in Our said Con1mission under Our Great 
Seal of Great Britain, and in these Our Instructions to You; and they shall 
meet together at such Tin1e or Tirnes, Place or Places, as You, in your 
Discretion, shall think necessary and expedient: It is nevertheless Our 
Will and Pleasure, that the said Chief Justice, or Surveyor-General of Our 
Customs, shall not be capable of taking the Adn1inistration of the Govern
ment upon the Death or Aosence of You Our Governor, or the Commander
in-Chief for the Time being. 
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3. And You are forthwith to call Our said Council together, or such of 
them as can be conveniently assembled, and to cause Our said Commission 
to You to be read at such Meeting; which being done, You shall then. take 
yourself, and also administer to Our Lieutenant-Govern?rs re.spectively, 
and to the Members of Our said Council the Oaths mentioned In an Act, 
passed in the first Year of the Reign of Hi~ Majesty King G~rge the First, 
intituled, "An Act for the further Security of ~Is MaJesty s Person and 
Government, and the Succession of the Crown In the Heirs of the late 
Princess Sophia, being Protestants, and for extinguishing the Hopes of the 
pretended Prince of Wales, and his open and secret Ab~ttors "-as also. to 1() 

make and subscribe and cause them to make and subscribe the Declaration 
mentioned in an A~t of Parliainent made in the Twenty-fifth Year of the 
Reign of King Charles the Second, intituled, " An Act for preventing 
Dangers which may happen from Popish Recusants." And Y o~ and every 
one of Them are likewise to take an Oath for the due Execution of your 
and their Places and Trusts, with regard to your and their equal and 
impartial Administration of Justice; and You are also to take the Oath 
re,quired by an Act passed in the seventh and eighth Years of the Reign of 
King William the Third to be taken by Governors of Plantations, to do 
their utmost that the Laws relating to the Plantations be observed. 2<>-

4. And You are forthwith to transinit unto Our Commissioners for 
Trade and Plantations, in order to be laid before Us for Our Approbation 
or Disallowance, the Names of the Mmnbers of the Council so to be appointed 
by You, as aforesaid; as also a List of the Names and Characters of Eight 
other Persons in Our said Province, whom You judge properly qualified to 
serve in that Station; to the End that, if any of the Persons appointed by 
You, as aforesaid, shall not be approved and confirmed by Us, under Our 
Signet and Sign Manual, the Place or Places of such Persons so disapproved 
may be forthwith supplied from the said List, or otherwise, as We shall 
think fit. 30· 

5. And if it shall at any time happen , that, by the Death, Departure 
out of . Our said Province, Suspension of ,any of Our said Councillors, or 
otherwise, there shall be a Vacancy in Our said Council, Our Will and 
Pleasure is, that You signify the same to Our Commissioners for Trade and 
P}an~ations by the first Opportunity, that We may, under Our Sign Manual, 
constitute and appoint Others in their Stead; to which End, You are, 
whenever such Vacancy happens, to transmit to Our said Commissioners, in 
order to be laid before Us, the Names of three or more Persons, Inhabitants 
of Our said Province, whom You shall esteem best qualified for such Trust. 

6. But that Our Affairs n1ay not suffer for want of a due Number of 40 

~ouncillor~, if eve! it shall happen, tha~ there be less than Seven residing 
In Our said Province, We do hereby give and grant unto you the said 
James .M~rray, full .Power ap.d Auth.ority to chuse as many Pers~ns out of 
the principal Inhabit.ants of Our sa1d Province, as will make up the full 
Number o! the Council to be Seven, and no more; which Persons, so chosen 
and appointed by You, shall be, to all Intents and Purposes Councillors 
in O_ur ~aid Province, till either they shap be confirmed by Us, or by the 
Nomination of Others by Us, under Our Signet and Sign Manual Our said 
Council shall have Seven or rnore Persons in it. ' 

* * * * * * * 
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11. And whereas it is directed, by Our Commission to You under Our JomT 
great Seal, that so soon as the Situation and Circumstances of Our said APPENDix. 

Province will admit thereof You shall with the Advice of Our Council No. 41· 
' ' ' Extract s"?-mmon and call a General Assembly of the Freeholders in Our said Pro- from . 

VI!lce; You are therefore, as soon as the more pressing Affairs of Government Instructwns 

:v-111 allow t? give all possible attention to the carrying this important Object ~~~r~:;:e;th 
Into Exec~tion : But, as it may be impracticable for the present to form such g~~mber, 
a_n Establishment, You are in the mean time to make such Rules and Regula- -continued. 
tlons, by the Advioe of Our said Council, as shall appear to be necessary for 10 
the ~eace, Order and good Government of Our said Province, taking Care that 
noth~ng be passed or done, that shall any ways tend to affect the Life, Limb 
or Liberty of the subject, or to the imposing any Duties or Taxes; and that 
al~ such Rules and Regulations be transmitted to Us, by the first Opportunity 
~ft~r they are passed and made, for Our Approbation or Disallowance. And 
It Is Our Will and Pleasure, that when an Assembly shall have been 
summoned and Inet, in such manner as You, in your Discretion, shall think 
most proper, or as shall be hereafter directed and appointed, the following 
Regulations be carefully observed in the framing and passing all such Laws, 
Statutes and Ordinances, as are to be passed by You, with the Advice and 

20 Consent of Our said Council and Assembly; Viz. : 

* * * * * * * 

No. 42 To. 42. 

Instructions, Passed Under the Royal Sign Manual and Signet, for Guy Carleton ~~~act 
as Captain General and Governor in Chief of the Province of Quebec and the Instructions 

T •t . d d t th for Guy erri OrieS epen en ereupon. Carleton, 3rd 
January, 

Instructions to Our Trusty and Wellbeloved Guy Carleton Esquire, Our I775· 

Captain General and Governor in Chief in, and over Our Province 3 Jan ., 1775· 

of Quebec in America and of all Our Territories dependent thereupon. 
Given at Our Court at St. James's the Third Day of January, 1775. 
In the Fifteenth year of Our Reign. 

30 First With these Our Instructions you ·will receive Our Commission 
under ou'r Great Seal of Great Britain, constituting you Our Captain 
General and Governor in Chief in, and over Our Province of Quebec in 

... t\..merica and all Our Territories thereunto belonging, as the said Province 
and Ter;itories are bounded and described in, and by the said Commission. 
You are therefore to take upon you the Execution of the Office and Trust 
We have Reposed in you, and the Administration of the Government, and to 
do and execute all things in due manner, that shall belong to your Command 
according to the several Powers and Authorities of our said Commission 
under Our Great Seal of Great Britain, and these Our Instructions to you, 

40 or according to such further Powers and Instructions, as shall at any time 
hereafter be granted or appointed you under Our Signet and Sign Manual, 

(4] K 
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or by Our Order in Our Privy Council; and you are to call together at 
Quebec (Which We do hereby appoint to be the place of yo~r ordinary 
Residence, and tlie principal Seat of Governm~nt), the f_ollowing persons 
whom We do hereby, with the Advice of Our Privy C?ouncil,. constitute and 
appoint to be Our Council for · the A!fairs o.f Our said Provin?e of Quebec; 
and the Territories thereunto belonging; VIz. Recto~ Theop~Ilus Cramahe 
Esquire, Our Lieutenant Governor of O_ur said Provin~e or 9ur 
Lieutenant Governor of Our said Province for the time being, 
Our Chief Justice of Our Province for the time being, Hugh Finlay, Thomas 
Dunn J ames Cuthbert Colin Drummond, Francis Les V esques; Edward 10 

Harrison, John Collin;, Adan1 11abean,-De Lery,-St. Ours, Picodyde 
Contrecoeur, Our Secretary of Our said Province for the time being, George 
Alsopp,-De La Naudiere, La Corne St. Luc, Alexander. Johnstone, Conrad 
Gugy ,-Bellestres,-Rigauville, and John Fraser Esq~ures; _All and eve~y 
of which P-erson and Persons shall hold and enJOY his and their 
Office and Offices of Councillor or Councillors for Our said Province of 
Quebec, for and during Our Will and Pleasure, and his or their Residence 
within Our said Province, and not otherwise. 

2. It is Qur further Will and Pleasure, that any five of the said 
Council shall constitute a Board of Council for transacting all Business, in 20 
which their Advice and consent may be requisite, Acts of Legislation only 
excepted (in which Case you are not to act ·without a Majority of the whole) 
And it is Our further Will and Pleasure, that the Members of Our said Coun
cil shall have and enjoy all the Powers, Privileges and Emoluments enjoyed by 
the Members of Our Councils in· Our other Plantations; and also such others 
as are contained and directed in Our said Commission under Our Great 
Seal of Great Britain, and in these Our Instructions to you; and that they 
shall meet together at such time and times, place and places, as you in your 
discretion shall think necessary, except when they meet for the purpose 
of Legislation, in which Case they are to be assembled at the Town of 30 

Quebec only. 

* * * * * * * 
5. And that We may be always informed of the Names and Characters 

of Persons fit to supply the Vacancies, which may happen in Our said 
Council, You are from time to time to transmit to Us, by one of Our 
Princ~pal Secretaries C?f State, the names and Characters of such persons, 
Inhabitants of Our said Colony, whom you shall esteem the best qualified 
for that Trust; And you are also to transmit a duplicate of the said Account 
to Our Commissioners for Trade and Plantations, for their Information. 

6. And i~ it shal_l at any time happen, _that by the death or departure 
out of Our said Province, of any of Our said Councillors there shall be a 40 
Vacancy in Our said Council, Our Will and Pleasure is.' that you signify 
the same to Us by one of Our Principal Secretaries of State and to Our 
Commissioners for ~Trade and Pla~tations, by ~he first Oppo'rtunity, that 
we I?ay by W arr~nt under. Our S~gnet and Sign Manual, and with the 
Advice of Our Pr1vy Council, constitute and appoint others in their stead. 

* * * * * * 
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No. 43 JoiN'l' 
APPENDIX. 

Extracts from Instructions Passed Under the Royal Sign Manual and Signet No. 43. 
f Extract · or Lord Dorchester, Governor of Upper Canada. from 

[L.S.J 
GEORGE R. 

FROM CoLONIAL OFFICE , LoNDON. 
Instructions 
for Lord 
Dorchester, 
Governor of 
Upper 
Canada, 16th 

. . September, Instructions to Our R1ght Trusty and Wellbeloved Guy, Lord Dorchester, 1791. 

.10 

Knight of the Most Honourable Order of the Bath Our Captain 16 s ept. 1791. 
' C. 0. Instruo-General and Governor in Chief in and over Our Province of Lo-wer 

1
tions, Quebec, 

C . 786-1791. anada; G·1ven at Ou1· Court at St. J ames's, the Sixteenth dav of 
September, 1791, In the Thirty-first Year of Our Reign. " 

1st. With these Our Instructions you will receive Our Commission 
under Our Great Seal of Great Britain constituting you Our Captain General 
and Governor in Chief in and over Our Provinces of Upper Canada and 
Lower Canada, bounded as in Our said Counnission is particularly 
expressed. In the execution therefore of so much of the Office and Trust 
we have reposed in you as relates to Our Province of Upper Canada, you are 
to take upon you the Ad1ninistration of the Government of the said Province, 
and to do and execute all things belonging to your Con1n1and according to 

20 the several Powers and Authorities of Our said Commission under Our Great 
Seal of Great Britain and of the _t\..ct passed in the present year o£ Our 
Reign therein recited, and of these Our Inst ructions to you according to su eh 
further Powers and Instructions as you shall at any tirne hereafter rerejve 
under Our Signet and Sign Manual or by Our Order in Our Privy Coun('iL 

* * * * * * * 
10. And ''Thereas \Ve have thought fit to declare by Our Order in 

Council bearing date the 24th day of _August last, that the Division of 
Our Province of Quebec shall commence on the- -day of December n~xt, 
and that from thenceforth the Lands and Territories therein described shall 
be two separate Provinces and be called the Province of 1J pper Canada and 

30 the Province of Lower Canada; you are, as soon as may be after such division 
shall take place, to summon by an Instrument under the Great Seal of Our 
Province of Upper Canada, to the Legislative Council of that Province, the 
following persons, whom 'Ve hereby authorize and direct You, so to sun1n1on 
to Our said Legislative Council of -Upper Canada, viz. , William Osgoode, 
Richard Duncan, Williarn Robertson~ Robert Hamilton, Richard Cartwright 
Junior, John Munro, Alexander Grant and Peter Russell, Esquires. 

11. And ~rhereas by the aforesaid recited Act passed in the present 
year of Our Reign, it is provided that the Seats of the Members of Our 
Legislative Council shall become vacant in certain Cases u1entioned in the 

40 said Act, It is Our Will and Pleasure, that if any Me1nber of Our said 
Legislative Council shall at any tin1e leave Our said Province and reside out 
of the same, you shall report the sa1ne to T.~ s by the first opportunity through 
one of Our Principal Secretaries of State-And you are also in like n1anner 
to report whether such n1ember of the said Council is absent by your per-

[4] K2 
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mission, or by the Permission of Our Lieutenant Governor or Comn1and~r 

in Chief of the said Province for the time being; and you are also In 

like manner; to report, if it shall come to your knowledge, that ~ny such 

Member shall a t any time take or have taken any Oath ?f Allegiance or 

Obedience to any foreign Prince or Po·wer , or shall be attainted for treason 

in any court of Law within any of Our Dominions, that \VC rnay take 

measures thereupon as vVe shall think fit- And you are to take especial 

Care that the several Provisions of the said Act respecting the several Cases 

in which Persons may or may not be entitled to receive "' ... rits of Sunnnons 

to the said Legislative Council, or to hold their Places therein shall be 10 

duly executed. 

* * * * * 
13. And Whereas We have by Our said Commission given you full 

Power and Authority subject as therein is specified, and to these Our Instruc

tions in that behalf to issue Writs of Summons and Election, and to call 

together the Legislative Co~ncil and Assembly of Our said Province of 

Upper Canada, and for the purpose of electing the Members of the Assembly 

of Our said Province of Upper Canada, have also given you full power and 

Authority to issue a Proclamation dividing Our said Province of Upper 

Canada into Districts or Counties, or Circles, and Towns or Townships, 

and declaring and appointing the number of Representatives to be chosen 20 

by each of such Districts or Counties, or Circles and Towns or Townships; 

now, Our Will and Pleasure is, that you shall issue such Proclamation 

as soon as may be, allowing nevertheless a reasonable time between the 

issuing thereof and the time of issuing the Writs of Summons and Election 

above mentioned. 

No. 44 

Extracts from Instructions Passed Under the Royal Sign Manual and Signet 

for Lord Dorchester, Governor of Lower Canada. 

[L.S.J 
FROM COLONIAL OFFICE, LONDON. 

GEORGE R. 

Instructions to Our Right Trusty and Well beloved Guy Lord Dorchester 

Knight pf the Most ~onou~abl~ Order of the Bath, Our Captai~ 

General and Governor In Chief In and over Our Province of Lower 

Canada; Given at Our Cour~ at St. J ames's, the Sixteenth day of 

September, 1791. In the Thirty-first Year of Our Reign. · 

30 

1st. WitP, these Our Instruct~ons you will receive Our Commission 

~nder Our Great Sea:l of _Gr~at Britain constituting you Our Captain 

General and Governor In Chief In ~nd over O_ur Provinces of Upper Canada 

and Lower Canada, bounded as In Our said Commission is particularly 
0 

expressed. In the Execution therefore of so much of the Office and Trust 
4 
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We have reposed in you as relates to Our Province of Lower Canada., you ~~=IX. 
are to take upon you the Administration of the Government of the said 
Province, and to do and execute all things belonging to your Command Exfr~~t 44. 
according to the several Powers and Authorities of Our said Commission from . 

under Our Great Seal of Great Britain and of the Act passed in the present l~rstr:~;~ons 
year of Our Reign therein recited, and of these Our Instructions to you and Dorchester, 

a_ccording to such further Powers and Instructions as you shall at any ~c~~~~ 
time hereafter receive under Our Signet and Sign Manual or by Our Order Canada, 16th 
· O p · C ·1 · September Ill ur r1vy OUTICI . 1791 ' 

* * * * * * * 
10 10. And Whereas We have thought fit to declare by Our Order in 

Council bearing date the 24th day of August last, that the Division of Our 
Province of Quebec shall commence on the--day of December next, and 
that from thenceforth the Lands and Territories therein described shall be 
two separate ~lovinces and be called the Province of Upper Canada and 
the Province of Lower Canada; you are, as soon as may be after such Divi
sion shall take place, to summon by an Instrument under the Great Seal of 
Qur Province of Lower Canada, to the Legislative Council of that Province, 
the following persons whom We hereby authorize and direct you so to summon 
to our said Legislative Council of Lower Canada; viz. William Smith, J. G. 

20 Chaussegros de Lery, Hugh Finlay, Picotte de Belestre, Thomas Dunn,, Paul 
Roe de St. Ours, Edvvard Harrison . Francis Baby, John Collins, Joseph de 
Longueuil, Adam Mabane, Charles de Lanaudiere, George Pownall, R. 
Anable de Boucherville, and_ John Frazer, Esqrs. 

11. And Whereas by the aforesaid recited Act passed in the present 
year of Our Reign, it is provided that the Seats of the Members of Our 
Legislative Council shall become vacant in certain Cases mentioned in the 
said Act, It is Our Will and Pleasure, that if any Member of Our said 
Legislative Council shall at any time leave Our said Province and reside out 
of the same, you shall report the same to Us by the first opportunity through 

30 one of Our Principal Secretaries of State-And you are also in like manner 
to report wheth~r such member of the said Council is absent by your permis
sion, or by the Permission of Our Lieutenant Governor or Commander in 
Chief of the said Province for the time being; and you are also in like 
manner, to report, if it shall come to your knowledge, that any such Member 
shall at any time take or have taken any Oath of Allegiance or Obedience 
to any foreign Prince or Power, or shall be attainted for treason in any 
Court of Law within any of Our Dominions, that We may take measures 
ther~upon as We shall think fit-And you are to take especial Care that the 
sev·eral Provisions of the said Act respecting the several Cases in which 

.4o Persons may or may not be entitled to receive Writs of Summons to the 
said Legislative Council, or to hold their Places therein shall be duly 
executed. 

* * * * * * * 
13. And Whereas We have by Our said Commission given you full 

Power and Authority subject as therein is specified, and to these Our Instruc
tions in that behalf to issue Writs of Summons and Election, and to call 
together the Legislative Council and Assembly of Our said Province of 

-continued. 
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Lower Canada, and for the purpose of electing the Mem?ers of the 
Assembly of Our said Province of Lower Canada, have also gn:en you !ull 
power and Authority to issue a Proclamq,tion dividing Our said Province 
of Lower Canada into Districts or Counties, or Circles, and Towns or Town
ships, and declaring and appointing the number of Representatives to be 
chosen by each of such Districts or Counties, or Circles and Towns or 
Townships; now, Our Will and Pleasure is, that you shall issue such 
Proclamation as soon as may be, allowing nevertheless a reasonable time 
between the issuing thereof and the time of issuing the Writs of Summons 
and Election above mentioned. lO· 

No. 45 

Le~e~· £~~~ Letter from Judge Pierre 
Bedard to John Neilson, 1st July, 1820. 

Judge Pierre 
Bedard to 
John 

T. Riv. 1 Juillet 1820. 

N eilson, 1st 
July, 1820. MoN CHER MoNSIEUR, 

* * * * * * 
Ici l'election du Bourg a ete faite hier, Mr. Ogden et 11r. Badeaux ont 

ete elus par les hommes et les femmes des T. Rivieres car il £aut que vous 
sachiez qu'ici les femmes votent comme les hommes indistinctement. Il n'y 
a que le cas ou elles sont mariees et ou le Inari est vivant; alors c' est lui qui 
porte la voix comme chef de la communaute. Lorsque le n1ari n'a pas de 
bien et que la femme en a cest la femme qui vote. e cas s est presente hier. 20· 

'ai actuellement un Domestique (qui s' appelle Michel) qui a achette un 
emplacement dans la commune il y a un an ou deux et l'a fait batir. Les amis 
de sa femme lui avoient fait entendre que c'etoit la facon actuellement de 
passer les contrats au nom de la femme et que cela etoit plus seur, et Michel 
en consequence avoit fait passer le contrat au nom de sa femme. Il a ete 
pour voter hier; on lui a demande a f~ire le serment, il a declare que 
I' emplacement etoit au nom de sa fem1ne; en consequence on a envoye chercher 
la femme qui a vote, pour Mr. Ogden et 11r. Ranvoise le candidat 
malheureux. 

* 
J e vous souhai te 

J. NEILSON, Esquire, 
Quebec. 

* * * * * * 
une bonne sante et j e suis 

Mon cher Monsieur 
Votre tres Humble Servr 

P. BEDARD. 
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No. 46 

Petition of Electors of the Town of Quebec, 1828. 

House of Assembly, Lower Canada. 

December 4th, 1828. 

A Petition of divers Electors of the Upper Town of 
Quebec, whose nan1es are thereunto subscribed, was presented to 
the House by Mr. Clouet, and the same was received and read; 
setting forth : That in July One thousand eight hundred and 
twenty-seven, Williarn Fisher Scott was appointed Returning 
Officer for the election of two Citizens to represent in Parliament 
the Upper Town of Quebec, and that on the seventh of August 
a Poll was opened for that purpose near the Bishop's Palace: 
That the Candidates were Messrs. Joseph Remy Vallieres de 
St. Real, Andrew Stuart, George Vanfelson and Amable Ber
thelot : That the Polling was continued to the fifteenth August, 
when Messrs. Joseph Remy Vallieres de St. Real and Andrew 
Stuart were returned as duly elected: That, however, on the 
fourteenth, Mrs. Widow Laperriere did tender to Mr. Scott, the 
aforesaid Returning Officer, her vote, under oath, which Mr. 
Scott did refuse to take and enregister, whereupon a protest 
against such refusal was served. That the Petitioners allege 
that the following conclusions are to be drawn from this refusal : 
1. That Mr. Scott acted contrary to law; 2. That the election of 
Mr. Stuart is void. That the Petitioners saw with extreme con
cern and alarm this refusal to take a vote tendered under oath, 
in the tern1s of law; and they allege that Mr. Scott had no 
discretion to exercise, that he was bound to follow the letter of 
the law, that he \Vas not to sit as a judge of the law. That the 
Petitioners need hardly avert to the danger of such a power as 
Mr. Scott exercised. They will not place their dearest right, 
their elective franchise, in the hands of any one man, but espe
cially they will not place it in the hands of an officer appointed 
by the Executive, and whose opinions and feelings under almost 
every circumstance 1nust endanger the free choice of the people, 
and thus strike at the root of their liberties. That the Peti
tioners, therefore, deem this refusal to take a vote offered in the 
terms of the law, a most dangerous precedent, contrary to law, 
and tending to subvert their rights and constitutional privileges. 
That the Petitioners representation the second head, that, as 
the votes of the Widows were not taken, the return of Mr. Stuart 
is void, inasmuch as the free choice of all the electors was not 
n1ade known. That the Petitioners may presume to trouble the 
House with the reasons which they deem conclusive as to the 
right of Widows to vote; neither in men nor women can the 
right to vote be a natural right: it is given by enactment. The 
only questions are, whether women could exercise that right well 
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and advantageously for the State, and whether they are entitl~d 

to it. That the Petitioners have not learned that there exist 

any imperfections in the minds of ·women which place the:£? lower 

than men in intellectual power, or which would make It more 

dangerous to entrust them with the exercise of the elective 

franchise than with the exercise of the numerous other rights 

which the law as already given them. That, in point of fact, 

women duly qualified, have hitherto been allowed to exercise the 

right in question. That the Petitioners conceive that women are 

fairly entitled to the right, if they can exercise it well. That 1(} 

property and not persons is the basis of representation in the 

English Government. That the qualifications required by the 

Election Laws sufficiently shew this. That the same principle 

is carried into our own constitution. That the paying certain 

taxes to the State is also a basis of representation; for it is a 

principal contended for by the best Statesmen of England, that 

there can be " no taxation without representation.'' That the 

duties to be performed to the State may also give a right to 

representation. That in respect of property, taxation and 

duties to the Sf,ate, the Widow, duly qualified by our Election 20 

Laws, is in every essential respect similarly situated with the 

n1an: her property is taxed alike with that of the man: she 

certainly is not liable to Militia duties, nor is the man above 

forty-five: she is not called to serve on a jury, nor is a physician: 

she cannot be elected to the .A._ssembly, nor can a Judge or Minis-

ter of the Gospel. It :may be alleged that nature has only fitted 

her for domestic life, yet the English Constitution allows a 

woman to sit on the Throne, and one of its brightest ornaments 

has been a woman. That it \vould be impolitic and tyrannical to 

circumscribe her efforts in society-to say that she shall not 30· 

have the strongest interest in the fate of her country, and the 

security of her common rights: It is she ·who breathes into man 

with eloquent tenderness his earliest lessons of religion and of 

n1orals; and shall it be said that his country shall be forgotten, 

or that she shall mould his feelings while smarting under hate-

ful laws. That the Petitioners allege that Widows exercise, 

generally, all the rights of men, are liable to most of the same 

duties towards the State, and can execute them as well. And 

they pray from the premises : 1. That the House declare Mr. 

Scott, the Returning Officer, guilty of malversation in office, 40. 

and take measures to enforce the law in such case provided. 

2. That the proceedings at the late Election for the Upper Town 

of Quebec, concluded on the fifteenth August One thousand eight 

hundred and twenty-seven, by the Return of Mr. Stuart be 

declared void. The Petitioners further represent, that' the 

Return of Mr. Stuart was made after a contestation of seven 

days, when all the votes, wi.th a few exceptions, had been polled, 

and ~he Return was made In .c<?nsequence of .the small majority 

of nine votes. That the Petitioners are satisfied in their own 
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minds, that 11r. Berthelot had a considerable majority of legal 
votes. That the Petitioners would also represent, that extra
ordinary means of corruption by threats and actual dismission 
from employment, were used by the partizans of Mr. Stuart, 
both on the part of private individuals and on the part of 
Officers holding civil and ;military appointments; and they wish 
particularly to call the attention of the House to the fact, that 
it has come to their knowledge, that, in effect, owing to the 
interference of authorized overseers, the numerous class of voters 
labouring on His Majesty' s works on the Cape came forward 
under the impression that they risked their employment if they 
did not vote for Mr. Stuart. That the Petitioners also beg leave 
to state, that the Records of the King's Bench, Quebec, will 
shew the conviction of one person, for voting without a right , 
whom some public-spirited individuals got punished as an 
example: they did not choose to prosecute about thirty more, of 
whom they still retain a list taken during the election. That the 
Petitioners also represent that, in their opinion, a fatal irregu
larity in keeping the Poll-book was practised when the votes 
were taken in another Poll-book than that of the Returning 
Officer, by a clerk not duly sworn. That the Petitioners, in con
clusion, pray that the House may act upon the premises as it 
n1ay deem fitting, and do as to justice appertaineth, in a case 
which the Petitioners conceive affect their liberties and dearest 
rights. 

Mr. Clouet moved , seronded by Mr . Labrie, That the 
grounds and reasons of complaint set forth in the said Petition, 
if true, are sufficient to make void the election of the said 
Andrew Stuart, Esquire. 

Ordered, That the consideration of the said motion be post
poned till Tuesday next. 

-Journal of Assembly 1828-29, Vol. 38, pp. 81-82. 

No. 47 

Action on Petition. 

House of Assembly. Lower Canada. 

11arch 11th, 1829. 

On Motion of 1fr. Clouet, seconded by 1fr. Bourdages. 
Ordered, That the further consideration of the Petition of 

divers Electors of the lJ pper Town of Quebec, against the Elec
tion and Return of Andrew Stuart, Esquire, be postponed till 
the next Session. 

-Journal of Assembly 1828-29, Vol. 38, p. 680. 
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No. 48 

Petition of Electors of Borough of William Henry, 1828. 

IIouse of Assembly, Lower Canada. 

December 4th, 1828. 

William Henry Election; Petition of Electors. 

A Petition of divers Electors of the Borough of William 

Henry, whose names are thereunto subscribed, was presented to 

the House by ~fr. Stuart, and the san1e was received and read; 

setting forth : That on the twenty-fifth day of July in the year 

of our Lord One thousand eight hundred and twenty-seven, a 10 

Poll ·was legally opened by Henry Crehassa, Esquire, 

Returning Officer, for the Election of a Burgess to serve as the 

Representative of the said Borough of William Henry, in the 

Provincial Assembly; J a:mes Stuart and Wolf red Nelson, 

Esquires, having offered themselves as Candidates : That 

although the said J ames Stuart was afterwards elected by a 

majority of legal votes, yet an apparent and colourable majority 

in favour of the said Wolfred Nelson, to the exclusion of the said 

J ames Stuart, \vas obtained by the admission of unqualified 

persons to vote, by various corrupt, illegal , criminal and un- 20 

warrantable means and practices destructive of the right of 

Election in the persons legally qualified to be Electors, and sub

versive of the constitutional franchise, rights and privileges of 

the Petitioners and of the whole body of Electors : That the 

Petitioners , as well in consideration of the justice due to the 

person who has been the object of their choice, as from regard 

to their own rights which have been grossly violated, deem it 

to be their duty to resist and oppose the illegal Return of the 

said Wolfred Nelson, and having recourse to the House for their 

interference, pray leave succinctly to represent the principal 30 

facts and grounds on which the said Return is to be considered 

an undue Return, and as being null and void in law : That many 

votes were given in favour of the said Wolfred Nelson, by per

sons without any qualification whatever, and whose want of 

qualification was even apparent on their own statements; such 

persons having been induced to vote and even to take the oaths 

to entitle them to do so, by criminal solicitations, and by assur

ances pressed upon the:m, before the Returning Officer himself, 

that they would incur no harn1 from such conduct, and that they 

would be guaranteed and indemnified by the said W olfred 40 

Nelson and his partisans against all consequences : That the 

votes of women, married, unmarried, and in a state of widow

hood, were illegally received for the said Wolf red Nelson 

althou_gh the illegality of such yotes wC1:s strenuously urged by 

the said J ames Stuart, and notwithstanding the opposition made 
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by him and by divers of the Electors to the admission of them: A:;;:~IX. 
That in divers instances several persons were admitted to vote 
for the said Wolfred Nelson on one and the same alleged quali- PetTI.~~n4~£ 
fication; in others, persons under oath declared themselves pro- Electors of 

prietors of houses to which they had no right or title; in others, ~iWi~~ of 
an arbitrary and untrue value, exceeding the real value, was Henry, 4th 
assigned, even on oath, to property of ·which the value was not fa~~ember, 
sufficient to confer a right of voting; and in almost all these -continued. 

cases an undue and improper influence by promises, by violence, 
and otherwise, was exercised over such persons even at the Poll, 
and in the presence and hearing of the Returning Officer, to 
stifle their scruples, and prevail on them to give their votes for 
the said Wolf red Nelson; nay) even to induce them to commit 
perjury by taking the Oath of qualification : That during the 
·whole course of the Election, a number of persons, not resident 
within the Borough, and having no right to vote at the said 
Election, were collected and kept together for the purpose of 
overawing and intiinidating Electors desirous of voting for the 
said J ames Stuart, from following their inclination, and these 
persons, by surrounding the Hustings, and by clamour and 
violence, obstructed and prevented Electors from voting for the 
said James Stuart, and most effectually violated and destroyed 
all freedom of Election: That after the said Election, to wit, in 
a Session of Oyer and Terminer and General Gaol delivery, held 
at Montreal, in Noven1ber One thousand eight hundred and 
twenty-seven, Indictments were found against seven persons; viz . 
. A.ntoine Aussaut, Nicholas Buckner, J oseph Claprood, Antoine 
Paul Hus alias Cournoyer, Louis .i\..llard, Rosalie St. Michel, and 
Jean Baptiste Cantara, for wilful and corrupt perjury, in having 
sworn falsely at the said Election to entitle themselves to vote for 
the said Wolfred Nelson; and an Indictn1ent was also found at 
the said Court against Louis Marcoux, one of the most active 
partisans of the said Wolfred Nelson at the said Election, for 
subordination of perjury: That in the last Term of His Majesty's 
Court of King's Bench for the District of Montreal, one of the 
said Indictments which had been removed by Certiorari into that 
Court, namely, the Indictment found against the said Joseph 
Claprood was tried by a Common Jury, and the said Joseph 
Claprood, upon the clearest evidence, was found guilty of the 
offence therein charged against him; the rest of the said 
Indictments still continue pending and undetermined. Under 
such circumstances, evincing that the Return of the said Wolfred 
Nelson has been obtained by the most jllegal and criminal means, 
the Petitioners cannot doubt that the House will feel an anxious 
desire to do justice upon this representation; and they therefore 
humbly pray the House t~ take . the premises. ~nto its serious 
consideration; and in granting relief to the Petitioners, that t~e 
House will be pleased to order the Clerk of the Crown In 
Chancery to attend the Bar of the House to amend the Return 

L2 
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for the said Borough, by erasing the name of the said ~ olf~ed 
Nelson and inserting that of the said J ames .Stuart In ~1eu 
thereof , and make such other and further Order 1n the prerruses 
as in the wisdom of the House shall appear fit. 

Mr. Stuart moved to resolve, seconded by Mr. Solicitor 
General, That the grounds and rea?ons of complai;nt set forth. in 
the said Petition, if true, are sufficient to 1nake vo1d the Election 
of the said W olfred Nelson, Esquj re. 

Ordered, That the consideration of the said motion be post-
poned till Saturday next. 10 

-Journal of Assembly, 1828-29, Vol. 38, pp. 82-84. 

No. 49 

Petition of Other Electors of the Borough of William Henry, 1828. 

House of Assembly, Lower Canada. 

December 12th, 1828. 

William Henry Election; Petition of Electors. 
A Petition of divers Electors of the Borough of William 

Henry, whose names are thereunto subscribed, was presented to 
the House by Mr. Bourdages, and the same was received and 
read; setting forth: That the Petitioners have seen the copy 20 

of a Petition presented to the House by thirteen of the Electors 
of the Borough of William Henry, complaining of divers illegal 
proceedings practised in the last Election by the partisans of 
Wolfred Nelson, to obtain his Election to the prejudice of that 
of J ames Stuart, also a Candidate at the same Election, and 
requiring that the Return of Wolfred Nelson be declared null, 
and that the name of J ames Stuart be substituted in the place 
of that of the said Wolf red Nelson : That the Petitioners are 
the more astonished at the proceedings of the partisans of 
J ames Stuart, inasmuch as they are founded upon false and 30 
n1alicious grounds, and are entirely void of all foundation what
ever, and that it .is notorious that in the sa~d Election they have 
themselves committed a great number of Illegal and unconsti
tutional acts, destructive of the privileges and Elective Franchise 
of the inhabi~~nts of the said Boro~gh of William Henry: 
That the Petitioners, perfectly acquainted with all that then 
passed, feel themselves obliged to make a plain statement of the 
s~id act~ committed, as well by the said ~ an:e~ Stuart as by 
his partisans : That a great number of Individuals were in 
so:me measure compelled to swear to the truth of their votes 40 
notwithstanding they had not any right to vote: That the said 
J ames Stuart, in sovereign contempt of divine and human laws 

' 
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has profaned the sanctity of an oath, in causing the three oaths 
to be taken unnecessarily, without any distinction, requiring 
grey-headed old men to prove that they had acquired their 
one-and-twentieth year, and by people of known property: 
That the said J-a1nes Stuart frequently turned himself to the 
Returning Officer, and said in a vulgar and indecent manner, 
" stuff the three oaths down their throats:' ' That the said 
J ames Stuart, to intimidate the Electors during the holding 
of the poll, did often, in the capacity of Attorney General, 
n1enace the partisans of "\Volfred Nelson, by threatening to put 
them in the pillory, \vhile on the contrary, he assured those in 
his favour, that they had nothing to fear: as he, J ames Stuart, 
was the King's Attorney General, and was the only person who 
had a right to prosecute them in case they should be attacked 
for having voted; that he himself held the hands of many of 
them on the Holy Evangelists, while the Returning Officer read 
them the oaths required-these persons expressing a great 
repugnance to taking an oath, because they thought themselves 
unqualified : That the said J ames Stuart received the votes of 
1nany women, and he himself sent to a great distance, to fetch 
them at a great expense, and putting aside all principle of 
honor and of delicacy, did, himself, and by his agents, in divers 
instances, make all his efforts, and employ all his well-known 
eloquence to a very respectable woman, whose husband had voted 
for him, in order to convince her, that upon the same principles 
on which her husband had voted, she might also give her vote, 
under the pretension that the property ca;me from her, and that 
the oaths had not been required from her husband: That the 
said J ames Stuart, during the holding of the poll, caused many 
qualified Electors to be apprehended by Warrants, for having 
illegally voted, and unhappily he has prosecuted them with a 
degree of rage, which rnarks hatred and cruelty (even several 
of the Electors who were qualified to vote) before Grand Juries, 
until he had found a Jury 'vhich brought a Bill against them; 
and that on the contrary, he abstained: against justice and his 
duty, from prosecuting a great number of. those who vote~ f~r 
him, although Warrants were issued against them; and It IS 
but justice to mention, that many perjured themselves, which 
proves, that what he advanced at the poll, namely, that he was 
the only one who had the right to prosecute in this manner, is, 
that whilst it excites against the said J ames Stuart, not only 
the indignation of the public in general, but also of hi~ own 
partisans, the most respectable of th~m have ref.us~d to sign a 
Petition to the House In favour of him : That It Is true, that 
one of the Electors was found guilty of perjury, but, in fact, 
the said J ames Stuart himself ought to be charged with all the 
guilt, since it is notorious, that he e?-deavoured to get. the votes 
of the said Electors, and that the said J an1es Stuart, In concert 
with son1e Magistrates, persuaded him that he had a right 
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to vote, and that it is clear that if the said person had given ~im 
his vote, he would not have been prosecuted: Tha:t ~he Elec~1on 
was made under the view of the Governor, and It IS notorious 
that His Excellency took an active part, as much by himself as 
by his subalterns, ~nd that there exis.ts fa?ts which can prove 
this: That the sa1d James Stuart d1d, himself, Jllenace, and 
in divers instances publicly, an ~Officer of Government that he 
would complain to the Governor against him if he did not make 
himself more active at his Election. The Petitioners, firmly 
confiding in the truth of their assertions, hope that the House 10. 
will be pleased to do justice to whom it is due, and that they 
will order that the false suggestions of J awes Stuart, and of his 
partisans, be put aside, and that W olfred Nelson, duly elected, 
and possessing the true confidence of the great majority of the 
people of William Henry, be maintained in his seat. 

Mr. Bourdages moved, seconded by Mr. Proulx, That the 
following Petitions, to wit, that of the Electors of the Borough 
of _Willia:m Henry against the Election of Wolfred Nelson, 
Member elect for the said Borough, that of the said W olfred 
Nelson respecting the said Petition presented to this House and 20 
received, and that of divers Electors for the said Borough 
against the Petition of certain Electors for the same, com
plaining of the illegality of the Election of the said w ·olfred 
Nelson, this day presented and received, be printed; and fifty 
copies thereof struck off for the use of the Members of this 
House, 

The House divided on the question :-
Yeas 32 
Nays 3 

So it was carried in the affirmative, and Ordered, Accordingly. 30 
-Journal of Assembly, 1828-29, Vol. 38, pp. 131-133. 

No. 50 

Action on Petition of Borough of William Henry 
Contested Election. 

House of Assembly, Lower Canada. 

February 21st, 1829. 

The Order of the Day for taking into consideration a 
Motion made by Mr. Bourdages yesterday, viz., "That the 
Petition of W olfred Nelson, Esquire, a Men1ber of this House 
be referred to three Commissioners to be named for the purpos~ 4:() 
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of enquiring into the allegations contained in the said Petition, 
and with respect to the qualification of the persons who signed 
the Petition against the legality of the Election of the said 
\Volfred Nelson, at the said Borough of Willia;m Henry," being 
read; 

The House proceeded accordingly to take the said Motion 
into consideration. 

And the said Motion being again read, and the question of 
concurrence being put thereon; 

The House divided : 
Yeas 25 
Nays 4 

So it was carried in the affirmative, and Resolved, Accordingly. 
-Jonrnal of Assembly, 1828-29, Vol. 38, pp. 527. 

No. 51 

Action on Borough of William Henry Election Contested 
Election. 

House of Assembly, Lower Canada. 
March 11th, 1829. 

On Motion of Mr. Bourdages, seconded by Mr. De St. Ours, 
Ordered, That the further consideration of the proceedings 

relating to the last Election for the Borough of W illiam Henry, 
be postponed till the next Session. 

-Journal of Assembly, 1828-29, Vol. 38, pp. 680. 

No. 52 

Commission of Lord Sydenham. 

(Extracts.) 
August 29th, 1840. 

Baron Sydenham } Victoria by the Grace of God of the 
Governor of Canada. u·nited Kingdom of Great Britain 
and Ireland Queen Defender of the Faith To our Right trusty 
and Well beloved Councillor Charles Baron Sydenham Greeting 
Whereas by an Act made and passed in the Fourth year of our 
Reign intitled an Act to reunite the Provinces of Upper and 
Lower Canada and for the Government of Canada it is amongst 
other things Enacted that it shall be lawful for Us with the 
advice of our Privy Council to declare or to authorize the 
Governor General of the said two Provinces of Upper and 
Lower Canada to declare by Proclamation that the said 
Provinces upon fro;m and after a certain day in such Proclama
tion to be appointed (suc.h day being within fifteen Calendar 
months next after the passing of the said Act) shall form and 
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be one Province under the name of the " Province of Canada '' 

and thenceforth the said provinces shall constitute and be one 

Province under the name aforesaid upon from and after the day 

so appointed as aforesaid. And whereas in pursuance and 

exercise of the powers so vested in us by the said recited Act 

We did on the tenth day of August One thousand eight hundred 

and forty with the advice of our Privy Council authorize the 

Governor General of the said two Provinces of Upper and 

Lower Canada to declare by Proclamation that the said Provinces 

upon from and after a certain day in such Proclamation to be 1() 

appointed such day being within Fifteen Calendar months next 

after the passing of the said Act should form and be one 

Province under the na1ne of the Province of Canada. Now 

knovv you that we reposing especial trust and confidence in the 

prudence courage and loyalty of you th~ said Charles Baron 

Sydenham of our especial grace certain knowledge and mere 

motion have thought fit to constitute and appoint and do by 

these presents constitute and appoint you the said Charles 

Baron Sydenham to be during our p]easure our Captain General 

and Governor in Chief in and over our Province of Canada 20· 

comprising Upper Canada and Lower Canada 

And whereas it is therefore expedient that an executive Council 

shall be appointed by Us for the affairs of our Province of 

Canada. Now We do hereby declare our Pleasure to be that 

there shall be an Executive Council for the Affairs of our 

Province of Canada. And that the Members thereof shall hold 

their Places therein during our Pleasure And vve do hereby 

declare our pleasure to be that the said Executive Council shall 

consist of such persons as shall from time to time for that 

purpose be appointed by lJ s by Instruments under the Great 3(} 

Seal of our said Province of Canada wh] eh Instruments shall 

be issued by you in our name and on our behalf in pursuance 

of Warrants under our Sign J\fanual and Signet authorizing 

such Appointments provided nevertheless and it is our further 

pleasure that in the event of the death Incapacity resignation 

suspension or absence from the said province of any J\fember of 

the said Executive Council so to be appointed by Us in manner 

aforesaid it shall be cmnpetent to you the said Charles Baron 

Sydenham And we do hereby authorize you \Vithout any such 

previous Warrant under our Signet and Sign Manual as afore- 4:cr 

said bv an Instrument under the Great Seal of our said Province 

in our name and on our behalf to appoint some other person 

or persons to act as an Executive Councillor or Executive 

Councillors provisionally and until our further pleasure shall be 

known in the place and stead of any such person or persons so 

dying or being incapacitated or having resigned or having been 

suspended or being absent from the said Province And we do 

further declare our pleasure to be that every such person or 

persons so provisionally appointed as aforesaid shall by" virtue 
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of such Provisional Appointment and until our further pleasure 
shall be known be to all intents and purposes an Executive 
Councillor or Executive Councillors for the affairs of our said 
Province as fully and effectually to all intents and purposes 
as if such person or persons had been so appointed in pursuance 
of a Warrant or Warrants under our Sign Manual and Signet 
expressly authorizing the appointment of such person or 
persons. 

TheRt. Hon. 
Lord Sydenham 
Instructions 
Canada 

* 

No. 53 

Lord Sydenham's Instructions. 

(Extracts) 

f 
VICTORIA R. 

Instructions to Our Right Trusty & Right "Tell-beloved 
Councillor Charles Baron Sydenham Our Captain 
General and Governor in Chief in and over Our 
Province of Canada in America, or in his absence 
to Our Lieutenant Governor or the Officer 
Administering the Government of Our said Pro
vince for the time being. Given at Our Court at 
Windsor the Thirtieth day of August , 1840, in 
the Fourth year of Our Reign. 

* * * * * * 
Third. And Whereas We did by the said Commission declare Our 

Pleasure to be that there should be an Executive Council for the Affairs 
of our Said Province of anada. Now We do hereby command you that you do 
forthwith transmit to Us the names of such Persons as may in your opinion 
be 1nost fit and proper to be appointed Members of Our said Executive 
CounciL And in order that no inconvenience mav arise to the Public 
Service, We do hereby authorize you from ti~e to time to appoint such and 
so n1any Persons as 1nay appear to you requisite, to be Members of that 

30 Board subject to the signification of Our Pleasure thereupon and to 
administer to each of the Persons so appointed such of the Oaths mentioned 
or referred to in Our said recited Con1mission, as shall be applicable to the 
case of the Individual to vvhom the same shall be administered, and We do 
further Authorize you, should it in your opinion be necessary for the Public 
Service to remove or suspend any of the Members of Our said Executive 
Council whether appointed provisionally by you or in conformity with a 
Warrant under Our Sign Manual :-but in that case you will immediately 
report to Us through One of Our Principal Secretaries of State, the causes 
of such removal or suspension as the case may be. 

[ 4 ] I\T 
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No. 54 

Commission to Richard Philips as Governor of Placentia and Nova Scotia. 

July 9, 1719. 

(Extract) 

D Con Phili ps As Coiniss-

George by the Grace of God &c To our Trusty and Wellbeloved 

Richard Philips Esquire Greeting Know yee that Wee reposing especial 

Trust and Confidence in the Prudence Courage and loyalty of you the said 

Richard Philips out of our especial Grace certain Knowledge and n1eer 

mocon have thought fit to Constitute and appoint And by these presents do 

Constitute and appoint you the said Richard Philips to be our Governor 10 

of Placentia in Newfoundland and our Captain General and Governor in 

Chief in and over our Province of Nova Scotia or Accadie in A1nerica and 

Wee do hereby Require and Command you to do and Execute all things in 

due manner that shall belong unto your said Command and the Trust Wee 

have reposed in you according to the several powers and Directions Granted 

or appointed you by this present comission and the Instructions here·with 

given you or by such further powers Instructions or Authorities as shall 

at any time hereafter be granted or appointed you under our Signet and 

Sign Manu.al or by our Order in our Privy Council and according to such 

reasonable laws and Statutes as hereafter shall be made and assented to by 20 

you with the Advice and Consent of our Council and Assen1bly of our said 

Province hereafter to be appointed And for the better Administration of 

Justice and management of the Pub lick Affairs of our said Province We 

Hereby Give and Grant unto you the said Richard Philips full power and 

Authority to choose Nominate and appoint such fitting and discreet persons 

as you shall either find there or carry along with you not exceeding the 

Number of Twelve to be of our Council in Our said Province till our further 

pleasure be l(no\vn any five Whereof \Ve do hereby appoint to be a Quorun1. 

No. 55 

Instructions for Richard Philips, Esq., His Majesty's Governor of Placentia in 30 

Newfoundland : and Captain General and Governor in Chief of the Province of 

Nova Scotia, or Accadie in America. 

Given at 
1° W ith these His Majesty's Instructions you will receive a Com1nission 

under the ~r~at Seal of Great Britain, constituting you His Majesty's Govr 

of Placentla In Newfoundland, and Captn. General & Govr in Chief in and 

over the Province of Nova Scotia or Accadie in America. 

2° You are therefore to fit yourself with all convenient speed & to 

repair to the said Province where being arrived, you are to take upon 'you ye 

execution of the Trust reposed in you, and as soon as may be, to call together 40 
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the pe!sons whon1 you are Empo,vered by your Comn1ission to appoint as JoiNT 

ouncillors there & before them to publish the said Commission & to take APPENDix. 

yourself and afterwards Administer to the Said Councillors the Oaths x o. ss. 
therein mentioned Extract 

· from 
3° You are to send to His Majesty by one of his principal Secretaries Instn~ctions 

f St t d t th C f d' · nh for R1chard o a e, an o e omrs. or Tra e & Plantations the Names & \. aracters Phillips, 
of such persons as shall be appointed by you of the said Council, to whom 19tg .June, 

you shall allow freedom of Debate and Vote, in all Affairs of publick 1'!!~~ntinued . 
concern that may be debated in Council. 

10 4° You are neither to Augment nor Diminish the Number of the said 
Council, ~or suspend any of the 11embers thereof, without good & sufficient 
cause, which you are to signify to His Majesty & to the Comrs. for Trade 
and Plantations as aforesaid. 

5° But you are to signify His Majesty's Pleasure unto the Members of 
the Said Council, that if any of them shall Absent themselves from the 
P!ovince, and continue Absen't above the space of Twelve 1fonths together 
without leave from you, or fron1 the Govr. or Commandr. in Chief of the 
Said Province for the time being first obtained, under your or his hand 
and Seal, or shall remain Absent for the Space of two Years or the greater 

20 par~ thereof successively ·without His Majesty's leave given them, under His 
MaJesty's Royal Sign Manual, their place or places in the Said Council 
sh_all imme_diately thereupon become Void, And that His Majesty ·will forth
with appoint others in their Stead. 
· 6° And whereas His Majesty is sensible, that Effectual care ought to be 

taken to oblige the Members of ye Said Council to a due attendance therein. 
in Order to prevent the many inconveniences that may happen for the want 
of a Quorum of the Council to transact Business as Occasion may require. 
It is His Majesty's Will and Pleasure, that if any of the Said Members 
shall wilfully absent themselves when duly summoned without a just and 

~o la·wful Cause, and Shall persist therein after .. A.dmonition. you suspend the 
said Councillors so Absenting themselves till His 1faiesty's further pleasure 
be known, giving, His Ma_iest:v timelv notice thereof, and that this bP 
signify'd to the several MemherR of the Council & entred on the Council 
Books as a Standing Rule. 

7° And that His 1\tfajesty ma:v be always informed of the Names and 
Characters of persons fit to su:Rply the V !1-canci_es, \vhich shall happen. in. the 
sd Council vou are to transmit unto H1s Ma1esty by one of His pnncipal 
Secretaries' of State & to the Commissrs for Trade & Plantations ·with all 
convenient speed, the Names & Characters of twelve pe!sons Inhabitants of 

40 the said Province, 'vhom you shall ERteem the best qua~Ify'd for that Trust. 
and so from ti1ne to time when any of them shall d1e, depart out of the 
said Province, or become otherwise llnfit, you are to nominate so many other 
persons to His 1fajesty in t~eir Stea~, that the List of twelve persons fit 
to supply Vacancies in the said Council, 1nay be always compleat. 

8° But vou shall not take upon you to fill up any Vacancies that may 
happen in the Said Council, after the Same ~hall be constituted as afore
said, without His Majesty's leave first obtained, unless the. Number of 
Councillors remaining in your Government be under Seven; And In that case, 
you are only to compleat them to the Number of Seven & no more. 

r 4·J l\I 2 
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9° And the better to Enable His Majesty to compleat w:hat 1nay _be 

further wanting towards the Establishing a Civil Governmt In the Sa1d 

Province, you are to give unto His Majesty by one of his principal Secretaries 

of State, and to the Co1nmissrs for Trade & Plantations, by the first 

Opportunity after your arrival there, a true State of the Said Province, 

particularly with respect to ye Number and Qualifications of the People 

that either are there or hereafter shall resort thither, of ·what Number it 

may be proper to constitute an Assen1bly? What persons are proper & fit 

to be Judges Justices or Sherrifs? And any other matter or thing, that may 

be of use to His Majesty in the establishing a civil Govern1nt as aforesaid. 1~ 

10° In the mean time till such a Governn1ent shall have been Established 

you will receive herewith a Copy of the Instructions given by His Majesty 

to the Governmt of Virginia., by which you will conduct yourself, till His 

Majesty's further pleasure shall be Kno"\vn, as near as the circumstances of 

the Place will Admit , in such things as they can be applicable to, and 

where you are not otherwise directed by these instructns. But you are not 

to take upon you to Enact any Laws till His Majesty shall have appointed 

an Assembly & given you directions for your proceedings therein. 

* * * * * * 
- Public Archi?;es of Canada, Nova ScotZ:a Instru ctions, Series J1, Vol. 581. 

No. 56 

Constitution of Provincial Council of Nova Scotia, 1720. 

Richard Philipps Esqr. Captain General and Governor in Chief in and 

over His Majesty's Province of Nova Scotia Governor of Annapolis Royal 

in said Province, and of Placentia in Newfoundland, and Collonel of one of 

His Majesty's regiments of Foote Haveing made choice of the following 

Gentlemen as Members of His Niajesty's Council for the Province aforesaid, 

they were summoned to attend his Excellency on Munday the 25th April 

1720 at the Honble the Lieut. Governor's House in His Majesty 's Garrison 

of Annapolis Royal where accordingly being mett 

PRESENT 

His Excellency the General The Honble Lieut Governor Arthur Savage 

Esqr. 
Major Lawrence Armstrong 
Major Paul Mascarene 
The revd. John Harrison, Esqr. 
Cyprian Southack, Esqr. 
Hibbert Newton, Esqr. 
William Skene, Esq r. 
W illiam Shirreff, Esq. 

2) 

30 

Peter Boudre, Esqr. 
40 

His Excellency administered to each of the members the oaths mentioned 

in An Act passed the first yeare of His Majesty's Reigne intituled an Act 
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For the_ further ecurity of His ~Ia.1·e t:v's Person & Government, and the JomT 
S f h ~ APPENDIX. uccession o t e Cro\vne in the heires of the late Princess Sophia being 
Protestants. and for extinguishing the hopes of the Pretended Prince of Evtra.ct f!om 
W I d h . . Constitution a es, a_n IS open and secret abettor also they took and subscribed the of 
Declaration mentioned in an Act of Parliament made in the 25th yeare of Provi~cial 
the reigne ~f King Charles the second, intituled an Act for preventing ~fN-~~~ 
Dangers which may happen fro1n Popish Recusants and an Oath for their Sc~tia, 
~ue E:x:ecution of their Places and Trusts, with regard to the equal and I 7~~ntinued. 
Impartial administration of justice in all causes which shall come before 

10 then1. Then took their Places at the Council hoard. 

* * * * * * * 

No. 57 

Commission to the Honourable Edward Cornwallis as Governor of Nova Scotia ~ 

(.Extract) 
GovERNOR OF NovA ScoTIA CoMMISSION 

11ay 6, 1749. 

GEORGE THE SECOND by the Grace of God of Great Britain France and 
Ireland King defender of the Faith &c To our Trusty and \Vellbeloved the 
Honourable Edward Cornwallis Esqr. Greeting Whereas We did by our 
Letters Patent under our Great Seal of Great Britain bearing date at 

20 Westminster the Eleventh day of September in the Second Year of our 
Reign constitute and appoint Richard Phillips Esquire Our Captain
General and Governor-in-Chief in and over our Province of Nova Scotia or 
Accadie in America with all the Rights, Members and Appurtenances 
whatsoever thereunto belonging for and during our \Vill and Pleasure as 
by the said recited Letters Patent relation being thereunto had may more 
fully and at large appear Now Know You that We have revoked and deter
nlined and by these Presents Do revoke and determine the said recited 
Letters Patent and every Clause Article and thing therein contained and 
further know You that vVe reposing especial Trust and Confidence in the 

30 Prudence Courage and Loyalty of You the said Edward Cornwallis of our 
especial Grace certain knowledge and meer motion Have thought fit to 
con titnte and appoint and by these presents Do Constitute and appoint You 
the said Edward Cornwallis to be our Captain-General and Governor-in
Chief in and over our province of Nova Scotia or Accadie in America with 
all the R ights Members and Appurtenances whatsoever thereunto belonging 
And We do hereby require and Command You to do and Execute all things 
in due Manner that shall belong unto your said Command and the Trust 
We have reposed in You according to the several powers and authorities 
Granted or appointed You by this present Comn1ission and the Instructions 

40 herewith given You or by such further Powers Instructions and authorities 
as shall at any tin1e hereafter be Granted or appointed You under our 
Signet and Sign Manual or by our Order in our Privy Council and according 

No. 57. 
Extract 
from Com
mission to 
Governor 
Cornwallis, 
6th May, 
1749. 
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to such reasonable Laws and Statutes as hereafter shall be made or agreed 

upon by you lYith the advice and consent of our Council and the J\.ssembly 

of our said Province under your Government hereafter to be appointed in 

such manner and form as hereafter expressed And for the better Adminis

tration of Justice and Management of the Public Affairs of our said 

Province We hereby Give and Grant unto You the said Edward Cornwallis 

full power and authority to Chuse N aminate and Appoint such fitting and 

Discreet persons as you sliall either fina there or carry along with You not 

exceeding the Number of Twelve to be of our Council in our said Province 

as also to Nominate and Appoint by Warrant under your Hand and SeallO 

all such other Officers and Ministers as You shall Judge proper and neces

sary for our Service and the Good of the People who1n We shall Settle in 

our said Province until our further 'Vill and Pleasure shall be known ... 

We do hereby Give and G-rant unto you full power ana authority to 

Suspend any of the Members of our said Council to be appointed by you as 

aforesaid from Sitting Voting and .A.ssisting therein if you shall find just 

Cause for so doing And if it shall at any time happen that by the Death 

Departure out of our said province Suspension of any of our said Coun

cillors or otherwise there shall be a Vacancy in our said Council (any Five 

whereof We do hereby appoint to be a ·Quorum) Our Will and pleasure is 20 

that you Signify the same unto us by the first opportunity that We may 

under our Signet and Sign Manual Constitute and appoint others in their 

stead- But that our Affairs at that distance may not Suffer for want of a 

due Number of Councillors if ever it shall happen that there be less than 

Nine of them residing in our said province We do hereby Give and Grant 

unto you the said Edward Cornwallis full power and authority to Chuse 

as many persons out of the Principal Freeholders Inhabitants thereof as 

·wjll make up the full Number of our said Council to be Nine and no more 

·which persons so chosen and appojnted by you shall be to all intents and 

purposes Councillors in our said province until either they shall be con- 30 

firmed by us or that by the Nomination of others by us under our Sign 

Manual and Signet Our said Council shall have Nine or more Persons in it 

And We do hereby Give and Grant unto you full power and authority with 

the Advice and Consent of our said Council from time to time as need 

shall require to Summon and call general Asse1nblys of the said Freeholders 

and Planters ·within your Government according to the 1J sage of the rest 

of our Colonies and Plantations in An1erica, And our Will and Pleasure is 

that the persons thereupon duly Elected by the Major part of the Free

holders of the respective Counties and Places and so returned shall before 

their sitting take the Oaths mentioned in the said Act Entitled (An Act 40 

for the further Security of his Majesties Person and Government and the 

Succession of the Crowl?- in . th~ Heirs of the late Princess Sophia being 

Protestants and for ext1ngtush1ng the Hopes of the pretended Prince of 

'Vales and his on en and Secret Abettors) as also n1ake and Subscribe the 

aforementioned Declaration (Which Oaths and DP-claration you shall Com-

missionate fit Pereons under our Seal of Nova Scotia to tender and administer 

unto them and until the same shall be so taken and Subscribed no Person 

shall be capable of Sitting tho Elected) And We do hereby Declare that 

the persons so Elected and Qualified shnll be called and Deemed the General 
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Assembly of that our Province of Nova Scotia A.nd that you the said Edward A JorNT 

Cornwallis with the advice and Consent of our said Council and Assembly P~rx. 
or the Major ~art of them resrectively shall have full power and authority Ex~~·ct57 · 
to make constitute and Ordain Laws Statutes and Ordinances for the from Com
Publick Peace Welfare and good Government of our said Province and of Gission to 

the people and Inhabitants thereof and such others as shall resort thereto c~;~~~
11

a~Iis, 
and for ~he benefit of us our Heirs and Successors which said Laws Statutes ~~~9~-ray, 
and Ordinances are not to be repugnant but as near as may be AgrP-eable to -continued. 
the Laws and Statutes of this our l{ingdom of Great Britain. 

10 No. 58 No. 58. 
Extract 
from Instructions to Governor Cornwallis. Instructions 
to Governor 
Cornwallis, In tructions for our Trusty and \Vellheloved Edward Corn\Yallis Esqr. 29th April, 

Our Captain General and Governor in Chief in and over Our 1749 

Province of Nova Scotia OI' Accadie in A.merica. ~~;.a s cotia 
- Yol. 34 

Given at Our ourt at ............... the ......... Day of ......... in the ............... r7~9 · 
year of Our Reign. April 29th. 

* * * * * * 
58th. You are to send unto U by one of Our Principal Secrys. of 

State and to Our Comn1issioners of Our Treasury and Our Con1missioners 
for Trade and Plantations for Our Approbation the Names and Characters 

20 of such Persons as shall be appointed by you of Our Council for Our said 
Province and of all other Officers and ~Iinisters, which you are by Your 
Commission impowered to appoint, and the better to enable Us to compleat 
·what may be further wanting towards the establishing a Civil Government 
in Our said Province, you are to give unto Us by one of our Principal 
Secretaries of State and to Our Commissioners for Trade and Plantations 
by the first opportunity after your arrival there, an exact Account of the 
Number and Qualifications of the People there, and with respect to any 
other Matter or Thing that may be of use in the Establishing a Civil 
Government as aforesaid. 

:~o 59th. And Whereas vve have thought proper that the Persons whom 
you shall appoint to be Our Council for Our said Province of Nova Scotia 
should be assisting to you or the Commander in Chief of Our Said Province 
for the time being in all affairs relative to Our Service, you are therefore to 
communicate unto Our said Council such and so many of these Our Instruc
tions wherein their Advice and Consent are required, as likewise all such 
other from time to time as you shall find convenient for Our Service to be 
imparted to them. ~ 

GOth. You are also to permit the ~:fembers of Our said Council to have 
and enjoy freedom of Debate and Vote in all Affairs of pub lick concern that 

4o may be debated in Council. 
61st. And that \Ve may be alwa?s informed of the names and Char

acters of Persons fit to supply the Vacancies which shall happen in Our said 
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Council, You are to transmit unto Us by One of Our Princip~l Secr~taries 

of State and to Our Connnissioners for Trade and Plantations with all 

convenient speed the Names and Characters of twelve ~er sons inhabitants 

of Our said Colony whom You shall esteem the best quahfied for that Trust 

and so from time to time when any of them shall die, depart out of Our 

said Colony, or becoine otherwise unfit, you are to nominate so many oth~r 

Persons in their stead that the List of twelve Persons fit to supply the said 

Vacancies may be always compleat. 
62nd. Whereas by Our Commissn to You You are impowered in case 

of the Death or Absence of any of Our sd Council of the ~aid Province 10 

to fill up the Vacancies in the said Council to the number of nine and no 

more, You are from time to time to send unto Us as aforesaid and to Our 

Commissioners for Trade and Plantations the names and Qualities of any 

Members by you put into the said Council by the first Convenience after 

your so doing. 
63rd. You are neither to augment nor diminish the nun1ber of Our 

said Council as it is hereby established, nor to suspend any of the ~1embers 

thereof without good and sufficient Cause nor without the consent of the 

Majority of the said Council , and in case of the suspension of any of them 

you are to Cause your Reasons for so doing together with the Charges and 20 

proofs against the said Persons and their Answers thereunto to be duly 

enter'd upon the Council Books to be kept by a proper Person to be 

appointed by you to be Clerk of Our said Council, who is likewise to enter 

therein all the Proceedings of the said Council and forthwith to transmit 

copies thereof to Us as aforesaid and to Our Commissioners for Trade and 

Plantations, nevertheless if it should happen that you should have Reasons 

for suspending any Councillor not fit to be communicated to t4e Council 

you may in that case suspend such Person without their Consent; but you 

are thereupon immediately to send to 1Js by One of Our Principal Seers of 

State and to Our Commissioners for Trade and Plantations an Account 30 

thereof with your Reasons for such suspension, as also for not communicat

ing the same to the Council and Duplicates thereof by the next opportunity. 

64th. You are to signify Our Pleasure unto the Members of Our sd 

Council that if any of then1 shall hereafter absent themselves from Our said 

Province and continue absent above the Space of twelve months together 

without Leave from you or from the Commander in Chief of the said 

Province for the time heing first obtained under your or his hand and Seal , 

or shall ren1ain absent for the Space of two years successively without Our 

Leave given them under Our Royal Signature, their Place or Places in the 

said Council shall immediately thereupon become void, and that We will40 

forthwith appoint others in their stead. 
65th. And Whereas We are sensible that effectual care ought to be 

taken to oblige the Members of Our said Council to a due attendance 

therein, in order to prevent the m!lny Inconvenience~ that may happen for 

want of a Quorum of the Council to transact Business as Occasion may 

require, It is Our Will and Pleasure that if any of the Members of Our 

said Council residing in Our said Province shall hereafter wilfully absent 

themselves, when duly summon'd, without a just and Lawful cause and shall 

persist therein after Admonition, you suspend the said Councillors so 

( 
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absenting then1selves till Our further Pleasure be known giving Us timely 
notice thereof; And We do hereby Will and require You that this Our 
Royal Will and Pleasure be signified to the several Members of Our Council Ex~-~~t58 · 
aforesaid, and that it be enter' d as a standing Rule in the Council books. from 

Instructions * * :)(< * ,~ * "'~ to Governor 
86 h A d l b 0 f . d . . h . d Cornwallis, t . n w 1erea y ur a oresa1 comm1ss1on you are aut or1se . 29th April, 

and i1npowered to summon and Call General Assemblys of Freeholders and 1749 t. d 
Planters within Our said Province, you are therefore so soon as you shall -con tnue · 

ee expedient to issue Writs in Our ~ a me directed to the Sheriff or other 
proper officer in each Township, directing then1 to sun1mons the Freeholders 

10 of the said Township, and to proceed to the Election of two Persons to 
represent them in General Assen1bly, which Election shall be held in each 
Township respectively, and at such time as you shall think proper; in 
which said Writ the Time and Place for the Meeting of the said Assembly 
shall also be specified. 

7th. And it is Our Will and Plea ure that you signify to Our General 
Assen1blies of .Cova Scotia, if occa ion should require, that they have no 
right to adjourn themselves otherwise than de Diem in Diem, excepting 
Sundays and Holidays, without Leave fron1 you or from the Commander in 
Chief of Our said Province for the time being first asked and obtained. 

* * * * * * * 
20 113th. You shall administer or cause to be adn1inistered the Oaths 

aprointed in the afore aid Act, Entitled an A et for the further Security of 
His lJfajesty' s Person and. Gorernrnent and the Succession of the Crown iu 
the H e'£rs of the late PTincess Soph1'a, being Protestants and for etl'ting
uishing the Hopes of the Pretended Prince of Wale< and ll1's open and 
Secret Abettors, to the 1feinbers and Officers of Our Council and Assembly, 
anrl all tTudges, Justjces and other Persons that hold any Office or Place 
of Trust or Profit in Our said Province, whether by Virtue of any Patent 
under Our Great Real of Great Britain or the Publick Seal of Nova Scotia 
or otherwise; and you shall also cause them to make and subscribe the 

30 aforesaid Declaration, without the doing of all which you are not to admit 
anv Person ·whatsoever into anv pnblick Office. nor suffer those that shall 
ha~e been admitted to continue therein. 

* * * * * 

[ 4 ] N 
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No. 59 

The Calling of the General Assembly of the Province of Nova Scotia, 1757. 

At a Council holden at the Governor's House in Halifax on Monday the 
3rd Jany, 1757. 

The Lieutenant Governor 

J onn. Belcher 
Jno. Collier 
Chas. Morris 
Benj. Green 

Present: 

Councrs. 

Robt. Grant 
His Excellency the Governor, together with His Majesty's Council, 

having had under n1ature consideration the necessary and most expedient 
measures for carrying into Execution those parts of His Majesty's Con1-
mission and Instructions which relate to the calling General Assemblies 
within the Province, came to the following Resolut}on thereon, Vizt. 

10 

That a House of Representatives of the Inhabitants of this Province, 
be the civil Legislature thereof in conjunction with His Majesty's Governor 
or Commander in Chief for the Tin1e being, and His Majesty's Council :20 

of the said Province; the fir t House to be Elected and convened in the 
follo,ving manner, and to be stiled the General Assembly. 

* * * * * 
That no Person shall be chosen as a member of the said House, or shall 

have a Right of voting in the Election of any member of the said House, 
who shall be a Popish Recusant, or shall be under the age of Twenty one 
years, or who shall not at the time of such Election, .be possessed in his own 
Right of a Freehold Estate within the District for which he shall be elected 
or shall so vote, nor shall any Elector have more than one vote for each 
member to be chosen for the Province at large, or for any Township; and 
that each Freeholder present at such Election and giving his vote for one ·)o 
member for the Province at large, shall be obliged to vote also for the., 

* * 

other Eleven. 
* 

f;igned 
Jno. DEPORT 

Sec. Cone. 

* * * * * * 
Signed 

CHAS. LA \VRENCE. 
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No. 60 

Lord Durham's Instructions as Governor General of Nova Scotia. 

\,. ICTORIA R. 
(Extracts) 

Instructions to Our Right Trusty and Right W ellbeloved Cousin and 
t ~ounc1llor John George Earl of Durha1n Knight Grand Cross of the 
most Honourable Order of the Bath our Captain General & Governor 
in Chief in and over Our Province of Nova Scotia or in his absence 
to Our Lieutenant Governor or Officer Adn1inistering the Govern-

10 n1ent of Our said Province for the time being Given at Our Court 
at .Buckingham Palace thi, lOth day of Februar:v 1838 in the First 
Year of Our Reign. 
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183 . 
Feb. 10. 

Fir t. With these Our Instructions you will receive Our Commission 
under the Great Seal of Our l Tnited Kingdon1 of Great Britain and 341. 

Ireland constituting vou Our Captain General and Governor in Chief in 
and over Our Provi1ice of Nova Scotia and the Islands and Territories 
thereunto belonging you are therefore ''Tith all convenient speed to assume 
and enter upon the execution of the Trust We have reposed in you. 

Second. And Whereas We have by Our said Comn1ission appoint.ing 
20 you Our Captain General and Governor in Chief as aforesaj d declared 

bur Pleasure to be that there shall be ·within Our said Province of Nova 
cotia two distinct and separate Councils to be respectively called the 

Legislative Council and the Executive Council of Our said Province with 
certain powers and Authorities therein mentioned, and have further 
declared Our pleasure to be that the said Executive Council and Legislative 
Council respectively should hereafter consist of Sue~ and so many Members 
a hall for that purpose be non1inated and appointed by us under Our 
Roval Sign 1Ianual and Signet or as shall be provisionally appointed by 
VOll the said John George Earl of Durham until Our Pleasure therein 

:m shall be Known provided always that the total number of the Me1nbers for 
the time being of such Executive Council resident within Our said Province 
shall not at an)r ti1ne by any such provisional Appointment by you be 
raised to a greater number in the ·whole than nine, and that the total 
number of the Me1nbers of such Legislative Council resident within Our aid 
ProYince shall not at any tin1e by any such provisional appointment by you 
b ra i, ed to a greater number in the ·whole than fifteen. 

* * * * * * * 
N ovv we do hereby authorize and en1power you the said John George 

Earl of Durham to nominate and appoint provisionally such persons as you 
shall think fit to be Members of Our said Executive and Legislative Councils 

40 respectively who shall hold their said appointments provisionally until 
Our further pleasure shall be ICnovvn. Provided nevertheless and We do 
hereb~T require you forthwith to transmit t? 1Ts ~hrough one of Our principal 
Secretaries of State the nan1es and qualifications of the several Members 
so provisionally appointed by :Ton to be ~fembers of Our said Executive 

r4l :\':? 
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and Legislative Councils respectively to the intent that the said appoint

ments 1nay be either confirmed or disallowed by Us as We shall see Occasion. 

* * * * * * * 

Fifth. You are not to suspend any of the Members of either of Our 

said Councils without good and sufficient cause, nor ·without the consent 

of the Majority of the Members of Our said respective Councils signified 

in Council after due examination of the charge against such Councellor 

and his answer thereunto and in case of the suspension of any of them 

you are to cause your reasons for so doing together with the charges and 

proofs against such Councellor and his Answer thereunto to be duly entered 

upon the Council Books and forthwith to transmit Copies thereof to us 10 

through one of Our principal Secretaries of State, nevertheless if it should 

happen that you should have reasons for suspending any Legislative or 

Executive Councillor not fit to be comn1unicated to the said respective 

Councils you may in that case suspend such person without their Consent , 

but you are thereupon immediately to Send to us through One of Our 

principal Secretaries of State an Account of your proceedings therein -vvith 

your reasons at large for such suspension. 
Sixth. And ·whereas effectual care ought to be taken to oblige the 

Members of Our said respective Councils to a due attendance therein in 

order to prevent the many inconveniences, that may happen for want of a 20 

quortu1l of the said respective Councils to transact business as occasion 

may require. It is Our Will and pleasure that if any of the Members of 

Our said respective Councils residing in Our said Province shall hereafter 

Willfully absent themselves from the said Province and continue absent 

above the space of Six Months together without leave from you first 

obtained under your hand and Seal or shall remain Absent for the space 

of One Year without Our leave given them under Our Royal Signat"L1re 

his or their place or places in the said respective Councils shall immediately 

therefrom become void, And that if any of the Members of Our said respec

tive Councils residing in Our said Province shall Wilfully absent them- 30 

selves hereafter from the said respective Councils when duly summoned by 

you without good and sufficient cause and shall persist in such absence 

after being thereof Admonished by you, you are to suspend such Coun

cillors so absenting themselves till Our further pleasure be Known therein, 

giving i.mmediate notice thereof to Us thr?ugh One o.f Our principal 

Secretaries of State. And. •We do hereby Will and require you that this 

qur Royal.pleasure be s~gnified to the. several Memb.ers of Our said respec

tive Councils and that It be entered In the respective Council Books as a 

Standing rule. 
Seventh. You are to Con1municate to Our said Council such and so 40 

1nany of these Our instructions Wherein their advice and consent are men

tioned to be requisite and likewise all such others from tirne to time as 

you shall find convenient for Our Service to be imparted to them. 
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No. 61 

Commission to Thomas Carleton as Governor of New Brunswick. 

Patent Roll-24 George Ill, Part 8, No. 9. 

Thomas Carleton Esq. GEORGE THE THIRD by the Grace of God of 
Governor of New Brunswick Great Britain France and Ireland King, 
Defender of the Faith and so forth To our Trusty and well beloved Thomas 
Carleton Esquire Greeting we reposing especial trust and confidence in 
the Prudence Courage and Loyalty of you the said Thon1as Carleton of 
our especial Grace certain knowledge and meer motion have thought fit 

10 to constitute and appoint you the said Thomas Carleton to be our Captain 
General and Governor in Chief of our Province of New Brunswick . 

. . . . and likewise that you take the 
usual oath for the due Execution of the Office and Trust of our Captain 
General and Governor in Chief of our said Province for the due and 
in1partial administration of justice and further that you take the Oath 
required to be taken by Governors of Plantations to do their utmost that 
the several laws relating to Trade and the Plantations be observed all 
\vhich said Oaths and Declaration our Council in our said Province or 
any five of the members thereof have hereby full Power and authority and 

20 are required to tender and administer unto you and in your absence to our 
Lieutenant Governor if there be any upon the Place all which being duly 
performed you shall administer unto each of the members of our said 
Council as also to your Lieutenant Governor if there be any upon the Place 
the said Oaths mentioned in the said first recited Act of Parliament altered 
as above as also cause them to make and subscribe the aforementioned 
Declaration and adn1inister to them .the Oath for the due Execution of their 
Places and ~Trusts and we do hereby give and grant unto you full Power 
and Authority to suspend any of the members of our said Council from 
sitting voting and assisting therein if you shall find just cause for so doing 

ao and if it shall at any time happen that by the Death Departure out of our 
said Province suspension of any of our said Councillors or otherwise there 
hall be a vacancy in our said ouncil (any five whereof we do hereby 

appoint to be a Quorum) our Wil~ and Pleasure is that you signify tJhe 
san1e unto us by the first opportunity that we may under our Signet and 
Sign Manual constitute and appoint others in their stead but that our 
affairs at that distance may not suffer for vvant of a due number of Coun
ciJlors if ever it hall happen that there be le s than nine of them residing 
in our said Province we do hereby give and grant unto you the said Thomas 
Carleton full Power and Authority to choose as many person out of the 

40 Principal Freeholders Inhabitants thereof as shall make up the full number 
of our said Council to be nine and no more which per ons so chosen and 
appointed by you shall be to all intents and purposes Councillors in our 
said Province until either they shall be confirn1ed by us or that by the 
Nomination of others by us under our Sign Manual and Signet, our said 

ouncil shall have nine· or more persons in it and \Ve do hereby give and 
grant unto you the said Thomas Carleton full Po\ver and authority with 
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Ut 

the advice and consent of our said Council to be apr:ointed as aforesaid as 
soon as the Situation and Circun1stances of our Province under your 
Government will admit thereof and when and as often as need shall require 
to Surnmon and· call general Assemblies of the Freeholders and settlers in 
the Province under your Governn1ent in such manner and according to such 
further Powers Instructions and Authorities as shall at any time hereafter . 
be granted or appointed you under our signet and Sign ~·fanual or by our 
order in our Privy Council and our \Vill and Pleasure is that the Persons 
thereupon duly ele~cted by the major part of the Freeholders of the respective 
Counties and Places and so returned shall before their sitting take the 10 
Oaths 1nentioned in the first recited Act of Parliament altered as above as 
also make and subscribe the afore mentioned Declaration ·which Oaths and 
Declaration you shall Comrnissionate fit Persons under our Seal of New 
Bruns·wick to tender and administer unto them and until the same shall be 
so taken and subscribed no person shall be capable of sitt1ng tho' elected 
and vve do hereby declare that the persons so elected and qualified shall be 
called and deemed the General Assemblv of that our Province of New 
Brunswick and that you the said Thomas Carleton \vith the advice and 
consent of our said Council and Asse1nbly or the Major part of them respec
tively shall have full power and authority to make constitute and ordain 20 

Laws Statutes and Ordinances for the Publick Peace Welfare and good 
G-overnment oi our said Province and of the people and Inhabitants thereof 
and such others as shall resort thereto and for the benefit of us our heirs 
and successors 

No. 62 

Instructions to Governor Carleton. 

INSTRUCTIONS to Our Trusty and W ellbeloved Thon1as Carleton, Our 
Captain General and Governor in Chief in and over Our Province 
of Nevv Brunswick in America. 

(;jyen at Our Court at St. Ja~es's the 28th day of July 1784 in the twenty 30 

fourth year of our Reign. 

First. With these Our Instructions, you will receive Our Commission 
under Our Great Sea~ of 9-re~t Britain, constitut~ng you, Our Captain 
General and Governor In Chief In and over Our Province of New Brunswick 
In J\merica, you are therefor~ to fit yourself with all convenient speed to 
repa1r tc . . which .we do !or the present appoint to be the 
place of your Residence In Our said Province of New Brunswick and bein a 

arrived there, you are to take upon you the execution of the Office' and Trust 
·v·l e have reposed in you, and the Administration of the Government and 
to do and execut~ all things in due Inanner, which sha~l. belong to' your 40 
Con1mand, according to the several Po\vers and Authorities of Our said 
Commis~ion, under Our ~Teat Seal of Great Britain, and these Our 
Instructions to you, according to such further Powers and Instructions as 

' 
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"'hall hereafter be granted, appointed, or given you, under Our Signet and 
ign Manual, or by Our Order in Our Privy Council. 

2. And you are with all due Solemnity to cause Our said Commission 
to be published at and such other Ports of your Government, as 
you shall think necessary and expedient, as soon as possible after your 
arrival; which being done, you are in the next place to nominate and 
establish a Council for Our said Province, to assist you in the adminis
tration of Government, which Council is for the present, to be composed of 
the following Persons, (Viz) George Duncan Ludlow Esqr., Our Chief 

10 Justice of Our said Province, and Beverley Robinson, Jamcs Putnarn, 
Abijah \ViJ13rd, Gabriel LudlovY, Isaac Allen, Joshua f!phan1, Edward 
Winslo·w, \Vil1iam Hazen, Daniel Bliss, Gilfred Studholme and J onathan 
Odell Esquires and other .rs &c. Our Chief tT ustice of 
Our said Province, and and other Persons to be chosen by you fro1n 
a~nongst the rnost considerable of t1le Inhabitants of, or Persons of Property 
in Our Said Province, which PPrsons so non1inated and appointed by you 
as aforesaid (Five of ·whom We do hereby appoint to be a Quorum) are to 
be of Our Counril for Our said Province, and to have & enjoy all the 
Povvers, Privileges and authorities usually exercised and enjoyed by the 

20 Men1bers of Councils in Our other Plantations, & also such others as are 
contained in Our said Commission under Our Great Seal of Great Britain, 
& in these Our Instructions to you; and Our said Council shall meet at 
such Tin~e and Tin1es, place & pi aces as you in Your Discretion shall think 
necessary and expedient; It is nevertheless Our Will and Pleasure that the 
sai·i rhief Jt1stice shall not be capable of taking upon himself the Adn1in
istration of the Government upon the Death or Absence of you Our 
Governor, or of the Commander in Chief of Our said Province for the 
tin1e being. 

* * * * * * * 
5. And that We may be always infonned of the names and Characters 

30 of Persons fit to supply the Vacancies, which may happen in Our said 
Coun~cil, you are in case of any vacancy, to transmit to Us, by one of Our 
principal Secretaries of State, the narnes and characters of three Persons 
Tnhabjtants of Our said Colony, whon1 you shall esteem the best qualified 
for that Trust, and you are also to transmit a Duplicate of the said 
A.ccount to the Con1n1ittee of Our Privv Council for Trade and Plantations, 
for thej r Information. · 

* * * * * * * 
7. And in the choice and non1inat.ion of the Members of Our said 

Council, as also of the Chief Officers, Judges, .. A .. ssi tants, Justices of the 
Peace and other Officers of Justice, you are always to take care, that they 

40 be of good Life well affected to Our Government, and of abilities 
suitable- to t eir .. mp oyments. 

8. You are neither to augment. nor rliminish the number of Our said 
Council, as it is at present established, nor to suspend any of the men1bers 
thrreof, without good and sufficient cause, nor without the consent of the 
majoritv of Our said Council, signified in Council. after due examination 
nf .the charge against such Councillor, and his answer thereunto; And in 
casf of the Snspen. ion of any of them, you are to can se your reasons for so 
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.JorNT doing, together with the charges and proofs, against the said Persons, and 
APPENDIX. B k d their answers thereunto, to be duly entered upon the Council oo s, an 

E No. 6~· forthwith to transmit Copies thereof to T, s by one of Our principal Secre
r~:~~~~~i;~:U tR.ries of State, 'and also Duplicates to the Committee of Our Privy Council 
to Governor for Trade and Plantations for their Information, nevertheless if it should 
~s~~e~~1y, happen that you have reasons for suspending any Councillor not fit to be 
1784 communicated to the Council, you may in that case suspend such person 
-contH~'I.led. V d U without their Consent, but yon are thereupon immediately to sen to s 

No. 63. 
Extract 
from 
Quebec 
Resolutions, 
lOth 
October, 
1864. 

by one of Our principal Secretaries of State an ..._.1\ccount of your Pro
ceedings therein, \vith your Reasons at large for such suspension, as also 10 
for not communicating the same to the Council, and Duplicates thereof 
by the next opportunity, and you are also to transn1it a Duplicate of such 
Account to the Committee of Our Privy Council for Trade and Plantations 
for their Information. 

No. 63 

Report of Resolutions adopted at a Conference of Delegates from the Provinces 
of Canada, Nova Scotia, and New Brunswick, and the Colonies of New
foundland and Prince Edward Island, held at the City of Quebec, 10th 
October, 1864, as the Basis of a proposed Confederation of those Provinces 
and Colonies. 20 

1. The best interests and preseJ!t and future prosperity of British 
North America will be promoted by a Federal lTnion under the Crown of 
G-reat Britain, provided such Union can be effected on principals just to the 
several Provinces. 

2. In the Federation of the British North American Provinces the 
System of Government best adapted under existing circumstances to protect 
the diversified interests of the several Provinces and secure efficiency, 
h<-umony and permanency in the working of the Union,-would be a general 
Government charged with rnatters of con1rnon interest to the whole Country 
and Local Governments for each of the Canadas and for the Provinces of 30 
Nova Scotia, New Brunswick and Prince Edward Island, charged with the 
control of local matters in their respective sections-Provision being made 
for the ad1nission into the lJ nion on equitable terms of Newfoundland, the 
North-West Territory, British Columbia and ·vancouver. 

3. In framing a~ Constitution for the General Governn1ent, the Confer
ence, with a view to the perpetuation of our connection with the Mother 
Collntry, and to the promotion of the best interests of the people of these 
Provinces, desire to follo-w the model of the British Constitution so far as 
our circumstances will permit. ' 

4. The Executive Authority or Governn1ent shall be vested in the 40 
Sovereign of the United Kingdom of Great Britain and Ireland, and be 
ad1ninistered according to the vvell understood principles of the British 
Constitution by the S~vereign personally or by the Representative of the 
Sovereign duly authorized. 
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-~ 5. The . Soverei~n or Representative of the Sovereign shall be JoiNT C d .._.. APPENDIX • omman er-In-Chief of the Land and Naval Militia Forces. 

P ~- There shall be a General Legislature or Parliament for the Federated E ~o. ~3 · 
J'OVInces, composed of a Legislative Council and a House of Commons. fr~~ac 

7 · For the Purpose of forming the Legislative Council, the Federated ~ueht~· 
Provinces shall be considered as consisting of three divisions: 1st, Upper lO~h u tons, 

Canada; 2nd, Lower Canada· 3rd Nova Scotia New Brunswick and Prince October, 

Edward Island, each divisio'n with an equal ~epresentation in the Legis- 18~ontinued. 
lative Council. 

10 8. Upper Canada shall be represented in the Legislative Council by 
2~ Members, Lower Canada by 24 Members, and the three Maritime Pro
vinces by 24 Mernbers, of which Nova Scotia shall have ten New Brunswick, 
Ten, and Prince Edward Island, Four 1fembers. ' 

. 9. T~e Colony of Newfoundland shall be entitled to enter the proposed 
lJ nion, with a representation in the Legislative Council of four Members. 

10. The North-\Vest Territory, British Columbia and Vancouver shall 
be admitted into the Union on such terms and conditions as the Parliament 
of the Federated Provinces shall deem equitable, and as shall receive the 
assent of Her Majesty; and in the case of the Province of British Columbia 

20 or Vancouver, as shall be agreed to by the Legislature of such Province. 
11. The Members of the Legislative Council shall be appointed by the 

Crown under the Great Seal of the General Government and shall hold 
Office during Life; if any legislative Councillor shall, for two consecutive 
sessions of Parliament, fail to give his attendance in the said Council, his 
seat shall thereby become vacant. 

12. The Members of the Legislative Council shall be British Subjects 
by Birth or Naturalization, of the full age of Thirty Years, shall possess 
a continuous real property qualification of four thousand dollars over and 
above all incumbrances, and shall be and continue worth that sum over and 

30 above their debts and liabilit"ies, but in the case of Newfoundland and 
Prince Edward Island, the property may be either real or personal. 

13. If any question shall arise as to the qualification of a Legislative 
Councillor, the same shall be determined by the Council. 

14. The first selection of the Members of the Legislative Council shall 
be made, except as regards Prince Edward Island, from the Legislative 
Councils of the various Provinces so far as a sufficient number be found 
qualified and willing to serve; such Members shall be appointed by the 
Crown at the recmnmendation of the General Executive Government, upon 
the nomination of the respective Local Governments, and in such nomina-

40 tion due regard shall_b~ h3:d to the claiJ?s of the Members ?~ the Leg_islative 
Council of the Opposition In each Provinc-e, so that all political parties may 
as nearly as possible be fairly represented. 

15. The Speaker of the ~egislative Council (unless otherwise provided 
by Parliament) shall be appointed by the Crown fr?m among the members 
of the Legislative Council_, and shall hold office. during pleasure, and shall 
only be entitled to a casting vote on an equality of votes. 

16. Each of the twenty-four Legislative Councillors representing 
Lower Canada in the Legislative Council of the General Legislature, shall 
be appointed to represent one of the twenty-four Electoral Divisions men-

[4] 0 
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tioned in Schedule A of Chapter first of the Consolidated Statutes of 
Canada, and such Councillor shall reside, or possess his qualification in the 
Division he is appointed to represent. -

17. The basis of Representation in the House of Commons shall be 
Population, as deterinined by the Official Census every ten years; and the 
number of Members at first shall be 194, distributed as follows :-

Upper Canada 82 
Lower Canada 65 
Nova Scotia 19 
New Brunswick 15 10 

N~funnill~d 8 
and Prince Edward Island 5 

18. Until the Official Census of 1871 has been made up there shall be 
no change in the number of Representatives from the several sections. 

19. Immediately after the completion of the Census of 1871 and imme
diately after every ··Decennial Census thereafter, the Representation from 
each section in the House of Commons shall be re-adjusted on the basis of 
Population. 

20. For the purpose of such re-ad~ ustments, Lower Canada shall 
always be assigned sixty-five members, and each of the other sections shall 20 

at each re-adjustment receive, for the ten years then next succeeding, the 
number of members to which it will be entitled on the same ratio of repre
sentation to population as Lower Canada will enjoy according to the 
Census last taken by having sixty-five members. 

21. No reduction shall be made in the number of Members returned by 
any section, unless its population shall have decreased relatively to the 
population of the whole Union, to the extent of five per centum. 

22. In computing at each decennial period, the number of Members to 
which each section is entitled, no fractional parts shall be considered, 
unless when exceeding one half the number entitling to a Member, in which 30 

case a member shall be given for each such fractional part. 
23. The Legislature of each Province shall divide such Province into 

the proper number of constituencies, and define the boundaries of each of 
them. 

24. The Local Legislature of each Province may from time to time 
alter the Electoral Districts for the purposes of Representation in the House 
of Commons and distribute the representatives to which the Province is 
entitled in any n1anner such Legislature may think fit. 

25. The number of Meinbers may at any time be increased bv the 
General Parliament,-regard being had to the proportionate rights" then 4:C 
e1\isting. · 

26. Until provisions are n1ade by the General Parliament, all the Laws 
whioh, at the date of the Proclamation constituting the Union, are in 
force in the Provinces respectively, relating to the qualification and dis
qualification of any person to be elected or to sit or vote as a member of the 
Assembly in the said Provinces respectively-and relating to the qualifica
tion or disqualification of voters, and to the oaths to be taken bv voters, 
and to Ret~rning Officers. and their powers and .duties,-. and relating to 
the proceedings at Elections,- and to the period during which such 
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Elect~ons may be continued, and relating to the Trial of Controverted 
Elections, and the proceedings incident thereto, and relating to the vacating 
of seats of Members and to the issuing and execution of new Writs in 
case o~ any seat being vacated otherwise than by a dissolution,-shall 
respectively apply to elections of Members to serve in the House of 
Commons, for places situate in those Provinces respectively. 

No. 64 

CertHicate of Wm. Smith, Assistant Keeper of Public Records of 
Canada. 

IN THE s·uPREME COURT OF CANADA. 

In the matter of a reference as to the meaning of the word " persons " in 
section 24 of the British North America Act, 1867. 

I hereby certify that I have made a careful examination of the lists 
containing the names of the Executive and Legislative Councils , and 
Houses of Assernbly since the establishment of Civil Government in the 
province of Quebec in August 10, 1764, including those of Upper and 
Lower Canada into which the province of Quebec was divided by the Con
stitutional Act of 1791, and of the province of Canada, formed by the 
union of Upper and Lower Canada by the Act of 3-4 Victoria, c. 35; of 

20 the province of Nova Scotia since the formation of the first Council in 
1719; and of New Brunswick since its erection into a province separate 
from Nova Scotia in 1784, in each case down to 1867 ; and that in none of 
these lists have I found the name of a person of the female sex. 

WM. SMITH, 
Assistant Keeper of Public Records of Canada. 
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~n tRt Jtib~ 'nunctl. 
No. 121 of 1928. 

On A~peal from the Supreme Court of Canada. 

IN THE MATTER of a Reference as to the meaning of 
the word " persons " in Section 24 of The British 
North America Act, 1867. 

BETWEEN 

HENRIETTA MUIR EDWARDS, 
NELLIE L. McCLUNG, 
LOUISE C. McKINNEY, 
EMIL y F. MURPHY AND 

IRENE PARLEY 

AND 

THE ATTORNEY-GENERAL 
FOR THE DOMINION OF 
CANADA, THE ATTORNEY
GENERAL FOR THE 
PROVINCE OF QUEBEC 
AND THE ATTORNEY-
GENERAL FOR THE 

Appellants, 

PROVINCE OF ALBERTA Respondents. 

JOINT APPENDIX. 

BLAKE & REDDEN, 
17, Victoria Street, S. W .1, 

for the Appellants. 

CHARLES RUSSELL & CO., 
37, Norfolk Street, W.C.2, 

for the Attorney-General of Canada. 

BLAKE & REDDEN, 
for the Attorney-General of Quebec. 
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