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VICE AD.\liRALTY COURT -LOW.r.'R c T / ~ k~ .vz_ /cf?/~ 
_ · " ANADA. ha<luo proper lutw<er-her's being used for the 

Tue$d..ay, the 22ntl Jzûy
1 

1862• jury-mast-he sent one from the Em edine and 
at ~h· same time sent n. pair of on.rs ;' and 

UoYAL MIDDY-Dat•i.çoll . havl!l g- made the br.wser fast oa hoat·d the 
_ Poy•tl .Jllit/dy, at about half-past seveu o'cloek V 

-----... .... ....._. ........ ____ _ 
Legal In~elligence. 

I~ THE PRI\~Y UOUNCIL. 

This was a claim of sal,·age by J h R P.Jr, of the ûtb, all thinga being made ready' 1 l r. h 
dit DesJ·ardins the owner an'd m otsep f ohy he stcered towards Cape Rosier light, towing

1 napplea.riJ 10LI.t t eCourt of Quu,.•s Bntch: .llp-
' as er o t e h R t .,.dd ft b' Tl h . pca ~t e ower Canada schooner Emedinc against the th d t e oytt a.d y a et· tm. 1ey ad consi- ' · 

5th July, 1862. 

schooner Royal MiJlrly and ber ca.rg~~~10~::~~e ùerahle trouble, .during the mg.ht the weatber BENJAYIN GRANT ••••••••••••••••• ,w1ppellant, 
circumstances mentioned in the fol! . . d was rough, and 1t snowed heav1ly on the fol- and 
ment of tLe court:- owmg JU g-

1 
Iowing. morning, so that though close to the ~Tus _,J.;T.SA bs'cs Co ....••.•••. . Rtspondenl . 

Tm~ CoURT. (Hon. He,try Blar.k.) The Ro al land, tt could not be seen, .and the. I.ead was JUDG'dENT. 
lrli.ddy, of the burden of 40-1 tons or h Y 1 coustantly used; and tbe wmd changmg, they Lord K' . . . . 
owned by William Duthie B. tt eJreabouts, were compelled to come to ancl10r about two ~Th'. mgsdowo, 

1
m gmn~ Judgmcnt, aid: 

Montreal and commanded b Raxber Da.ne~, of or thrce o'clock, P .11., of the lOth, at a place ~ C b twa.f, Qan appBea. fth·om a Jndgmt~nt of the 
• ' y o et·t a.vtson 11 l S l B b t tb t f G , our o ueen 3 cne of Lower Uan d f sailed from ~fon treal for Dubl' . I l '~ Cl\ e. atH y eac ' a e en rance o aspe . fi . . d f Il a, a. 
the 23rd O~tober last w'th m, m refll.nd,,on Basin, where they remaincd until about two Lt·mmg; JUdg;I?e~t .o the Superior Court of 

• ' 
1 

a cargoo Indian o'clock P.M. ofthellth whenthewiudbavin ,owe~ aua ~m a\orofthepreientRespon-~or~. :e-wbe~n tht se.cond, and the nil:~ th of shiftetl'thev ~ntered Gas;)é Basin and came '~ ueut~,m ~n actiOn brought by the present Appel-
?' em.., er, emg t l_cn Ill the ·l~wer part of the anchor in ~ix or se ven fa.tboms w'ater ùetwe~n l ~ nt agamst the Respondents on a policy of 

Rtver :::)t. .Lawrence, she met wttb strong gale. d . ht , 1 k. tl . 1 b msur,lnce, dated 30th July 1858 ·tnd head "winds d 1 • d ::; se,·eu :tn e1g o e oc m 1e eYenmo·, a out a 
1 Tl l' . b ' · 

• - l" ' an ~ntppe . se veral heavy cal.Jle's lengtu from the wharf at ~vLicll the r . . le po 1CY wa~ mt ese, tet ms: "By this Po-~.ebasb, loslLlgdber foremast, ma~n topmast and '.Royal Mirldy wintereù. 'l'he wcather became w hc) . or lnsur~uce .the .A:;~na. In~urance Com-
Jt oom, an other spars, havmg ber rigging f• d d th f t t. h patn, m consideratiOn of one bundred und 
1\. good deal torn and shattered and being ~;or~~ a l~rwar s, an 11 ed tros se. 1 ~· sGo t at twe;lty dollars to them po.id by the a!sured 
tberebydisauled and unmanageable'-and found B

10
. !-IIW ~~~ wa~ ctom1~f e .~ ~e~nat~ In a.spé , hercino.fter namecl, the receipt whereof is Lere 

herselt~ ou the 6th of November 'otf the west t n.s 111 't~n ~ .wm e_r , 1~rci\I b emg.Iml poss~b1le by u.cknowledged, do insnre Benjamin Gran~ 
point of the Island of A11ticosd whicb bore . 

0 c~u 1~11 ~e 1 1er v of ~Ige 0 
-tL\e e~ Wlt lout rT18 <:· /' against loss and damage by fire to the a.mount 

north-east by uorth about teu m'iles from ber mg r,c OLa o~~ o led >essed tu ~:rgo. he of four thousand dollars, viz: two thousand 1 
A\. jury-mast was then rit:rg·ed and sbe stood t~ tpJrromowr v:as ,:_

0
e
0
r
0
war ds suc Y 

11 
e odwnler or four hundred dollars on the hull and cabins 

1 · h o ' ,., Q caroo wr .po as arnaO'es a egc to 1ave t 1 h 1 d ù 11 ' t w sont wat·d, and on the 7th was anchored 1 "' t . d . ' n f h' 
1 

. ?·2 we >c um re o ars on the engines and 
about three-fourtbs of a mile from the soutll f)c.eln 1 snts abtn~ mtbconsequcntce Qo bis ~avmhg boiiPrs, and four bundred dollllrs on the tackle 
sh 0 th 8 b b ài 61 0 nng e cargo 0 ue ec 10 t e and furniture of the st m ~[, z 1· .~-. ore.. u . e ~ 'a out one in the afternoon, autumn . It was not uutil tlle 13th or !4th of · · . , ea cr J.r a an·?.u, now ly-
t.he master, lus Wtfe, ~he econd mate &nd two Xovember, that the ma.ster of the Royal llfi.Jd mg .•~ Tauts dock, :Mo~treal, and mte.Jded to 
aeamen weg.t ashor(l m the llhip's boat taking . . J t'· t 1 . G é il . h . Y nan,..at the St. La" renee and L~kes, from 

• _ 1 JOtne ua vesse lll asp asm, avmg p~o- Hamilton to Queoec, principally as a freight 
fflt~ li . l ' "" t i 1: • . L · l" ceede.<l to tha.t place ovet· land from ille pomt boat and to be laid up for the w· tt . 

1 l:iij !~~~~' :~. f;!~ ~·. 1
• 1 ~"Il IU\i •1 ~~î!d.li!; at wl.ticb he, with his \~ife, second mate and two . a.ppr~ved by this Company w~~ e~:~ ~~t u~e . \ • s ~!Il ~c lt Oi!v to ~llG ~tHf; tba~ seam(lll bad lauded l' ul f, l . . h ' o 

thé Witnè:t~Ps s:tr if l t Lad come on to blo\\'j 1 t . 1 tt ù ·b 1 lf [ tl R 1 .ftf'dd ta e or exp oswns elt cr by steam or gun-
!ihe must haYe gl)nc as.lioi'e oh the rocks The J.-; ac mt. e ou e w o te oylL . t y, powder .. , 
ïh t . d tl d · thn.t the sct'\'lCes rendereù by the Emedme were ~ 1'he po licy was to be in force from th, "Oth 
tl as erhatnh hlt' IUPnl en eavoured to return .~alvage services, the vesse! being then dam- t-Jub· 185d till 30th July 185!J Thec "b t 

1roug e sur tot te ves~el but could not • d d · d' t b · · '11 1 h 1 .n ' ' · oa accom lish 't. tl f '. . age_ an m lS ress; ut 1t l:l a eger t at t 10 ncver lefL Tait's wharf, and was burnt tllere on P I ' le men, a ter bemg twlCe \Vash- ~>er vices were rendered witbout any interrup- tl ?5th J • 1859 ed oA10r~ refus· t t 0 h 1e.. une, . 
nth' ::; t b' tt wg oh ry any more. n t e Cou uf her voyage, or ,,·IJile she was actually" rrhe action was brought on the pol't"'. 1 d 
v , a a ou wo or t ree o'clock A. M. the b . t ·1 ·t t ·h 1 h t d h . ~ .. ' a 1 .· d h . ' ' ou er way o • 1e .por o v,; IC 1 s G owe t e a.mong othcr tact:~ found by the Jur th 
wm 1 f~vm~ c:e off the land, the mate,. who r Royal Midriy, a,nd to which it is alleged sbe ~fottnd that the representations in tb!' poli~~ 
~~\ e on oat ' pr~posed to th.e remamder wad pro ceeding for safetv, haviog 'spnmg a tbut the sbip wa:J intenàed to navigate tbe St 
~~ t e Cre\: to dry an save the slnp and cargo. / Jeak througb bad weatber· and feeling unable •Lawrence and Lakes was immaterial and tbat 1 
~emeu a.,ree ' and the s.tarboard ancbor was t:. to continue lml' voy1tge to Que bec; that the uno additional risk was incurred by h~r rcmain-

ratsJdJ. ~~nd th~ port one shpped, and they suc- serYice involved neither. euterprise nor danger in"g in Ta.it's dock and the verdict found for 
cee e m gettmg out to sea. Aa the d~y ad- to the E;medine Ol.' he.r crew; and that the Royal ' the n.ppcllant a c~rtain amount of damages 
vanced. the we~tber became worse than It bad Mi.ddy was not in imminent danger wben taken ~ On application being made to tl c · t 
~fen SI~ ce their depar tu re from quebec. It ~ in tow by the Emedine, but ~as proceeding tc- • however, the verdict ·wad ordcrcd to1e beot~et 

ew hard, and the vesoel became qmte unman- ward:> aad nea.r a safe pol t; tbat no skill or aside, and a verdict to be entere(l for the de-
agen.ble, the sea beat over ber constantly, she labour was exerted by tho people of the Eme- ftnù~~onts in the action, on the •round that 
made a great aeal of water, and the men, who~ ,Jine, and that the time occupied in the gervice ~tJ,c words which I hM·c read a.mounted to war
could scarcely leave the pumps, ex~.ected sbe .. performed was very short. But the assertion r ranty that the ship sb.ould lliLYigate the St.l 
would go .down every moment. Bemg ~bout / tllat the Emedù1e was about to proceed tp , Lawrence a~d Lakes ft"om Hamilton to Quc-
t~enty mtl~s from .~he south shore, wtth a ,_ G.tspé Basin, or tbat the promoter had any . lJcc, and tba.t be never did o. 
Signal o~ distress flyi.ng, a vesse! passed and . tbought or intention of discontinuing his voy- . 'rhat judgment was a.ftcrw.ards affirmed b,y 
w~s apphed to for assistance to tow the R.oytLl / age to Quebec is not proved in any way, and ~thll Court of Queen's B<:nch, nod from that 
Atuldlf to sorne sa~e anchorage, but she declmed •z_ is po 3itively denied by b1~, although he adroits atlirmauce the predent appeal is brought. 
as being herself 10 ~bad state, bn.~ offered to that being above t,he harbollr of .Malbaie, and Jt wa." coutended before us tbat the words 
truke the men, wh tc 3 they de~lmed: . Soon fe~~.ring boiste rous weather, . he in tended to go .,. lltocd iu the policy do not con tain any wa.rranty, / 
afterwards they s~w, ab?ut nme mtles ~o ~ and a.nchor for the night in tbat plt\ce. The • but that if they do, it wa mercly a. warranty 
lt;ewat·d, tb~ Emedme, wh1cb nnswered their risk of the lives of the crew of til ~ Em tdine, or of a.n intention which ?oa.s bonajule entertained 
Signal of dtstress, and came to them nfter of the loss of that vessel berself, was probably at the time. 
tacking severa! times, the wind being theo not vet·y great, but the risk of detentif'n, and Their L()rdships are of opinion that rhe wbole 
strong, and the Emedine ha.ving two reefs in t'; of the loss of the voyage, wn.s certainly very question depends upon tl,l.e meaning to be at-
ber sails. con~iùerable at the time the service was under- tributed to the language used ip the policy. If 

The Emerline is a schoonor of ninety~six tons taken ; and this loss was evcntu11lly incurred, tbose. words. report an en. gagcment that the sllipj 
burden, and bad sailed on the first of November 1 the Emed~ne hi!.ving been obliged to wirrter in iba)J navignte in the :manner therc ÇJe.otione,d, 
from Halifax, Nova Scotia, for Quebec and Gaspè Baain. The degree of danger and dis- .then they mu~t bo cousidercd as amounting to a 
llontreal, with about four hundred barrels of tress from which the H.oyal .Llfiddy w1lS rescued ~·arra.nty, a.p.4, the engag·roent not ha'\'ing been 
berring and mackerel, of the value ot' about was undoubtedly very great. Rlw was dis- ,performed, whether wateria.l or imma.terial, the 
eight hundred pounds. Her crew consis t..,d of àùlc 1 in ber masts and rigging, ve1·y leaky, !usurers would be di~ha.r,ged. But. their 
a master, mate and four aeamen. She was without on.rs tor her remo.ining boat, and de- Lord:ships tltink tba.t tlw.t is ~ct tb.e etfe~t of 
abreast of Oape Rosier w'ben abe met the Royal pri\·eü ol 'JCr mas.er, second mate, and two of of the words used, or tbe J~tcptwp oj the 
11.fidriy. After several tacks abe came within a. the seamen, forming probably a considerable pll.rties. l'bey tbipk tl}a.t the wo~ds used 
short di~tance of the Royal Midd~, and spoke . portion of ber cre w. Fr01~ this dang·er sbe ~ :nnount. o~ly to tL~ , t#a' th.e ~ ured sa:p, 
her, as' mg her people wbat nss1sta.nce they was rcacned by the Emedme. The vttlue of " My 5btp lS now ~ytug q. T..f.it 1 noe~. ~TY m-
required, and being answered that they wanted the property thùs saved is admitted to bave h'ntion is to na·nga.t.., th • ~t. l.ilJ. ri': e uu~ 
the Emedine to tow the Royal .bfiddy to a S!\fe ))pen six thousand seven hundred pounds cur- La.ke ~ , but I do nÇJ~ contr ct to d9 o i 4nd 1f 
:1.neh"~rage. As the people of the Royal Middy • rency, tha.t is .€3000, as the v:1lue of the ves_sel, ~ I do ~o 1JI1Tigt~te ber,. I en~age tbat s o Il Il 
coulù not come on board the Emerline on ac·l and ..€3700 as tbat of the cargo. The principle ba latd up for tb~; wmt.r xn a pla.ce to be '-P· 
count of ;lwre being no oars to their boat, the upcn whicb sulvage is awarded is that the ré- pro;ed by the Compttny." Such a. con tructto~ 
mas ter of · he Emedinc wcnt on board of the muneration should be liberal, looking not gives & na.tural meauing to the woràs u .ed, an 
Royal Midd;;, a.nd encountered sorne danger in me rely to the exact quantUIIL of service per- imputes a. rational intention to. the p1Lrhe!'!. t - r 
so doing iu consequence of the state of the . formed in the particular case, but to the gene- 1 Judgement wa~ thereupon gtveu for tte 1 P 

1
' 

weathet· 
1

and the sea, whicb was theu sweeping rai intereats of nnYigation and commerce, pellant, carryin~ co"t" in Queen'~ H.euc ' at~( 
o.-er the Roy.1l MidtLy's deck. The promo ter 

1 

whicb are obviously greatly protected by en- } Privy Council, but withont preJudt~e h to e 
(the master and owner of the Emed~n~,> went couraging exertions of this nature. If in this right of a new triRI, in n.ccordance w~t f ~0= 
into the cabin of the Royallt!iddy witb the mate, case I a ward L400 currency, to the Emedine, tion made in the Huperwr Court, .8 ~rt Y e f 
who was tuen in charge and who asked bim tbia will be about six per cent on the value of fore the rendering of Judgemen; 1\ avo~·~n 
what be would charge td tow the Royal llliddy the Royal ~iddy and cargo, wliich in my judg- the movers, ~hich Judgmen~ m~ e t. 8 mOo~rt 
to a sa e anchorage ; to which the pmmoter ment will be a fair and liberal remuneration yalueless unül n?w, when t e upcrlOr 
answered tha.t his >es-sel was not insured, tbat for the senices rendet·ed, and I award tbat JS left to rule as 1t sees fit 
by assisting tl.te Royal Middy to a safe anchor- surn, with expcnses. 

1 
/ -7 -

ag~ he might lose his >essel, or hl" compelled to . t?/ , /9. {1 
dbcontiuue his voyftge to Quebec, tbat he bad }fessrs. CAnox, JoNES and II•ar.N,for S.Jlt·or. // / 
a. cargo on board, and that the delay migbt ~[es3rs. llotT & lnVI.NE1 for Royal A~fiddy. 1 
e.·pose bim to damages towards the owners ofP''T ~ • /_,_ 

7 
1_2 // / /" /~ /6,_ 

tl~e car;;o. It was fina.lly settl~d t~1at the ~ ~C. f.f.- · &... ,rr · • V" · · 2/ J .ty-
l:.lllerlilte shonld take the Royal . . M1ddy m tow, 
and en dea. v our to take ber to a safe anchorage, 
but no priee was agreed on the mastcr c·f~lp 
E(,ni~r!l"rriH'::t!'-'"" .nou ·'"![!!.<\ l 1:: 
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The Court deciùed both questions adversely 
to the owners of the nre.;fern and in favor ~ 
of the owners and crew of the Illinoi.~ and r-

\. awar<l~d them for services in saving the West-A case of some iiUportance to Canad1an ship. e>·n $840, and fer satvage of l>er cargo $657. 
pers was lately decided in the District Court in aU $1,497, exclusive of rost, whicb they 
of the northern distric,t of Xew York. The alsorecover. · Th , mount awarded is 221 of 
suit was brought b.v the 1Y.es tern Transporta- , the total v~lue of t ·e"ïel nd cargo. 1 
tion C om pan y, the ow ners, and C ~plain Thorp • It a honl4 be remnrkeil thot oll the parties 1 
and othe r·s, the ma ter and part ot the erew of en ti tl ea to sa! v age were nor hP fore the 0 ou rt ; 1 
the propellor ntu1o!'• ngar~st the Cnnadian the claims of the owners of the lllùw;, and 1 We gi•e below-a report of the recent caoe 
schoone,- Creot ll e,/,•m oj Duudas, and was t~e master and six of the crew, beingalone de- 1 preced•nce, 
prosecr.t!ed fur salmge, rrndcr these circum. crded hy this suit. Other parties it was sug. It wilt be seen that the proceedings are entire 
stances, , , . gested by the Cou·t (probably otbers of the, tX-parte, The case otated is ool that of J.,d Tite schoon cr G re111 li "t ern, a C anadian crew) are also en titledtn '"1 c" •e. . .t" Beda rd . J ud "" Da y a nd s ·th' d · d 
vesse! of 192 tons lmrl!,eu, whilst on a voyage 1 SUPERIOR COURT. j their ca:e t rh . d' . l m:t 't ln! 

01 8 
ft·om Kincarùine to Montreal, collided witb the 1 ~ t' 

0 
e JU ICJad comm. ee a a ; nor A. 

· h ~ .,.L , i any no •ce ever serve upon them· nor did 
8 

merrcan • SC Ooner . ...;, WUUKee Be/le, of 368 BIFODE HON. MR, JUST,CB TASCH!RHAU. t t k J h ' S 
tons burtben. The collision occumd in ca. . ar~umen a e P ·~· upon 1 e ease •. o. !hat, 
nadian waters about 25 miles E.N.E from •j RJchard Lee v. s. Thomas Burns.--This was a . powt 18 not y et dectded,-thc only JIOiilltn Issue R d t

,h tb l f 1 · ' . . . . Wht'tht>r a Juè<>'(> can cease to be a Jutlae in hia on eau, on e nor ern store o ake Ene, petthon prosented to the Court complarnmg C t d ". L t p 
0

. • 

on the 5th of June 18~1 about a qu.,ter past · . . · 0 "' •. an rec.,e " "s· aient appornung t 
. 

1 
k . tb' .,., ' . tb . ht of the defendant, for holdmg bts seat and eon- f JudO"e 

111 
another and independent Court wi 

wo o·c oc m e -ornmg; e mg was , " . • 

very dar k and rai n y. tinuin g to act as C oun cillor for St. P otcrs 
1 
~en ro" t y he he t d, be fore he ce ased to be a J 

The Great ·western was struck on ber bow, Ward, in the City Council, in · the room... and 10 the former onP. 
and a good deal, tLougb not much, injured as place of Mr Dioning who was alleged, in the PRIVY COUNCJL. 
was at first su pposed. The damage ro the t. t. t b th 1 1 1 1

. of that ' [ Prtsent Lc1·d Bao no H • M, Lord LANo DA LE, 
Bdle was consideràble. pe ' '0~• 0 

e : ega repres~n 11 
."

0
. R., The R;ght Han. Sr<PHEN LnSHINGTON, D. C. L. 

lmmediately after the collision the pumps o{f War·ù ;n the Crty Couee~!, m nrtue of the Judge of the Admiralty Court, and the Righi Hon. 
the Watern were tried1 and it was fonnd sbe election which took pt<ce m December, 1860, T. PEHB<RTON LEtou.] 
bad ta ken in considera b 1 e water, and tho ve,.ls at which eiec ti on, i t wns alleged in the petition, Re B ED ABD. 

havin g separated the Belle commen ced ra nging Mr D inning bad a ma jpri ty ofvotcs over Mr, Judg-es,- Precelhnce. 
ahead of the Westel'n, The oflicers of the lat-. n . the sittin Counci!lor and that by law A Judge of a District in Canada was oppointed 
ter tben reqnested the mas ter of the Belle to uons~ . g . . . '. , Judge of another D11irrct, by Letters-pafent 
throw the:n a bau ser and tak e the rn in to w . Mr · D mmn g, ha v mg a maJ 0 " ly of votes' wos him Precedence over of her J ud"es who,. Com 

• A hauser w as ac cordingl y sent on board tbe en ti tled to, the se at instead of Mr Burns. The ·of Judges were of lat er Dai~ than his ,_ Held thal 
Western and made fast to the foremast, and defendant plcaded-that by law it was neces- /1< cou/d lake •urh Prccedtnce. 

1 
ber mate (followmg most of the erew wbo bad, th t a nomination should recede the By the Pr,.iaciol "atulo of Caoada, (34 G.,, 3, c. 8 
without orders already go ne en board the Belle, 1 sai ryï a t h' h omination t1e electors A Court or Queen's Ben ch is erected there, to consist 
in the belief th at the Western was so mu ch 1 e ec IOn, a w lC n . 't' . ·t·n to a chiefJ' ~ d ·re 'and of three pr1isné judges, in each of tire · · were bound by a reqmst 1011 In Wt'I t g, . o . . in j u red and !Akmg wa ter ao ra p>dl y tha t !Lere •1 th d. d te th ' we e desirons d.,tncto, 111 1 he 41 Ge o. 3 c. 7, rh"'P"""n " ""'or 
was danger of ber goin g irumedla tel y down) 1 n~me ~0 1 

on Y . e cau ,' a . 'Y r . j udge" i, uoed. B y lhe 7 Vier. e. 15,1 he Crowo ior .. rric· 
en dea v ored to · make the hauser fast to a tim-

0 
t ha ~mg f:s the."h r~p~ ~se~ ta trvc, but •l~o,:b: . "d fu m r<m,.iog rhe j"dge<, me pt upoo addre,. from 

ber he>d of the Belle. The mas ter of the w.,. ca poco ty t .•Y WIS ' • •m 0 
• sene tn, au . ". • borh Hoo "' or the Co loo ;.t Legi•l" u"• "'d an appeal 

lem followed his mate on board the B' lle, and at the nommatoon w hrch too.k pl~ce, accMd•_n ° . from the rom ml 1 o hcr M 'j"' y m ~ouocil io pro• i•led. 
d · d the master of the latter vesse! to take to law, precedmg the electmn .'" quest.on .'o ). Il"" olared to ha" beea the pcaelrce, thot whe.,mr t~"~' · t Th', was a e t d t b t fil! tbe t w o vacan co es Wh>eh C<>Sted, -that "• j 01d•eo of ooe di.rrict werea ppo; '" ed, " pro •ided by "" • 
. e orm-. m 

0 

w · 

1 

. " n ° 
0 

; u the vacon cy oceasioned by the expira lion of the • 1 ,,; by>he •ove mor tosi, ad hoe io another di" riot, 
m the dar~n.ess ~nd c?nf US> on the ma te. and three years, or term of Office of the then retirin il: ~.,bey' look th;;, "'t' ;coocd; og 1 o the do le of 1 he ir former 
tho.se """tm g hrm fa>ied to get more. thau C ouucillor, Mr. Burns, and tbe vacancy caused- co mm ;,io "' "judgeo ;

11 

rhoir ow11 d ;,tric lo, "'d "or ,.. 
a smgle turn of the ha~ser nrouud the tomber by t)>e resignation of Mr. Robert Shaw.; that cordiog 

10 
11 e date of rhe commi•.•iooo ad hoe. r, !836, 

head, and the hauser shpped and was not mad< tbree candidates were proposed and nommated, Etzear Bedard "" appoinred aJudge lor rh, d"'~"'·"f 
fast to the Belle. The vessais then aeparatcd, in writing, by the electors, in the followiog Qucbec Day '"d Sm;rh wece rhe )udg" for lho d1otrocr 
the mas ter and tb e who le of the cre w of the mann er : The requisition in fa v or of Mr, Burns ,. of M 

0
, Ire a J a od her M'J'" y granted "'" declared lha t 

Western bei11g on board the Belle, was thal he be elected for tho ~bree ensuing Elzm Bed"'! ohould hm "'d loke ro~k ~"d prmd~"'" 
The mas ter of the Western t ben re ques led a ', to replace the re ti ring c •• 0 ci li or . aod "' uoe Co"" of Queeo', Bmh for >he "'''"ct of M oo reol 

the maa ter of tho Belle to keep near th a Wes- t: ; . n fa v or ofMr. D in nin • waa that he be oext .rrer >he chief j u" ic~ rhereof, .'ad bef"'' thc HO, 
lem un til daylight; this he at first consented le~t~d to fil! tbe vacancY occ~Sioned by the ! Chari" Dewey Day, Sm"h hemg J''"'" to. Doy. f th" 
to do, but ~ n ex am in in g the s ta te of hia own :esigna ti on oOlr Shaw ; and tha t in ta v or of the hl J u !y, 1 "?8, •:" e ale,'~~ ~ :, ,'11;~ :?~:~:,,:,.1 , : 
vesse!, declmed. The Belle then proceeded up the tbird candidate,Mr. Bourget, was, thathe be Court ~f ~ueebn s Bher.chd for f lhe court thar lhe maJ· JrÎ· 1 h 1 k · f h t · dotermmatHm y 1 e J" g" o , t e a e. ' ' . elected.to fil! etther o ·. t e wo vacancoes. 1 of rhc jud•" "'" of opiaio,., thot the rank of a judgo About two o clock m the afternoon of the Tbat at the election wh1Ch subsequently took by. . "'d 

1 

f L' ffi ·e• ·t was 

1101 

in the 

110

wer of 
TT7 d" , d b th , B eJTJ"' an JncJ en n 1us J 11 , · • aame day, the wtstcrn was . ISCO\ere Y e place, Alr Dinning had 273 votes, ~Ir. urus the Ücow" "der"i" h;m of thot '"d lh" Mr Ju.rrce 

oflicers of th~ propellor Illrnots ; she wns about 26 0, and Mr. Bourget 151, and tb.t m ~u,..u- D, Y, , od M r. J "'ti" Smi rh, bdo g 1 he ""ior judg~• oo 
15 . or 2 0 mr!es ao nth eas teri y from R on d~au an ce of the req uisitiono addr~'"d as above, by , 

1 
he Beach, mu" "ok , .,d lo k~ P'".'"'"" "".'d'" <IY, 

Pomt, •nd was probably from 6 to 10 m1!es the ele<tors, to the pre01drng oflicer at the oorw;ths.,odi"g the"'""'"""'''' "' Mr. J"""" Be· 
south-eMterly of the Ii ne ef th~ proper course election the Re vi sors bad reported and the dord's eommi.,ioo whieh graol io the lellm·pare"' the 
of the Illinois, and olf the ordmary :rack ot cou neil' bad de clared AIr. Burns, aecordt~g ~o jndge""'' of op ;.,;

00 

"anoid aod of ~"trec: , " b" ag 
vesse1s proceeding to Buffalo, t~ ~htch port J the terms of the requisition of the elet~ors m bts contrary to .law •. Beda rd pres~nt;,d h1~ pet•twn n to the 
tbe Illinois was hon nd Tite 1Utno28 at once favor duly elected for the three ensumg yearo Quce,, pray10g th,. delormmallou . ~•ght be '·'J~r~~ 
nt·ocef'ded to the Western, and. the mate a'ldl in th~ place of the retiring Councillor, and Ur. , void; aud her council referred the petHJou to the Ju JcJa 
four men were nt once sent on board the 'lliuning duly elected to till the vacaney oc- Committee: . . . Th .llll . , ·Gm-
wreck : they fou nd ber desertcd and in an u u- casioned by the resi ~na ti on of ~ :·. Sb a w, ac- · Tho Solu:<io,. G<ueral (""~ar~.~~~ [ ,;olico 

01 
~.~ """ 

navigable and dangerous condttron. The cordin" to the terms of the requt8>tron of the "al) now appemd hfor 
8

• d 

8 

da 

0

,, el&m but no 
pumps of the Western'were rigged and work- etector~ in his favo<; and th~t, consequently;~ aerved on thejudges: o ~f~~e Cr~w,; can giv~ prece· 
er!; sorne further assistance waa sent from the 'illr. Burns had a right to retam b>S seat as the ooo appwod f,r the ·~ 

0 

far ., it ;, coor.,ued by tho 
1/linoi,, and after pnmping two or three hour·s Councillor for St Peter's war·d for the ~rec de,ce at gteao;~·· ~~·lfla~k. Corn., p. 272). "'Ali do· 
she was considererl safe to tow. She wn.s rensuing years. . 31 Henf 'b~l't ~nd hlnOur are derived from the Killg 8IJ 
then between four and five o'clock in the after- Hon Mr Justice TASCHERBAu, in rendermg grt?s lio 110

1 
1. 1 f, Id p 396. Chit. Pract., p. 107). , . z· . h . . . ,1 ft ·ec't theJr oun am. ( ., • , . d noon, talren ,. tow by tho lltno", and t e two judgment, y03 tecday mormng, anu a " ' 1 The Qucen ha. certaioly a ri~ht 10 g"e preco ""' 

vessels reached Port Stanley between Il and 1 ing the facts of the case, remarked,. that th~ ~ ngst Quel!n'a council; besides, Btdard woul::l take 
12 o'clock the same evening. elections for the two vacancies, althou.gh bad pa~~ede~ce as a senior judge. independe,ntly o

8

f lhce lettcers· 
' 1 · d d at the same time an n· 579 · 1 Sid p 40 ; ro ar. The lllinoU, as before stated, was a prope ·1 on the same ay, an . . lee pareur. (4 Com. rg., P· ' . · Îl _. wu op-

1er of about 500 tono Lurthen, and was worth f t>lace, were two separate and dtsboct e · " a""' 4, p. 107). Jo 1808, Mr. Juohc: B ''-,; oad 

00 
wifh ber cargo, $38, Ooo. It was necessary, tioos, each bciug for a particu ~~, pu rpos~, 

1
;:! , "o ;, led a j udge of 'he Court ?i Q~"" e i: ;~30 he 'took 

on ac cou nt of t be na tn re of ber cargo, tha t a he / ex prcosed in the w ri tten rcqu"'"?;s d 0 that a bcing rom oved " 1 he Co "'
1
1 

° " ';/1~ 'J uol ico V oughao 
s hou! d ~roceed immediate l y to her destina- elec to,.., T hat by law it was pro~• ~ 

1 
tc the procode~~<e " oh ief pu ;.,e fr;~~'" ;he c~urt of Exd'''l"" 

tion Wben she arrived at Buffalo ber owners • nomination shou!d take place prenon, .f re '"' "mo"d ,'~ 1834 Pl " ,,d took preeed•noe "" 
sen Ù .he propeller N ury Stewa't to tow the et ection, and thot at this nommatwn, Y." on! • " the C~ur t 

0 
om~oo 

11 
:.,;,, '"""", trom """' 

Wntàn to Du !falo, The Mary Stcwnrt re tn;n • 'q uisi tian on wd th>g, the cl ce ~0": mus: ~~em ;;; M r. J "'~ "t ~~::'df";,;r. J u., ;., iv illio mo ;~ t83t, rh,r 
ed to Buffalo on the morning of tfi·e 8th, havmg declare whom t~wy Wish to Ilepxestentc the mode cnseb' _an lle oved from au inferior to a supenor court, •ru h U7i · · th City Counc!l but must a sos a on erng rem 
t e estem m tow. e . .v hi ch they wish them to re pre- proe< d··nc"""i"n. . 1 iofuour or ~h, 

The value of the 1-Vestern wheu brought a~~t ~~':~rt~~s' requisition, therefore, stamps l THE CR L?RDsHIPS dectJeù lo_ repor 
to Bulfalo, was about$4,600, and the n;t pro- '~, characfer ofthe candidature; nnd whatever ~dard'• cl!•~· ~I---_..-__ __., / ....... '-r'Z-;.,~7/7 ./., ceeds of the sale of ber cargo after paymg ali t t ded must be consjdered as re-~-/ ~7/ ~~ ; 

1 

r d 
S 0 vo es are recor 1 • f b ~ expenses amounte to .,..3,6 O. corded in accordance with the ":'~h.es o t e 

It was not denied on the part pf the ownet• of elcctora as expressed in the requlSihon. At fJ / , .-' 
the Western that the services rendered to this election the requisition in favor ofbMr . ./~~ /.2ij./2. 3 
hcr were in thcir nature und character salvn.ge Burns was to repre.>ent the Ward f~r t?e t ree /" p 1) /~ ·/IJ ..!- , IJ 
services · but it wa.s insisted. that they were ensuing yea.rs· tlwt in f:.wor of.~Ir. Dmmng ~~sr t /,4 - 0 0' Z- / .J 2 ~ 

' • 1 t di 
1 

sed b.r the restg- / · reudered without per·sooal "'t or ex ra or ·; mere! y to fil! the vacancy ca' ll , 
narv olfort, and tbnt, thereforo, the libellants nation of Mr. Shaw; .,,d, yet, because 1/' · ~ // / _, 
wefe Dot entitled to ask more thau Dinning had a majority of V?l" ~;~~d'[~ pp. R . J 

11 
sligh t sai v age compensa ti on. Bur·us, it is preten ded tb at ho .,~s en.~;,..., •f· • • ~-

lt was alsn atrenuously insisted that the 'o~lUI! 'Ill ·r ··uu .. '~'l\C 1 :V.t- 4. /4 llf 
Court bad no juriSdiction to award any salvnge - oan- ·aooud 

8 

/'" //..-L-----:;--

1, to tho lib ollan ts, and tlta t the case m nat be ••• SJ•J••P 'n• ~ ft M 
tht>refore dismissed for want of jurisdiction. -nuww 1'5 panddns aq V/ 

BB ~ ~ rs1ua 





William Corbett, (defùt. conrt ùelow,) Appellant, , . ,!UoG.IE."r. 
and 1 HE Cul.'HT- (JLm J[ n·1 l'! 1. , 

From Quebec. Jacques Beaudouin, (pltff. court below,) Respondent. claim nf the searnen <>f. .. ' !J f .J '
1
' :.!-

9 h 1\.f" h 'fh t . t . . th. b. . < IIR'IP~ IJr theu t ..:.narc , 1849. e mat er m con ~s!ati~n •? 1s _case emg small, 'tees on the outwanl Y> •• ,~ · f· . : ~ 
Present:- thecourtfecl greatùtsmclmatwn tomt~rfere withthe OneLec is I'Ot · <)~oe zorn .;\ldturcl 

The Hon. Mr. Chief Justice RoLLAND, President. judgmentlol fth~ Court of.QhueeRr;'s Benùch rendered against ~:-e~):cl's 'l'ail/w.' i::J ~~I;ac~rltlt~~?l' :tff~c·tr.l.d ùy t 
" " MoN DEL ET, the Appe a nt 111 ~a v or of t e. es von ent for .!:16 7s 6d. in sn t'ct v : 1o .' · · . u~. ve:.;se ani 1 i 
u The Respondent Issued a captas ad respondendum abaainst 1 • clt t 1e JWl 1 oî cle!'ttuar wn of the 011 DAY, wru'l vo•··t"'C' • SMITH. the Appellant, having previously sworn that the latter 1• 1 

·'co '. •a;;c/) accru cu ro the !'t'amen 
"' w. ·as indebted to him in the sum of .!:34 17s 6d._, when l re w ~ole r:". C!O/,, 1 tl~:H ,.o.Ya.(!e. anir Otle-1 John Henderson, Appellant, h 11 d h f 1 1 ~ · and 1t appears a mue , sma er sum was ue I~. A U

1 
t 1e pcnor l:nt the ':c."st-1 remaincd ill tl 

James Dean Res ondent. pleà of paym~nt \~as fi~ed b~ the ~ppellant whtch has 1 ort (a), 110twJt!Manc11n; that the out\\'a 
. ' P. . . . . _ be~n fully sub?tantiated m evidence, and the fact of the ,·oyage ·was made J,y' t!te Rhi it 1. 'l· . 

The Judges 111 Appeal bemg equally dtvtded m op1-' evident bad faith of the Respondent to be seen iu his '1'11 •• 't"! of tl c . · · .P 1 t.t. cL"t · h · d f h C f Q ' B h ds · · · ~ < '- 1 O\\ Il Pl'.~ Ill :-Ptlfltnrr the f;1t' mon,t eJU gmento te ourto ueens enc stan affidavit wheremheswearsa largersumtobeduehtm ·tl 1 • 1 Il o ··• 1P 
coniirmed, under the 7th sect of the 7th Vi ct., c. 18. than th at mentioned in his bill of particulars compels this \~ 1 

1
10u 

1 
a {a.rg<); or Ill ;a a::-t: r.:mnot aff~~~ t 

- G. O. STUART, l'~sq., for Appellant. ~ court to reverse the judgment of the court below, with 1 1:1g. 1.~ 0 
o t te 

1
sea.men to lï.!llllllteration fur t 

A. STUART Esq. for Responùent. costs to the Appellant. set\ ~re .. , llll< el' the COll!ract of hirin .... 
' ' Dunbar Ross, Esq., for Appellant; Messrs. Lelievre scn-Ie~·s. of thç Sl'am .n ('ntitled them ~ 0 1 

Sir James Stuart, Appellant, • and Angers for Respondent. wagrs tor t!Ptt portion nf the voya·•e whi. 
and · tlH'y lt:ul COI•:plt~~ed. (),llehee was · to~ the lil~ 

Pierre Trepanier, et ux, Responùents. Robert Buchanan, Appellant, a port of tlestlllatttHr,. wltich in this re~pect is t 
This appeal was from a judgment maintaining an op- William ~~~1, Respondent. sarr~c i1 ~ :\port 0~ clch'·~ry1 (c) .

1 
'dl'he intcrmed 

Positionann. de distraire, m. ade byE.Fiset, w1fe of Pierre prnoc 12 ween t Je 'nlTt\·a arH cpaïture on 1 
'J• This is an Appeal from a J'udgment of the Court be- \'O''n TC !tomew r1 · · 1 r. Trepanier, contesteJ by Str James Stuart, at whose suit . .''!.... • ai ' 18 r.pportione< uy eqt 

ood d h t 1 b l . t p· 1, . Jow, condemmng the Appellant to pay the Respondent muieties tire 011 e lfl<)l.et•· f tl· t' theg san c ates,as eongmg o Ierre repamer, h f .!:33 · h · t t d t · ., • • o ns une npp 
were seized and taken into execution. The Opposition t e sum 0 

' Wlt 111 eres an cos s. taining to tite outwan1, "and the other to t There is contradictory evidence, but this Court ùoes 1 was made hy Eleonore Fiset, as being separated from ·not consider itselfcalled upon, in a cas~ like the present, .wmcward \'oyage (rD. The rigl1t of tl 1e scam 
her husband asto property, séparée de biens, by judicial to differ from the Court below. Judgment affirmed with to th_e wagcs on the ont wanl \'Oyage, coulrl 
authority. The Appellant joined issue upon that alle- costs against the Appellant. be cl1 rested by sorne net of miscon<luct on 1 lt 
gation. The Opposant proved that she had been eepa- c. G. HoLT, Esq., for Appellant. p~nt, wherchy they woul1l, ln· law incur a f 
rated in due form of law, but failed in establishing that J. P. BRADLEY, Esq., for Hespondent. feiture of,the.rn.! a11!1 none sn{h 1s dlleged or 
this separation had ever been executed, which formality peiw~. 1 \VO Ln!!hsh cases 111 the-common 
is absolutely required by law. It i~ true that a judg- " 
ment founded upon the usual allegatwns of the wife in James Glover Heath, Appellant, court~ (e), ~ecm at first sioht to milit 
those actions, of improviaence, &c., on the part of the and :tgainst the ~lait~ of the prom~t.er:>; but np 
husband, was obtained by the Respondent, but it also Henry Jessopp, Collector H. M. Customs, &c., :a close cxnmmatH;n of these cases, it wiil 
appeared that the parties lived together afterwards, Il Respondent. îonud tltat the Courts fdt tltcm..;eh·es bonn 
without any inventory having heen made bythc Res- The contestation in this case turned_altogether on th by the expt'èi'S tcl'm~ oî the agreements, ti> 
pondent, or the judgment carried into efft~ct in any 1 question, whether the sugar on wh1ch ~he duty w:!.~ that t!tere was but one Yoya~c: whl'rf:ls t 
manne~ or way. The cos~s for whic~ ex~eu~ion issued charged was reiined or raw sugar-:-that 1t was <?f _th~ l'oyagc in the pre;;eut <'ase, con·,.i~tecl of t 
on the JUdgment of separatiOn, wcre dtsl?·atls 111 favor of former quality the Col]rt below had ·been of opmwQ rmrts tlte outwarci and 1 .. ·1 . .. 
the Plaintiff's Attorney hence no execution could bè d th' c t · ·d "'· th t · d ent wh· his con ' wme\\ '11 c " 0

' .t~P, ' an 15 . our comcl Co m a JU gm 1 lC . and 110 l'pecial i1breement :tJ)fJCar::; IO CllllSoiid·L 
taken ont by the Plaintiff, for the costs. This proeeed- firmed wlth costs to Respondent. thr.m ( f !, ' 
ing could not reasonably he interpreted as an execution ~ JOHN DuvAL, Esq., fo}' Applt. l• • '

1 _1 1
• . . . 

of the jugement en séparation. Several years are allow- Hon. A. W. CocHRAN, for Respdt. 1Jl0 n t Je secottu. o >Jectwn, Jt 15 to hè oL 
ed to clapse without any proceeding being adopted on __ ~erv,:ri that the churn of the pt·omoters i:-; 110t 
the part of the wife to put the judgment into execution, _h~.--'!ST i'7 to~· ~ah· age, hnt fut· \\ages, nt11l the quc~tion 
therefore it is presumable that she has abandoned all :ll'l~cs as· to tite efft.!Ct of the abaudonmeut of the 
intentions of doing so. " Lebrun" was quoted by his J UalU J!ntdHgtntt. sl1Îp by the rnaster n.lHl C'n•w, upon tite <·laim. 
Honor the Chief Justice; that writer makes it impera!. (Rt>JJV1.tedfor the Queùec G(lze/te. ) on th~ part oî the rrew, for waore~ acr.rnin, 0 : 1 
tive that a seizure and procè5 verbal of the husband's the cmtwanl 1·oyaf;e. The Ho~m whielt 0~,'a 
property should be made, that the public may be aware • l'iùned the wrcek, HJ>JWars to ha \'C Lcen a ,.,,1 .. 

1
ofthefactoftheseparation. Pothier,Traitédelacom- VilŒCK.-::.~.\.m~~s WAGES. 
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munauté, No. 527-" La sentence de séparation peut v:o eltt one, anrl there Î:> notltin;s to ~hew th1Ït 
être detlllite par le rétablissement de la communauté." n<:!:-.\D~lWALTY conn· :-LOYI'Elt c:,_·.An,\. a!J prupct· nteasures werü llût tak•!n for tlte 
No.518-" La séparation doit ètre executé sans fraude." sa fd Y of t !tc \'CFsel, wh eu the accident ltappon-

n Bien, que l'ancien~e législation n'ait pas fixé un Fridoy, Hlth April, J 8.Jû. ed. 1 haYe it not in m~· powrr, to forrn n. jud~-
ùélai fatal pour l'exécution des jugements de sépara- ment upon thil' pc•int, from the evidence i'n tl;e 
tion de biens et de ceux de liquidation, 11éanmoins elle IS.l B /17f.L1.-Di.l·on. came, uor does it scem ncce::::ary thal I sltould, 
tJrucrivait, d peine de nullité, de poursuivre cette exécu· Titi~ was an :wtinn hrought fo1· the recovery as it la v <'xclu::;Ïn>lv wit!. the ma~te1· to lea\'e 
lion dans un délai 1·aisounabte, t-t tef que ltt femme ne of wagcs duü to tlu·ec of the promoters on a tltë Ye~se l or not, "ns in bis jur16ment seemed 
peul71(tS ét,-e p·é.mmée avoir 1·énoncé uu benefice de ces \'Oya.gc from ~Iilford to Quebec, :~.nù hy the be~t. The promuter~ do not ~·ecm to 1vtve hec'n 
jugemens." Dalloz-8éparation de biens, No. 122.- · 1 • • ., · f 1 (From Appellant's printed Case.) 

1 
e1g tt reméYIIIIII~ promoters for wagr.s on the got.ty ot :tl!)' o t t,e flets of miscon<luct wl1ieh 

Thejudgmentof the Court below was reversed \vüh return voya:.:;e from (JueLcc to Lonclon, inter- the law puni~hes ln• the forfeiture of wa 'CS; 
costs ofboth Courts, to theAppellant. The Chief Jus- ~ ruptec1 by .the stran.cli11g ~ncl a.Lnnnonm~IIt of atlll the aba.nclonn1e;tt of th(l sltip hy the r~as-
tice stated that this judgment might be considered as fhe li- the \'f!Rsel 111 the Hiver :-:>t. Lawrence Ii1 the tèr hacl not, 1 tltink, the elfect of din!stin~ the 
settled opinion of this Court on the question of e-·œcu- rnonth of l>ecemher last, n few days after ltet· mariners of their lien npon the sldp, ami wlrat-
tions of judgments" en séparation. de biens." sailing from the Port of (Juehcc. ·The ves1:el ever rem:'inerl of the ship for their w·t~es. T11e 

ÜKILL .STUART, Esq., for Appellant. Miled from :\lilfon1 on tite 17th of ::)eptemlt<>r, cl~ci:-;iqn of Mr . • Justice ST<mY, in the ca::e u!· 
N. F. BELLEAU, Esq., for Respdt. on a voyage to Quebcc; nucl thence h,tck to $ ~· · ~ .)~i.ei'Ïnes, 1g) g<.~es a great way to 

Thaddeus Kelly, Appellant, 
and 

Henry Montgomery, Respondent : 
His Honor the Chief Justice differeù from the judg

ment about to be re11dered, con firming that of the court 
be]ow. The re was nothing in the proceedings in this 
record, upon which he could frame a judgment at ali. 
"The declaration contained tue common counts. The 
bill of particulars was for services, without specifying 
the nature or the 'l'1ality of them, and the judgment of 
the court below was not motivé in the remotest sense of 
the word; however none of these objections were noticed 
by the Appellant, on the contrary, by his perpetuai per
emptory exception he seemed to understand that for 
which the Respondeut bad brought his a<:tion. The 
Ordinance of 1667 whit::h is law in this country and 
cannot be changed by the rules ofpractice of any court, 
required the demande to be libellée, and the wisdom of 
that law was obvious or. the present occasion, as he 
(the C.J.) must declare his inabilityto ground any judg-
ment whatever on the declaration or bill of particulars 

1 

in this record. He would be of opinion that both parties 
should be put out of court, the Respondent not having 

. disclosed the nature of his demande, and the Appellant 
having participated in the error, by pleading thereto. 

1 

Mr. Justice Mondelet delivered the judgment of the 
court. The parii-c:s~ left the matters in controversy 
between them~ to arhiil·ators who had decided in favor 
of the Respondent. They bring styled experts instead 
of arbitrators could not vitiatc the judgment of the court 
below, which was affirmed with costs. 

.Mr. Justice Day coucurred in the judgment, at the 
same time ex pressing himself of the same opinion with 
the .C~ief Justice,r.m the bbligation imposed by la:v upon 
Plai~tlffs, to set forth their alleged causes of action, as 
reqmred by the Ordinance of 1667, but the re was suffi
c~eut on the record, to justify the court in not disturbing 
the judgment of the court belo·w. 

J. P. llradley, Esq., for Appellant; Messrs. Lelievre 
& Angers, for Respondent. 

London. and the scamen f;igncd nrtieles ac- settle tl1e p!'esent ca~e. ln that case, rhe ~hip 
---1cordingly~. Slte nrri,·ed at Quebec, in bn.llast,! 8;~ile<l from Newport tn Uil;ra.ltar, di:.char~ccl 

about the 9th of :\o\·ember, nnd nfter taking in tl 1c car·•o tltcre, proceedecl to Ivic;t, in balla>'t, 
/J a cargo, ami remaitring nt the port of Quebec stnd th~nce with a cnrgo homcwarcl to Pïm'J-

ahont fifteeu days, ~: iled on her rctmn voyage denee. Hhe wn'i wrecked in the :\arra;;a.nsett 
l on the :!-lth of tl1e same month. In eon,;e- . Bay awl bv great ex<>rtiom; uf hr.r master :utd 
~ qucnce of some mi:-mndcr:-;tanding between tite cre,; considerable portions of the l'hip and 
- .J ma~>ter nncl the crt~ w, the vesl'el put back to ra:·"~ wr,re l'a,·en. The Feamen claimecl w;t~P:-; 

Qncbee, and sailed again on tite 5th <rf Decem- fro~ Gibraltar to h·ica, (t he "' ~e~ to (~ibra1-
her. On her voyage ilown the St. LawrPn.cc, tar ltfl.YÏilg" beer.1 pnicl,{ and ftUrll Ivil'a t~ r;·ot1 sh~ ~Yas OYertake!J by a ~otorm. a<: .she WêtS lymg ndl!nce, assertmg ~ n.gltt t•.' ':age~', _nnd tf taH\t 
otl C;tcona, at ~tncltor, of such nolence as to 1 conlù not be sustawcd, chumtug a r~ght tu a::al
part lt r. r anchor~, aud oblige the mastcr to run j va~e cqtli\·nlent to wages. The chnm wa.s re

~ hct· a;;hore in Cacoua · B:t\', whcrc she rern·Jincd sisted by,an lnsurance Company, to wltom the 
ltiJtil the 14th, and then i.Jrifred away \·ith the thi1Jgs sàw'd had hecn ahandu~1ed as _for a total 
lee. The Yessel continucd to <lrift until shc · loss. The di:-;tinguislted junst IJcfore whom 

1 struck on Apple lslanci, in ihe J{i,·er 8t. Law- th9 case was argued, awnnl_ecl the a.mo.unt 
renee, at wltielt plaee ~he was moorerl with a rlai 1 ~ted 011 tite voya;;c from Utbraltal· to I ncn,: 
lmwser chain nni! a tow line, uncler the clit'P.C·· :~s wages, awi further as !'ah·age, the wagc..; of 
tions of the lllftte. The master aud uine of the the seamr!n for tite !tomcw;lr<1 voyage. ln the 
cre .v hac1 left IH~r in the jolly boat and pirmace, case of the Neptune 'h), too, the wages :Lwarcl
while lying in Cacona Bay, a1Hl the rest of tite ed by Lorcl ~TuWELL, wer~ wagcs wlnch ac

~ hands came ofF in the long-boat, frorn :\ pple crueù on the voyage in wl11eh that V~f;sel wa!; 
Island. The ves.sel broke from !ter moorit•~S wrecketl, all(l \Yere onlcred to be patd out of 
on the 23nl of Decc·rnbu, kl10eked her botto~i1 the procl!eds of the materials. saved, so far as 
ont, ch·oye up inside of Green I~lawl, an<l be- the fragments would forma tun:l, tho~~h th e.re 
came a complete wrr('k; ancl !'Om<> cbys after was no freight earneù by the owners. lhereJ~, 

1 she aaain driftecl fnHn Grce11 Islaltll ancl howeyer, tlda difference betwecn the tW•> t'<ke:; 
f gruu11Jerl on Hasqne L;lanc1. of the ]V,'Ptane and the Two Catlzerioes, and the 

The ol,jectious taken to the claim of the pro- pr~s(·nt ca-e, that in the former two case:::, _tl~e 
mot~t·s, wera. ht. That no w:1ges werc 1+ue wateril't!!>i ot' tite ::l1ips wer~ ~aYed by. the e'\et
on the outwarù vo\'a''C from :\IilfürLl to < )achec tions of !he èrew. In th1" ra~e, mne of tlt 

• o .. ' · • tl · JI v bf at bce:lll. ·the Vt'Scil'l C(lmin~ iu !Jali.tst, earo~:d no crew came offw1th the ma:ter In ·te JO • - . '
1 f1·ei;.;ht. 2aHlly. 'flint rhe vellsel was wreekecl anci pinrmcf. nwlnf the twrh·e who remamec 

in the Hi''<'l' ,'i. T .awrc>nt·e, on l1cr t·ctul :1 \oya~(·. with rhe mate. 11inr ;lppP:l.r to ha re r~t:ust'Ù 10 

and :d•anùoned by t!1c ~[:~sr er as a. tttal loss. · ob \' ft~l) J,mful nutbority :u:J Qrdcrs. 1 he Hr-





ces remaiuing tltrce, consiste(} on y in 
tite mooring of the ~;hip in as convenient n 
place as mig!Jt be, for ~nfety ùuri11g the winter, i ~ ~ .Jo~:-; .J. C. h::--n. \. 'I> , 

owners and mai:tcr. and in assisting the mate :tnq people emplnycù _...c;,-_.?/ 
hy him from the shore, in ~e>curirg the ship's 'rt ) . Per II,)it r . .T. apucl Lorù R1ym, ';:i!J. 
stores, sail:s and running rigging, ha\·ing t!ten (b

1 
The 1'wo rlftltel'ine.~. 'l .\in~oa'ti Hqo., :;:!8 . 

abaucloncd hcr. 1 do llOt, howerer, tbiu~ tl~;~t 1 r) . Brown t'. B<'tln 2 Lorcl Rt~·m, 1 :?4i ·1 
the dilference Lctwccn the two ca~es re-fcrred / 12 1\lo<l. 4üfl, ·i 42. 1 L. Hayt;~. G ::fl.- ~ rl. ) Il olt C .. 
to, nnd tliC present one, i~ matcri:tl. A,; ha~ ~ / .1. 12 1\lot!. lO::l. lfoolH'r 1'. l'erley, 11 ~Lt~~. V.J ~ 

l d u · 1 l 1 • · f l · n~'P· 515. ' 1 Lor.ll{aym . 7:3::1. Yitwr 'l'it \bri - '~ a rc.a y cen s:w, t IC c aun 1s or t 1e wages on {?' / nct·s 15, '2:3ô.- i,· 1! , . Ifcmamnn 
7

, -UR'>\ <le!!. n Burr. b. the outwarù voy:1gc,-not for salntge, or for ( 

j 1 l'H-L Appl<)l •y t.·. l>o,!:O:. S East. ilnO.- f J· wag-es a.s l'a vngc, on the ltomewan) ,·oyngr. Tite J(,li'<~W. 
2 Do:l~on , ,)OL- (q~ . 2 ~h,nn':; 

Tltcir claim woulcl Le postporll'd ·to any elaim P.t•p. 3l0 -(!
1

) . 
1 

11-tr.:gantl'~ Hep. '1'21.- (i) E~· 
.- for Ralva6C, but iR a l'trict legal right, acrom- prit d 11 CuJe rle Commcrcr, Ji,·. 2, tit. :), art. 2:l8 , 

panied uy lien, atH1 c::11not Le div(' r-t ed llllt ùy / tom. :?, p. 113.-(j_' . Ord,Jnnance .ùe h l\larit~<', 
1 some act pro<lucin~ forfeiturr. 'l'he ·Jit1'erent t( h ,2/ tit. 4, art. 3 -(!.· ) . ('our:; de Drott CntT)mer~·wl 

natnre of th~ claim for ,\·age~ on the voyage ~ \laritinl(', tit. 5, sec. 8, tom 2, p. :!:?1, & st•q.-·, l) . 
duri11g which tl1e wre(;k ocrtu.·s, frôm the daim v ~ Valin, J>eh·incourt and Bm,ch<·r.- ( 111 : . l.nw" of 
for wages on the pre\·ious ,·oyage, i.s very dis- ;-r /"" \\'ishu)'T'art. 15. Lnws of Olcron,' .~~·t. B, anet Laws 

1 

tinetly put by B~.ll'lll1 Locré (il. The al'ticle of · 1 oft1w lian -e Town,:ut 4~. - (11 ) . 1 1t. Avet·agc.:ut. 
the ~Iariue Ordinance of Loui~ Xl V., giving ·to ) U - (o ) . Li v. 3, tit. 4. D' . ., Lnyc•r,.; d ,·~ ~IatPlot,. 

• )' • J - art !1.- ,1 ]1 ) . 1 Ilae!":~:ml 's H:•p 2'!.7.- l,r[ i :.lon-manners a 1en·on the matena s sn;,·ed lJy tltem , 1 (' 1 1 1 k ~.dvy ,"-. (; l•rmain. Analy~e 1;ai,•Jil.neJ r u •), \!tc, (J;'] from qe w rec · j l, wonl d •eem at fi rst 1 o con- Cnnune.·"·. 10,.. 1. p. 3 SG. _ \' ) . ""' , n '"'"'''"" / .L-
fer the right only upon the seamen who actunl- /r (Jpini'lll ()Il thi,; snbjeet by the aecnmpli;;lJC!l jJtl'ist 
ly did save the materi:-t),, 'But Boulay Paty ~ / who M ;,· pre,icl l's rn•ct· the l>istrict Court of the 

• c; (/.;), nfter examining and weigl1ing the opinions U
11

ite11 ~ ta t e::, ft•r the Di .~trid rof ~laine .. 1 111l~r s.-
of the different writers ou this hçnd (/, , cou-~ \ \V .un:, in tit e ra"c~ of 'Jl.e Dwm, lJavil's . . I:Pp. P·. II. 
eludes with shcwing that the seamcn who ha,·e e- ~~z t 123.·- (.~ ). t'ulrs~tl•c ~caman JH~Hln<·e a Certiti~~lte nent 
not becn cyucernecl in sa vin~ the ma.terials, from the Ma~ ter, a:; rcqnirerl Ly the l\1 'rcha.nt :--ea- , 
ha,·e a claim upou them f01· wHge~, to be post- L inen'.; .\et, ï & 8 Yict. c. 112, s. 17. 

1 
poned, however, to the claim of those wlw ll<we ~7 7 Tm: 

1 
.\.YOR ET " RD.--:This 

as::-istell in ~avin~ the wreck or material~, whiclJ ' · 'is au nction brought by the ~Iayor -anri Comtei!lors 
latter f:eem to be treatecJ as ~ah•ors: I ac(·orJ~ ~-- of the City of Quchec-, against .John Colford of the ~ 
ingly dceree to John E. Coo}>.e, (iilbcrt I~ingl ~ a-..-/'#/ said City of Quebec. Tavm:n-kecpe:, for the ~'L~m of 
and Ilelll·y Seowen, the amount of their wagcs . ~14 currency; the declaratiOn contams sever:tlltems 
upon the voynge from 1\lllforcl to Que!Jl'r~ :md / ,of asseR::rnent, among which is the sum of ~4 cy., i 
for one moiety of the ti !lie that the vess~l lay · rr-a: 'J amount of assessment nlleged to be ~lue by hun as a. 
at (JueLec, re~el'\'ing to Giluert King suc:h otb~r / tavern-keeper, ,v1thin thè city of Qneqec, für Bnd . 
rccour~e as he may be entitled to, out of the / durin"' the vear 1846. 'fo this part of the ckm:mtl 
remains of the ~hip, when tite procecds come to -<?! /~ the d~fenda.nt pleads that the assessment of i4 made 
be distribute(l by the Comt. ,,. in Mày 1846 by the Corporation, must be comput-. 

The case"of the rcmaiJtin~ promoters. Cl.lar. ' ---:7'~ 'éd fr~t~ :he l~t January, 1847,' an'd not for the year 1 les Scott, .Tohn Smitl1, .loD' Swim, (;eorge '~ .... P4:;J "18-16. . . : , 
Williams, Thoma~'< lluzzy, E\·nn Lewis, Tho- 'l'he question that arises on tl'lls tssue IS whether, 
mas .! :une!', an tl \\ïlliam \\ïlliams, stands npon the By-Iaw of the Corporat.ion, b~ar~ni? date the 22d 
an entirely difft'l'Cllt footing from that of theil' May; 1846, by whi?h the tax of_!.:~ ~s ll~pos~~ upo~ z.r- hf 6 
eompaniolls. Their claim i~> for the few da ys tavern-keepers pa.ymg a rent .nc.t ex_ceedmg . . -DÛ P:l __ 
whicro clap,ed loctwecu the ti me of thei1:,hippiu~ annum shall have a retroarl!ve eftcct, for lf not, 1t . .JI 
at (,!nebee, alld tite !>trauditig of the ves:sel and , / is cont~nded that it <'annot aff,!ct tavern-k:e~pers of·?{) ,) /. _ 
tite abandonment of !ter by the 1_m\ster and / 4 1846, but that it can ~nly ha~·e a prospective c~n: ~ // .. ("6 
crew. Xotwit.hstanding the gl'cat prineiple, // struction, and therefore pronJes for the next ye,u, ---
that frei;;ht i~ the mothcr üf wages, aud the ...?. towit, 1847. 
~afety of t)Je ship tl1e mothcr' of f:~e~·ht : ancl / The words of the 17th seetio~ of the Dy-law are, 
tha t it wonlil thrrefore' Reem, 'thnt i11 °all caRes / . / ?-- "Th!tt there be imposed and levied on r-vcry person 

, whcre the .. freight waR !ost by ~;ltipwreck, the " or finn of persons, kceping a ta\·ern, &c., &c. , 
mal'ineo-s c.ould !mve 110 daim for wage.; ye1, ./ "during any perioù between the lst rl~y of Jamm;\ le 
a.ll tuc anctent ~ên. Law~;, ( m) as ,vell as the '7"- ~~ ~~ ,c,. " and the 31st day of Dc~emLcr m .ca ch year, tue V 

1 Ordim:_nr.e of Philip the ;:o;ccot~cl {lfSra.in, in the "following tax or duties, that is to s:ty ; ~·he n the t 
yea1: 1~~3,. (n ) and the Ill&! Ille Ordmance of ' ,; annualrent or value of the, hf?uSe or prcrm:>es th us V-<-' 
Loms XI .\, ((/) gn·e to the sailors wageio.· out of è...c ./ /;t~~:Pf" occupied shall ainount to ±:50 cy., or a les<; 1-'Hlll ,}t 1 J t~JC proceeds o!· what they Ra\'e of the mate- / , " tax or duty of ±:4 cy., &c." Thi :-l' By-law L dated r~a!s of the sh1p. '}'hel'e were no Engli~lt de- . / // / 22n<i l\Iav, 1846. · . F 
CJs1on~.upo11 till~ polllt down :othe year 182+, ~· u kf- / 3) ,.: 'l'be pi:oper com;trurtion to be put upon !l:ts ~~y- -

' whcn 111 tlJe case of the .:..\eptune~ (Jl) Lord law i.s that a tax of ±:4 shall be, for the f utw·e, nn-
~TOWH L "Il o w,ed t o 1 h' '"" nw n h y w hu•e ex- pos~d upon ta vern-kee pers l'' ying a rent n ?' e xceed- Il jJ 9 
Clt ~ons pm:t ot. 1110 vossol li• d Oecn ':IVe• 1, the k././ ,/: / i ng .!:50. The q uestio1~ no.w anses fro ~ w n~t <la te " / / 

• pa~ ment of tl_ICII' wages n.s far as the t::tgmenrs / · this By-la.w to take eftect? On lookmg. a . t!U: ht 
of the n:ater1als would IOI'm a fnnd, althouglt ,. /~ / clause of said By-law, we fincl that this tax JS an 2 fl /) / 
!l,lr.re Wa.s 110 f'J'(:ig!Jt C;~rnecJ hy tJte OWIIel'S.- ;/kv. r /RI10Ual r,'\tC tO be pa.id from and ftert.he lst J.annary / / 

• l he Wll~es so alluwt'd ;{re evi-lcntly· . 1'n the n:t- b to 31st December, which is in fact the finallcud ye:u: / 
, tu1~. of_;:~hagc, .and a.l'cwanJ thcr~fore .for the _,. :;r;T_ / of the Corporation as fixed Ly the 22nJ clause of r: ~ /J rneJJtoiio~s r-cr\'lecs ot thr s(larnPnln "rt\' 1ng the yrr~B 8th Vic. cap. 60. . 

tl \\Teck ot· fragments of r!1 .e \\'J'êck. If anotiJer ~ 'I'o put any other eonstruction ~1pon . tlns ' B:·:-Ia;v 
rnle. were ncluptccl t!H' ~PaTnCJI \vonld have no % woulJ be to give it a re~tro~pi>rtn·e effect, ,,.111ch ! t J / 
m~_tJ.vc fo~ cxcrtitlg thtmJl'e!,· e ~ i•J ~:t\:ing <~rn· /!u~4 / t: ~·is not susceptibl~ of, ~oron {l."t.'l.rnining the b:1.re ~l 1 : c~- ( 

" po. twn ot tl1e wn•ek, . nnd .woulc.l 1,(' 1nrlt.H!;d, 1 /, tion of law, a Iegll;lative enactm~nt ougLt. to b; (HOs-
upon the oceurrcnc~! of a t'ts maJor (1rpn \'ll~g l .;} pective in its opemtiou and not lretroact; ,·e, ~,a) ~nd 
tlJr.Jn of W~lgt?~: to ~1\'(' up all CHI'C of t!Jc f'l11p J :2/ · we "ee no reason why a By-law of a t:orpomtwn 
au,J ,. ".'·gu . at .''"ce. ! q) Th c rn 1 e ad" p tccl bJ: < ../ shoulù recei ve a Jess rigid co~st ruet ion ' t han an act 1 l~01d :--to\\r,l! !rom the :tJH'It'llt llH1.Iït11lH! hw of ~7 of Parliament. . 
I::urop~. ~cn·es Ht (>~I('C ltJ l1l'otect. tl. c wreck 1 '? " / ~ It is in general truc th a~ no statut~ shal.l he con- r J 
f.Jr:m tu1s dangP.r~ and a~ the tnme tune by eon- strued to have a retro,.pecttve npert~tiOn w1thout f'X- VI) /f 
fiJnn;; ~h.: ~ah·a~e to tite :unr,n~;t ùl' tÎJl'! wage., / press worcls to that. effec~ (b), e1th r. hy an • l1 1trne-.h~J,J, ln< .h '"" rem P'"·' ""' .to tin.'. >eam~·u ''! ~x- !2 ;;Î ~4 ? / 1 ra ti on of the cases 1? wh !Ch the, A ct iS !o ha >e sn ch , ~:)~C t ~~~\es,. el to l•Cnls w!th a.. v1ew uf (len\'~ng ~,.,_.../" retr~spectn·e operatwn, or by \~· ords \~luc~eilr. have 

fJ orn tlH 111 l11gh sah11 .!:!C~ 1t belllg morl' them- y _,.--fry/ .t- no meaning unless su ch a constructwn l:s adopt~d, tet·~~t of the t~ea.mau to recei,·c l1is wngeR in the J ~/rr / t (c) and not only is thi~ the doctiin~ O/ the Engltsh l 
• . orciuJarr 1 t~ . .'.'t'11lll. '''~n·,~ ut navi~p.'.'1un, ·tl1all <t~~l law, but it is also foundeJ on the prwc1ples of g.·n

1

rd. 19 ~ . -? _ 
il I'C\\:nr1 tor ~M:·ic .:> s wlt:c~IJ .~lllll't be gt>11er::liy ~ ....0 rai jurisprudence. A retrot;pecti.ve ~tatute wou . . 0 / ~7 
laho1 :uu" a!11i yerJ!ou .... . _Hot 1.11 t11e case be fore .t?/r .t"d~ partake in its character of the m~sduefs of an. ex 
the ( onrt 1t 1:< 1101 po~"1hle for m·~ to ~ay thnt postfacto law asto ail cases ofcnme and penalties, 
the WJeck·oftl.c ~!Jip w:.s saved by the excitions / and in meas~res relating to contracts or property 

• of thc . .;e Îlllii,·;dua~s wit!l {l :c mast cr ~nd rest of f L2t':e' would violate every sound pri~ciplc_ ( d). 
the .<·t·cw. (r) lt 1:; (j'lite cl.·ar that tiTe \'p-:,.pJ Then, on Jookin~ at the eqUity s1de of th-e case, 
~~-~v.tng heen wr~('kcd in tf1~ t·our!'?. ?f the l1 •'1!• ' - Yé' / woulcl it be just that after the Defendan_t has. ta ken 
,\,Jt_d \'(

1
_\':tbr. \\ 1thout (':tl'lllllg frel('{lJt, uo wa !_:P .~ t ~ h - out his license as a Tavernkeeper, and mcur1ed t~c 

werc dtw: (s) The elai11l (If tli(!Sf' r::rtic~ l'(HJ!d expen~es then necessary for t!.at purpose,. ~n adth- b========91 ~11ly be fur wa~e::; a~ sa lva~e on rt1e wreck or ·tioual tax should be imposed upon h1m WJt,wut any 
fraginCl•ts of ~!Je wreek FaHd hy tloeir cx PrtiotJ,s: previous notice? Assur~d!y not. . . . 
but they ha,·111g ahallrloned the wreC'k eallnot \V<' are tllerefore of opmwn th at th1s 1tem of four h~ ca.1sid.::re.d a· _nth·.nr", :m.tt [ nm~t theref~1·e pouods must_.. be str.uck o~t of . th.e. de.P,H!Dq ,9.Lt!l~ 
d!t'llll.'i; tLeJr l'!. !Ill t•t • WltlJout l'Oll !c llllllll:.,: u ... - :ll~J<IS'"<lql QJiljM JOj Ol papuauu J.JllUW ÂJaAa th 

. ~ •UOJ JO sa · .,. d d Ma~ JO SI!J~Il t'nt 111 costr-. . puu , paP<~Ï!o:> S!QilG ! palll!lODau sJa u s, r b aq~ CJIAI:Lt·:~ .\LLEY:\ ;;n 1 J\. CA~I!'i:l· J.L, J un., · aq1 JO Jo apls aq1 pus • p<uJn <~J 0 · E~9nires.:. fu1· tllp promnt(' ·;;. _ _ 
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Th following important pn.mgmph, to our 
Before the Honble. Mr. Justice AYLWIN. co~met·cialreaders, is copied from the city 

On the 19th inst., pursuant to notice aqplication was r article of the I ... ondon Times of the 11 th ulti-
made, on behalf of Archibald Stewa;t late master of ~mo:-
the steamer " Princess Vtctoria," for a 'writ of certio- '' A d · • • · b r h C ..o.. ectdiOn 1n an n.ppeal case in the Hou e ra!t, t? re.move e1ore .t e ourt of Queen's Bench, for f L d 
thts Distnct, ~Il. and SI~gular the orders and judgments 0 0~ 9 yester~ay embraceù a very impol"tau t 
made, by Wtll~am ~m~ M•Cord and Jean Baptiste questlOn regardmg tbe secnrity of uiiJs of .ex-
Trude!le, Esqmres, Justlces of the Peace for this Dis- <:hange drawtl by foreign lwuses on theil· g 0 g. 
trict,. upon a complaint b~fore them made, by one ltsh corrcspondents in cases where the t1vo 
Hyacmthe Lamontagne, a~atnst the said applicant, in firms ma.y .•·espectively happen to eompriee one 
order that such orders and JUdgments might be reviewed / ?r more of ihtl .;ame members. lu the preilent 
and exarnined by that Court. ), lnstan_ce a houiie in Brazil-i\fessrs. A. y uld 

The applicant's Counsel briefiy stated, that the case a~4 ~ nd Co.-drev; upon their Liverpool corres-
which gave ris~ to this application, was one brought pondents, ~Ic~srs. Dea.ne and Co. and the 
before two Justices of the Peace, under the Provincial / ~ / / bills were sold in the usual man~er. They 
Stat~te 6.W.ill •. Iy., Ch. 28, Sec. 1, which gave such ~~ /r ~T' e~e duly. aeeepterl iu England, but 0, fut't1 / g 
Justices JUnsdJctwn over complaints for the recovery of e11· ma;unty Ll~~e anù Oo. were C()rupelled 
wages earned on board of any vessel belonaina to or -
registered in this Province. That there was ~ot ba tittle ~~-l' 0 suspend, and this brought down 'khe Brazil • 
of evidence on the face of the proceedings before these ouse. The holders sought, according ta eus-
Justices, shewing that the iteamer belonged or was- re- ,' om, to prove ngainst both estates-nnmely 
gisteredin this Province; and, that the Justices of the AL~?ff k hnt.ofthe dr~wers in .Bra~il and the acceptor~ 
Peace had assumed a power over and had intermeddled .,- n L.tve~pool, but thetr ngbt to do so was 
with a thing which was not within their jurisdiction. / emed tn the Court of DRnkruptcy, owing to 
And that any order they could make in such case was fi)' / be fa~t th~t the two partners constituting the 
an order coram non jwLice, and one which required the C- h bouse ID Liverpool were also partners with 
restraining power of a Supreme Court. t lir Alfred Y oule in Brazil. This decision bas 

Counsel was then heard on behalf of Hyacinthe La- ow been confirmed by the Bouse of Lords, and 
montagne, and opposed the granting of this writ, for a/ /P d ~ust, tberefore, in future, be nnderstood tbat 
many reasons: ~ J) a btH ofexcbange dtnwn 'libroad upon any es-

. That the notice had not been served upon Hya- tablishment in London connected by an iden-
cmthe Lamontag~e; and, that ~o writ. o~ certiora~i 1 // h tity of ~embership will, in the event of bank-
could be aUowed tn a c.as~ of thts descnptwn, as th1s rnptcy, mvolve a recourse as limited as ifit 
case w~s no.t one of a cnmmal nat~r~, and thatthe writ 1 / were simply a promissory note. The result 
of certwran was a remedy for cnmmal matters; over ~ will be to cause the bills of native :firms abroad 

nohce ought to h~ve been s1gned .by ;he party applt- ing upon tbeir own connHious. Indeed, this ~ 
cant, and not by hts Attorn~y. Chitty s Practtce, vol. /'{(' h hns already been manifested, the Brazillian /n /,.. 

wk~ch inferiot' tribunals ha~ jurisdiction. Th at t~e ~ / C to be pre. fen·ed to those of English :firms draw-

· II., p. 377. That .the apphc~nt could not complain, · Government upon whose ccount the bills / 1/ () ' 
because he had glVen a notice t? produce the ves- wbicb formed the subject of the present trial 
sel's. pallers; and, that accorù~ng to. the recent 1 .#/ -~ / were purchased for remittance having it is 
modt.ficat10n of the ru les of eVIdence 111 seam~n's j/ or (7 ~ Vl said sin ce the quegtion WRS ;aised o~dered 
cases, the seaman was not bound to produce slup's tb · '. fi · 1 ' 
papers. That the applicant having pleaded to the l ~ en nanCJ~ agents to make no more put'· 
merits, could not ~rge the defect of jurisdiction, r -~ ~ / ~~ases of P.aperddrawn upon Europe by bouses 

1 
(J udge: If the )lagtstrates had not before them evi- us constltute · 
denee, that the vesscl belonged to the class of case / -:-----------
provided for by the Statute, then it was their duty to n__,-/ uk k
dismis~ th~ case ; although !hé ?efendant ~ad not taken / 
th~ objectw~)· That appltcatwns ?f tht~ description / 
were becormng numerous, anJ ·the mtentton of appli- a. ~L:. .t? /2 2 cants were more tu delay and ftUstrate the en<.ls of 
justice, than;to obtain redress of supposed wrongs. 

Counsel for applicant, in reply, said, the writ of ,Z ~ SUPERIOR COURT. t 
certiorari being pure! y of English origin, It was neces- /~ 
~ary tbat reference should be marie to English practice, BEFORE JL'DGE BTUAHT AND A. SPEOL L JURY. 

by w~ich noticeto the J~1st!ces of the Pt:~?eseems to be r.,.. The Superior Court wa.s occupied yesterday, 
sufli~Ient, Paley on convicttons, p. 288. l hat, asto this ,..,. aé-e p with a case 0f consiàerable intercst. I t will 
being his proper remedy, he wou!d more conveniently be recollected by our readers tbat a ga:~ ex:-

/' 

refer to an analogons case, in which the same point was ., // plosion occurreù, on the !9th Fcbruary las t , in 
raised and solemnly argued, and a decision come to, (-be the bouse occupit:d by Mr. T. P. Hoba rts, and /.,f- Ç 
allowing the "\-Hit, exparte, Stewart, Queen's Bench, situated in I.acbevrotiere street, St. l , e\vi') ~ / -
Oct. Term, 1849. That as to the notice to produce / Suhurbs. A lar&e a.mount of damage wns the 
ship's papers, it a~oun~ed to tJothing, as the complain-p"' ~tt, / result of thi~> explosion. On tbe 2lst April 
ant could on! y av ali htmself of that notice by oftering · last, :\lr. Roharts instiiu ted an action against 
secondary evidence of the register of the steamer, whicll ·the Qucbec Gas ompany, for the iUm of 
he had neglected to do. That the rules of evidence, ap- ~ A $6,000 as dam~ges for lo~'J of f~unitt~re, per- / ~ 
plicable to this case had not undergone any change, son al ÏnJ' ury

1 
&c., a.llegmg the acCHleut to / 

and, that a reference to the Impenal Statute, 7 & 8 1/ h ,__ __ ..-.::..----; 
Victoria, Ch. 112, which is not law here, could have been the result of negligence on t e part 1 b f 
receive no consideration in this case. That, under the of the Company. The claim was rellisle~ by :::-::=-::-:--:;:!.;~:::...:: ·:;:::--=-=~ ._,, 
lmperiafStatute, he was aware, that seamen were not th~ latter, and the case came. before a. JUry 
called upon to produce ship's papers, but, that that 4 yesterday.. T_bs grc.a.tcr ~or~10n o_f the day 
Statu te on! y applied to a particular class of cases, and f!. / ,/ L ~v-&; was occup1ed 10 hea.rmg plat~ttffs wttnesses, as 
that this case ùid not fall within the operation of that to the occurrence of the acotdt-nt, the da.m~ge 
Act, That these Justices were exercising_ a stinted, / offnrniture Rnd the personal injury to himself. 
limited, jurisdiction; and. that it was indispensably ne- , ~ P -pn. .A.t a la te hour,t;he case for the laintilf was 
cessary, that they should confine themselves within the closed ; nud 1e defendants' attornies urged 
special jurisdiction confided to them. ·tbat tbere was not sufficient togo to the juçy'· l 

JUDGMENT. \' / ....-;!_ ' ina~inuch as they contendeù there wa~ no proof 
The words of the Statu te ar~, that the vesse! '• be long a:.-~ /Z tha.t the accidcn t- nam ely the exploswn or ex-

ta or be rtgistered in this Province." The applicant, in 1 pu.u:~ion of gas-had been caused by any ncg-
snpport of this application, sta•es, that there \Yas !10 1 ~ //? / lect of ordin,,ry precaution QO the p~rt of the 
Evidence that the steamer belonged to or was enreg1s.. ...-~ // / 'L. defendants; and inasmucJl, al:;o, as 1t wa~ n?t. 
tered in this Province; and, as the word "enregistered" l proved on the other band, tbat the phuntttl 
applies. to. im.moveal?les, and "regi:>tereJ" to sh!~s, t~e / ' / 1 had ac~ed with propel'" precaution: The Cüurt, 
affidavit 1s wsuffic1ent; the prayer of the petition 1s, 1 d' 1/J howevcr maintained tilat the case should go 
therefore, disallowed. / to the ju~y ; and the d fendants accordingly 

· ' -- . . . .h _ h proceeded with their side of thew. case. The 
lt mtght appear, upon first blush, that the dtstmctt?n if t:;:/' . __ vidence on bebàlf of the defendants was finally ___ .. 

mad~ bet~een these two words had sorne real m~nt, · -- ~oncluded, and the ca.se went to the jnry about 
but tt vamshe~ the moment we. take for our gtude, ~ 9 30 last night. They returueû into Gour t at 
Walker, John~on, and other lex1cographers, most of\ , 7 0 

..,0 · bl t e . a!lÙ on bein"' eent out 
h d t · th ·d " · ·t " 1 · ~ l . .:> una e o agre , .., w om o n.o .gt ve e wo1 , enregts. er, a J' ace m ! . d b t 11 tl till unable to agree 

their comptlatwn. The word, "enreg1ster ," ts to be agalU re turne , a 0~ ' . th ru-
- -1 ll··u~'t) -gg ·rud'W.vtz.,·ud JU IJ~ ·;~'{ f"'fv~1:z-h:... / .... 1 . ou the second questiOn bubmltted to 

'NOGJI.10'1 dO le - ,L..,I. namely as to wbether the damage bad been 

li d V 
a 'i7 az <!?vq caused by the negligence of the defendant~ , 

tU'D WO:J aJU'D.ln88 'J~ .o LI ~ // and by what means it bad bcen causcd. They 

6_0 •6f781 '.\v,L.\1 PJE ~~ ~L .were then dischat·ged . d 
•:Jaqanl) JOJ AJt:laJaas puu \U3~V · 4;L- Mr. Lelievr~ and Mr. Stuart, Q. C., ap)ea~t: 

'.L.L3NJI.1'3a WVlTllA\. t /// for Mr. Roharts; and i\1essrs. Rolt & rvm~:: 
01 's2u!rttns lU3Wl!!!JUd "1 / LI/~ and V a.nuo,·ous for tho Gas Ooru pany· 

l'li uot)U:lt{dtl~ uo p3U!t:lqo aq uua uo!lnwJOJU! ÂJaAa ..... --.-.. ·-----:::::: =-

. · ~.awur·~~~~~~~~;~~:;;:oP11"" /q/_~~~/~/ J / 
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·CANADA. 

LAW INTELLIGENCE. 

l Reported for the Globe ] 

lttlt by no meuns certain whe r the framers of the 
Act did or did not intend, thot it shonld extcud to Upper 
as weil asto Lower Canada. If they did so inteud, their 

/ /7./67 / iutPntion has not bee11 consistcn tly purmed. 
Y(.//-p \Ve must fo rm our opinions upon an examination of 

·~ it.telf. 
ln my jud~ment we ~hould treal it as affccting Lower 

Canada only; though il is no where confined to Lower 
Canada in express words-and tho' there may be indi-

' We mu~t look at the whole purview of il aud upon that 
g. '/?. RrDOUT, 'VJ. MANNING & KNEESHA.W. Z-- found our judgment. The evidence, in my opinion. leads 

-- most slrnngly lo the conclusion that Jt was intcnded to 

T HE P R 0 M 1 S S 0 R Y N 0 TE ACT • ~ cations in one or two pasea~es of a contnry intenlion. 

/Z' This was a ca~c under the recent Act, 12th Vi~., Chap. f! apply only tu Lower Can::tda. 
{ ~2t, 10 de1ermine whether thal Act 1vas in force ln Upper /~ ~ In the preamble it is cnlled an Act to amend lhe la1v 

7 Cana:la or not. The followin;r special facts were agreed / re2;•1lating ln land Bills, &c., and Fo1·eign Bill$ in ce1·tain. /~ / 
up .tn uy the Counsel on both aides, and submitted lo the , ~- ,., / t:rtll!.!-then the 30th clause which applies specially to /9 P 
Court. ' ~~ ~ j f'ort-i~n bill~. spr nks only of bills drawn nbroad upon any 

The fgllowing ia the note on which action was person in Lower Canada, yet th 'il clause is 1 he !l;eneral 
brou,ht :- // clnus~ for regulatmg ali proceedings in regard to present-

/. ToaoNrro, let Augusr, 1849. / 4 ment, protesting-. noling and notice. 2 2 
t. -"Z 1 .1:82 J8s. bd. t'L: :..t'~ lt is clear thnt would leave foreign bills suhject to one 

Twelve months arter date, 1 promise to pay Richard ltnv for Lo~ver Ca11oda-and to another law for Upper 
,A} j Koeeshaw, or orùer, at th~ office of _T~iùout, llrothers &. , . / '\.. Can~tda, in almost every particulnr, if not in every one. 

/- d Co., eighty-lwo pounds, eighteen sh1lhngs and five pence, / / 1; Theo the preamble states the expediency of rendering 

/ 
Curreocy, for valuo receiveù. / 11lOre uniform the protesting uf btll• aud notes and practice ' /O // 

(Signed) ALEXANDER MANNING. t' "/ ~ ~ therein. Nolv if they meanl by thal to give a uniform / t7 // 
---- ~ F ...d la1v throughout C.tnada they surely would 110t have ('011-

S P E C 1 A L C A S E • fined many of the ir pro\ isious in regard to lhese parti cu !ar 
'() . The nole was presented on the nfiernoon of the 3rd day. points to Lower Canada, 1111 they have done in expres~ 

( LA of grace, -lth of August, 1849,at the t>ffice of the P.laintitf, ;:-/-t! # terme-for PXample in the 9th, 19th, 20th, 22nd and 30th 
and was not presented l(.l ma ker personally or at h1s place elauses. If tht>y had in these clauses assimila tt d the 

/ of business or residence; pa y ment was refused 11nd the ~- law of Lower Canada to that which was in force here, 
nole was protes•ed for non-payment; on the 3rd day 

1 

/ then they would have shown thal they meant by the word / é / 
next aftcr the day on which the nok was proteste~, notice "uniform," uniform lhroughout Canada. But we tiee 
of protest for non-payment was made by depositmg same that their provisions would in these very p1rtirulars f's-

) in the proper post-office, properly directed lo the endorser, 1 ~ / tablish in Lower Canada only reguhtions quite dttferent 
{ ~1:~ but not prepaid ; no other notice was given. .r C;! from those which our law prtscribes. 1 in fer therefore 

/ The endorser conlCIId~ thal lhe presentment and notice r that they meant only to make tl e practJce uniform in / / // 
/ were both insufficient-that prcsentment sl,ould ha1e been "L /.) Lower Canada by giving cerlain positive rules to be ob- / 

to ma ker personally, and tl! at notice w clS loo la te and was ,z ... served by ali notaries there. N ow in the first cla1J.se. t~ey 
bad, not heing prepaid. repealtheL. C. :;tatute 34 Geo. 3 ch. 2, becaus~ Il 111 m-

/ The maker contends he was e}ltitled to a presentment consistent with this new law-but they leave ,·anous stn-
Ç/··personnlly or at his place of bnsmess or reeiùence. ·~ .)' .-6- , tutei in foree in Upper Canada, which it would be equally 

" ThP. question for the Court is-whether on these fncts l proper to repeal, if thiJJ rew statute is to exler.d to U. C. 
the Defendant~ or either of them is lia ble. If the Court / Thev makc no ·where the slighlest allusion ro Upper Ca-
be of opinion thal Plaintiffs are lo recover, then judgment 1 /2-- ,4 nad; orto any l'tatu'e in force lhere-though they copy 
for the Plaint iff5 may be ente red us by confession or nil many parts of ~orne of those statut es for the purpose, as 
dicit ngninst both or either of Defendants, for a•uount of ' f infer, only of introducintr them into Lower Canada, as 
note and inierest.. If the Plaintitf~ are not entitled lo ~ /Z.., 7 flmendments. 'I_'he 9 1h, lOth and 12rh clauie~ strengthen 

' recover ugainst both or either of Defenc~ants, th"ll a non- / . also my impressiOn that the statute was not 1ntendrd to 
suit to be entcred asto both, or as lo wh1chever Defendaut l' - // operate out of Lower Canada par'iculnrly the 1 2th-f?r 
the Court may order. ,-.tf L 4 otherwise why should Lower Canada alone be named 10 

J. H. HAG ... RTY, that clause. If what ÎJ there tnade law were already the 
For the Defendants. law i Upper Canada thal would not ac:couut for lheir ~ 

P . . J\L VAN.KoUGHNETT. /" / / ~ fining that clause tu Lower Canada, for the bill contaim /) 
Attorney and Counsel for PluintiffJ L /~~ mauy provisions not so confined in express terms, and Il 

C) which yet are taken from the law of Upper Canada 
J U D G M E N T • beyond doubt. But tlus 12th clause would entirely 

_ RoBINSON, C. D. c:hange the law of Upper Canada if il applied here, il is 
--< A Statu! e 1vas p!~ssed in the lasl se~~ ion of the Legis- con fi cd lo Lower Canada in terms and therefore can not 

/ la ture of thi, Province, 12 Vic. ch. 22, Î11tÎ' ul• d '' At• 1 apply here-and the etfect therefore is qu1te inc011S1s tent 
({) 4 Act lo amend the l'lw regulating lnlalrù B•lls ot' Exd1an~e é f~Yt'pj with the supposed intention that the slatute is to operate 

/
and Promi~·or;t Notes, and the protesting tbtreuf, aud / throuJ,houl Cauada in order to mad e the law uniform in 
Foreign Bills in cerlain cases." By the last eection of both parts of it. So the 19.h and 20th clauses are quite 
the Act it ,1vas appointed to tal<e eff.:cl from the fin;t day //" Pepugnanl to the idca thal this statute is to apply here, 
of Au~u8t followmg, which i~ now p11s 1• for i1 so, why shoulù the t9 h dau,e have bet- n 1n word:~ 

By a provision contnined in the 13th cl., it is enacted limited as it is to Lower Canada. Any one who frumed 
th:tt every note payable generalfy shall be presented to j thul clause witlt Upper Canad,t in his mind would know 
the maker either pPrsonally or at his residence or usual // lthat we had no such .enac tmeut in force he re-and there-
plllce of bnsil}e~s; and by the 7th cl., it is declared th":t fore if it were desired lo reprel:ls such, offences as are lo 
anr IlOte sh:tll be tuken to be payable generally, unless li / be P·lnished under thal cl.lU~e,why shuuld not the pro-
be expressed in the body thereofthat the sa me is paphle at ~.PY ~1- yision hue betn general. The 20tlt clause shews as 
n bank nr o1her place on/y and not othe1·wise or else~l.!here. 1 clearly also that the L. eg1slature were pa~sing the act for 

The !6th cl. of that act alw provides thal IIOilce of o/ / Lower Canada only, for olherWlse the effèct of that pro• 
p'ro•est for non-acct~pi a11ce or non-p:~ymenl may be ;li ven / 'c:. ~ .....< v:sion wou d be absurd. 
at any lime within three aays nex r after the day on which 1 refer aho to the 2:2nd and 25th clauies-especially the 
the protes! W'ls 111ade. latter-and to the 26th and 31st clau~es, as ali teuding 9 

~ These provisions may form the law of U;>per Canada in d.e. C q, strongly to shew thar we should huld the statu te to .be 
V' force at the time of.the passiug this Ret: by whicl~ Jl(w, confincd ;0 Lower Caunda. Thut it would .in~roduce , 

L th rlu~h a no:e m:tde p:tyahle al a particular place, Wlthout mueh confusion .and very inconvenient resulls, 11 Jl were 1 

addiug nol olhf\nvise or elsewhere, i~ to be taken hS paya- ,.. ~ /'- otherwise construed wus poiuted out in the argument, 
/ t ble gener:tlly, y et a preséntruent al the place so named • -.7 P 4- and we should gladly, 1 tbink, a v ail ourselves of the 

will be o-oo·l, nnd it· is not net euary to present it other- ahundance of evrùence affurùed by the statu ie thal il "·as 
ise, th~mgh n pre5entmPnt J?;ener-1lly, or in' · any other !;.-' / nol intended to be in force here. The 25th clause w~uld j /""' / 

ma11ner. such as wou!d st.~ffice if no place had b~eu nameù c_. /-/:" ùe a strange prO I' is iou if we cctuld suppose t~at this Pro- ' / 
wn·uld al<o be sufficier. • And by the law of Upper Ca- vince was intended also to be ~ubject to ihis law. / 

/.,.nad~, notice of non-pa.'yment m•st be given or seut, not / Neither do I be!Jeve that the Legislature could have 
?/t tnken there the ùay after tl:e preS{'ntment.. ..... /r ~ designed the 26th and 31st clauses to apply here-for the 

'J. In the case before us the presenlment w,s made afier first establishes h!Jiidays which are eome of them unl<nown 
the lst of Aue;ust~ at a place lYhere the note in• the body .. / in Upper Canada, a11d the lasl alte s the general peri•>d 
of it was made payable, without addition of the words / k /, of ti me for the lim;tation of actious from six years to live 
only. nnd not otherwise or elsewhere, 1111d was not made -r ~- -neither of these, however, would alone l;e saf~ to rely 
ns the 7:h clause of the ne1v Statute n qui re~. . . / upon. 

The written notice of non·payment was not ma1l~d lill / The men lion a Iso of leagues in the table of fees-a 
the third dny after present ment, and it was not pre-paid P /P • common standard for measurement uf dista.uces in L. C., 
when 1 ut inlo the post-office, as tbe l 1 th Clau~e of the but never adnp1ed with reference to U. C.-an~ the ge-

/? Stslule rrquire11. . /~?.,_ / nera) introduction of the words Lower Canada mto most t/ The Flaintiff, it is clear, on this ·slatement, cannnt re- / Z ~cr of the forms given in the schedule are aùdnion::d urgu-
eovPr, for without lhe ~id ' ofthat acr •. his notice waa sent ments toj.ead co the conclusion that this is a 1tatute only 
loo late, ar1d if the nctappl•es lo th1s case he has not / / for L. C. . . 
complied with ils provision!'. lst., in not having pre-pa id /.-, 1t would be ea"y if il were necessary to multtply ev!-
h!• notice 2nd, in nol ha,ing preseuted the note, aa re- dcnces of thal inlt'ntion-and whén we see no clear eVI-

~ quired by the 13th clausr. 1 denee of an intent to ernbrace Upper Canada, butso many 
~ / He hu neither complied with the laiV of,Urr.er Ca- ffi-~ ar~uments to the contrary 011 the face of the act, '~e need 

nada as it slood after the ht. August, nor wJth the pro- not hesitate in my opinion to declare thal the. Leg1sla~ure 
visions ofrhe new Sl 1tute if that is to be tal<en !! apply- / 1 did not intenù to introduce amon){ us the 111c~nvement 
in~ to Upper Canada-so thal this case must ~H-...as .-;.//;{ consequences which would follow the ~ncorporallon of ali 
regards tl1e indorser. the clauses of this act into our co le w1thout au y reference 1 

But it is represented as being extremely impot tant th11t / n PYiQt;,.,.. ·-..-~·- : • - • -· ·; ,,· .. · ~ : t' ... ... ... ·;";'' 1''-1 ;.,.;',;~~,..... 
nn opinion should be giYen by the Court for the guld~nce 1 ·~ 11 !-n ut ÂliA\ "41 P~l ;w:q p,noqs aA\ 8~!41 J 4l · 
ofthose ena:wed in Commerce upon the question, ivhethe ,/-rt/1-- "! Rll 'sù-uqJad '40!4M 1r41 t:>aJtau put!(.oll'd ~ 0 aA~ ~~q~:=========II 
the Slalut~ ~eferred tc~ is confired in ils operatiou to 'lus.I:H!lln lSOUIJU .MOU SUA\ asn Sl! 3J<Jt!.L lYOJt ") 
Lower Cau11da or txlends aho to Upper Canada. • • _ -1na!J;lo JO asU<IJOU! atp U(}aq puq adoJn'3 J 0 lUJ<I~t!~:~~~ 341 

' ~ 110 3JrlU\;W tl SI? al:]<IJOXa JO UO!PnpOJlU! atH . 
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'rhe second case, however, that of the 1 Upou the whole wc arc of opin· · 

~~ V endor of real esta tc subsequently to the latter case) that the cb.im of pr~01:1 (m the 
0 d

. . . r . . b tl lVI ege set 
, r mance commg 1~t~ tore~,. vanous m- ~ up. Y . 1e vcndor must, and ought to b 

congruous and confhctmg opmwns prevail ,; mamtameù, notwithstandino· tlJat 1 · e 
r h' · 1 l d J d · ' t · t f 1 l b 

118 con-lOr ont IS pomt t 1e carne u ge on my Iac o sa e 1as not been cnreaist ù 
right, 1\lr. Justice Duval, diffcrs from Mr. Duval J., expressed himse1f at cre · . 1 
.J usticc Meredith and my self, upon grounùs . able length, and stated th at al tl conshl( e1r-

(Hcpo'riedfor the Quebec Ga:rette.) 

14TH ÜCTODEn, 1850. 
SUPERIOR COURT. 

PRESENT: 
h. 1 t '11 d · 1 < JOug 10 

w 1? 1 11c w1 statc, and the latter Jutlge agree . wit 1 the other members of the 
ha vmg ta ken the trou ble to extend his · Court ll1 so far as regarded the . 
opinion in writing, I shall content myself that existed of registeriurr deednecessdity 

The Hon. EDWARD BowEN, Chief Justice, { 
" " Mr. Justice DuvAL, 
H " " " MEREDITH. 

Robert Shaw,-Plaintijf. 
J. D. Lefurgy,-Dcfendant. 

and 
Divers opposants. 

Dionne,-Plainlijf,-Soucie,-nefenclant, 
and 

Divers opposants.~And another case. 

b · b · fl 1 · l · h B 'H ~:> 8 
un er 

::3 :( statt
1
mg ne y t 10 mJ.pncr m which L . 

1
:veducb ,~: m 

11
curs de _Fonds claimed, execu-

VlCW 1e case. , . eJore 1e passmg of the Tieo-i t .. 0 . 
The abject of the Legitilature it may be d.mance, yet he difièred from th~· ~~Y .. ·:

fairly inferred from the manner in which the 1 as to the view which tl!ey hn.d tak aJf
011

1 Y 
· 1 f 1 d Jt1 f ' en o tle pnv1 ege o t 1e ven or is mentioned was c 

1 ~r q~es 1~n concerning the neces 't f 

1 
~otto destl:oy, but to maintain 1t intact- regls~ermg ~Imilat· deeds exccuted s~;ero· 
mdeed eqmty and natural J'ustice would re- that m relation to the latter o11est1'on 1 ' 

· f · · · 1 • 1e was 
qmre that he who hus parted with his es- 0 opm10n that Ill ordcr that the Bailleul' d~ 1 
tate for a valuable consideration afterwards Fonds should be enabled to 111 ... 1'nta' 1 · b . " . 'l . . " m ns 
to e pa1d, should by every possible ways pn_v1 Cf? ?r pnonty before mere hypotht>-

In thcse cases the point to be dccided by r an~ means be secured upon su ch his cs tate c~1 .Y cr e~Itors, he. sl.JOuld register the deed 
the Court was ; firstly, whether or not a u~tü the purchas~ moncy be fully paid and · g~v.mg lum the pnvtlege he c1aimed to 
l'a.rty claiming. monies to be paiù him by ~ · d.tscha.rgcd; .but 1f, contrary to su ch prin- Cl c;s~. . . 
pnvllege of Bailleur de Fonds, in prefcr- ;;-~;, c~ple, Immed1ately aft~r the sale, and pos- ~hs HonOI . ~ev1eweù at considerable 
ence to mere hypothecary creditors was s1bly even before the mk with which it is '1 ~ength ~he provisions of law which obt · 

' ' ·tt · d L } m relatwn t · · am 
bouncl to have regi::;tereù. the deed giving . wn en, IS ry, tue pure 1aser rc-sclls to an- .· . 0 9.uest10ns of privilecre and 
him his privilegc before the mere hvpothe- ~ - o.ther wl~o pays him a valuable considera- :- ~nonty of cred1tors in France, and men
cary creditor should have register"ecl the hon, wh~ch s.econ~ purchaser by immediate- tw~ed th: dangers and in~onveiniences to 
deeù under which be claimed, when the . ly enreg1stenng h1s dccd, or by granting whl~h pmchasers of real property would be 
ùeed conferring the privilege of Bailleurs rnortga~es thereon to ot~ers \Yho enregis- ·/ subJe,cted, we;·e the ~J~ims of parties uncler 
ùe F.onds was execu.ted previouslg to the , ter the;r mortgages. pnor to .the orig.inal t deccls conferrmg pnv1lcge .of Bai11eur <ie 
passmg of the Regtstry Ordinance ; and vendor s C?~tract bemg enrcg1stered, 1f, I Fond~ not compclled to reg1stcr their titleB 
secondly, whether the Bailleurs de F 0 nds . sa?r,. the Bailleur de Fo;1ds can th us lose his or -:rlam1~ to, and up.on such real pro pert y. 
was obliged to register his deed beforc the pnvi1ege there would, m my opinion, be no d De~edtth0.J.-In this case, Shaw t•s. Lefurav 

h h d
. 'b d t tl . . f f d an n·ers pposants and in t 1 oJ 

ypot ecary cre Itor should have rerristered en o le comlmsswn o rau s. before the C ·t , 1 '. c wo ?t Jers, now 
bis claim, wh en the deed conferlnrr the "\Vhen we look to the 31st anù 32nd clauses EH' the vendo~t~f ~:::t~ el.lt~et to. de1'.teb1'1mme ; wh eth-

. '1 f J> '1} 0 f tJ 'd Û d' f } ' ' ' ' ~ cl e IS la e to }ose his 
pnv1 cge o 1a1 curs de Ponds had been . o 1e sat' r mance, one o two t 1mgs , pr1V1leged claim for the payme t f h . 

. l ,.r, h · ~ ·t lf ·'d t 1 1 h d t l · 'f 1 ' · n ° 1 
e pnce -cxecut".u aJler t e passmg of that Ordiu- . mu~ appear se -~vi e~ , name y, t .u\t t e ue o nm, 1 1e f:ul to register the deed of 

ance. , penod for enreg1stratwn of the nght or sale .. 
'l'he Chief Justice observed thn.t there ~ privilege of Bailleurs de Fonds was inten·· It I$ harùly possible to over_.rate the impor-

h 
' , . . 11 l' . d b l L . 1 tance of this questio œ . . . 

were t rec cases ( those above mentioned 
1 

tlona y not 1mlte y t 10 eg1s a ture, . . n, a ec.twg as It poss1bly 
before the Court, in which questions of mu ch é' or it is a casus omissus ; for \Y hile totally . ~o~~ingers~{ }t)Cl 

8011 po~h·sessJdng r~al. es tate, or 

bl
. · ·1 t t t' · l · h' 1 b' · mt Y upon t at escnptwn of p 

pu 1c mterest, and upon which a variety SI en as o any 1me w1t un w 1c 1 t 11s pn· perty. and the queMion ·. t • 1 .ro-
uf conflicting opinions werc entertained / vi1egc to maintain it inviolate should be portat:ce, but is admittcd

1

byn~Lll01 ~ 0y ,?ncttof 
1

1md-

l 1 
. . ' . t 1 11 tl h . '1 f: 11' . 1 • 1 bi . < ' ue a enc c 

name y, asto t 1e pnv1Iegc of unpaid y en- enreg1s creu, a... 1e ot cr pnv1 eges a mg ' Wlt 1 conswera e d1fficulty. It cannot th . _ 
dors of Teal cstate,. calleù in the French within the same category and specially f~re, b~ matter_of surprise, if in· exp!ai~ing ~~~r 
law Railleurs de Fonds who had neglecfed ~ cuumcrated, have times set for enregis· Vtews m relatJon to this question, ,,.,. 0 fi .... nd it 

t 
· 1 · ' " t t' tl 1 · 'l f .,. necessarv to extend ou1 observ t · t 

o cnregtster t 1e1r decds of sale un der the ra lOn lUS, to preserve t 1e pnv1 ege o wbat . " t ·l · l h . , a 101!s o a seme-
provisions of the Registry Orùinancc 4 co heirs for the difference or return in mon- J·uùgur~~: ;nr oerpdgi·nta

1 
t an 

15
: usual m renderiug 

V
. h '>Q r • • 7 l • • f l • • · rv OCCA.S1 00S. 
IC. C • a , fwo dtt>tmct cases in the ey, 01' a partition 0 t 1e1r JOint estate, a pe- ' ~ f- d' · - f l · · 1 11 fi ·t 
· · f b · · ·, · . .· ù f tl · t d · 11 d l . n 1sposmg o t ns questwn. we s H\. rs 

opnuon o t e maJonty of the Court an3c, ~ 10 0 nr.y a ys 18 a owe '~ lC samc t:me cousider it with reference to deens of ~ale made 
the. fir:;t, th at of the unpaid V endors, or j lS allowed m the cases of arclntects,. bmld- , btfore the registry orùinance came into effect, 
Bmllenrs de Fonds 'rYhosc con tracts of sale ers, and workmen. If the Legislature and afterwards with reference to t hose made 
were made and executed before the Ordin- considereù that no mischief could ensue subsequently to that la.w wming into effect. 
ance became a Law in the Province . and v: from the want of enregistration, and tbere- The 4th .scctiou of ~he o.rùinance in .e~press 
seconùly, of unpaid V endor f . 1 '·t t fore did not ordain a fix cd time bccause tenns requues the re~u•tratwn of" .:tll p~IVlie~ed 
h 

. 8 o 1ea es a e, · . , . . ' and hvpothecary rwhts and claum' wh1ch 
avmg sold aftcr the On1mancc came into _... any subseq tlent purchascr or person about h ld.b . ~ o 1 .l 1 · 1 tl e 

~ 'tb f h · t 1 d t f tl t ~ s ou e 111 IOI'ce, upon t Je ua y ou w uc 1 1 

or~e, ne1 er o w om bad enregistered 0 en mo?ey on mor. ~age 0 ~e.proper y, onlinance should come into effect. 
thetr dceds. Under the first, we are ail co:1hl acqmre all pubhCity reqmslte, there 'l'he same section prescribes the time wit~in 
agl·ee~ that t.he V endor who neglected to bemg now .no general mortgages, a search . ~hich surh registration :should he made, (winch 

enreg1ste~· h1s deed of sale either withiu , of the R~g1stry Office would shew whether t1me was a!terwards .ex tende~), . aml d:cia.res 
the year u:~mediately fo1lowing the Procla- ~ny speCial one had becm created, and the tl:at a.~'Y cla1m not regts~ereà ~~~~~tn th.e. t~~e s~ ?/. 
mahon fixma the pcriod fr d f · mtcndcd purchaser or mortgagee could by · ptescuhed, should be wopmatne agauL&O)? 

h
. h h 1? • om an a ter d d' • . . f l , . ' subsequent bonafide purchaser or mort"at,o ·for 

w 1c t e sa1d Ordmance was to take ef· eman mg mspectwn o t 1c party s tttle at 1 . t 1 'd . t' => .J/ 
fect 

0 
'th' th f d' 1 th tl . . l ,, d vau,\. 1 e conl'l e1a wns. /.. . 

' r Wl m e urther yf)ar to which by onc.c 1scover w 1e er le ongm.a -v en or, I t appeat·s to the court, that the general words?, 
~ a su~sequent stat~te the period for enregis- _Ba1~leur de F.on~s, bad been pmd or not, " pri vilegcd and hypothecary rights aud ~I~ims," 

trat10n of" all 'V Ills which shall be made m elther case 1s 1t for us as a Court of Jus- used · in this Rection, include the prlVllege.d 
" a~d published, by any devisor or testa- • tice to enact or limit the time, where claims of the vendors of 1:eal estate; and tha~ 1f . 
" tnx who shaH die after the day l st the la.w is silent and thcroby dcprive the . any doubts could have existed asto the meanmg 
" mentioned, and of ali juùgments judic~al ' V endor of his jt;st rights? Or ought / we of thosedwl ordhs, t3h1a:t such. dou~ttru;;~:~:~e1~ 
H acfs "nd . d' . ' t th . t . h' . .1 'f 'bl . remove )y t e R section o 1e , 
H : " procee mgs, reeogmzances, ap. no ra .er mam am IS pnv1 ege 1 poss1 e, which the claim of the unpaid vendor is ex-
" pomtments oftutors o: gua~·?ians to min- H:c eqmty of the. case being altogcther .in pressly ~>poken of, as one of ''the privilegcd 

ors, and of curators to mterdiCted persons .... lus favor? I will not add to these bnef " rights and claims which shall and may be en
:~ a.nd of ali privileged and l,ypothecar~ , observations, as the case will be more ful- " registered nnder this ordinancc." 

rtghts and claims, and incumbrances, Iy aonc into in support of our view on the Seeing then, that the re~istry law has d~-
:: from whatever cause they may result, f subJect, by Mr. Justice Meredith. I am elared that tl:e privilege~ elaims of ven?cr:;, m 

and whether produccd by mere operation ~..._.; well nware that sorne persons whose opin· force at the t1m e the reg1str~· law came 1hnt~ ef
" oflaw or otherwise wùich shall be en . . . foct, are among tho1<e winch the law as re
" ter d . ' . • . - .. . IOns are entlt]ed to much WCight and res· ouired should be registered; seeing also, that 
"t e mto, made, acq~u·ed,or obtruned af· pect, have in this matter held that lfA sells t'J1e law has deelared within what time snch re- ._t 
" _er the day last mentJOned, of or concern- to B, who has not paiù his pm·chase moncy, gistration should be made; and seeing in fine,~ 

mg o~ whereby any lanùs. tenements or that so long as B returns the property the tlmt the law has further cleclared, that any such 
:: hcrc,d~tam~nts, rc~1 or immoveable es- privilege of A continues, and being ~nrc- 1 privileg~d clain~ not so registered, Rhould be _ij 

t~te>:~ m tins Provmce, shaH or may be gistered may be enforccd but that if n moperat1ve a~;amst any subsequent ùon.a fide :Z(j 
:: ahcnated, conveyed, devised, hypotheca subf;equently and before en;egistration sells. ~urchaser o~ mortgagor for valua~~oi~o~~J~~~a- ~ 

ted mortgaged charged or in any man- t C th 1 . .1 . 1 1 1 t10n; we thmk that we cannot g, J/ 
" ' ffi ' , ' ' o , at t 1e pnv1 ege lS ost, an( t 1e that any privilecred claim in force when the re- ho-
fo~~~t~~ ;~~y a .ec.t,ed, ':v~s extend~d, has vendor becomes a simple mortgage credi- ~ gistr; law cameo into effect, whether ~esulting ?• 

lS clatm of pnv1lege, and IS only tor. I can not subs ~ri be to this tloctrine, from deeds of sale, or any other cause: and TJot 
e~ab1:d to he ranked and collocated in dis- as it would tend to jeopardize tl Je rights of ~ enregistered according to the requit:ement~ of~ 
tnb~twn as a simple mortgage creditor, A and subjcct hi.m to the canrice of C to that law, must be t1eld to be inopemtive agamst f8 

• havmg no one to blame but himself for his retain or part ·with the pro~crty, the;·cby any subsequent bonafi.de p~rchaser or mort-
ncglcct to ohey the plain enactments of the virtuall affec . the ri ts of the Yem1or. ga8_?_r for valuable ?onsJderatwn. 
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e are aware, 1t has becn a.y orl1mg ~o t Je ru ave hil:CO'ëlè<I':".th'ISI'jllflü 
persons whose opinions are cleserving of respect obtains with respect to urdmary mort- follow, tha~ the CoUI't ought 110t to adopt ·a 
tlmt the vendor of real estate is not liaLI~ to l ol'~ gages ; or that there is s_omcth~u~ in t~IC ln.w to ~"Y~tem wh1ch would be productive of such in-
his privileged claim, hy omitting to register it. warrant us in 1aaming a tune, Wltlnn wluch tho~e justice. 
but we think it will Le f.een, in the cour8e of th~ privilci;!ed claims may he cfl'octually rcgîstered Nothing Jess thnn the expresR words of the 
remarks which we shall have occasion to make as privJ!egcs. L_egi~lature (anll th:re is certainly noÜ1ingofthe 
on the second hranch of the que~t!on nnde;. In order to ~>hew that the vendor':~ privilege }<md m t_he present msta~1ce,) woultl justify UR 
consideration, that ali the argumeuts that can could not be registered a.ccording to the. rule m aùoptmg e system wluch, even itH moRt stre-
be advanced for the purpose of ~hewing that the which is pwvided with respect to ordmary nuous advocates admit, wouid place in jcopar-
claim of the vendor of real estate llel:!d not be mortgages, I would r~mark that, if that system ùy the most favoumble, the most important. ani! 
regiHtereil, must be confincd to rlaims re1'u1tin(7 were adopted, it would have the effect of re- by far the most extensive class of priviJe.,ed 
from cleeds of 'salc, cxecntcd aft el' the law cam~ ducing the pr1vilege in questi.on to the rank. of claims. o 

into effec:t; and in order to ar oitl repetition we 1-? an orrlinary mortgage, thus v~rtually dest~oymg The E>econd aLjection to the system now 
shall at or1cc proceed to consic1er \Yhethc1·' the ~ ~ the privilege, by a proceedmg purportmg to being consiùerc ., 1s that'" t-here i~:; nothing in our 
vtndors of real e:::tate by dee<1s of !':a.k execnted protect it. law to justify ns in declaring, that the period 
a.ftet· the r~gistry law caone into effert; are liable To hold that a privile~e is t~ be :anked ac- during which the purchaget· may hold the pro-
to lose tbeir privileged claims if they omit to?; cording to the date of lts .re~tstratwn, woul.d • pert y, rather thnn any other periorl, i~ to be that 
cause them to be registered. plainly be equivalent to de, .am1~, that the r;~- during wh1h the seller may effectually regis:et~ 

Jt cannot bë denied, that the wor<ls of the dlcged credtor shoulcl I.e de:;polled of all 1ns his pri\·ilege. 
first section of the ordinance, which ltave refer- rigltts as such. . . . The adopting ofthat particular period nppears 
eucc to privileged and hypothccnry ri,.hts and 'l'he rule with respect to the pn~1leg~ 1s- to the majority of the Court, to be a merely ar-
claims, to be a(!quired aftcr the com~w into ~ ' ' privMgia non ex tempore secl ex causa œ~tzman- · bitmry proceeding, and it might, we think, as 
effect of- the ot·dinance, are as gener~l0as the t tur." . . . . ·weil be saicl, that the vendor should register 
words of the fourth section which h:t\'e refer- But ifthe pn\'llegedcrec1ttor 1s to_rank_mere- within a month, a year, orten years, as within 
ence to claims iu force at tl;e ti me the c1rdinance . ly according to the date of the reg1~trat10n of the time the purchaser may think fit to hold the. 
came into etfect; and it may therefore be con- • his claim, then the ~ature of the el~1m becomes propel'ty. 
tended, anrl not without much appearance of , unimpo!"tant i and mstead of tak111g _for our If the Court, in the silence of the law~ were 
reason, that if we hold that the privtleges of ~ guide the rule already referred to, as hemg ap- fo name ~ time for the re!!istration of the privi-
vendors in force whcn the regi~try law came ~ plioable to privile~es , we would have been 'teges in 9uestion tht>~ \youlJ plainly do: as tê~ 

,into.effect, must _be r ~tgilltc~rcù urader .the fourth 1 guided by tl~e maxim wl.1ich obtains w!th re- gar?.s tins r.l~ss of pnvdeges, th :1.t whtch tbe 
sectwn of the ordmance; that we ought also to spect to ord111ary mortgnges, prim· tempO'l'e, po- Legtslature have done, by the thtrty-second of 
holù, that vendors' privileges, rc~:;ultitw from tiot jm·e. · the ordnanc_e,. as regards the different other 

, tleed§ executed. after the lrtw camo int~ effect The consequence of thus reducing the privi- cla~ses ~f pnvdeges. . . 
should be rc_gistered under the first section 0 ;· . lege o~the ''endor of real estate to the rank of 1 To th1s~ there woultl _b~ but ont- oh)ectaon, 
the l'ame ordmance. a an ordmary mort gage, would bt•, as will be ob- 1 nam ely, !hat th_e C?urt ts not the Legasla• ~re. 

It may howevcr be replicd, that it i~ not suffi- vions to any lawyer, to expose the vendor in T~e thtr~ ohJeCtion t? the li.yste.m raow beang 
cient tô shew that tlJe legislature in frarnincr the f every casé, notwithstanding the observance of constderet! ~~ that t?ere 1s nolhtn~.'n. the law to 
lir?t.section of the onlinance, intenclect th~t ail evm)' po~sible prtlcautiou on his p~t-t, to the loss warrant us tn ~;tYll.l!{ th at the _rnvtle~e ~f the 
prl\'llcged and llypothecat·y righrs nnd claims to of h1s c}a1m. ~endor (supp?510~ tt to be suhJeCt to registra-
be acqnircd after the law èame iuto etl-'ect should Sufficient, I think, hils been said to shew that tJOn), ~hall, tf _regi~tered, after a common mort-

' be r~gi~~ercr1; Lut that it is ~bo necessary to it is impossible to maintain, that the privilegeù ' ga!!e, rilnk belore It. . . . . . 
r8hcw, that the legisla-ture bave pro\·idc<l means claim of the vendot· can be registered in the The ~a~ does p~e ~crtbe a t11ne, ~ïtlun whtch 
for the registr<!tion of ail those rights and same way as a common mot·tgarre,-for in a the pr " 1!'"f!t>d Ct~lfll S of co~he~rs, co-par~-
claimR: anrt if it can be. shewn, that the law word, t:uch registration would c~use, n~t the ners, ar_cl~ttects, t. u_Jiders, workm.t>n, and certatn 
does. net afl'orrl means for the registration o1' a preservation, but the destruction of the privi- other prtvtlegPù c_Lstms may. ~e regtstered, so as to 
parttcular cla~.<s of tbose chtims; then notwith- lege. ~ran k ht>fore ptt>VJ Ously regt :- terrt! co:nmon mort~ 
standing the general words of the fit·st section This point being estahlisheù, and it being ad- ga.{e_s,_ but the law does not contmn any such 
it may reasonably be supposecl, that the legis~ mitted~ that the law has not cxpres~:;ly fixed a pronswn as t~ the vendt"r of real esta te. 
lature di 11 not intencl to subject the particuhr time for the registration of the privi!eged claim The l~w exprP~sly tlrclarrs, th~t, exc<·pt as 
c!ass.of claims, in relation _to which such omis- in qu~stion, ~t on_ly remains to be ~>hewn th~t 

1
to t~e f~w., ~p e ~tal cases, .10 \~htch r;te~e~ce 

s10n 1s made, to the t1ecess1ty of re.-.istration tltere 1s notlnng m the law to warrant us m 1?8 Just l .n ~nt def, t?aht prtolt.} of regtstralton 
F 'f 1 · · · b. 0 • • • • • ~ • • 1 . 1 . 1 h g1 VI'S supenort y o nO' t •,ren 1 t ns suppos1t10n e not admtsstble in nn.mmg any partiCu.at· ttme Wlt nn w ne 1 t e Th . ï f th 0 • 1 f 1 • 

!he case bcforc us; stiil we would deem it im- vcndor may register his privileged claim, so as t e pnfvt\ egc 0 t ~ vent or. 0 rea esta te 18 

possible, tha! n. ;:crson could be dc~'>poiled of his 
1
1 to cause it to rank before previousiy registered 0~. oneb 0 1 ~.ex~ef e c~~es,/f thetrhefore, thal 

l' e·t f . 1 ; t . , , , f, f . l"t, r mOI'tgages C a1m e SU JeC 0 regtS ra 100, e conse-
p op ' Y ot t 1e .IIouset v.l.nc~:~ 0 a .ouna 1 ) • IOr '" • . quences of such Hgi stration must he in accord-
tlle observance of which the law does not atf9nl 1 he only tt me that has bcen ~uggested, or w"tll tl 1 1 •1 "d d b 1 1· œ 

1 
· · that ca "tl f b . ance 1 Je ge nt> ril ru e, at own y aw-

um any euectua meanc;. p_ n, Wl 1 any. al?pear~nc~ 0 reason, e ~ whereas it is contended hy the ad vocales of the 
. \Ve are of opiuion that the law has not pro- /' suggest.ed, as that WJtlnn w?Ich 1t. ma~ l~e hel~, ~ ~ystem now heing considereù that the Court of 

ncled any mode for the effectuai reaiHtration of that the vendor should reg1ster lus prmlege, IS -1 vn a•ttl)orl"ty k t" · 
1 

, . . ,., ' tl. t ·] · 1 · 1 1 l .. 1 h 1 s O\ ' , may m.l e an excep ton 10 
,t vtn. ors pnnleges resn!tiug fr?m deeds exccu- l:l c ur~ng w ne\.~ ;c,_purc laser may, uo ~ ~ e favor of the venJor's privileg~, similar to that, 
ded :1fter thoJaw c:1.me mto cffect,-and to es- p_roperty-and this üt~ng~ us to the consJdela- which the Lei!isl <~ ture have made by special 

ta.bl_11•h this point is the main object of the fol- twn of the system whlch has bcen. adopted h_y èr.actment, in fa vor of the other classes of 
lowmf? observati~ms; for if thi~ point be once t.he .I.Ion~rab.le. Judge, whose ~~e~.s on th1s privileges. 
es_tabltshed, th~ mferer~ccs to be dr~":n from it subJectdJffer flom those of the maJouty of the The Le ~i ,;la tnre may, if it be. thought expe-
wtl! not, wc thmk, :ulmJt of much chfncnlt~. Court. . dient do this· the court cannot 

With this object in view, t hen, 1 woulcÏ ob- A~cordmg to t~le system no_w 3:b~ut to be Th
1
e fourtb' and last ohj e ctio~ to the liystem 

sen·e, that to the majority of the Court, it ap- con.siÙered_, namt.y, that by whtch 1t IS propos- l which we art now comidering is th;it althon,!!'h 
pear~ to be ncee~Bary,_ ess 1~tially nectssary, for ed m the etlence. ~f. th.e law, to name a ,hme. f?r it would su '1ect th-e v endor of real esta te to the 
the effcct_ual regt;;tratJOil 01 any clas!l of privi- the effectuai r~g!sttatwn of the v~ndor s pnv:- ~ expense of registering the ir claims, and most 
l~?e(~ clm.~l~, that the law. ~houl~l specify_a. time, lege; that pn~Jle~e must .be regtst.ered, lmt It unjustly expose them to the loss of tbose 
" 1tlnn ~vntch s11ch cl:um!, 1f enregtstet:ed, may ~e re~Jsteted at an.y tJm~ ?efore the sale of claims, if not rcgistHed before i\ sale hy the 
sh.(:u~ tl h,we ft:ll foree an.d ~ u.;ct, ven as agalllst th!.Plü_pelt{ by the pmchaset , and when once purchaser; yet so far as rel!ards mortgagPs, 
ptcvtou:-.ly regu:tered clatms. reetstered: 1t takes preced~nce of al! common this system, would admit of concealrnent, \\ hPn 
. In o.rdcr to ,Pt'0\'6 the ronectne~~ of this opi- mortgages, whether prevwnsly regtstered or puhlicity would be advautal'{eous, and would 

Illon, 1t may_be ohsen·erl, that therc are Lut not. . . . . rrquire publicity, when it could he no long-er 
two.mlcs wln.ch can b~ adopted for the regi~- The O~Jectwns. to tins system are, firstly- useïul. F or instance A sells rf.'al e!! tate to B 
tmt!Oa ?f claims_ upou real c::;tat\l. The first is That by It, the nghts. of the vendor are made for ;C lOOO. B the purchaser, holds the proper-
that wlHch oLtallls with respe<:t to common to depeud upon the w11_1 of the ptuchase~· ; for ty for ten year~, and during thf' first two or 
m.ortg~ges, _and ~ccording to tltiH rn le, priorty tl~e purchaser, by ~elhng the P.r<~perty un me- f three of thosr ye;ns borrows monry to a larg"e 
of regtlltratl~m g1ves superiority uf l'ight. The dtatel_y, may. render 1t not on~ difiic!ult, ~Hlt pe~- extf.'nt. The seller d~es not rf'gister lais claim 
ile_cond rule 1s that which i~ usually observed /J ha.p~ Imp?sst~le, for the vendor to regtstet· lus for sorne years afterwards, that he dot·s so, bt>-
Wlt!l reHpect. t? pri_vileges; and according to pnvll~gc l~ tune. • . fore a sale of the property by the purchaser. 
wlncl.1 th_e prmlege 1s to be rcgistered within a !t. 1s phtm, .that accordmg to tins system, the The lenders coulù nd at the time they advanc. 
~erta.m ttme,_ and if registered within that time, b; prlVIlegeù clauns of the vendor of real estate, - ed their capit 11 1, nor for many years afterw~rds, 
tt preserve~ 1ts mnk in al! rel'pccts, e~·en as re- / altl_wugh 0~1e of the most favoura~)le nature, and know of the vend ors claimeû by the R~g•slry 
gards pre\'J_ously registererl claiml'\. ;Y ·· plamly_ entttled to a1l the protectiOn _the law can Office and yet the subsequi!ntly re~1~te!:ed 

_Our Leg1sture ha,·e adopteù this second rule, .h afford 1t, would be p~aced not only 111 a much claim of the vrndors would defeat the p1evw_usly 
Wlth :eRpcc.t to the various pri\"ileged claims • !es.s ~;wour!l~le posmon, than any, ev~n of tl~e reeistered claim of the lenders. . . 
mentwned m the 32ucl Section of the Uegistry · wfen~r. pnv1l~ges .on real e~tate, but m fact lit These objections apprared to the ffit!J~nty of 
L~w, ann they do not appear to haYe done 80 a fJ(j~ttlon ?f 1mmment pen!.. 1 the Court to be so great, that wr are _dtsposed 
Wtt~lre~pect to the pri\'ilef!ed claim" ofvcndors lt 1s.a~mt~ted by a!l,_that tlus would be an ex- · to think that the system, against wh1ch they 
of real estate, resulting from deeds of sale, exe- treme lnJUSti_ce, and 1t 1s 11ot conten<~e~ ~1y .any · are urged, wunld not have many supporters 
~utecl~',ubscquently to the regi:o;tt·y law coming that the.L~g1slature contempl~ted thtHlllJUStJce; wHeit not, that it is the qame, or very ~e~rly the 
lllto dh:ct. but yet 1t ts contended, that tne worrls of the / san.e as that which has been adoptt>d tn France, 

They certainly have not in Jirect terms first s~ction of the ordinance, arc so general, a~ un de; the Code Civile. . . 
::t.d?~ted this rule, with respr.ct to the dass of to su_bJect the.ven~lor o~ real.estate to. the 1~e- But if it he desired tbat we sho?ld wutate 
prlV!lt>gcs _laRt spokcn of; for they have not cesst_t,;: of _reg1stenng lus cla1m, notwttstan?mg this portion of the law of Fra~c~, 1t wou Id be 
uamerl u. tl me, wit !tin which t hetie pri vileges a~y HlJ~stJce th at may n•sult from the obhga- weil to shew us, at !east, th at tt ts esteem ed by 
ma.y be effectually rcaisteren. twn so unposed. those pera:ons in France who are capable of 

'~'h?l!C, _therefore, ~·ho, notwithstanding thiR To the m~j~rity of tl:e Court, _however, it ap- forming a sound judgf!lent a~ to its merits. 
om;ss1on m the law, con tend that th A pri\'ileged p~ars, that 1f ~~be adm1tted, as 1t must b~ ad- One or two quotatJOns wdl she\~ what th_e ===-
rlums of vcnclors under deeds of sale cxecut- tmtted, that tlus system would be producttve of most esteemed french authors th1ok on this V 
ed ~fter' tbe Hegi~t.ry Law came into e'trect, are grave.injustice~; and ifit be ad~itted, as in- point. 
snbJect to il':tro.tions mm;t ~hew either that decd lt 1s admttted, that the Le~nslature could Troplong speakin~· of tbi:: sa ys:-" Ce s 
tite aims now hdÎI okcn not have coutem lated that is to coulrl uot "terne est vraimrnt bizarre ct cond 
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. ers, 
"conséquences tou!es contrdirE'~ à r~>lles que le was submi tted t o the J' ury. and they returned 

l ht • , ,. h ' T t"l d ( 0 J ..... '' !Pgislateur a vou u o en.r. At anot er for an wer: cc Y es, we tind that a package con- ~ ow 10 wor prenuses," nltbongh in po-
place (No. 267) the sa~e a~rth_c r says-:-'' pour- taining about 100 lbs. of powder was on board pulnr lnnguage it is applieù to buildings in 
quai tan~ de fraca!t rl'~nscrJptlot:s, q~1. ne f?nt n.s freight, and wbich the owners of the snid legn~ language meaus "the subject or thing 
rien savotr; Mr. V J!ette speakmg of mscnp- steamer wcre not precluded by their policy prevwnsly expresseù," nnd the question ,here 
tions on the part of unpaid vendor!l, ca Ils them from carrying." i . , in Wll<tt sc~~e this word is useù, whioh must 
"inscriptions de1·isoires ." It is quite clen.r-it is aùmittcd, indeed, by he gnthcred frtm the contract itself and not 

I had intende.d to have shewn, that even, if ali the Jndgcs, and tltcrc can be no question from any externn.l evidence, As Lord Denmau 
thE' system which ob tains in France, were de- about it-that the latter words of this fin ding, says in a case of Rickmn.n vs· Carstairs, in 5 
serving of imitations, which it certainly is not, "and 'vbich the owners of the steamer were ~arn:vcll anù Adolphus, GG3: -''The question 
still that thete doE>s not in this matter , e x ist an y /not prcclÙded by thcir policy from carryiug," rn 1~ 18 and oth:r .cases of ~onstructio~ of w:it~ 

L 1 1 t h · · f wer.e bey'ond the nr·ovr'uc~ of the J·urv. It \"as j tpn mstrnm. e_?t::;, JS not wh. <J,t was the .mtentwn analog-y uetwee n our ll W a n< e pro vlSl ons o t' " '' f 1 . b b 
the Code CivilE>, which \\ ould justi fy us in tak111g upon tbetn to dectùe upon the cons truc- ' 0 t 1: partH~.,, ut~ a,; 1~ the ~eamng of tbe 

f d d h c d Th lion of thl.: contruct. I suppose that the course · word::; ~hey have U;,ed .. s.uppo~Ing •. however, ~tdopting a ~ystem oun e on t c o l'. e in the provinf'e in these case~, where the J'ury , th a t C\'.Idence .was t.tdmtsstble m thts case for discussion of this poi n t w ould h ow e vl'r occ upy tl · t th t b tb 
arc requi.rcd by the provincial statute to fiud a le P 1:~po::;e? P,~ovtng . ~ ! e u~e of the 

more time th an can be devoted to th is s ubject opecinl verclict-thn.t is, not a sgecial verdict ~ord prcmtses, the partw::J.did not tntend to 
on an occasion such as the present ; I shall as the term i understood in this country, but , ~nclude the steam.er, t~e subJect mn,tter of the 
therefore close th ill hra nch of th e c ase by ob- to nnswrr distinctly to the different questions w. ?ranc;, wh,ff: 1::1 rehed upon appea~:3. to be 

1 

S('tving-that what h as bE-en said appears to which arc scttled by the Court to be proper to i cntu:cly w"ufhct~nt t_o render ~h? cond1tlon in-
me to he suffici e nt to provl' tirstly-that for th e he snbmittcd to them-is, that an applit:ation appltcable .. [t 1s sa1d that th1~ msurance was 
effectuai regi&tration of any class of privili ~e d is aftcrwarùs made to the Court to apply the upo~ a tradmg st?amer; ~ha.t It was the usage 

1 

claims, it is n ~> ce sP ry th at a ti me sho n ld he 
1 

''erdiet. Accordingly, sncb an application . of sLcamers o~ _th1~ descnptwn to carry gun-
specified, within whic h , such cl ai ms, if regis - Vl'ùS mnûe hy the defcudants in the action; , powùer o:a fre1ght, that t?ts was known to the 
tered shoulù havf' full fo:ce a~ cl e tfect ; a nd an<l, in aùtlition, thcre wa:> a motion to Comp~ny, and, therefo:e, lt must ?e take.n that 
sec ondly, that our law hetn l! s tl ent, as to th f> strike out the worda to which r have referred ' they dtd n?t mea.n. to .mclnd.e tl.us portJOn of....., 
ti me within w hi ch, th e privi liged cl aims, of in the finding of the jury. Thcre was, perhaps,.::. the ennt11 conùrtlor. m the msurance. 
the ven dors ot r~ a l_f' r-:tôtt•, hy de ed of !<a le ex.e- no neccssity for this motion, as the latter part But assume tbat it was notorious to the 
cnt('d after the re,.,ais te.ry law ~ame !n to effect, . of the tinding of the jury might have be.en J C~mpnny .th~t it was the usage of a steamer of ! 

Y be re gistered · th at there t s no thJn rz; t ~ w ar.- trcaieù as mtre surplusn.ge; but the Supeuor , tlna descnptiOn to carry gunpowdcr upon 
mat ·nstlpplvin; thf' !:il enci! of th e law In th1s • , Court took it into consideration, and decided freight, why should t!Jey not, for that \'ery 
T<'n US 

1 0 hl' h d j . t l' . tl . . k b t' t- d if these two points be ~>s t a ts f' thn.t the \Vvnls ought to be struck out from the · reason, de5ue o 1mtt 1e1r ns · y preven 10g 
resr~· ka~hey are-then i t must he admi t tl'd ._~ answer of the jury; and then gf\VC Judgment more 'thnll 20 lbs. Of S11C~ 1t hn.zardous article 
as t 1'n 1 • 1 turt> have not made provision for for the ùefendan ts. being carricù n.t auy o?e t1me? If the condi-
that t le. egtst. a f the Jast men tiont> d cl <~s s of ! From this juùrrment thcre was an a.ppeal to ti on is not to be con~1dereù part of the con-
the re e;tstra 100 o f h C . o t 1 · t 11 ~ 11 . d th ajority of t he Court are o t c onrt ot Queen's Hench, and after argu- !'1 tr;~C , t ns s range consequen.ce ~v1 o ow: 
cl~u~s-at~at th: n~e.,.nl and just co n~l'q n encl' : ment the Court was di yi dell, thrr.e Judges being that it being elen~ to the parties msured th~t 0 P

10100
! dmission i; that th e c lass cl aims in 1 in fi•vor of the responùcnts, and two in favor the Company dcs1red to gu:u.ù .themselves m 

from !hts a t b 1 ~t b the inobservance of of the appelhnts. The juùgmcnt of the Supe- . the case of hou~~s and bmldmgs. from the 
'_ questton canno e osb Y f ll' c h the J rior Court hcingalsoinfavor ofthe ar>I)ellants hn.zarù ofthetellcu.g; uvm theprcm1scs at any 

f l' ty for the o servance o w 1 
/1 ' • h 1· 't d t't f a orma 1 

' · ff t 1 1 thcre bas hccn an equality of opinion amobO'st one tune more t an a tml e quan 1 Y o guo-
law has not atforded any e ec ua mean ; . ·~the JudO't:S who have haù to decide the question~ powùer and baving exclnded gunpowder alto-

... Ex. in the C~urts of the Province. 1 o·ethor t'rom those bazardons risks for which 
- , Two ofthe Juùo-es the Chief Justice and ~n adùilional pn•mium is to be paid, the con-

JUDG~IENT ON A ~ APPÉAL~-T......-O----T~H-E~~ Ju,Jge jlondelet, ~h~ wcre in favor of the res- , ditions stating that gun~owdet· un~er no cir-
• • PRIVY ·COU~CIL pondonts, wcrc of opinion that the word 'pre- . cumstances. is to be msured,. th1s ste~mer 

. . .• · ' . mis ~>s' was applica.ble in the scventh condition might, ùunng the whole contmuance of the 
Wc subJom the report, w ~u:l, ~f the. JUdg- to the case of a stenmer, but their .decision' policy, carry lmckw--.ards and forw~r.ds cargoes 

ment ~f the Lotù.s of tl~e Jndtci.\l Oomm1ttee of procce<lcd on the grou nd tlmt a policy of insu- of gunpo>ydcr, th~ ~ompa?-y :ecetvmg no pr~-
th.e Pnvy C?uncll on tne appeal of the Beacon 1 ,;nrancc W:lS a co,tlrat aleatoire, which must he mium for the aùdttlonalnsk mcurr:d; and Ill 
Ltfe and F1re .A~:mrance Company vs. Gihb • . carricd out iu good f~:th, ai ù that the Oom· ~ C<lSe of the ves.sc.l taking fire and be.mg burnt, 
nnd oth~rs, fr@lm th~ Court of Queen's Bench of pany could net be rolicved from thril' respon- , thongh not ortgmn.lly by n.n. elq~losJOn, bt~t of 
lJower Canadn. j deh>cre<l 3rd December, 18G2. sibility to answer ~ the loss without proof of' course tltc gunpowder coutnbutmg mn.ten ally 

Pre_eut :-:Lord Cl,elm~fo~ù, Lorù King3- deception :J.nd fr».nd, nnù a further proof that to extcnd the lire, the Company would be an-
do;.n:, a. ù :)Il' J o~m T · Uuleudge · the tire h:td cxtended by reason of more than swerJ.blc for the loss. . . 

~lns lS .an :tct;on Hpon a lcnewn,blc time tlll' lirnited quantity of guupowùcr being on The question then ts, wheth~r, assummg 
pol!cy of msura.nce nguinst firc, mn.ùe by tlle bo:m1. T wrc wn.s not the slightest ground for uud >r these circumsta~c~s. tbat . li was more 
appcllan:s the Bc:.tcon Life and !<'ire Insurance s nggesting any deception or fraud on the part prubaule thaL t lle prulnb1 wn wlth re~ard to 1 

Compa~~' of ~?~wcr ?.~und:t, upo? the ~l'spou- _ of the CornplmJ, ~nti as to its being necassary tne amou nt _9f unpow.der È ould be mc).uded 
den.t s :.>LeaJ.n·'l.c:-sel '1 tnlo, ùescnbcd m the to give proof th,tt Lhe fire had extcudcd by rea-
poher as '·lymg at Sorrcl, to ply between son ota brcuch of the condition, this seems to in the contract between the p11rties than no t, 
Queb:c and. the yppc~ Lakes ;" an.d the only iutroùt.ce into the con tract an entirely new wbether the word "premises'' must not re-
1tue~tw~ wh1cl: ar1ses m. !he c~se 1s whether tern1. It is important to obserye that in this:f!! ceive a reasonable construction, which would 
part of. one of th.e condttwns mdorsed upon very ;,;evcnth condition thore are instances in make it apply to this particular contract. 
the ~olley euters mto the con tract betw<>en the wbich the Company have expressly stipulated ' Now it is qui te clear that the popular sense 
pn.rt:es. . ~ tlmt they shall not be linblc for any loss or da- , 1 of the word is excluded, because tbere are no 
~ 0 :

1
• tb.e .who le ~Jtlicnlty in this. case-if · mR.ge wi1icb bas be en occasioned by. or tbrough buil~in~s to be insu.red. ~hen it only re mains 

read ~ thm e IS nn~ dlfliculty-bas a1?sen fr?m cr.rta.in circnmst:}.nces, as explosion m one case, to gtve lt that meamng wluch the reasonable 
the Oornpuny takmg ll. form of pollcy for 10- and the use of camphine in another, tbereby construction of the con tract requires. 
su:.a~ce upun honses a~d. bui~àiugs, and not distingdshing in terma between tbose case,;- J.ud~e l\Iondelet says, that " the form of the 
stu.kmg o~t tJ,ose ~onl'llt1?ns 1ndorsed on .the , "here the los 3 must be brought home to the ,. pohcy 1.3 one which should not have been made 
pohcy :vhtch \\ere matJpl!cable to the subJect spccified cause orto the use of the prohibited use of relative to a steamer. But inasmuch as r-
matt.cr 1~1surcù; but leaving the question of the nrti~le, and th~ ens~ i.n que;:;tiou of their not l this policy, though improper, bas been ac- ~ 
apphcahon of the conùition;:; to the proviso in bcitw answern.ble \\he re there are more than • cepted by the insured, and they must be taken 
the. body of the policy to this effcct '' thn.t this :.&O H~s. weirrht of gnnpowder on board, whether to have read it, sin cc they have signed it, it is 
pol~cy and the insura.nce hereby made shall be it has occa~ionect the loss or not. ...... right and just that the word ' premises' 
s:lbJect to .the ac veral conditions and regula- 11r. Justice Badgley in part of his Judgment shonld be interpreted against them, and ad-
tlOns herclll and hereon expresseù, so far as ·eems to tlunk that the condition is not. appli- . judge<l to refer between the partif.S to the (J 
the s~:ne are or shan. be applicable." : 1; ·~able :tt ali to the case of a steA.mer; but ntthe ~tearaer,. which was the. object .t~e so~e objec~, 

1 Du.mg the c.ontmuA.nce of the poltcy the lose of it he takcs a. different view, and says msured:' If, thon, thts condttlon tS apph-
ste~mer w~~ ent1rely desiroycd ~y fire, an~ the ~he contmct may be fairly rend as follows :- ' c.ablc to. the s.nbject ins:1r~d, the only ques- ; 
pre cnt ~ctJOn was brought ag~wst. the Com-H "We will insure your freight steamer i. we tl~n wluch al'lses upo~ 1t ts, wbeth~r. the facts -~ 
!~any to teco.ver ~he amouot of the msurance. • kno,,· that gnnpowder is 1\.ll article of fre1ght bnng the case w1thm the conditton upon 
I. he declarntwn, 1t has boen observed, ne ga- and transporta ti on in steamers· but if y ou kcL'r wbich the fin ding of the jury, th a.t the re were Y 

twes the fir~ ha vin&' beon brough: wit~in any on bo:~rù for use more tban 30 lbs., and the,..._ at the ti me of the fire mor~ tlüm 20 l.bs. wcight _ 
o~ th~:: exceptwns wht?~ are contmned IX: p.art vessel take firc, we shall uot be responsible for . of gunpowdeJ.· o.n board, 1s co~cl:Jsive.. . 
of the sel"enth condttlon, thereby admlttmg the lo 'S, Uere again the con tract is con- Under these cu·cumstances lt ts qmte Im-
tha~ part, at lea~t, of the condition cnters into V-~_ strncù ~gain,;t the üom'pany by the introduc- v; inaterial whcther the fire was ?r was not. occa- . 
the msurance. 'I he Company pleaded, amongst lion of wor<ls which en ti rely change its mean- sioned by mor'3 than the spec1fied qua~tlty of 
other pl~as, that :he policy of insnrance in the 'ing and effect, and an absolute prohibition , gunpowder ~1eing on bo~r~L .The part~es haver 
declaratiOn mentwned was mnde by the defeu- again 't havinO' more than a certain quantity of~ ... agreed to th1s as a condltwn m the pohcy, and 
ùo.nts un•le~· and sub)ect to certain conditwns un ;wder 01~ board is rendercd inapplicable r1 the case~ wh.ic~ bave been adv~rted. to, of the 

1 

and regnlatwns the rem and th creon expressed; ~y i~ ·cr tin rr the wo. rds cc fur use'' into the con-1- effect of dev1atwns upon manne ms~rancesl 
and, n.mong other tbings, thnt 1f more than 20 a·t· ::; 0 are <rooù illustrations of the way in wbtch par-r-
lb· · l r Id b 1 1011

' 
0 f tb· d · t' ~. 'Ye1g 1t o. gunpowder shou be on t e In the argument before their Lordships it has ties are bound by con tracts o IS .es~np wn · 

prcm1~e~ at the tirue when any loss happened, boen contcn<led on the part of the respondents It is familiar law that a wilf~l devw.twn, al-
snch los· wonld not be ma~e good. ~nd the;-- that from the n3e of the word "premiscs" the th.ough the lo.ss is not occnswned by nor. at-
plea averred that at the tlme the Ttn.to was 4 vartics conld not h~tve intended that the part tnbutable to ü, exoner~tes the u~derwn~ers 
destroyed by fire there was on board the ves- of the S"venth condition in question shonld _j from liability. So, agam, take a hfe .. poll?Y· f 
el.a larger quantity of gunpowder than 20 lbs. / apply to the Rteamer iusurcd. anù that tbere 1\ Wc know that in England these pohctes m-
w~\ght. . : . . . / ~~ were extriu::.;i~ circumstnnces' to show th at it ;ariably con tain a stipul~ti?n that t he nssured 

l. he pnr!Ies. bemg nt tssue by th~ provJswns conld not, ha.ve been in the contemplation ofthe 1s not togo ?eyond the hmtts of Europ~. Now 
of a yrovmw\l s.tatute, the quest.wns to be parties that the word "premises" sbould be so 1 if the party msured goes! even for an lll;St?'nt, 
ubmnted to the Jury were detennmed by the unùcr~tood ln order to conatrue a term in a out of Europe, though wtthout the lea.s~ lllJUry 

Court , and one of those questions-the only writte:.>n in!';trnmcnt wilere it is used in a pecu- to bis healtb, this condition of t he. pohcy at-
0~1e nec1.nary to be considercd-is the third, liar sen~c differirw from its ordinary meaning, tache~, and the policy becomes v~td. . 
nz., at the timo the saiù steamer 1'ù1lo was so evideuc~ i<~ ndm~sibl~ 10 prove the peculin.r This bcing so, a.ll that remruns fo.r th~1r 
con umed by firc was there any quan ity ~f ' sense in wl;ich the parties understood the w ord, Lordships to say on the prese.nt occa~t?n t.s, 
guu1~owder ?n boat·d the saiù steamer; and, 1f bnt it is not f\Jmi. ,;ible to contradict or vary that it being admitted that thts condttwn lS 

o,_ wbnt wetght or qna.ntitr? 





applicnble to the case of the steamer, the sub
ject insured, and it hnving been fvuud that ~ DECISIO... IN PRIVY COUNCIL. 
the condition has been broken, the Judgment /.., ./ 
of the Supcrior Court was a correct Judgment, -U~ tt/~ 
and theJudgment of the Court of Queen's 
Benc!J, reversing that J udgmcnt, cannot be 
supported. They will, therefore, recommend 

/j'~ Judgment of tbe Lords of the Judicial Corn

to lier ~Iajesty tbat the Judgment of the Three others w<·re brr.ught on t>Oard by Con
Court of Queen's Ben ch be rcversed, and the f stables, und er warrants from the Police Office, 
Judgment of the Supel'ior Court b~ affirmed; ~ but the promoter was not to be found. The 

. mittee of the Privy Council on the A ppeals 
of the Greai Western Ru.ilwaJ Company of 
Canada v. Fnwcelt, and the Great ·western 
Ra.ilway Company of Canada v. Braid, from 
the Court of Error nnd Appeal of Upper Ca
nada; delivered 2lst February, 1863. 

Present: nntl that the Rcspondents shonld pay the costs steamer was alongside to tow the ship down, 
in the Queen's Bench, and also the costs of and the master shipped tbree new bands, one &.1 

this A ppeal. in lieu uf the promo ter and two extra bands, and 
LORD Cn:ELMSFO:lD. 

NJle.-The Judgmcut in the Superior Court • made an entry in the offic;allog-book of the 
was given by the la te ?~Ir. Justice Chabot, and refusai and desertion of the promo ter. The 
in the Court of Queen's Ben ch by Chief Justice vessel sailed at three o'clock in the after-
Sir Louis Hypolite LnJontaine, Mt·. Justice noon in tow of the steamer, and proceeded as 
Charles Mondelet and Ml'. Justice Badgley. fu.r a~ L'Islet, about forty miles below Quebec, 
From the Judgmcnt of the Court of Queen's but was compelled to return by the ice-, and 
Bench ~fr. Justice Aylwin and .1\Ir. Justice r· was towed back to Indian Cove. The ship 
Duval dissP.nted, being of opinion that the lay off Indian Cove un til the 4Lh of December, 
Judgmeut of the Snperior Court was a correct when she was hauled inside the block. On 
nn<> -+·--+- · 1 the morning of the fifth the master saw the 

• promoter on board, who came up to him and 

LoRD Jusnc& KNIGHT Bn.ucE, 
Hm Jou.T T. CoLERIDGE. 

These cases come before us by Appeals from 
Judgments of the Court of LError and Appe;;.l 
of Upper Canuda, affirming Judgments of the 
Court of Common Plea.s in two actions brougbt 
against the Great Western Railway Company 
of Canada. As the actions arose out of the 
same accid.en t and in each of them the same 
O'round of negligence is alleged against the 
Company, the principal qu~::stions to be deter-

•1 mined are the same in botb. 'l'here are two Law Intelligence. asked to be allowed to take away his clotbes, 
'~ but the master treated him as a deserter &nd )t. 

Vrc:&:-ADMIRALTY Coun.T.-LowER CANADA. refused to bave anything to say to bim, and 
FRIDAY, 20th .March, l8G2. ordered him to leave the ship. 

points, however, which are pecutiar to Brnid's 
case, to wbich it may be I!ecessary sbortly to 
ad vert. 

WASHINGTON In.viNE-Durrant. The 250tb section of the Merchant Sbipping 
Act provides, that whenever a question arises, This case came before the Court t.pon a re .. 

· f b SI· wbetber the wages of any seaman or appren_tice 

The fint of these, wbich was properly ahan· 
doned on the argument, arose upon two pleas 
of the Company, which alleged in substance 

ferent::e, made under the autbonty o t e np-~ are forfeited for desertion, it shall be snffictent 
ping .Act, by the Judge of the Sessions ~f.tbe for the party insisting on the forfeiture to sbew • 
Peact! of Quebec, before whom the ongmal 

1 ' · · that such seaman or apprentice was dn y en-

that Alexander .Braid, the deceased, was traYCl· 
ling upon the railway und~r circumstances 
wbich released the Company from nll liability 

suit for wazes was brought, and the follow!Dg h , · f 
- C gaged in, or that be belonged to t e s . .up rom 

J·udgment was this day rendered by. the ourt : ~ d d h t wbich be is alloged to bave deserte , an t a 
TuE CouaT-(Hon. Henry Bla.ck, C.B.) be quitted such ship before the completion of 

This ii! a suit for wages, brought by the pro- - the voyage or engagement, or If ~uch voyage 
moter, Alex !llcDonald, against tb~ ship _JVash- was to terminate in the United Kmgdom and 
iwrton Irvi,te1 under the follo,vmg ctrcum- ~ the ship bas not returned, that he is absent 
st~nces : The promoter was shipped and signed - from ber and that au entry of the desertion 
articles in the usual form a.t London, in Eng- ~:A has beed duly ruade in the official log-book; 
laud, on a voyage tbence to Quebec aud hlo~- /_/ and thereupon the desertion sball, so far as re
treal, and \f required to any other place w lates to an v forfeiture of wages or emoluments, 
British ~ orth America, and back to the port of V~ unùer the provisions tberein before contained, 
final discbarge in the United Kingdom, the 

1 
be deemed to be proved, unless the seaman or 

probable length being stated in the articles at apprentice can producc a proper certificate of 
about six montbs. The ship sailed on the rJ discbarge, or can otherwisc shew, to the satis(uc
voyage, arrived at Que bec, went to Montreal, V 1 tion of thr. Court, thal he had su.ffirienl'l easons for 
took in part of ber cargo for ber return voyage, t~at:ing his ship. N ow, it appears in the pre
came to Quebec and completed it, and sailed ~ sent case, tbat the promoter ou two occa
for Lonoou ou the 27th of November last, iu / sions, that is, on the Sunday evening 
tow of a steamer down the St. Lawrence, and and on the Tuesday morning, declared 
came to anchor opposite Crane Island, in the /.--1 his intention to refuse to proceed with 
evening of that day. The steamer bad tried to the ship on ber voyage, that on Tuesday, wben 
take the ship tbrough the flo~ting ice, ~ut bad 

1
. he knew tbat the ship was about to sail, be.left 

failed to do so, and determmed leavmg the ber and wcnt asbore to a tavern, and remamed 
ship at anchor. .A breeze sprang up from the tbere unlil bis place bad been supplied, and 
eastward, and she returned to Quebec, and the sbip bad sailed ; and that an entry of tl:e 
nncbored off Indian Cove on Sunday, the 30 tb facts was duly made in the official log book, 
:November. The master came up to Quebec and it is also clear tome that he bas shown to 
and called upon Mr. Cocker, Lloyd's Surveyor, the Court no sufficient reason for leaving the 
who returned witb him to the sbip, at about sbip r.nd bns, therefore, forfeited bis wages un-
two o'clock P. M. on that day, for the purpose der the provisions of the .Merchan t Shipping 
of inspecting her, and ascertaining what da- Act, as weil as under the General Maritime 
mage she had received, by baving been chafed Ln.w. Great indulgence is and ougbt to be, 
by the ice in going down, and whether sbe was on ordinary occasions, shown to seamen who 
fit to proceed on her voyage to England. .\1r. leave their ships, even without leave, for short 
Cocker, who was examined in the case, states periods; but ifupon the eve of tbe departure 
that, accompanied by the mas ter and ~Ir. Craw- of tbe ship from a port on ber voyage, a seamau 
ford, one of the agents for the sbip, they went ~honld, with a. full knowleùge of ber intended 
round the vessel in a boat and caused the departnre, voluntarily and without le11.ve, q,uit 
pomps to be tried twice. He also says he the sbip, that ofitself wonld be strong pruna 
found no serions damage outwards; tbat she (u.cie evidence of an intent to desert, and it 
made no water, and tbat in bis opinion she was would reqnire strong evidence of bona }ides to 
lit to proceed on ber voyage, and should not rebut the presumption ; hnt in this case the 
have returned to port. 'l'be mas ter th en made promoter le ft the sbip after expressly declaring 
an engagement for the steamer Victoria to his intention not to proceed on the voyage 
come for the ship at five o'clock on the .Monday His excuse seems to bave been that she wanted 
morning to tow ber down the river, and order- furtber repairs, and that he wisbed to make 
ed the ship to be hove short by three o'clack. complainfs to n. magistrale; but tbere is no 
The steamer came at five A.M., but all bands evidence that betJver went to a magistrate, ou 
on board, e.x:cept the master and the mate, ha v- the coutrary-he is proved to have gone to a 

to answer for his deatb, and it was admitted 
11 that if the on us of the proof of their pleas rest- -

ed upon the Company (of which there could be '4 
no doubt) it would be bopeless to A.ttempt .to 
disturb the verdict of the jury upon these IS
sues. The other is an objection which hus 
been urged against the right of Appeal on the 

? grou nd of the damages being , of insufficient 
7 amount. This objection depenas upon an Act 

of the <Janadian Legislature (22 Vict. chap.l3, 
1~ sec. 5'1), which enacts '' tbat the Judgmeutof 
' the Court of Error and Appeal shall be final 
,- where the matter of conLro,·ersy does not ex
"'P ceed the sum or value of 4,000 dollars." The 

uamages in Brfl.id's case were exactly of th1s l 
~ amount but it was contended on bebalf of the 
> ~ Appell~nts that the cosls which were the con
.J sequence of tbe verdict ongbt to be aclded ~o 
c the damages, and tbat thus t?e. matter lll· 

l 
controversy would exceed the ltmltcd sum or 
value. . . 

As the Judgment of their LordshipS wlll be 
11 in favor of the Respondents upou the other -

grounds of Appeal, they tbink it. unne.ces~ary 'If 
to express any opinion upou tlus obJect·o~ ; 
but nothing which wa.s thrown out by th:m m 
the course of the argument must be cons1dered 2. 
as any indication of thei:· assent to t~e propo-
:>ition that in estimating the matter ;n contro
versy the costs incurred by the loswg party 
may be taken into account. . . 

Having ad verted to the questwns wblCh are 
apnlicable only to one o~ tbese Appeals, we 
no·w proceed to those wlucb are common to 

both. b 
The actions wcre for damage alleged to ave 

been sustained by the Plaintifi's in consequence 
of the deatbs res!_lectively o.f Tbomtis Fawcett 
and Alexander Braid, occa.;wned ~y the want 
of cnre and skill of the Company m constru~t
ing their railway, and in repairing nnd ~natn
tainin the same. 'l'he part of the .raüwa~ 
w l.terc gt he accideu t occmred was carned over 
an embankment, made on the .slopc of a moun
tt1in, and bad been in u~e for four or five years, 
witbout any iujury havmg happened.b :II h 

Early on the moruing of the l9t ~ ar~ ~ 
1859 after un unmually beavy fall of ram, f ~
cmb~ukment gave way to the extent o . ;) 

·d". length on the line of the track. T;ams 
yar ::; Ill h tb acc1dent ing refuseù to procced, the steamer was allowed tnvern and remained tbere : and with respect 

to proceed down the river without the Wash- . to the alleged necessity of furtber repairs, his l 
Ïni\fon Irvine, but taking another sbip, which 1 assertion is e<ompletely rebutted by the evi-
succeeded in gettiog to sea. . Ou the .i\Ionday, denee of Lloyd's Surveyor, of the officers of the 
after the ref'usal of the men to proceed, the vessel with whom the responsibility rested, and 

bad gone over the place w _cre . e a 1 

Occurred duriocr the precedmg mght, and 
. "' 1 d s~ed the same trnin with tlnrteen cars 1a pa ::; . f 

s ot at ten minutes past one on the ~norDI~~ od 
the 19th J.[arcb. Th~ tmin in qutestwht~ ahtrlb'!ct 

ship was brought over from Indian Cove to in rcliance upon wbose judgment the remain-
Crawford's whMf, in the Lower Town of Que- der of' the crew were willing to proceed to sea. 
bec, where carpenters were employed un til I pronounce, therefore, against the claim of the 
three o'clock on the following morniug, in re- promo ter, but as it is not usual to give costs in 
pairing the chafed sheatbiug. .After this, Mr. cn.ses of this nature* I make no order in this 
Cocker was again callcd upon to inspect the behalf. 
sbip, and he says, that after baving doue so he l Me;osrs. Alleyn & Alleyn for Promoter ; 
found her perfectly sea-wortby, and fit to Messrs. Jo s & Heam for Owners. 
proceed on ber voyage to Eogland. In --
consequence of the mate's hav~o . .:ted th~- • The Vititia, 2 Haggard, 228. 
~ 

sorne of the seamen were stiJl dissatisii.edl the - -
men were sent for bv the master and came aft. 
Ail of them, cxcevt~ the promoter and four 
otbers, agreed to proceed on the voyage, but 
the promoter coming forward as spokesman .for 
bimself and the four otbcrs, refused, for btm
self and them, to procced; and shortly after
wards, without obtaining or asking leave, they 
came ashore and wen t to a ta vern in the Lower 
'rown. One of the four returned voluntarily · 

f h bankmen w re 
at the part o t. e em was immedi:'l.tely 
ooiven way about 2 A.~L, and h d •hs of the 
~reciiJÎtnted into tlJ0 breach, t e tl:l:• '"ere 
1 b' h the actwns • 
two person~ UJ~_on wh tPcl)Y consequence of this 
brought bemg tue un a 
accidcD.t. . b' h in botb the 

In support of the verdtcts, w re 't in 
, . cr i nst the Company, l W:lS -

aCLtons were ana d C , 01 for the Respon-
sisted by the learne o~l~f the embaukment 
dents that the mere proo ld bave been quile 
baving given way wou r ence. anù 1 

fi, · t to establish a case ofneg tg ' f 
su 1ctcn . . . n be cited ihe cases o 
in support of thi~ po~lt!O d Brighton Railway 
Carpue v. The ot~c on an d Skinner v. The 
Company C? ~-B. '4 7i, s:nuth Coast Railway 
London, Bngoton, an 
Company (5 Exch., '18.) that where an injury 
· 'rhere can b~ no uo':bt r' the iœproper \ sen rom -
is alleged. to bave ~ln • the fa.ct of its b1Lviog 
constructiOn of a rul we.}' 





gh•cn way will' amount to_Prim~dfacie evidenbce within tbree weeks of each other. In Withers so thnt when an unusual quanti tv of wate 
uf its insufilciency, and tb1s ev1 ence may e- vs. the North Kent H.ailway Uompan.y (27 ~· J. flowed into it it was unequal to th~ occasion r / 
come conclusive l'rom the absence of any proof N. S. E ch. 417'), wbich was ~n.actwn aga.IDst The Company's engineer says in his RelJCirt' 
on the part of the Company to re~ut it the Railway 001·~pany for a.n m.J~ry occ.asw~- __., .: It ~ppear.s from the Ievels that thet"e is a de~ 
Iloweve"r the Plaintiffs did not rest the1r case ed oy t!Jeir keep10g and mamtammg tbe1r ra1I- presswn of two feet in one phce. The ditch 
so:dy on'tbe fact of t_he f:alling in of .the e~- way in an insecure state, it ap~eared tbat the i.s an imperfect one. If that depression of two 
bankment, but callect w1tness7s. to glVe the1r rail way had been constructed fJYe years, and f;;et bad been fi lied in, I question wbctber tbat 
opinion asto the cause of the mJury. ran through a marsby country subject to accident woulù have occurred.'l And after-

It was objected by the learned Counsel for floods; tb at it was constructed on a low e~- 1 wards, "'l'he cause of this accident can he 
tLe Appellants that this evidence amounted bankment composed of a sandy sort of sotl l overcome, and must be, to prevent the recur· 
onlv to thcory and conjecture, and that the likely to be washed away by waler, and tbat renee of such an accident again." It is trno 
Ju;y ougbt not to bave been permitted to act the culvert~ were insu~cient to carry off the tùat be adds, "No engineer could possibly 
upon it. To this it may be ans:vered, tb~t al- water. Ev1dence was g1ven that on the day of / hnv~ fore~een such au accident as this." But 
tllOucrh the circumstances whiCb occaswned the accident an extraordinary storm occurr~d, 't.c wbetber he means that it was impo3sible to ', 
the n.~cident were f.-tcts to be proved, yet the accompanied for sixteen bours with very ~1o • 1 have anticipated su ch a storm as oecurred or 
causes which produced this state of circurn- lent rain, and that in consequence of th1s a. tbat from the mann er in whi ch the emb~nlt-
stnnces were necessarily matters of opinion stream, near to the spot at which the· accident ment was constructed, it could not bave beeu ( 
·and judgment. But then it. was said t~at the had occurred, bad been swo1lcn to a torrent expected to give way, it is not easy to dPter-
witnescieS ascribed the acCident to d1lferent and wasbed away a bridge, and poured down mine. Wbatever bis meaning may be it is evi-
causes, tbat tbeir theories were contlicting ; with great force upon the line; tb at the water ,1 dent tbat the embankrnent was ins~fficiently ~ 
and mutually destructive, and tbat conse- bad by midnigbt worn the eartb away under 'provided with means of resisting the storm 
quently at the close of tne Plaintiff's ca.se there 1 the sleepers on sorne places, leaving ~he rails /} which, though of unusual violence, was not of--
was notbing togo to the Jury. The difference unsupported and exposed. A ve1'd1ct w~s?" such a character as migbt not reasonably have0 
of opinion of the witnesses, however, refers given for the Plaintifl~ but the Court set lt - been aoticipated, and wbicb, theret'orc, ought 
merely to the mode in which the water must aside and granted a new trial; Pollock, C.B., to bave been provided against by a:l reason-
ba.vc operated upon the embankment, but tl~ey a saying that the Company was not bound to ~able and prudent precautions. ·Eveil supposiug 
speak almost witb one voice asto the defective bave aline constructed so as to meet sncb ex- Y2 tbat the learned Judge oruitted to explain to 
char· cter oftbe drainage. ~ traordinttry fioods, and Brarnwell, B., obscrv- the Jury what amount of vis major would 

It was assumed that at the close of the ing th at "the very existence of the li ne for exonera te the Company from the charge of 
Plaintiff's evidence in each case there was an~ five years, notwitbstanding that the district4 negligence, yet their Lordsbips are of opinion 
application by the Defendants for a non-suit, was subjcct to floods, tended to negative the -l tbat had this direction been given, and bad the 
but this seems to be a misapprebension. The only negligence wbich was set up." 'l'berc is Jury been led by it to fin.ù for the Company, {!!_ 
notes of the leamed Judge who tried the cause l sorne diificulty in reconciling this remA.rk with r their verdict would bave been wroug, and they' /f-
appear to be merely the head:> of the . defence ~be language used by the sam~ l:arned Judga ~dopt the language of the Court of Exchequer 
set up. The first ground of defence m both m the other case of Ruck v. W1lharos (27 L. J. m Forù v. Levy (30 L. J. N. S. Exch. 352), / 
cases tbat the Company bad al ways skilful Z.. N. S. Excb. 357). That was an action against tbat "non-direction is only a ground for grant-{!} 
enrrin

1

eers and therefore could not be helù to Commissioners of Sevrers for negligence in ing a new tdal wbere it produces a verdict 
ha~e bee~ ueghgent, even if the work were constructing a sewer in a defectii'C and im- against the evidence; and they will tberefore / 
not juùiciously constructed, would have been ~ proper manner, and keeping it iu tbat state, humbly recommend to lier Majesty that tba(o 
permanently urged as matter of non-suit at, wher?by it burat and damaged the Plaintiff's Judgments in theso cases be aillrmed, with 
hltt stage of tlle trial, as ~o proof bad beent prem1ses. It appeared that the sewer was con- costs. 

given of Lhe employment of suc tl engineers by structed in April 1853. In th~ yenr 1855 two ;z:;z:., _
7 

9 
d h l "' b J 1 "Y,~ y .&.-- ~ the Company. The language of the note in severe storms occurre , one on t e .. t u y, , / / 

~rniù's case, " it being proved," must be un- whicb occasioned the bursting of the sewe~, ~ 
0 

derstood " upon its being provGd," and must and anotber on the 26th July befor.e tl:.~ reptm· 1· '.1 ..;. -

be taken a 11 a short mode of stating the in tend- of the scwer was completed, at wlucb t1me the DI PORTANT LEGAL DE OIS I OÀ~. 
f:d dcfence. 'l'he other dcfence mentioued to injury was done to the Plaintiff. It was stated 
bave been raised in Braid's case only was clear- in the Report of the Commissioners' Surveyor In the Superior Court at Montreal, on Sal-

, J 1 · b urday lasr, the Hon 1\Ir. Justice Monck rt'n-
ly for the Jury, even if the unusual state of tbat the stor~ of. the 26th u y was wlt out dered the following judgrnent in an important 
the weather bad been proved in +be course of precedent for Its vwlence. The Court held llife insur<:~.nCt! case, to which allusion has al-
the Phuntilf's case. Although no mention is .. that the Plaintiff was entitled to recover. 1 ready bcen made in our co]t,mus :- Î 
made of the ground of defence in the notes in Bramwell, B., in auswer t? t.he argu~~nt tor " Hartegan t•s. 'fbe lutercoloniu.l Life As-
Fawcett's case it is fair to assume tbat it was the defence of the Commlsswners anslDg out surance Company-The ddendants rn de three 
Ur'ct"d on behalf of the Comrlany in tbat case ..-! of the extraordinary violence of the storm, 7 

<>" 1 motions : l. 'l'h1lt the verdict of the jury be 
o.lso, not only from the nature of the evidence, ' wbich occasioned the d~magr., s~i~ "he called ~et aûde, and the action dismissed; 2. That 
but also ft·om the circumstanCE'S tbat wben, OD it extraordinary, but lU truth It lS not an.eX• the action be dismisse d, notwitbstanding the 
the application for the new trial, misdil·ection traordinary storm wbich bappens once ma V\~ rdict; 3. That il. !lew trittl be granted. Tlle 
was imputed to the learned Judge in this parti- century, or in fifty or twenty Y.ears; . 0~ 1?6 case was tried before a spPcial jury on the l2 th 
cular, it was never objected tbat r:o question contrary, it would be extraordmary If It dl~ January last [re por ted iu the papers at the 
of the kind bad bcen raised. The defence in not happen ;" and be added, "therefore, lt time.] The a.ction was brought by ~Jr 3 • Roger 
botb cnses tberefore was substantially the~ seems to me that the Commissioners who Fiun, of Quebec, to recover the half of $25,000, 
:3a.me, hein~ founded u'pon proof of the proper ought to bave put down ~ flap or penstock or heing the surn for wbich ber hnsbaud bad in-
construction of t~e railway, inspection a permanent character, m order to g~ard aured his !ife about a year previou:> to bis de- 'l 
of the line, and of the violence of the storm of~ against a thiug likely ~o occur, not only m. a. cease. The Cumpany refused to pay the 1 
rain whicb carried a.way the embankment. As ~short time, but at all tunes, may weil be sald amount claimeù, all eging tbat the deceased 
far as we can collect from the learned Judge's to be guilty of nealigence rl.lb.tivcly to the h<l-d not discloscd bis real age ; thfl.t he falselj' l 

note of his cllarge to the Jury, he does not ap- .c probable eveut of a storm bappt:ning in fifty declared he bad no medical attendant ; and t 
pear in Fawcett's case to bave a.dverted to the years." . . bad concealeù ~he f,t ct of bis b~ing a~ected j 
Uompnny's defence nrising upon the extraordi- 'l'heir Lordships, Without n.ttemp~mg to ~ay with consumptwn. From the e\'Jdence, 1t bad~' 
nary and unforenecn state of the weatber im- down any general rule upon :he subJect, whtcu Rnpeared that be bad a family-pbysician, Dr. 
mediately betore the accident, nor in Braid's would proballly be found to be impra~ticable, 1\,u:>sdl, wbo deposed to the f<tct th:tt deceased 
case to bave mentioned it otherwise thau in an thiuk it suftici0nt for the purpose of tht> Jr Judg- was undoubted:y consuruptive. Dr. liar.;;den, ? 
incidental manner. In neither case docs ho ment in these cases to say that the Railway. aLother physician, hnd al:ilo attended hirn, and 
appeat· to bave explaiued to the .Jury the e:tfect Company ougbt to have cousttueted their testified to the same elfe ct. Dr. Fremont, how-
which would be produced upon the question of works in sncb a mann<.:r as 1o be capa~le ?( ever, the medical ofticer of the Company, btld p 
negligence, by sati:Jfactory roof thatthe storm resisting all the violence of .weatber whlCh ln made a careful exa::nination, and had certifir•d 
which dcstroyed the embankment was of su ch the climate of Canada m1ght be expected, that his chest w:ts quite ~ree f~om. di:ease, and v 
an extraordinary description that no expe- thougb perhaps rarely to occur. N?w the evi- recomruended btm as a fit subJeCt for tnsunwce. 
rience could have anticipated its occurrence. ùence fairly considered shows nothu!g beyond The jury !Jad relied on Dr. Fremont's testi-
Their Lordship's think that the Jury ought to this in the chnracter and degree of the st?rP mony, and fou nd fur the plaintitf. 1 be Court 
hHe had their minds distinctly and pointedly wbicll destroyed the emba~kment. Tl_Je ntg.ht reviewed the wholc case at great ler.gtb, and 
direclecl to this question, and that without of the nccident is descnbed Ly varwus WJt- arri\"ed at the conclusion tila.t the tirst and' 
some d finite instruction upon the subject they nesses to bave been "very severe;'' one second motions could not be granted, as it 
WPre likely to ha,·e omitted it from tbeir con- says it was a "bad night, very bad;" was a question of evidence, and the Court ÎlJ 

sideration. If, tbereforc, there bad b~::eu any anotber, in the usual Slj le of e~aggem- s:ICh case would not be juatified in di:mi$Sing 
miscarriage on the part of the Jury, in conse- f tion, tbat " it was the worst mght he the action, notwithstauding tbe verdict. The 
qu~nce of the non-direction, and a verdict ever sn.w ;'' it is stated by otbers tbat 1 motion f'o 1• a new trial, bo ·Never, wonld be 
ngainst the evidence had been produced hy it, the rain '' washed away bridges and por- i granted. The e>idePce at tue predous trial '0 
their Lordships woulcl bave felt themselves tions of the road;" and two of the Pl.aintifi"s llad been taken at Qucbec. If the wttnesses ( 
compelled to seud the case to a ne :v trial. witnesses describe the storm, one as bemg " & were brought befure the Court at the next trial, 
But upon a careful examination of the evidence very unusual one," the other " an exLraoroiuary it was pos~ible tbi\L t be e~ide nce might be m?re r 
they hllve come to the conclusion that the ver-~ storm." In the whole of this evider.;ce there is sati:,factory and conclusn•e and the questwn 
dict ought to bave been the same, even if the ! nothing more proved than that the night was , uf age miglJt be cleared up. 1'be evidence as 
question of negligence bad l:Jeen left to the one of unusual severity, but tbere i~ no proof to the sttLte of the ùecefl.:Jed's health was so ? 
Jury, accompauied w1th a direction us to the that notuing similar bad been expenenced be- contlicting that his honor believPd the findi~g 
circumstances under wbich Œe Company fore, nor is there anything to lead to a conclu- . of the jury iu tbis respect tu be good ; . Lut, lll 

would have been exonerated from liability sion thnt it·was at all improbable that sncb a. the otber matter, re ,; p~cting the med1c .1 at- 9 
In tbe construction of works of a penmwent ; storm might a.t any time occor. 1t must also tendant, the Uonrt "·as of or.inion t~:.t.t there 

chara.cter such as :1 railwtl.Y: the amo•Jnt of pre- be borne in mind tbat altlwugh the embank- was a material coucralment amounttng to a 
caution wbich ougbt to be taken to gu.ud ment bad stood firm for five yettrs, und bad pos- breach ofwarranty; and, therefore, the. find- .? 
against any external violence to whicli it may sibly not bcen r.x~osed to any storm of equal ing of tbc jury in this particular w~s not Hl ac-~· 
be expo3ed cannot be the subject of any pre- 1 

violence to that bcfore which it gave way, yet cordance wi tb tbc evideucc. TàkJDg ull the. 
cise rule, but must necessarily vary according it was evidently not constructed, or ~t least facts itJto considerativn, ~he Cour~ had con· lt-1 
to tJ:ie 'V&rylng local circumst&nce ofé êij n_ot maiutained, in a manner to euable It tore- cluded to allow a new tnal, espectally as the P" 
case, The difficulty of extractlng any princl· stst any um!sual pressure. It app?ars tbat _..defer du.nts had asktd for it." /. 
pie from decided cases wbich may be applied there was a dlicb made for the purpo::;e of car- ~/- 7. :/ <-.() / ~/-
~ith certainty to questions of this description, r~ing ott: the wa~er th~t can~c down from the v v c / ~ /9-
lS strongly exernplified by two Judgments of lull, but 1t was e1tbu 1mpertcctly. cons~tucted~ ~ ~ 
the Court of Excbe uer wbich were delivered !rom the first, and of insufficient dimens10ns, or 

- - 1t wns suffercd to be obstructed and choked np 





~PliE COURTS. 

({}'rom 'l'l1e (:uzette Second EdiUen, Yesterùay.)) 
IN THE SUPERIOR COURT. 

Co••"'' 'the Uonble. Justices Mo••"·"• ]lKRTBEI•OT and 
MoNK· 

ilTTlNG IN REVH:W. 

May 30th, 18r:.8. 

lf':acccrini. et a
1

• vs. B~rbe et al., anJ Owler opvosant, a•d 
]laoce•in\ ontos."n<.-'fÙ'' wa.' an npl"'ol f,oro & )Udgrocnt ,.{ 
co·'ü beloW u lOD rn Olll:ns~.ion. It bad boen maint:üned i• 
the Court below. '.[he Court ofReview wa.s of opinion, Judge 
Monk, honever, tl,s.,t 11!icltfe, that tb~ ~p-posi.ti~n sbon\d h.ave 
boen d''"'''"ed. 1t appe>U"S tbnt p\arot•ffs bad lS ·ued • "!"' of 
paisie tlofluie against defendant, an~ ge1ze.d the furnüure. 
'fh• oN••'""'• a bo.,d« who l'!'if<•d '!'"' defendao'-'• op~ed 
the"'''"" and sale of n co•tam ""'""" of t~• tb_mgs •••"'"' 
theY bein~ his properLY· The Court bclow ma.m~a.med the OI>-
''"'ition. ,..,d the Cou•t of RevicW .now .•ove•sod •C Th• Il•."· 
Juatic.e :Monk sta.ted that it was h1s nnsfollune to 'h:ave to dlS-
agree with big learned collea.gues. Re stated tbat 1t had been 
cloa.rlY 11rove1l tbttt the greater part of the tbings seizcd were 
the.,.,,.,., of the oppOsant and not of the defend"""' and 
lh>t no f.and •' collusion between detendants and oppo,,ant 
bad boen proved. There was nothi.ng in the record to ahew 
thttt apa.rt from the things cln.imed by opposant there were no 
other things in tho bou~e to a.nswer for tl}e p~nt. If there 
were no other tbings in the ho~se the p\a.m~iils would ha\'e 
bad a lien upon tue things setzed ; but as 1t bad not been 
abe WU tb at th••• w••• no othe~ eff••"' in tho P'eroi ."'. to 
·answ•' fo• the •••~ be waa not d.,posed to aaY tb at pl•.nbff' 
bad a lien in the present ca:~e. Rowever, verY hkelY be was 
wistaken, and lhnt fo' two ,.,.ona-ls~ beC•••• he bo.d the 
nUafo•tun• to d\Œo' with hia leo<nod col\eaguea, o.nd 2nd, 
because hiii leurned brother to his right bad ~precedents two 
cases 'in which it bad been beld that the affects of a boarder 

were liab\e for tho rent. . CaseY vs. the Corpor.ation of the. Town.sbiJ? of Brome.-;-T~lS 
w '-" on appenl f,oro • Jud<"'ent ol the Cu-cmt Cou,t, D»W•t 
or Bedford, rendered on tne 15th Eebruary, 1867. 1~ anpears 
that the pla.inüff in this case, in returning from a. fa,1r d:unng 
tbe nigbt, bad bi. buggY u~t bY a \0< _of yrood winch P'o'ccted 
on the bigbWaY "''d bY wb.nli (he plamtrlf wna thrown out of 
his buggy and s11 tained serions injurY, In the Court below 
he obtnincd damages to the amount of 120. The defenda.nts, 
not bei.ng satisfied with this judgmeut, now a.ppealed to the 
Superio' Cou•t at Monlxenl to lu.vo 't '"""od, Tb• Y hnd 
ploo.ded that on tM uight in question tho ,.nd '"'' i~ good 
order, a.nd that ~f the pla.inüff bad met ~vith an accident 1t was 
bY bi• own negbgonco, and mo•• .,..emilY as be ""' d•unk 
and unable to manage his borse. TheY further pleaded that 
hY laW tboy w••• uot •••P""'\ble, bnt the JJ.ond Tnspe<>to'· 1t 
a,ppoarec\ bY the evidence tbat on the nigbt in question lt wn.s 
verY da.rk. •rhe Court of Revie'! w.as of opinion thal 
tho jud"ment should be mo'nh:med, but thougùt 
that the amou nt of damages was oxccs~ivc. 1 t WtlS not di.Rt\0:-\

ed to .,ant mo<• >h»U $311 d•"'''"'' ,.nd in tb•t '•"'""' lelt 
itse\f\Jound to e[ùrm t.lejudgemont of the C:)l'rt be~ow. Judge 
M. onde let ,toted tba~ tbnt by-\oW, tbe ""'""'""on was not 
uxoneru.ted. from liabilllY, even if ithaù bcen pr.oved tha.t the 
roall was 'in a bad stata bY the negligence of t\ie road inspector:;. 
ln goin~~: 'in ta e meüt:-\ o~ tbe case, he fo~nd ~o llroof •. w bat-

v . . ' .,; 1 . 1 
•: ;;;;;.;; ·;,~;;;.~·.r,;;; .. t~."·<h~:;.~·;;~~l~~:,\~: ::-,:;,~ 'it.;:,::' 
s1st1n" of twu log;; QJ: s~umJlS wb1ch were 18 incbes in dia.meter eac~ and .4 fcet w1de. :fb,cso logs projected upon the ro:td op-
po;:nte. fi, Jeù~e of . rocks, • lld a tr:~.vel\er .in passin"' upon 
\h.HI b1gh~ay 1_n trymg to avoill ChatY d~fcllinto.the jaws of ~~ua. 1.ne mgbt waB verv .dark and the plaintiffwith seYe'l·al 
ot~er person'> was upon tus Tcturn home from a fair One Wl~UO'>S ~tated.that the pla'intiffwas so drunk tb at be haJ. to be 
hou;ted mto .b'~ buggY, on th~ other hand two witnesses ~wore 
that the lll~lr-tlli got mto hiS l'!uggy without anY assistance w~~teyer. rhere was, no proof. whatev_er, to show tha.t tho 
pla.mtlff ~aS drunk. rhe logs lD que tlOU bad ex\sted npOD 
the rottd.ior over a. month, and before the ac~dents in question 
two carnages ha~ been UJ?S6~ by tbe proje~tion of those \ogs. 
But,() e~ supposmg ~h;tt ll bad been· proved that Defendant 
was drunK, would th1s m l~w have excused tbo Defendants o 
account of the b3:d state. of t'h:e roa.d. The learned jud"e st~tc. 
that be was far from bemg d1sposed to ta.ke up the oud .gels for 

1 
drunkards ; neyertheless, be could not countenance the pre
posterons doctrm~, that beqause amanhappened to be intoxi
cated, il'nd.met w1th an ~ce1dent on account of the bad state of 
a. I>ubhc h1gbway, tha.t m such a case the corporation should 
be excused. Su_Ppo~e the case whcre a gentleman bas dined 
rather ~ate ~nd 1mbùied an unusual number of cups and be
comas. mebnated

1 
and .upon his return home on a dark night, 

fu.ll mto an e~cava.tlo~ w~ere there is no la.mP to a.rn 
passengers, can 1t be mamtamed or even pretended for a mo~ent, that the Corporation would not be lia.ble. Such a. prin
ctplc wo!lld be an outrage upon society, law and order. The 
1earned Jll~ge. state~ that he h:ul been distJOsed to conlirm the Judg-men~ m {~U.as ü stood. the evidence of tho Doctors a.c; to the 
a.mount of the mJur~ sustamcJ being verY strong, but tnat his 
le arne~ colle agu es c:hd not take the same viow of the case. and w~re dtsposed to red~ce t~e damages to $30. Judge Bertholet 
sa1d that he would g1ve h1s reasons whY he was not disposed 
to allow more than 30 damages. It 3-ppeared tha.t I>laintiff 
and severa\ other parties had been drinking a.ll daY a.t a fair 
and then started to go home. Four or fi:re parsons got into ~ 1 
small buggy, and tbere wa.s no doubt wbatever, thal they were 
aU more or le&s intox.ioated. Even sorne of them were wha.t 
püght. be vulgarlY termed" b1ind drunk." There was evidence 
m the record to show that the plaintilfwas verY boisterous when 
be got ip,.to the 1>~ggy and cricd out r~peatedly " hold on to the 
bottle ; one wll~es.s sworç thn:t he:had ne ver seen a man so 
drunk as the pl:untlff holdmg }1nes. There is a weU known 
principle in law vol 'lit• nrnt fit iajuria, and that 
principle . applied more or less to the present case 
bn' that ·~ would not do to npply it otrietlY- Froo> th~ 
ev1dence 1t appcareù thal the plaintiff was not in a 
fit sta.te to take oare of himself; nevertheless this was no rea
son to excuse the Corporation, if the road wa.s in a b:ul sta.te 
and in the present case it bad been proved that the rottd was 
in a bad state. Under the whole ciroumstances of the case the 
Honourable Judgo, was of opinion th at the plaintiff was not 
entit\cd to more than $30 damages. J udge Monk, said that 
when he first looked at the case he was disposod to reverse 
the judgme t of the court below ; hewever it a.ppeared to him 
thal it was one of tho e cases in which there is a good deal of 
doul.>t involved, and in this case he sbould 3-pply the 
invariable rule which' he bad always fol\owed, na.mely to 
confirm wben he bad anY doubt. In the pre~ent in~:~tance he bad somo doubt as to the exact pol;ition 
of the logs in que~tion. It bad been provcd tha.t tho 
logs bad been whcro theY actuallY were for over four rnonths, 
and that people bad passeù bY them both during the night. 
and day tor tb at period oft ime, and no accident bad occur
red. r.ow ifthese logs were such a serions obstruction and M dan~erous as rcl)re~ented, it is not probable thal theY would 
bave remained so long on the road side without being removed. 
It i~:~ verY likelY tb at those logs were an obstruction, but he 
was at tt loss to di~cover the precise character and extont of it. 
MoreoVCl\ it ha.ù bcen vrovod th at the pl:üntilf wu.;; stron• \ 
under the· of 1\<tUOl'· l!'or these reasons he was dts-

l.a%o.t tb• ·~~~~ ·.;.:~:~:.;:;vr,r.~g~:;:-", w~'f 
et ol.-.Tbis was an fJ · or , 

1867. In the <'.ourt below the 
clel:enciaDLts ... for lla,magea al où b '" a t1·ot~ble 'de dro·it in consequence?_~·····-

rc~istored their tille to certain property 
at the Regish'Y in and for that district. The defend
ants pleri.ded that theY bad acquired the propertY 
at Sheriff's j;ale, it having beon sold bY tho cor
poration in pa,yment of certain municipal taxe8, and 
that theY were the la.wful owners of the property, 
and as such entitled bY law tM register tbeir title. In support 
of their plea theY invoked cha. p. ~i. sect. ()!, sub sect. 8 of the 
Consolidu.ted Statutcs of Lower Canada.. 'fhe I>laintiff an
swercd that the law quoted by defendants did not apply to tho 
question a.t issue. Thal he did not sue to dispos::;ess dcfen
dants, but morelY to prennt them from registering their title. 
The court of Review was of opinion tha.t the samo law gov
erneJ both cases ; tha.t the:defendant's plea. was well founded 
in law and tho judgment of the Court below was erroneous, 
and that tho action o\lght to have been dismissed with costs. 
J udgment reversed, with costs of both Courts. 
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·JU.DGMENT IN 'l'HE PRIVY COUNCIL. length of 50 feet along the river. said lot of land of Amand Richrrrd cre 
-- r/ Thi::: grant is made to the Sieurs LavaHée, where, as be ~hall see fit, except that' he shall 

Jndgment of the Lords of the Judicial Corn- V their beirs and assigns, to enjoy the land s~ n?t build a ny mill within a certain specified 
ruitt~~ of the Privy Ooun<.'il on the Appeal rl occupied by the Sf\id quay and dam, '•comme d1stance above or below the mill of Lavallée 
of 'lngge vs. L •tvallée, from the Court of bon leur semblera, en toute propriété de ce Against the validity of this agreement, it i~ 
Quee!1's Bench of Lower Canada j delivered jonr à l'avenir." • urged that Chandler gave no consideration for 
9th J.ebruary, 1863. The grant is stated to bave been gratuitous 1 the benefit which be received unùPr it · thn.the 

-- hut whether gratuitous or for consideration i~ bad no right whatever to interfere ~vith the 
Prese~t :-Lord Che~msfo.rd, Lord Kings- immaterial. The Lavallées proceeded to dam of the Respondent, either in his character 

down, Srr John Taylor Uolendge. vZ· execute these W<)rks, and wh ile they were of Seigneur of Nicolet, or as pure baser from 
ln the month of }!arch, 1858, the Appellants eugaged on them they were served with two H.ichard j that the portion of the River Nico'et 

instituted a suit in the Court of Queen's Bench / notices by a person named Cressé, professing across wbich the dam exte ded was not within 
in Lower Canada, against the RcslJondcnt, tore~ 1 to sign one notice as attorney for Chandler. the lordship of Cbandler1 and that if it bad 
cover a sum of ±:30 ~llegcd to bave become due th.e owner of five-sixtbs of the Seigneurie of beeA__so_, such circumstance would have con-
to them from h1m m the month of November Nrcolet, and the other as attorney of Madame ferred no rigbt on the. lord i and tbat asto th 
preceding. Lozeau, the owner of the greater part of the 1 a~reh~ment n~t t~ b~ild mills or mttnufactor ie~ 

'l'he claim was founded on a Notarial Act Seigneurie of La Baie. wn m certarn hmlts, such concession w 
dated the 21st May, 184'7, by which the Res~ Both these notices required the Lavallées to worthless, for tha~ no ~ill could have been a~~ 
pondent engaged to pn.y the annual sum of desrs t from the works which they were tben vantageously bu1lt 1thin those limita for 
t:30, so long as he should use a certain mill- erecting, as prejudicial to the rights of the want oÎwater-power, 
dam aud _quay. The payment was to be made Seigneurs of La Baie and Nicolet. The notice · If by the deed in question Chandler had ro-
to a gentleman na~ed Chandler, whose rights 1 of .Madar~w .Lozeau alleged that the Lavallées fessed to grant, and Lavallée bad acrree~ 
had bccome veated m the Appellants. were bULldmg a dam, quays, and other con- take, a lease of this dam payr'ng a " f .. to 

Th R d t 
· h" 1 t t' 'th' h s · . 1 ' rent o J.-30 

. e . • espon en rn rs answer to the suit s rue wns W1 rn t e e1gn~une of L~ Baie at per annum as a consideration for it it mirrbt 
dtd not deuy the fact of the agreement, or that ~ ot~er pillees than those rncluded m their have been argued that the consideration which 
~1e bad bad the use of the dam and quay dur- a- grant. t-.1 be had agreed to give for the crranth· d h 11 
mg the twelve montbs for which the payment 1~ . It does not appear that a~ything was done fa.iled, if in factChandler bad~origb~s ~~of-
wasd~manded.;butheallegedthattheengage-L..-• rn consequence of the nottce of Madamede fer. Butthisisnotthenature of th • cr • 
ment m q~estwn bad _been obtained from him ,f ~ozeau, and probably the alleg~tions on whicb ment; it is quite of a different c b aracet;~~re~t 
nnder a m1stake on h1s part of his rigbts and 1~ rested turned out to be wtthout founda- falls under the head of what in Frenel 1 · 
by meuns of fraud and iutlmidation on' the ! twn. ~ termed a" transaction" and in Engli··~ aaw 

1

~ 
p_alrt of.Chandler and ~ia agents; that no con-~ The alle~atio~ of Chan~ler, and the rights ,- p:omise. It is an agr~ement to put =n en~

0

~0 
.;1can.t10n bad bcen g1ven to hiru for the aD"ree- 1 h s~t up by h1m, w1l1 be cons1dered more conve- ....- dtsputes, and to terminate or avoid litirrü' 
ment, and he insisted that it ought to b~ an- ,R' nrently when we denl with the objections made 1 and in such cases the consideration whi;h e

1

:~:b 
nulled, and the Plaintiffs' suit dismiased. ~othe a.greement. For the present purpose it party receives is the settlement of the dis · 

On the 2'7th June, 183~, the Circuit Court 1~ suffic1en~ t~ say that .bis notice rested en- pute j the. real consideration is not the sacri-
pronounced Judgment m favonr of the A.p- tl rely. on bts rrght~ as Se1gneur of Nicol et, and fiee of a rrght, but the abandon ment of a cl:üm. 
pcllants, and condemned the Respondent to -;-z. contamed no mentron of a dee,d wbich bad been The French law to which we must look for the 
pay the sum dem2.nded with costs. executed a_few days before by Amand Richard. ~ d~c.ision of this case adopts the definition of the 

On appeal to the Court of Queen's Bencb The notrce was served on the 4th August crv1llaw, and it is expressed by Domat "Des 
tb~t C~urt reversed the J udgment of the Cir~ ? J' 1816. On the 2 '7th of July ~rec~dmg Chaud~ Transactions," vol. iii, cho.p. i, p. 2, i~ the se 
c.urt Cour~, ~nnulled the agreement in ques- 1 !er had.procnred a g1·~nt, whtch 1s c~lled a re- · words :- . 
twn, and d1sm1ssed the Appellants' suit with tro~essron, from A. Rtchard, of a stnp of land ''LA. trR.nsactwn est une convention entre 
cos~ts. . . . ~ wh.tch would, as we underst~nd it, include the 1 deux ou. plusieurs pe,rsonnes, qui pour prévenir 

From this deciSt~n t~e prese~t Appeal is 1 St_;IP already ~r~nted by hrm to ~a.-allées. ou term1~er un proc~~ règlent leur différend de 
brought to Rer MaJesty rn Councll. ./ \\ e are of op1mon that Chandler, rf the t'act gré a gre de la mamere dont ils con>iennent 

~band~er w~~ the own~r of five-sixths of the were ma.teri;I, muat be held t~ have bad notice et que ~b~cun d'eux. préfère a l'espérance d~ 
Se1gnetme o{ NIColet, whrch adjoins the Seig- of ~avallée s grant. The obJeCt of the retro- gagner JOinte au pérrl de perdre." 
neurie of La. Baie. The south-west bran ch cesswn was, if possible, to defeat tbat grant. 1 It is no objection to the validity of such a 
of the River Nicolet runs through thesc two • Tho grant to Chandler extended considerably compromise that the right was really in one of 

:".leign.euries, and at the point where the dam in o:z

1
~ fur.ther alon~ the riv. er, and (jons.iderably deep· the parties only. If two persons claim ad-

queat1 ::m stands, the whole channel of t~e river er from the nver than Lavn.llée's, and woulù versely to each other the inheritance of a de-
i:; within the Seigneurie of La Baie but the therefore include and surround it on the land ceased person, and in order to avoid liticrntion 
shore or bank on the Ni colet side of the stream side. agree to div ide the inheritance between °tbem 
is witbin the Seigneurie of Nicolet. In this state of things, Chandler insisted it is no ground for setting aside the agreement 

On the La Baia side of the river was a grist- , that he bad a rigbt, and alleged that he in- that one only was the heir, and thn.t the other 
mill called the 11oulin de Despinii, which was L. tended! to build a mill on the land so obtained therefore gave up no right which he really pos-
worked by mcans of water diverted from tbe ft·om R1cbard, and by means of a canal eut rnto sessed. 
river by a chaussée or dam. the river above the d :'l.m of Lavallée, to with- The consideration which Lavallée agreed to 

'fhis mill was whaL is termed a "moulin 1 ?raw Ail the.water.from Lavallée, nnd divert take for this grant was the abandor..meat by 
banal,:' aucl bad been built by the Seigneurs of tt .t o the m_tll w!11ch he so proposed to erect. .C~andler of all. att~mpts to disturb him in the 
La Bate. / lt B proved rn ev1dence, tbat though the mill-- enJoyment of bts mill and dam, and the agree-

In the montb of April 1844 the mill with was never built, nur, as far as appears, begun, ~ ment not to erect within certain limits new 
the dam, and all the' rights belongi~g to / the canal was dug to a certain depth, and that mills, and this consideration he actually re-
the mill, was purchased by the Respondent if it bad been continued, as was threatened, to ceived. 
~nd his brother, and conveyed to them accord- the depth of another foot, it would have with- The~e is, ~herefore, clearly no reason for 
mgly. - drawn all the water from the Respondent's annullmg thrs agreement on the ground that 

'l'Ile p_urchasers hn.vin,g taken possession da~, and left the channel of the river a.t that - Lavall~e ~eceiyed no consideration for it. 
wer desuous of extending and making altera- 1 â pomt dry. , But 1t IS satd that an a reement of com-
tiona in the dam by which the water of the In this state of tbings, the agreement was '""'promise, like any other agr ment, may be set 
river was diverted to tbeir mill. Whether the m.ade which is the foundation of the present aside for what t_he ~re~ch law t~rms "dol," or 
old dam extended across the whole stream, or dispute. wan~ ofgood.fa.tth 1n erther of the contracting 
only across a part of it · whether there was to It was made on 2lst :May, 184'7, b<>tween parties j and rt rs alleged tbat Chandler, by his 
be an eutirely new dard or only a repair of the Chandler, described as Seigneur, Proprietor, agent, was guilty of ''dol" by misrepresenta-
old one; .whether the ~ew work was to be on and Posse~sor o~ five d~vided shtb-parts of the tion of h:s ti1le, and by using intimidation to-
the old srte, or the site was to be changed are fief and se1gneurre of N !Colet, and of the Isle de wards Lavallée. 
m~tters which were disputed at the Bar,' and ...-' l~ FoL:rc~e and rivers of the same, acting by The. misrepres.entation i~puted to h.imis that 
wrth rl.'spcct. to w hi ch we are not able to arrive , • resse, bts attorn:y, of the one part, and the h~ cla1med ~.v hrs. pro test rrghts as Set~neur of 
at any certam conclusion. But this is certain Respondent, descnbed as a Lumber Merchant, NIColet wh1ch drd not belong to lum, and 
~hat a very important change was to be mad~ :e~idin~ at the village of Berthie1·, in the dis- t:eated a.s within his Seigne11:rie. a part of the 
tn the dam in one respect that whe~as the / .net of ~fon treal, on the other part. It ap- rrver wh1ch was a.ctually wrthrn the bounda-
origi.nal dam was confined within the Seig-

1 
• pe:us th a.t the Respo?den t had .at this ~ime ac- ries of La Baie; and it is contended th at as h e 

neurre of Lu. Baie the new dam was to be ex- qutred the sha.re of h1s brother rn the m1ll. bad been for many years the owner of sorne 
ttnded in tG and 'supported and rendered more ! The agreement expresses tbat, in ordE~r to portions of the Seigneurie of Nicolet, including 
effectuai by works carried into the Sei.,.nenrie terminate amicably the disputes and differences La Fourche, and bad resided within it, he 1 

?f Nicolet. It wa:3 to be built for som~ de tb which have arisen. betwee.n the part.1es witb could n?t have. bee~ igno;ant either of. the 
Into the opposite bank in the Island olLa ! resp@ct to tb~ dam rn questwn, which 1s stated ., bo~ndarres of h1s Se.tgneune or of the ngb~s 
Fo_urcbe (which in tLis part of it is witbin the 'Z .?i to. "a but aga1ust the lot of land la te of Amand ~ W:h1ch. belonged to rt; and tbat, therefore, If 
-.;etgneurie of Nicolot) and flanked 

0 
l Rtcha.rd, and now of Chandler," they bave h1s claims were unfounded, h ust have known 

side by a quay. ' n eac I agreed to pnt an end to them by means of the them to be so at the time when he made them. 

To do this it was of course necessa to __. ., pn!sent agreements and stipulations. But the proceedings under the Act for 
cure the consent of the proprietor of7h frod Then Chandler agrees, on hia part, to allow abolishing feudal tenures in Canada show that 
soto be encroached upon i whether tb~ eaonn- the said dam to remain as it is at present con- u~on both these points he might be honestly 

sent of the Seigneur of Nieolet was not 1\lsü ~ stru?ted and erected,. so long as Lavallée shall mrst~ken. . . . 
n~cessary appears to us, for reasons whicù we see h.t t~ere to leave 1 t, or to r~construct a?d . Wrth respect to the bo~mdar1es ofSetgneunes, 
Wtll pre::.ently state to admit of h d bt "reburld •t j and Chandler prom1ses not torn- lt appears that wben tbts part of Canada was 

Amand Richard ~ .18 prop 'etmucf thou 
1 

· d terfere with the said dam, except it be tomake settled by the French Government about the 
. . • rr or o . e an f' · . . h · d lt' 
rn. quest1on, deriving title un cler the Lords of use ~ the water t~ bnng down tr~ber and year 16807 t e country was .waste .. an nncu. I-
Nicolet, and on the 29th May, 

18
4-1 A Richard pass 1t over the sn1d dam. Lavallee, on the vated, aud for the most part. covered. w.tth 

hy ~otanal Deed grnnted to Lavallée. s.nd his other ha~ cl, agrees to pay to Chandler :he woods, an~ that any very prec~se descnptrou 
brother the right and privilerre of buildin , sum of 1:30 on the llth day o~ the f<illowrng of bounda.rres was scarcely poss1b!e; tb~tc the 
constructing and erectr'n a ". d (tlg month of Noverober, and to contmue to pay the plan of settlement aùopted was to grant a 

l
' , g qua v or am 1e 1 1 f 1 d ~ s · · l==-
• rench words in th•s 

11
ar·t of' th. . t t same sum annnally on the llth of November, so arge p ot o an to sorne person n::o ,_etgneUJ, 

, , . e ms rumen , 1 . . · d h th · ht t ·t t t t t~ 
are. 'quai ou chaussée") on his land in the oug as the sa1d dam shall rernam abutted upon mor er t_ a. e,mtg gran 1 ou o. en~n " 
pansh of J. ïcohlt opposite the mill called the property of Chandler, in the aforesaid Jo- or" cens1ta1res fo: the p:rrpose of c.ultrvatt.on · 
Moulin de Des••ins 

1
·n tb S . . f L callty. In case of Lavallée ceasinrr to use the The grant of the Setgneurre of !Ja Btue descnbes 

[' . ,.. , e ergneune o a d . "' h b d 'd t 1 · 
)ll!e, and the right of di in out the land am,. the payment rs to .cease. . t e oun ary on one si e as wo eagues rn a. 

necessary to recei ve sncb ggu· g d d h It 1s furiher acrreed bet wc en the parties, that forest to be measured from the Lake of St. 
worùs here are ,, qu·li e{ 'Y ~n , ,~~ (~be Chandler shall be at liberty to build one or Pierre, with the isles, islets, and meado~ 

th of t fro ' c Htussee 0 e more mills or mttnnfactories, op osite to the '· · 
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. . , ·t· J the H.epertoire, tit. " Transaction, sec. ;)' art. wmcn m1ght be ?let with in that spa~!\ and i~ l or in such ~ircumst.an~e~ or. condut?n of he 1 2, vol. 34, p. 3ïl. He says :-
is bymean~ oftb.ts mea.surement that 1~ ISmade asto be subJeC~ to mtn~ndsn~on by.hlm. "L'erreur de droit ne peut jamais servir de 
out that this Se1gneune at the place m ques- The retroces:>wn obtawed f.rom l:bc~ar~, and // prétexte ponr faire rescinùet· une tran.,acüou. 
tion ~ncludes the whole channel of the nver, ~the threat by Chandler to butld a mtll m the Les anciennes lois l'avaient d..!cidée cll'.Articte 
thongh the shore bounding it ?n the sid~ of Seigneurie of .Nicolet, are in !L great m.easure 2052 du Code Ci dl dit express6U:Put que , !e~ 
Nicolet is within that lor~sh1p. I~ mtght explained by the statc of the law, to wlnch we transactions ne peuvent étrc uttaqutes pour 
weil, tberefore, when the not1ce was gtven, be have adverted, at the date of the agreement, l cause d'erreur de droit.'" 
a matter of doubt whether th~ '_V ho le or part _and we th~nk that t?e e~g~gement. by .v~andler As a general rule this is not deuied by the 
of the stream was not. also w:thm that lord- ,/ not to bm~d any mlil.wltbm ~ertam llnuts was 1 Res pondent. But be conteuds tlw.t there is un 
ship, though at ~he trtal of thts cau.se the fact __.a suhstantta; concesswn by htm. If, therefore, exception where a mistake bas pre>ailed gene-
bad been ascertamed and was admltted to be the transactiOn were re.cent, ~nd had not been (/-... rally with respect to the law, utfecting whole 
otherwise. the subject of former dtscusston, we must hold classes of the community and a compromise 

The tact itself was .not, _verhaps, of any great ~ upon this e\·i~ence tha.t the charge of "dol' ~bas been made founded 'upon such mis lake. 
importance, for the dtverston of a. stream run- brought agamst Ch.mdler bas nGL been sub- And it is said that at the tirue when this a••ree-
ning tbrongh severa.! Seig.neuries could not be stantiated _; but it must be remembered that, ment was made, the rights of the Seig;eurs 
justified simply by the ~trcumsta~ce !hat the for sorne ttme after the agreement. was ID!i~e, with respect to non-na.vigable rivers and otber 
particular place at whiCh the ~tverswn was it :V~s acted upon by bvth :parttesr-; that lts .A waters witùin their Seigneuries were univers-
made belonged to only one Se1gn.eur. On vahdtty was first dtsputed m 1~a2, wheu " ~ally considered to be much larger tban they 
referring to the maps of Canada, tt appears Chandler was dead, thoogh Cresse scems. to were ;tfterwards found to be by the proceed 
that the Nicoleti~ a very large river divide~ by ?ave b~e~ living; that .the gl'Ounds on wh1ch ings under the Commi:;sion to which we bave 
Isle La Fourche mto two branches, of wh1ch " lt~ valldtty w~s .then dtsputed W~l~ the same alren.dy referred, and that this mistake was thel 
the south-west bran ch must run through many wtth those latd m the present smt, that the foundation of the a(J'reemeut. lu support of 
Seigneuries besides that of La ~aie, and c~r- case was de~ided a~ainst the ~~sponde.nt, and tY the proposition of la~>, a passage is referreJ to 
tainly run~ along! a?d probab.ly 1n I?art of. Its that he acqUlesced m the de?tswn. Vv ben the in Merlin's "Repertoire," immediately follow-
course enttrely w1thm, the Se1gneune of NICo- present su1t was brought Cressé as well as '/ ing that wlüch we have just read, aud wlich 
let. But the fact (whether material or not) Chandler was dead. Under such circumstances is in these words :-
was made out by the title-deeds of the Res- .· avery presumption is t? b~ made in fav9r of "::si cependant l'erreur de lr:>it avait été tel-
pondent; he bad, therefore, at least equal,; parties whose conduct lS 1mpe~ bad after. the lement g'n6rale que le légishlleur se fût cru 
menns ofknowing it with Chandler, and there ~ death of both, and when all ttie xpla.nat10ns 1 /1'1 obliD"é non-seulement de la f:tire cesser par 
is no more reason of imputing' actual know- _ une déclaraüon de sa volonté, ruais encore de 
ledge to Chandler than to h~m. . , wl?ich mij!ht be desirable c~n no longer be 1 relever ceux qui i'auraient co;nmise d.e tons les 

As to the general feuda.l rtghts of the Setg- affo;ded. . . . . . . . 1 acquiescements auxquels ~lw a:nralt pt~ ~es 
neu~s when t?ey were abohsh~d ?Y an Act _of.the . . h rema.t~~ to cons~der the obJeCttùn of error 1 enLrainer, la transaction qm aurait (-té la sm te 
LefriSlature m 1854, a. CommiSSion, cons1stmg 1 m the JnOd{ .etern.wtmt of the agrcc~ent. 1 d'une pareille erreur serait incontestablement)-
ofall the Judges,_ ":as appoi~ted for. the pur- t..-= Enor on the 1nrt ot the R~~u~~.~d,mt. ;j al.!~~ed. 1 ,-r nulle. C'est ce qu':t juge nn Arr t du 24 ~In.rs, 1 

pose of determmmg questwns whiCh m1ght 1 generally .uuth a::: to matter oi 1~ct.'' ,d oJ. .aw. 1
\ 1807 rapporté au mot' l)omm'lUilU.·,' sec. 4." 

arise with respect to them. A very large pro- 1 [u what ctrcmnstanccs errol' will be il. grouud It 'ïs obviottS that if an act of legi lA.tion ........., 
portion of those questions appears by the pro- . t for setti::lg n.:;id~ or r ·fu ing to act Upon au \ correctiog a mistake generally prevailiog as to 
ceedings to have related to the rights of the ' agreement g ncra.lly, o.nd ua agrt~erucnt ufcom- the law on a. particular subject, at. the same 
Seigneurs in non-navigable streams and waters ' /promise in particul.J.r, und whu.t the nn.tt.re <~t!d·l time expressly relieves parties who have 
within their Seigneuries. They insisted that, • effect of the error mu~t be, seem:> to h t:e ~er- r , acted on the mistake from the consequences of' 
notwitbstanding the grant of the lands by v plexed alike J udge:i lll .Englaud :.~.nd foreign \ their acts there is no question for a Jndge to 
them to their tenants or " censitaires," they jurists. . decide. a~d this is the case stated by 1\lerlin. 
stiJl retained the property in all these waters, ~ The question here i3 to be ~c~enu1n~ù exclu· It is tr~e that the Arrêt to which l.e refers, 
:md a right to the exclusive use oftb~m for the r .sively by the French laW: as 1t t' applicable LO states merely that the party wa!'l not bound by 
pu~pose of mills and manufactorie_s .. This 1 compro~ises or transactwns. Tb( r~l~, ,as.we acquiescence in a ùecree arbitral, '' !1~i~y_ue 
clatm was not allowed by the Comm1sswners, ,C., collect lt f.com the numerous nu't.w_rltiC:; ~lted l'ovinion O'énérale était alors que les J ttswns 
though. it seem.s t? ~ave b~e? in sorne instances f-' in the a.rgument, ~ppears to" be ~llls :-If t~e d'arbitreseforcés n'étaient point,attaqua.bles par 

1 
/ 

recogmzed by JUriiCial dectston. 1 error relled on be m a matte_ of f.tct, aud :ue cette voie "-that is by way of ca:::satwn. l' 
Witb respect to mills, it appears that each é fact be one not includeù in t~1e com P.rounse, N eitber' the gener;tl rule nor the partieular 

Seigneur was bou nd by law to build a grist- "" and of such a cbaracter tha~ lt mt:st oc ~on- case (of which the circumstances were Vl'ry 
mill within his Seigneurie for the use of bis side~ed .the dete.rwi:üng mot1ve of elther.o: the pecdliar, and fouuded on the ln.ws enactcd ~y 
tenants, that the tenants were bound to resort .... .J parties m entenng mto tne agre.e~en~, It,ex- the Revolutionary Government of France 1n ? 
to sucb mill, and tha't no person, except the ~ istence is rep;·u·ded as a conûtt1o? nuplled, ~the vears 1792 and 1793, in fu.vor of the pea-
lord, was at liberty to build a mill of the same though not exprcssed ; and thon, 1f the f~ct sauts against their lords,) goes tbe length of ~ 
description witbin the Seigneurie. These mills fail, the foundation of the agreement falls. establishing the principle contended for by the 1 
were called "moulins banaux," and if a mill of) This seems to b0 the ~~.an~ng of the lo.ngua~~ 1 Respondent that u. mistake of law as to rights 
the same kind were erected within bis Seig- 1 used by Toullier, b. m, t1t. 3, sec. 1, Art. 4.3, of different'classes prevailing gt>nern.lly n.t the 
neurie by any otber person, the lord bad the and following artic.les. . tiine oï a " transaction," i::; sufficient to annul ./ 
right to demand its demolition. He a Iso claim- The instances whiCh he pu~~ are, 1f a c?mpro- - a. con tract founded upon su ch rn islake. · 
ed tue right of taking bagk from any " censi· mise be founded on the gen~mcue~ of.m,tr~- ; Whether under any circumstances it would 
taire" a portion of the land included in his _ ments which turn ont to be forgcd, o: tf a SUll •l/ be snfficient to do so, it is unnecessary for us 
grant for the purpose of erecting such mill,· which it is the object of a comprorruse_ t~ de- - to consider because on referring to the pr~-
making a reasonable compensation. termine turns out to have b~en alr~ady dectded 1 ceedings w~ are satisfi.ed that the facts of ~hts 

Whethec thislast claim was weil founded or in favor of one of the part~es, or .1f a compro- rase afford no ground for any sucb qu~stwn. 
not does not appear to have beeu decided by ~mise be founded upou a wtll whtc~l tur;ns

1 
?ut:~ On the contrary, a careful exnminat~o of , 

the Judges under the Commission, but it is / to have been revoked by another wül of wnlCh 1~ . ..1 those proceedings as they nre stat ù 111 the 
submitted as a proposition oflaw by the Attor- the parties are ignora.n1•• • • Lower On-nada Reports, with wllich we huve 
ney-General. . ~ But, he sa.ys when the co:upromtse 1s gene.rr.l · been furnished convinces us that n.t the ~a te of 

N ùW Chandler's pro test is qui te in confor- ..) of atl matters in dilfet:enc~ between the 1nu·: 1e~, this compromi~e very great doub~ prcvmled as 
mi~y with these claims ; he insists that, in his then the rule of law 1s dJfferent! because lt ts j to the rights of the lords and thCJr tenants re-
character ofSetgneur of NicoLet and La Fourche, _ not proved that the compromise wo~ld not spectively to the owuership anù the use of non-
he is entitled to all non-navigable streams witb- have ta ken place, altho~gh the parties ~ad navigable ri vers, and as to the ri~ht to erect . 
in thl' Seignet1rie~ and to the exclusive rigbt of tT' known that one of the pomts was not doubttul. mills and by means of dams to d1vert the wa- 1 

b~ild.ing mills and manufactories of a.ll kinds 1· In such a case it is n~ither provcd t~or presu_m- ter td such mills, and thal t~ere was no gener~l 1 
Wlth:n the same, and he al.leges th.at the pro- ed that the c.ompromtse would ,~ot nave takc.n recognition of the rights cla1med by t~e .lord:s. , 
ceedmgs of the Lavallées m erectmg the dam C place, and, In case. of doubt.' erreur ne nmt 1 The 37th question put to the Comm~sst_oners 1 
aud quay witbin his Seigneurie were an in- qu'à celui qui étatt dar:s l'tgnorance." The was in these words : Wbat was t.he Jllfl~pru-
fringement of bis rights. , ~general rule then a.pphes, '' En·or nocet er- denee followed in Lower c;anada s10ce the .ces-

It may admit of donbt whether Chaud- rMti." . . . sion of the country in relation to the van~us l 
ler's claim to interfere with the wot·ks of La- ,...::: We cannot say that m thts cuse .any m13take rights claimed by tleigneurs in the waters whtch 
vallée's mill within his (Chandler':>) Seigneurie '7-< of fact bas been p_ro.ved on the pal't of the "" pass tbrough or border upon th~ lands com-
was entirely without toundation. If the lord Respondent whiçh, tf 1t bad becn kno'·:n, w.ould 1 prised in their respective '' censtves ?" The 
bad a right to prevent tbe erection by his ten- _,have prevented the agree~cnt. It u nelth~r j legal proposition submittcd on the part of the ? 
ant of any grist mill within the lord~hip on "Z~. proved that Lavallclc belte\•ed the ya.rt m Crown was" that nlthougll severa! Jod~ments 
the grouad that "it might interfere with the question of the River Nicolet to be ~lthm the favorable to the pretenslons of the Setgneu:s 
custom due to his own mill, there seems room • Seigneurie of Chandler, nor ~hat tf. be bad 1 on the matter have been pronounced,_ the! a;e 'l 
for argument that he might pre,·ent the erec- '[;. known it to be within the Se1~neune of La "' not sncb as the law requires to e:tubl1sh a.~uns-
tion within his Seigneurie of the works of a 1 Baie he would not btwe entereù mto the corn- prudence" and the opini.m of the. C.c~nrt l:o that l 
mill of that description wnicb might be equally 1 promise. . . "there h~s been no est:.tbliahed. JUI ~sprude~ce ' 
injurions to him, though the mn.in building was It a.ppears tous to have been the mtentwn in Lower Canada. sin ce the ce;;swn, m relatiOn 
situa.te witbin the Iimits of a.n a~joining Seig- of the parties to com.e to. a general settleme.nt to the right in the waters which pass through r 
neuno. The question, however, 1s not whether of all the ma:tters 1~ .dts~ute. between the,m, /,or border upon the lands." . . 
Chandler could have sustained his clatm, but without resortmg to llt1ga.twn m order t? ue- ;.t There is no ground, thercforc, m tlus case 
wbether it was so unreasonahle that i~ could 1 termine the varions J)Oints of faet or of law for anv exception to the generc.t1 :u1e that an t7 
no.t have been advanced bonCL jlde, a.nd we ce~·- ~ upon whicb th;ir ri~hts mi~ht depend ~ agree~lent of comprorui~e is not ~1t1at~ù by a l 
lt~.mly cannot come to that conclusiOn. It 1s 'A!-c Asto the effect ot error m !:lw upon a~.ee- '( mistake ofeither partJ m matter:; of law. . 
meutioned in his protest that he bad served a ments of this description, Article 205.:.! ot the Upon the whole we have come to the cJn-
notice of claims to the sarue effect, in the year ' Code Civil provides, ''Les transactiOn~ ont clusion ih:tt the Juùgment of the Court b~low V' 
1825, on the Despins, the t4en owners of the -::.:2::A. entre les parties l'autorité de ln. chose JUgée ca.nuot be supported; tllat this .1grecme~t 15 tu 
mil~. . en dernier ressort. Elles ne peuvent. êt~e at- b~ dealt with upon the ~rinci~l",5 a~plted,. 0;~ / 

W? fe~l bo~nd to say that we can dtscover 1 taquées pou: cause d'erreur de droit m pour French law to ,, transact~ons ; tunt d~e '"'.;~~-e ' 
nothmg m tbts case to support the charge of. cause de léswn." ,# drawal or the claim of Uhnndlnr to I?t~I 

1
. 

wilf~l misrepresentation by Uh,l.ndler, nor cu.n ' This Article in itself, of course, hn.~ _no force with the dam, and the engag?meut to hm;t. 11 ~ 1 ~e.h~d a?y suflicient evidence of surprise or in Canada, but it is merely an. embodtment of right of building mi!ls, const1tuted a ~tdtic:cnd ) 
~nt1mtdat10n of the Respondent . .Many montha 1 the anc:ent law of Frauce, as 1~ cl~:tr fr~m the l# consideration to support the a.grerruc~It, u.uof ~ 
mtervened between the aet·vice of tlle protest IC-- ~ cbapter in Domat's C.ivil Law, tlt. ' Dea ~ran~- 1 that no sueh proof has been gtven. etther '.7 
and the agreement, and thel'e is nothing to 1 lactions," and as i:3 expressly etated by Aerl:n.. "dol" or "errcur

1
" as \VOil hl authonzr a Joun 

show that tue Respondent was in any manner 1 in the passage relied on by th0 Respondents tu P / 
the control or ioiluence of Chandler - - --- ' 
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of Justice to a nn üi it. We rnu5lt humbly adviac 
Her Majesty t o reverse the JudgnH:nt complain
ed of, and to restore the JtHlgment of the Cir- 7 
cuit Court, and we tbink that the .Appell,'l.nts 
must have the co3L3 iu the Queen't> Bench, and 
of this Appeal. · 

(/\ 

f.:.lttU J utdligcncc. 
[Reporlt!ol fur the Queba lllcrcu!'!f.] 

2)' 

As this case is to be deddeil exclusively by 
tbe Fre nch la.w , we have forbome to advel't to 
t he English authori t ies upon the subject. But VICE AD,\11RALTY COURT: LOWER CANADA. 

we may ob3erve that in the case of :-ltewart v. 
Stewar t, in the House of Lord~, (6 Clnrk and 

anll tlutt. the steamez· really was to the sonthwnrd 
of the brtg when she determine<} to pass to the 
nortbward of ber. (a) It would seem therefore 
apa.rt froru .other circnmstances that the determi~ 
natiOn was rash and hazar?ous, and tbat the 
steamer ~u~ht to be respons1ble for any attempt 
to carry 1t mto effect .. 

'in, 911), which was a case from Sco tland, a 
very careful examinati0n look place of the prin-

1 ciples to be applicd to this snbject. ; and Lord 
Oottenham cn.mc to the conduûon that the 
rn les of the dvillaw bad been in ctl'ect adopt
ed in to. the law l.Joth ofEngland and bcotland; 
and this a ppenrs to us to have bee 1 the cnse 
with the law of France. 

MoNTREAL, June ht, 1850. 
CIRCUIT COURT. 

Friday, 13/h July, 1855. 

JOHN CouNTER,-lUiller. 

~ut even supposing that at the time wben tLe 
bng '!as fir.st seen fr~m the steamer, the steamer 
was e~tber m a stra1gbt line with the brig or a 
very little to the north of ber which is the u~most 

This case involved the question of the that the witnesses for the steamer state · yet they 
liability of a steamboat towing a vesse), a~so admit that they saw ber when she ~as ~t the 
~ d d · · . d b l d1~tance of there~ fourtbs of a league or two 
or amage au lDJUnes cause Y t 1e tmles; and there 1s no attempt to say or to sbew 

vesse} in tow coming in collision with that the1e was .not plenty of room to pass to the 
a noth er vessel. The facts will be fou nd south of the bng, and so to obey the spirit of the 
stated in the following opinion of the ~ule of the. Trinity House of Quebec, (b) by pass

mg the bng on the larboard band. Instead of 
court. doing this the people of the steamer preferred for 

• THE CouaT, (Hon. Henry Black.) On the 22nd • the sake of saving a trifling distar:.ce to run 'the 
September last, the brig TYüliam JVilberforce was risk of passing between the brig and the barque. 

PHILBUf '• TH~ CITY BANK.- This W<IS nn • lying at anchor on the ballast grou nd in the har- T~ey tbemsel v es assert tbat the barges bad been 
aetion instltuted a gai mt the City Bank for the t hour of Quebec, well over to the north siàe of that wtldly steered aU the way from ~lou treal. and 

Before Mr. JusTJCP: BauNJt:AU. 

reconry of tht- su rn "f 10~., the amou nt of one pl_ace, and about the middle of the channel of the they therefore knew tbat, even if great sk'm iu 
of the ordinary bills of issue of the P<~id Ba~tk, ~tver S.t. Lawrence. A barque was at the sam~ steering the barges would enable them to execute 
rayment ·whert>of hiiS be en re fr 

6 
cl Tl 

1 
. .ff tune lymg at the ballast grou nd about two cab les the manœuvre wlth impunity, they could not de-

d 1 d h
• . 

1 
1 .e • leP atnll length to the northward or towards the Quebec pend on any such skill bei· nO' used d'd tl 

tc are upon t e btl as a l•rom•s~ory· note,date<t shore, and a little lower down the r1'ver or astern ., : nor I 1ey J 1844 Th 
1 

give any special directions as to how the barges 
anuary_, · e P ea amo~nted to a of the brig. The wind was light from the south- should be steered, but left them to do as they Î~all 

d.enegatton of ~Il the facts alleged 10 the p am west or down the river; and the tide was ebbing previously done. The steamer and ber tows had 
Hf' a declaratiOn. For 1 he defendant, j t was nt the rate of about four miles a a hour. At about just rounded the Pointe d Pize,lU, and in so doing 

1hewn thal the bill, which framE>d the suhjee two o'clock in the afternoou the steamer John bad avowedly inclined their course as they must 
of the action, was so mutilattd in form (the Counter, belonging to the Wolfe Island Railrowl have dona towards the south side of the river 
centre portion of it bPing wanting,) thal it could an_rl Canal Company, on ber '!~Y ~rom Montreal and the impulse of the barges was in that di 1·ec~ 
uot bt. accPpted by the Uank without incurrin w1t.h th~ ba_rges Onward and !fl!hfy m.tow,round_ed tion, in wbich the wind also carried them. 'l'bey 
the ri•k of frequent Îm] o~ition • d · th g Pomte a Plzeau, and came m s1ght of the bng. could not change their direction as easily as the 
sen ce of the L'our! t w' · bïl ' an ' 10 t' rr!- From the evidence both of the pilot and mas ter steamer could; nor could they know that it was 

• • ' 0 1 s w~r~ separaleù tn of the steamer, and of the people of the barges, it the intention of the steamer to pass on the star-
ueh a mann.er asto form th~ee. dtsttn<;t note~, ali appears that they saw the bng and the burque board side of the brig. On the contrary they 
fan equa.ll.~ perfect d~sr:r•ptJon Wllh the one when they were about two miles distant. 'l'he were justified in supposing thfLt sbe would pass 
up~n . which the plawtdf bad FU•d. 1 he only discrepanceas t~ the position of the vessels by the clear cbanne!; and on the south or port 
t•lamtttf urged that the pie ces of note produced is, whether when the vessels were just within sidc of ber, as I think, under the circumstances 
were ali the l't:Sellti.ll puts of such a note and sight of each other, the steamer was on the port of the case, she was bound to do. If for tne sake 
thal defendant'· pit> a did not a lit> ge fraud. ' or on the starboat·d side of the brig. Ali the wit- of sorne expected saving of distance or trouble, 

Th! Court, in pronouncingjudgment, fPmark- nesses, ho\':ever, agree tbat there was plenty of she chose to take the short and dangerous course, 
ed that thP. raS•! citE>cl from Pt:tersdortf (

4 
vol.) room and tlme for the st~amer and ber tow~ to she must bear the consequences resulting from it. 

w~s uactly in point- a p ri 
1 

f h pass to the south of the bng or on the port stde, The barges bad no power to otherwise than follow 
• liad beer rn 

1 
d d a Cln Y 0 

1
1 e nott- where there was nothing between the brigand the in the best way they could; and having no inti-

. • P 1 UCt' • an ~ part wc.s ost. If, soutl1 shore. mation of ber intended change of course, they 
JO the rasP h(:f1·r~ t}~e Court, .a part of the not~ The pilot of the steamer being of opinion that could not be blamed even if,-which does not ap-
~ad be~n !ost wiHit> 111 J'O~t!eSH·~ II oft]H• ,[llaintitf, ' he could pass safely between the brig and the pear,-they did notfollow ber so quickly ns they 
JI was 1ncumhent npon hun to show it and if barque and wishing ' as he says to save a certain might have done, if they had been forewarned of 
h~ hall Jt>CPÏV1·d it ia an imperfect state it ~Vali , distan~e in getting' to the wl~arf, at which the ber intention, and directed what to do. 
lus O\\ n fau)t. • 

1 
steamer usually lay, determined, witb the consent The brig was at anchor, and therefore no blame 

The la\V. in thf' prese ·\t casP d~cl 
110 1 

in 
11

11 rP- of the mas ter, to make the attempt, and tho) stea_m- can be imputed to 11er, and she was seen far 
lfll'et~, assimilate lo that ' \\·hié 'IJeJù ~vi~h rfl !?9rcl ~r's ~elm wns therefore put a starboard, wluch enougb off to allow ample time to a void the collisi-
to promÎR8nr 

1 
r 

5 
it eonsi~tPot ~ ith mchned her ~ow to the , north shor_e; and she on, and tbere was ample room to do so; and tbere-

i 
1 

ICC 
0 

!cl ' \ th t t , Id J d cleared the bng hy about tne steamers bread th. fore it cannot be said that the accident was un-
. · ' a 1 ilHl •l . • u :roJent , The barge Onward which was about eighty or a avoidable. The collision was the t'ault of those 
must go tot the dtfendant an~ the dismissal ot: hundred feet astern ofher did not clear the brig,but who bad the power of avoiding it as the steamer 
the plaintift"'• action the barge's starboard side about midships struck undoubtedly bad: and there is no proof tbat the 

Mr, Mac!cay for t:laintitf and Mr • . Rois for th~ bow of the brig; th~ second barge Cl(tility) barges or eitber of them bad any sucb power. 
ddettdant -lierald ' · bemg about fifty or stxty feet astern w1th ber Cases may occur in which an accident may arise 

:.. ~~:._ • ._ stem struck the brig's larboard bow, the tow rope from the fault of the tow, without any error or 
INTElŒSTING CURRENOY CASE c: broke, and sbe swung alongside the brig. At the mismanagement on the part of the tug, and in 

A 
" 1 \ 't time of the collision tl:e steamer and ber tows such case the tow alone must be answerable for 

. .uontreit contempory relates the follow- · 
10

g :- were running down the river, with steam and tide consequences. Cases may also occur m which 
uA Iesiùent of M t 

1 
t d d ft f together, at the rate of from ten to twelve knots, both are in fanlt, and in sncb cases both wonld 

$
1

., 
1 

d . on rea accep e n. ra . or the barges being ligbt. It does not appear that at be Hable to the injured vesse!, whatever might be 
..,. , rawn on htm by n. New York cred1tor, the time the steamer's helm was put a starboard their responsibility' wter se. (c) 'l'be present case 

payab~e ~.t the bank of Montreal llere, and on..,. any special direction was given to the barges a~ is not any of these; the manœuvre which caused 
ma~unty tendered pa.yment, l.ess exchange, ~ to how they should steer, though the peopl~ of the accident was the spontaneous action of the 
wh teh th~ ?an~ refused to rece1 ve. .The case 1 the steamer assert tbat they bad been carelessly steamer berself, compe!led by no necessity of cir-
weut to htlgatwn, and the Court dectded that steered ali the way down from .Montreal. cumstanees, and adopted solel~· for ber ad van tage. 
tl:c &mount must be paid in Canudian fnnds, , From the circumstances of the collision it ap- There was a course open to ber in which no da-
without deduction. pears tbat the steamer really was as is asserted mage could have occurred ; one wbich it wcnld 
"T~e erroi of the defendant in this case was ~ by the witnesses for the brig, on 'the larboard or have been easiE>r and straighter foi' ber to tal<e 

ac~eptmg the draft without the s tipula twn .., south side of the brig, wben ber pilot and rnaster after rounding Pointe à Pizem.t; which would 
1 Wtlh exchan~e.' A debt due by a Oauadian determined to endeavour to pass between the brig have been more consistent witb the spirit of the 
!o a cred_itor in the United States, unless t he re and the barque, and put ber be lm a. s tarboard for Trinity Ho use rule, and the usages of navigation -
Is a specml con tract to the contrary , is payable tbat purpose; and that sbe really dtd, as ~he same and which the persons in charge of the barges 
a~ the office of the creditot· in current funds of . witnesses say, cross the bows of the bng. The would naturally exrect that she should tnke. For 
his. countt·y. If he drn.ws on bis ùebtor, ,stipu- ; tide was tben running strong down, and the her own benefit sbe chose ar,other and more diffi-
latmg a place of payment out of the Uni ted steamer and ber tows wer~, of course, sweptdown cult passage, and ber owners must bear the con-

States, the la!~er bas the rigbt to refuse ~ccep- with it. The action of the steamer, after ber helm sequences of ber error. 
ta.nce, unless accompanied with the stipulation 'Yas so put a starboard, was to carry berself and - d 
'witb exchange.' Immediately ,following this, t? draw the ~arges to the northw.ard or starboard ~Iessrs. Stuart and Vannovous for the Brig, an 
a ~nder at tbe office of the creditor, or a remit- .. s1de of t~e bng .. The steam~r bemg th_e for.emost Mr. Jones for the Steamer. 
\ance in the usual manner to him of the amou ut ~ns cRrned ~uffiCiently far m tbat directwn to -(a) -The Court will not enter into the discussion 
due in greenbacks will be a d t pass the br1g, by rather more than ber own h b d 

it is doul)tful b h . g oo paymen · bread th, but the Onward being eighty or ahun- as to the precise point whetber on t e .star oar 
. w et. er If a d~ b t con trac ted dred feet astern bad not drawr. sufficiently to the side or otberwise in whicb one vesse! hes to the 

. the Un.Ited flta tes, wtth a taclt n nders tand- northward before the tide bad carried ber down other at the time of being discovered. (See 
l.og that It sbould be paya ble io F edt!nÜ cur- / as far as the brig, and she consequently struck opinion of Doc tor Lushington i~ the ca.se of The 
xency, were sued here for nou-paymen t, tbo .ti the brig's bow with ber starboard side. The Rose, Gilmore 1 W. Rob. 1. and m the case of The 
~ourts woulcl recognize the actual dis tinction Utility being fifty or sixty feet still furtber astern Columbine, Norwood. lb. 33.) 

h
etween Federal and Canadian currency , al-' would of course be carried still furtber down th~ (b) Rule of 31st March, 

1854
· 

t ou~h t~e eus tom of mercbants is that the'Z river before she could get on the line of the brig, (c) Opinion of Oh. J · Lemuel Shaw of theS~-
CI:e~Itor 1s. only entitled to recover a sum a.nd we accordingly find tbat she struck the lar- preme Court of Masstts. 25t~ Ma~cbl 18331 

m 
eq~müen t m .the legal tender of the country iu board side of the brig with ber stem, when the Sproul 'li. Hemmingway. 1 P~ckenng s Reports 
Whlch.collectwu is made to the amount stipu- :' tow rope broke, the brig hein~ between ber and p. !.-Opinion of Jndge Betts m the case of the 
lated lU the contra.ct, if pa id according to i t3 the steamer. The facts in the evidence th us Steam Tug-boat Exp1 es:. 26th Feb: 

1846
, and tbat 

tenor wb th h · · h h · h' h th of Judge Nelson, one of the Justtces of theS~-
_ .. h , e er t e c.>ntract was verbal or ; agreemg wlt t e Circumstances w IC mus ave preme Court of the Uni'ted States, on appealin 
'"' erwise. ~ ta ken place, if the steamer crosscd the bng's bow, 

"ln the case we bave alluded to, the accep-1 as _ïs assert~d by the witn~sses on .beh_alf of the same case, 12th November, 1848. 6. Law Obser-

~nœ~adrnftmadepayahleinMontrealacœd brt& co.~n~v:rn:c:e~m::e~t:h:a:t_t:b:I~s ~a:s:s:er~t:w:n~u~c:o:N=e:c~t~~~T~e~r~p~· -4_3T5_&~4_0_1_. ~~~~·~~~--~ 
~B a novation of the oriuinal debt · and t he ~ 
Judgmeut of the Court was'\be ouly dne w h ich 
we should have anticipated under the circum-
B~ces." -





VICE ADMIRALTY COURT: LOWER CANADA. 

he lm goes ou trom tne wmd,and ïs pertectly uader 
command. The old rule was also that if one ves- cable, ~ oep ~0 th!lt aide of the fair-way or mta- , 
sel bad the wind large or free, and the other was channel . whlch hes on the s tarboard si de of su ch 
close hauled, the one being dose hauled sbould steamsblp." 
keep ber course, and the other should port her The rules here given are in substance precisely 
helm and give way. 'l'he reason being obviously the sam/3 as before, though given in otber 
th at the close bauled vessel would suf:fer mu ch langt;lage, and more ~eneral and perhaps more 
more inconvenience by givmg way, and falling defimte terms. The rule is as before, tbat each 

lee ward, tban the otber which having the wind yessel , shall port ber. helm, unless she would 
free could immediately regain the Jine on which meur c.anger by so domg, or the command over 

THE INGA,-Eilerlsen. she bad been proceeding. Tlle rule therefore ber would be lost. The British and tht: Canadian 
. . - was in substance that vessels meeting as stated, rules are therefore the same, and though that 

Tins was a cause uf collisiOn promoted ~ shoul? each port .ber he lm, unless oue of them by portion of them which relates to the meeting of 
by the owners of the barque Universe, in ~ so domg would e_1ther run.into danger or be put steamers and sailing vessels, does not appear to 
which they claimed compensation for to much greater mconvemence tban the other. have been formally enacted in direct words until 

. d b . ..-...1 \Vhen steamboats came to be generally used recently i yet, as we bave seen, it has been alwavs 
damage sust~me y _that vesselm couse- / tLeir power of proceeding in any direction recognized and adopted as reasonable and aCJ 
qnence of be111g rnn wto on her voyage ~ ~itbout regard t? .the wind, placed them always consistent with the long estabhshed rules of 
from Montreal, on the 2Sth May, 1854, ?J m the. same cond1t10n as 8; vesse! proceeding with navigation. The same rule seems to prevail in 
by a vessel called the ]nffa. The facts of the wmd free: and accordwgly the custom seems the United States, e.xcept that as appears in the 

. o 6 to have been so to regard them. On the 30th case of the Osprey, and the cases therein referred 
the ~use SL~~Ciently appear fro.m the fol- / October 1840, the Trinity House of London, made to, our nei!!hbours incline to give greater extent 
lowmg opmwn of the learned Jlldge. a regulation that " when steam vessels 011 dif- to that portion of the old British rule which fa vors 

THE CoURT (Hon. IIem·y Black.) The Inga a ~ ferent courses must unavoidably or necessarily the vessel which would be most inconvenienced 
Norwegian vesse! of about 480 tons, bad been iy- cross so near that by continuing their respective by porting ber belm, and to hold tbat as a steamer 
ing in the harbour of Que bec opposite the Lower c.ourses the re would be a risk of c )ming in coll i- bas grea ter command over ber motions th an a 
Town market place, and in the afternoon of the ~ s1on, each vesse! shall put ber helm to port, so as sailing vessel with a fair wind, she ought to give 
29th May, '34, got under way for the purpose of :;d al ways to pass on the larboard side ofeach other. way to such sailing vessel i and tbat the latter 
proceeding to the ballast ground, from two to A steam vessel passing another in a narrow ought to keep ber course without porting ber 
three mil~s np t.he river. The tide was ebbing, ?hannel, must al ways keep the vessel she is pass- helm, leaving the duty of turning aside so asto 
and the wmd a hght breeze from the eastward, al mg o.n the larb~ard band." (b) And the preamble avoid the collision solely to the steamer. I am 
and she went up under sail. Between three and to th.Is rule. recites that steam vessels "may be not called upon to decide whether the English or 
four in the afternoon she had nearly reached the con~1de~·ed 1r. the light of vessels navigating with the American interpretation of the old rule would 
place at which she intended to come to anchor. Y-' a fair ~md, an? should give way to sailing vessels be the best to adopt; first, because the Canadian 
She bad come up under her fore-sail, fore-top-sail on a wmd on elther ta~k," and thnt "it becomes and English rule must prevail in our waters; avd 
and main-top-sail; but having decided upon the only necessary t? provlde a rule for their observ- secondly, becauae in the case beforP. me the Inga 
place at which she was to anchor ber ma in-top . Y ance wl!en meetmg otber steamers or sailing v es- did not keep ber course, but starboarded ber 
sail was taken in, and she was proceeding under sels go mg large:" ~ otwithstanding this recital he lm. The English rule has, however, the ad van- J 
ber fore-sail and fore-top-sail, the wind stilllight the r~le do~s. not m direct tern~s apply to steamers ta~f l.Jeing more certain, and more easily remem- ~ 
from the east, the tide ebbing, and the vesscl , meelmg Salh_ng vess~ls, and 1t was so held by bered; and it does appear tome tbat there must 
having way enough to stem it, and to move past l. Doc tor Lus~Hngton, m the case of the City of Lon- be less danger of collision, and that the vessels 
the land at the rate of from half a knot to a knot r don (c) dectded on the 24th April 1845: but the can get out of each others way in Jess time if 
an hour. At the same time the sleam tow boat considerations in the preamble of the rule were both draw to starboard, by porting their hel ms, 
LUinber fllerchant, was coming down the rive; ~~.~. adopted by Lhat lear~ed judge as consistent with than if one stands still, and tbrows the wbole 
from ~lon treal to Qnebec, having the Bark Uni- the comm.on law, w1th sound reason, and witb burthen of the movement upon the other. 
verse, about 3l3 tons regis ter in tow astern of ber the est~bhshed rules of navigation; and he held I tbink, then, that in the present case each ves- . 1 

withabout fifty fat homs of tow rope. They wer~ ~ accordmgly that a steamer should be regarded as sel was bound to put ber helm to port, unless g 
going six knots through the water or about ni ne ~vesse! proceeding witb a fair wind, when meet- ' there were sorne peculiar circumstances in the 
past the land with the tide. When the vessels mg sallmg vessels. The rule of the Trinity , case wbich made it dangerous so to do, or ren- ~ 
came in sight of each other they were about a House of Qu~bec, made on the same subject, on , dered a deviation from the rule necessary or jus- ;g 
mile and a half or two ~niles apart, all three .be- the 12th Apn~ ~850, was in spirit the same as tifiable. Now, it appears that both the Inga and 
ing some where about the centre of the chan ne · that of the Tnmty House of London; and on the the steamer were perfectly under comma nd, each ~ 
the witne~ses examined on the pat·t of the Univers~ 31st March 1854, the Trinity House of Quebec bad sufficient way to make ber obey ber be lm im- .(4 
Sà) ing th at the Inga was a little to the north, or - passed ~ furt?er regulati~n meeting the precise mediat ely . By the evidence of the Inga'.ç own 
ou the port band of the line on which the Lumber- case omltted m the Engllsh rule, and directing • people it would seem that she was, if at ali, very 
M~rchant and Universe were proceeding; and the ~ " that sailing vess~ls wit}l ~fair wind, and steatÜ little to the starboard side of the steame1· and ber 
~1tne:>~es examined on the part of the Inga affirm- ' vessel when ~eetmg wlthm the port of Que bec, tow; so little indePd that the mas ter of the Inf!a 
tng on the conttary that the Jnœa was a little to shall port tbetr helm and draw to the starboard, himself adroits tbat it was necessary to starboard 
the south of that Ii ne or in other words that the / passing each otber on the larboard band/' This the Ingcis helm in arder to get sufficiently out of 
Lumber .Merchant and' Universe were a little on [ , rule, as before observed, is only the application of the line of the steamer and ber tow, to enable 
ber starboard bow. Both parties however agree the doc trin~ tbat ste~mers .shaH be considered as them to rass safely on the starboard side. On the 
th;Lt the vessels were nearly in a straight liue. /J vessels bavmg the wmd fa1r. Between the dates other bandit is denied by the wi tnesses for the 
A~ they appronched, the hel rn of the Inga was .? of t?e two Quebec rule.s, the English steam na vi.. Uni'!Jerse that the Inga was at ali to the south-
put a starboard which threw ber head round to- gabon act (14 & 15 VlC. c. 79,) was passed, (d) ward; and it is certain, from what took place, tbat 
wards the south. The Lmnber Merchant and the ./ and the 2'1th sect. provides that '' Whenever any if the Inga bad ported .her belm, or even per.b~ps 
Ua~verse on the contrary put their bel ms a port, f ~ vessel p;oce.eding in on~ dir~ction meets a vessel -? if she bad continued m het· course the col!Js10n 
wh1ch threw tbeir heads also to the south and the _,d proceedmg m anotber d1rectlon, and the master wonld bave been avoidPd; for, the ln15a's peopl~ 
consequence was that the Lumber Merch~nt just l' or other person ha~ing charge of either .su ch ve~- say tb at ber he lm was starboarded about two mi- 1 
cleared_ the Inga, leaving ber on the port side; but sel per~etves that tf bot~ vessels contmue the1r nu tes bef ore the collision, and in two minutes she 
the ~nwerse and the Inga came into collision, the :espect1ve co~1rses they ":1~1 pass so near as to must clearly have run more than balf the length 
Inga s bow striking the port side of the Universe mvolve an_y nsk of a colhswn, he sball put the of the Univer.~e to the south ward; and if she bad 
about the main rigging, doing considerable da- , he lm ~f h1s vessel to port, so as to pass on ~he been half the Iength of the Universe less to th_e 
mage to both vessels. At the time of the colli- a.- port s1de of. the other vessel,. ~ue regard bemg south ward than she was at the ti me of tbe co lit-
sion the tow rope broke near the steamér's tow ~ bad to the tlde and to the posltwn of each vessel sion it is cqually clear that she would not have 
post. The vessels were afterwards cleared and ,. with respect to the dangers of the channel, and · stru~k that ship; and if she bad ported ber he lm 
to recover the damage sustained by the universe .,.:::_ as regards sailing v-essels, to the keeping of each she would have gone to the north ward, Rnd been 
the present action is brougbt by the Inga. vessel under comll?-an~: and the. master of any still further out of danger: and even if the col-

The only questions to be decided in order to as- ./ steam vessel na.v1gatmg a~ y nve: or narrow ·sion would not have been avoided the Ing1t 
certain whether the action is well or ill-founded -z~ c?annel shall k~ep as far as 1~ practtcable to tbat would not have been in default, and wonld not 
are, whether the Inga in putting ber helm a star- ) std~ of. the fa1r-way or m~d channel thereo,~ bave been responsible for the consequences. The 
board was justified by the rules and customs of wh.1ch hes on ~he starboard stde ~f each v_es~el. cRse is not one of a su?den .Tenrontre where 
navigation, or whether she ought rather to bave ~h1s rnle apphe.s to all vessels w1thout d1stlr:tc- there is n<> time for consideratiOn ; the vPssel~ 
kept ber eourse or put ber helm aport; and whe- tlon, wbeth~r 1mpelled by steam or by sa1ls. were b41donbtedly seen by e ch ?ther1 ~t leRst 
~ber the Lumber Merchant and Univer$e did right ~acb ve.ssel1s to port ber hel'?; the only excep- ten minutes before they met. N~lth~r.Is tt a ?~se 
m porting tbeirhelms tlon bemg wben by so domg she would be where there was any danger to eithenn obP)IO({ 

The great increase of trade in the river St. Law- ~ brought into danger1 or if a sailing vessel ~the rule; the channel was wide enough_, Rnd b~:h 
renee and in the inland navigation of the Pro- ' c~man1l ovet· ber will be lost This it is evidE:'nt could have drawn to the ~tarboard wlth~nt n,k 
vince d · 11 · h b f . : . ft h" the ground or of encountenng Rny 

, an moro espeCla y m t e num er o / 1::1 only the old rule and reasonmg, thrown mto a o one 111 g · h . f nlots 
steam vessels and of vessels towed by steam ves~ t ~ general form and made applicable to ail cases. ~ other damage; and ~oth where n~ c ~ ~~ 0 T~init v 
sels, renders it of great importance that sorne The 296th and 297th sections of the British ship- who were bou nd to know t e rdn r s 

0
1 e · · 

clea d d fi •t 1 h ld 1 ~ H d of the river Un Pr t 1ese CJrcnm-
r an . e me rue s ou prevai as to the ping act, which was passed on the lOth August ouse an · · · - ·n ivin elfrct 

course wh1ch should be adopted by su ch vessels ~ 1854
1 

and came into force on the lst May last, stances I ?an haven~ hesitatiOn d 
1 1 ~ w~c'1 ap-

whe~ going in opposite directions, and so placed ;;} (17 & 18 V1c. c. 104,) con tains the following to a defimte and ear;ly dobstedveto r~ns~re snfetv · 
tbat 1f each continue ber course there would be f/ enactment on the subject :- pear~ extre.m.ely we a ap ~· · arose from t·h~ 
danger of collision. The recognized rules for '' Whenever any ship whether a steam or and m deCidmg that the co.l Iswn 
aailing vessels bas al ways been tbat ifbotb vessels suiling ship proceeding i

1
n one direction meets failure of the Inîfa to obey It. f 

h"ve th · d ~-' · h d h -' · · ' · 'f s Stuart & Vannovous or .. e wm 1a1r, eac vesse! shoul port er another sh1p, whether a steam or saihng ship, "essr · 1 
helm.so asto pass each other on the port band: proceeding in anotber direction, so that if both J lr. Edward Jones for nga. 
that tfboth vessels were closehauled, the one on ~ ships were to continue their respective c~urses l/, (a) 7 Law Reporter p. 384. 
the starboard tack should keep ber course and / they would pass so near asto involve any nsk of (b) See the Rule 1, W. Rob. 488. 
th~ one on the larboard tack sbould give way. a collision, the helms of both ships sball be put "-. (c) 4 Notes of Cases, p. 40. 
Tb1s, as was lately very clearly remarked byjl]e -z--.. to port so as t? pass on the port side of each • (d) 7th August 1851, 

1 
~ 

1 
., . / other; and th1s rule shall be obeyed by ail steam- --·-T-"·--- l St N ·-

_el et <lnJ al,Ju .J udge ~pr.zgue uf l.l'Slou 11 • a ~ ships and by all sailing ships wbetber on the Jtf!/rSee the case of the Genl!ra ea!n avt 
~l~~;~~~;'~~ gi

0
vcn hy, h)il.u i_n Scpt1~mhc1r last, in tl

1
1e ~ port or starboard tack. aad wh~ther close bauled .. gatwn Company vds.CMih~nfnB, tried ~f~~~e ~~~Je~~~~-

- e 'jJI"t!Y 1. 11 I:> 1n rPn 1ty t 1e same rn e f/ or not unless the circumstances of the case are rick Pollock Lor 1e aron ' 
quahfied by.the other ~erfectly well understoo~l such ~s to render a departurefrom the.r neces• at the summ~rassizes at Croydon, 1853. 
~ule,that_nelther vessel1s bound to port ber helm,It sarv in order to a void immediate danger and 
Y so domg she would either run into direct dan- subject also to the proviso that due regat-ct' shaH 

g~r or would cease to be under command; for, if • be bad to the dangers of navigation, and, as 
t e vessel on the starboard tack close hauled regards sailing ships on the starboard tack close 
~ere ~0 port ber helm, she would be thrown into hauled to the keepincr such sbips under com-

e wmd and cease to be under comruaud ; where- mand ,1 ° 
as th:_ vesse! ou t~,larb?a~d tnck by portbg~ ".E~ery steam sbip, when na.vigating any nar-

1 row channel shall whenever it is safe and practi-

[Reportedfor the .. Mercury.] 

Tuesday, 3rd Juty, 1855. 

J 18 





at thè l..ottoru b le.:>37 hy aiJout t;îght !~· ct : 
the top. 

. . . , / 

but c~meù ~n the busin_ess of B~nking and 
dcalt In mon1es anJ mon1ed secunties. 

' VICE-AD)IIRALTY COURT :-LOWER CANADA. 

After the Harbour l\Iaster~s departure, the Mas
ter of the New York Packet ha.uled bis vessel for· 
ward until she lay betw('en, and parallel to the 
.lldlar and :Marie Celina, the Storm King beiug 
inside the latter, which there was tben just room 
enough for him to do. He requested tbe1peol!le of 
the Marie Celina to baul ahead, but they decltned, 
and in so doing were backed by the Mas ter of the 
Storm King, out of which the Marie Celina WRS 

receivinO' cargo, and who protested against any 
attemot "'to move the Marie Celina, which would 
put him to considerable inconvenienct!. In this 
position the vessels lay with the tide ebbing out, 
and as the water feU in the dock, and the space 
between the wharves, at the w~ter level diminish
ed, they became tightly jamme,d together, so that 
it was theo impossible to move them ; and RS the 
water continued to fall, the pressure became so 
great that the Marie Celina was completely 
crushed, and the Storm King was suspended 
between the Mm·ie Celina and the wharf, and 
thrown over nearly on ber bearn ends: both 
vessels, but more especially the Marie Celina, 
which was the smaller and the weaker, receiving 
very great damage. 

The Complain:.nt~, by their counsel 
argued that a Banking Institution must 
viewed as a company of merchants incor
porated for commercial purposes, and 
such were wholsale dealers, within the 
meaning of the ordinance ; nod cou!J • iui 
virtue of thnt ordinauce, be taxed by' the 
Corporation of Quebec. 

/0 

1/ 

IL) 

Tuesday, 21st November, 1854. 

THE NEw YoRK PACKET,-Ma1'Shead. 

The present action was brought by the owner 
of the ship Stonn King, agaiust the bark New 
York Packet, for damages occasioned by a colli
sion in the harbour of Quebec, on the 2lst of June 
last. The judgment given in the case was as 
follows:-

THE CouRT, (Honorable Henry Black.) The 
rules of the Trinity House of Que bec provide that 
the Harbour Master of Quebec shall station all 
sbips and vessels which shall come to the b!lrbour 
of Quebec, or any part thereof, or haul into any 
of the wharves within the limits of the said har
bour, and shall regnlate the mooring and fasten
ing, and sbifting and removal of such ships and 
vessels, and shaH determine how far and in what 
instances it is the duty of masters and other per
sons having charge of such ships or vessels, to 
accommodate each other in their respective situ
ations, and all disputes which may arise tou ching 
or concerning the premises or any or either of 
them. And any master or other pe1·son hnving 
charge of any ship or vessel, who shall refuse or 
neglect to obey the directions of the said Harbour 
.Master in the premises, or in any or either of 
them, and any wharfinger or other persou who 
resist or oppose such Harbour Master in the exe
cution of the dut.ies thereby required of him or 
of any or either of them, sball for each and e\'ery 
such offence incur and pay a penalty not exceed
ing ten pounds currency. 

'fhis being the law of the Harbour, it appears 
that on the 2lst June last, the Bark New York 
Packet was lying at Giliespie's wharf, in the Har
bour of Quebec, in a berth usually and propP.rly 
assigned to a lint ofsteamers, of which the Lady 
Elgin is one. In the afternoon of that day, the 
Lady Elgin baving arrived, and it being neces
sary that the New York Packet should quit the 
berlh so oc cu pied by her, in order to allow the 
Lady Elgin to come into it; the master of the 
New York Packet applied to the Harbour Master, 
Captain Armstrong, telling him that he knew he 
bad no right to retain the berth then occupied by 
his vessel, and requesting him to nssign 1ber a 
berth in the dock between Gillespie's wharf and 
St. Andrew's wharf, the next wharf above it. The 
Harbour 1\Iaster bad also been applied to on the 
same day by the agent of the Lady Elgin to have 
the New York Packet removed out of the Lady 
Elgin's berth. At about fi 7e o'clock the same 
afternoon, the Harbour Master went to the spot, 
and having caused the steamer Lord Sydenham,
which thea lay across the StJace between the two 
wharves so asto sb ut up the dock between them,-
to heave ahead, and to make an opening for the 
New York Packet to enter ;-the New York 
Packet was then, under his directions, hauled 
into the dock, and being placed in a diagonal 
direction with ber larboard bow resting against 
the side of the Bremen ship .lldlar, or Eagle, ber 
starboard side about midships, res ting against the 
larboard quarter of the Marie Celina, and a warp 
from ber starboard bow, and another from ber 
starboard quarter being made fast t.l the upper and 
outward corner of Gillespie's wharf, to prevent 
ber either swinging or going a-head. The Harbour 
Master considered ber safely moored for the night, 
and told the Master so, distinctly charging bim 
not to attempt to move his vessel further ahead, 
because there was not rooru enough between the 
two wharves for his vessel, the two others which 
have been mentioned, and the Storm King, which 
was lying in the dock at Gillespie's wharf, and 
inside of the Marie Celina. It was then very little 
after high water. It appears that St. Andrew's 
and Gillespie's wharves, are built with very con
siderable batter, so that the space between them 

LAW INTELLIGENCE. 

'Af:er mature deliberation the above
named J usticcs of the Peace · pronounceo 
their juùgment, conùemning the Oefendants 
to pay the amount demandeù, and declared 

To recover the damage done to the Storm King 
the present action is brought. The chief ground 
of defence is the refusai of the Marie Celma to 
heave ahead when requested to do so by Nf'u' 
York Packet, and that of the Storm King to allow 
ber to do so. But the berths which these vessels , 
ocl!upied bad been assigned or confirmed to 
them by the only competent authority, tbat is, the 
Harbour MastPr, who did not think proper, undcr 
the circumstances, to direct the Marie Celina to 
move ahead. Nor does it appear that the 1\Jaster 
of the New York Packet applied to the Harbour 
Master to direct the Marie Celma to heave ahead : 

unhesitatingly that the Defendants 
taxable under that sec1ion. 
Th~ record and proceedings in this cnuse 

were removed by writ o~ ceÎ'tiorari to the 
l~te Court of Queen 's Ben ch for revillio · 
th~ result of which is now gi~n. • 

SUPER'IOR COURT. 
PRESENT: 

The Honorable E. BowEN, Chief Justice 
the ~uperior Court ; and 

he llonoraule Mr. Justice MEREDITH. 

The Quee 
vs. 

ThP- Bank of British North America, 
o on application for a writ of certiorari. 
Tpo otion made by the Bank to quash 
·on 1 t1o f the Justices of the Pence, 

he Rartiè'S \' r~ heard; 
The sa · e argum-ents were used upon t 1e 

one siJe and wpon the other, and therefore 
dispenses with the repetitiün. 

J UDGMENT-The conviction of the Justices , 
of the Peac~e- 1s quatined. _ 

Justice l\'lereditli said that there was no 
doubt th at the 15th section of th at ordinance 1 

did not empowe1· the Corpo ·a ti on of Que bec 
to impoe•· any duty upon Hanking lntStit~· 
tions trading in monies and monied seaurities, 

on the contmry the Harbour Master expressly 
directed the New York Packet to remain in tbe 
position she then occupied, for the night, warning 
the 1\Iaster at the same time of the damage which 
would be incurred if he attempted to haul further · 
in. It is in evidence that the night was calm, that ~ 
there was no appearance of bad weather, and · 
that the Harbour Master considered the New Ym·k 
Packet perfectly snug till the morning. Since, 
under these circumstances, the New York Packet 
chose to set at naught, not merely the opinion 
but the positive injunction and warning of the 
Harbour Master, and thereby occasioned a very 
great damage to vessels which were in no wise in 
fault, and which contravened no order or rule of 
the harbour, it is only right that the New York 
Packet should bear tbe loss, which ber violation 

.f'. but Jistinctly specified tho~e pcr!!ons upon 
whom the Corporation had a r~~ to impose 
a dut y, nnd th at it was ma nifrst, by the 1 
record of conviction, that the Bank of 
British North America, under their charter, 
traded in monies and monied securities only, 
and could not, under any circumstance , he 
1:iewed as u:holesale or t·etat'l dealfls in 
goods, waret or merchandize, withÏin the 

of the Harbour .Master's order bronght upon inno
cent parties; and, therefore7 howe\·er unfortunate 
it may be for her owner, 1 am of opinion that he 
must be made responsible. 
It is evidently ne.::essary, for the good of ali, 

that there should be sorne officer clothed with 
sufficient authority to decide promptly all ques
tions asto the berths or position'> which vessels 
may occupy in a crowded har~our like that of 
Quebec; and this anthority the Legislature, act
ing through the Trinity House, has de vol ved upon 
the Harbour Master. Any contravention of such 
authority must manifestly tend to general loss 
and inconvenience, and often to great damaj!e, as 
the contravention of which the New York P(J.(;ket 
was guilty in the present instance, has done. 
Had she suffe.red injury herself, or occasioned 
injury to otbers by obeying instead of coutraven
ing the Harbour Master's orders, she might have 
been blameless, however great the damage occa
sioued. The order of the Harbour Mas ter, in such 
case, would have been ber defence, as it now 
forms the ground of ber condemnation. 

From the decree of the Court the owner of the 
New York Packet asserted an appeal to Her Ma
jesty in Her Privy Council, and gave the usual 
bail. 

1\Iessrs. Stuart & Vannovous for Storm King. 
Mr. Sol. Gen. Ross & Mr. Edw .. ToHes for Neu.: 

York Packet. 
QuelJec to impose a. duty or êi.ulies 1pon 
certain trodes aud alling.,, and amongst 
others un whôlesale or ret ad dealers ·in goods, 

res or merchandize uf'"any kind; and 
upon ,this section of the onlinance tl1e case 
was detennined. l 

The defendant~, by their counsel, argued 
that the 15th section of the ordiuance pP.r- . 
mitted tlie C!;orpo1·ation of Quebec to impose .-
a duty on wholesale and retail dealers in 

oods, wares or merchandize, only, and tha' 
ns the Oefendants \vere Bankers and deolt 
in monics and mortied securities, whkh 
obviously could not be considereù as goods, 
wares o1· merchandize,-in which, by the 
charter of the llank, which was proùu 

· and of record, the Defenùants were express! y 
p1ohibited from trading,'-the Co1·rorauon of 
<Juebec had no power ve~ted in them Ly 
that ordinance to impose any dut.r upon an 
1 nstitution~ ~üch as the Defenùun who 
ùid IlOt deal H• ~;vvu.>, 

e.aning of the .statute. 
It is to be regretted that cases çf this j 

nature, in wh1ch i~ involve'ù the interpreta· 
tion of the laws of the country, -shoulJ be 
tried and disposed of by persons, who 
(although well-intentionetl) can not, when 
dischnrging the duties of a 1\lagistrate, be 
expected to exercise that eound legal judg
ment which cases simll&r to the one nbove 
rt>ported require • .. Necessity al one c~n 
'ustify the legislature of a country to ve~t tn 
the bands of Justices of the Peace a civil 
jurisJiction so pregnant with th.e frequ~nt 
discussion of the rights of the subJ~f, wh1ch 
can not be adequately dealt with by these 
pen~ons. It may be a matter of doubt o sorne 
;vhether such n necessity does or does not 
exist in this count;y ; but such a dilubt is 
no sooner rairled than it di~appears, because 
of the summary mode of proceeding in. the 
Circuit Court, which is a Court pres1ded 
ovrr by gentlemen of nl·know!edged talent 
and pos;;essed of high legal attal.nm~nts, and 
before which Court cases of th1s kmd ran 
with facility be brought. 1 t is t~ be h.o~ed 
that the legislature, sedulou~ m c?n~mng 
the jurisdiction of petty tribu al~ w1ll mter
pose and wrest from the hnnds r.tl~e ma 
trates, sitting in their weekly sJttln~s, t 
quondam jurisdiction over the co11ectwn 
assessment since by a subsequent act, tl 

' ' . h Corporation of Quebec can sue 10 t e co~-
mun law Courts for the recovery of the;r 
ssessment dues. This would obviate the 

necesi~ {~{~sedNuÛÏ~Ü3iï"lNrï 0 
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bills auJ notes Look rtt the drafts now produce 1 bv defend-
pass through my hanJs. busiuess sig- t d k d • 
11aturP. ot' the defendant is A. Cote & Cie." an ' ,an mar e respectively, e~hibits 1, 2, 3, 4, 

- and :J 1 and sta e "hether the sa1d ùrafts did not 
1 have often met \Yi th that signutnre in the pass 1 hrough the Bank of M ·ntreal and lre those Sl:PERIOR COURT. 

1. bank, either as. acceptor on bills of exchange, to which y ou made re:erence as h~vhg been p~id 
ao:x. MR, JGSTIC to: STGART AND A or as endorser on bills discounted or placed , by the defendant? 

SPECIAL JUnY. in the bank tor collection and in other ways. T1e witness after examing the papers plared in 
1 have noticed the said signature in this his bands said : 1 believe those to be the drafts 
manner for several ycar5 past. Until within drawn on Mr. Cote, a.,.d to t;ear bis signature, to 
a few months past I have not known that the best of my k~ow!edgc. I hare d~rived my 

Qaeùec Bank -vs . .Aauustin Cote. 

'l'he is~ue aris:ng in this case between the / name to be dishonored at the bank. .By the kno.v,eùge of the s1gnature of Mr. ote from said 
pln.intiti'B n.ud defendant, originatl·Ù in the alleged said notes being not dishonored I mean to ~ drafts showll to me, and from otbers. 1 cannot 
endorsing b.r the defendant, of tb re.: pro .. Lissory say th at the bills met with that name at- say wh ether Mr ùote bas bad any dra.fts other 
notes, us fullows : h d h ~ · d b , d. tha 1 th ose now shown to me, which bue passed 

Quebce, 29th 8ep~e.mber, 18G2. :~c c t er~to _were P!ll . Y sou~e per~on 1,- th1ough the Bo.nk of Montreal during the PMt two 
Twomontbs after date we prom1se to pay to the -~ctly or mdirectly mterested 1ll their pa.)- yems. I oelieve the s!gnatures o th se drafts to 

order of ~Ie:>srs. A. Cote & Oie, one hundred ,......-;~ ment. . . be ~Ir. Cote'a signa tura. The sig at ures of said 
a...J thirty dll ars, value rece.veJ. Questwn-\Vould you lo?k at the Signa- drafts correspond, in my opinion, with those "un 

(Signed) J. & O. CmtMAZIE, tUl"t! emlorsed o_n the back of those J?Otes a;- the notes in question in th:s ca.nse. 
endo1·sed ,, A. rote et ~ie.'' t:whcd to .the1r rr-- t}sts; and say 1f that lt; The witness waJ then usked to compare the sig-

Anotber promissory note dated 9th October, the same signature that passed the bank a& natures on the promis,ecy notes w tb the si.;na-
18t 2, tor $200, drawu hy the ~ame fitm, J. & O. alrcady mentioned by you? tu; e; on the 1) drafts. Tlle 1_uesti p. was objected 
t'rcmazie, tv the order of A. Cote et cie, and en- Mr. Vanuovou .. , oùjectcd to the question o:. the t > by :\Ir. Holt, who hcld l question for 
dorscd by A. l)ote et cie. grouml th t the witness , up to tue p:esent1 bad the jury to decide and not tha itne.::s. The 

Another note for $2201 payable two months r ot in nny way shewn Rny knowled~e of tbe de- Court allo ·ed the question to be p 
after date, to the order of the same finn, 1\. Cote fendant':; 1Htnd\vrit ng. ln support of his preten- W1tnes.;: I won't swea positive'y To the 
et cie, and dmwn by J. & 0. l'remazie, also P.n- t.ous.he cileù the case of Br1~ham vs. Young lst best of my belief, r tbink th are the same. I do 
do·sed A. Cote et cie. Vol. Grey's Reports, page 145. In that case the not believe that the Bank of Montreal hold any 

The defendant p eaded to this act:on that the !-a:Le ques.ioa was invo!ved as in the ~Jresent not"s which are disputeù by the defendant. I 
sign.\turcs on the b.l k of said notes were forged, case. have not S(len these bills before t ay. 1 have 
anri ar\not in hii handwrit.ng Mr. Parkin thought that the witness from his bad no conversation with any one i~ r tion lo 

The otal sum claimei Ly the p;aiutiff~ was po it10n 1 was a corn, ete nt pcr::on to prov'e the gt!- my testimony in this cause. 
55li. ,1 nuincuess of the defenda•Jt's signature. He says ~ The witness i,lentified .Mr. Louis Lamonta~ne, 
The following gentlemen were sworn in a~ a he knows these signatures, and lrom bis expe- who was in Court, as tho perion whom he took to 

jn1y, aftcr the disposai of a few forma • _e:-ceptions ~ ~ience, he is able to say if this signature is genu- be the pa~tner of the defendant, an•! whJ paiJ 
taken to s ·me of the nam es of tne ~ llenfi's panel : me. sorne of h1s notes at the Montreal B mk. 
J. 13. Bouchette, Zacharie Chabot, Alexanùer The Court intimated that it would be odter to John l'hilda sworn: I kuow Hie parties in this' 
Fr;\ er, Thomas Ja~kson, Olivier Pot vin, F K 1, allow the witness to withdraw for a ~ew moments. 1 cause. I have bad occaiion to see the signature 
R1 lgclq. Joseph Lacho.nce, Jose h L Heureux, / . A juror asked 1f ~Ir Cote kept an account in · 'f the dcft!ndant in thi:s cause several times. 1 
Hobert Barry, Rober~ .Moffa.tt,. alfred DeGaspe, the Montreal Bank? Witness answered, not to h!ive seen th~ defendant sign hi,; name. 1 ba,·.~ 
Ebenezar Fa! es. his kno-·.ledge. a.lso conesponded \\ ith him once I seen him sign 

:\lessrs. Parki~ _1 Pentland, Holt and I!vioe, • Job J. Leitch was tben ca led in and ex:amin'·d rct::e1pts for money wbich I paid him I h lVe 
A tt..,rneys ot .fteoord, and Fournier and Glelt on, hy _jk Holt :-1 kuow 1he p-~., ti es in this caUS.!. lhJ~e or f nr rcceipts bea ring hii individual sig-
appeareù for 1he plaintiff- 7 and Messrs. Gasault, L ha1' e been se\"'en years m the bu.nk of À! ntreal, natu1·o-•, and in h 's o..vn liand-writinJ The signnture 
Langlois, and Angers, Att.lrneys of Record Cr 'c. aqd, about f..; u~} cars of tùat lime, receiving teller. of the notes now sho:vn to me,. . L'ote et cie, 
de1enùa.nt, and .Messrs. Alieyn and Alleyn, and During thati time Mr. Leseur was bill cle rl\, As c ose Y resembles the srgn>iture of e defendant. 
f'. C. Vanovous, Oounsel for defendant. rece,ving tel r the paynPnt of bills and notes I wo•Jld _say that the dd"e .. dauL' signa ure, which 

Mr. Holt opcned the case to tbe jury and said ':;l'i matur,rw hced in tu~ t nk for di.>cotmt or col- ~ L have m my vos.>rsJ on, appe to mc to be 
that the actLn was brough~ 11gainst the roakers lection, f~ made tome. Ali bUCh bill, and note~ s ilaller tban that on tite notes ·a question. If 
and endor:;ers of three promissory noted for the ba v ng, in the first instance, pâs~ed tbrough J1r. those n~tes were presente 1 to me and 1 wa' a.sk<:d 
um of S556. The r.uakers, .Messrs. J. & O. lvr~- Le eur's . bands as bill cie , k. A Cote ~ Co.'s whose s1gnatn e they bora, 1 would y }fr. ' -ote's, 

111>1zie, he thought were weil known to the jury ,notes or endorsations passed through the l a.nk t?e deteud.ant. ~o t~e best of my knowleàgo the 
f.om tbeir hu.ving been enga4ed in tradc iu th s during the time that l bave men ioned. Tnese Slg~a.ture m q~testiO.J ts the de~end,tnt's. 
c.ty for a number of years, and having a lurgc 0no es were retired by A. Oote ~co., t.ut I do not Uross-examiUed b~ Mr. Lf~ & t ~-I eannot 
un\ re.-pectable connection. At:out the amurnn remember ifall these notes were retired by that ~a{ how many of .;\Ir. Cote'i rece!'pts 1 ~o d, but 
of last year the business of that finn came to a firm. I havE; scen Mr. lOte retire sorne of tnem, ~~ 1s ab?ut ten years ago that I saw .Mr (.lote. fir~t 
_sland-st.ll, by one of the members suùdenly leav- ~ a r1ù also a porson wùom 1 took to b~ bis partner. 

1 
s~gn. fhe. only. knowlidge. l hav ~r .. cot~ s 

ing the city, but he would not go into any specu- I ~.ave seen the signature of A. Cote~ t,o. on :n~na.tur. 1 what I s~ated m mr e &rmn~tJOn, 10 

1 ttion .1s tu tue rcas·;n vf Mr. Oct11ve '-'r~mat.ie's these notes, some of which were re ired by .Mr ,.. cbt f derJved from ?avmg Se . hsm -:n his ~ame 
ùeparture f.om Que' e ·. The qnest on whicb y .u c. Cote hiru~elf. '1 0 the best of my kn0 wJedge and,.. b:f~re _me. The stgnatnres m the 1 tendllnt~ ex 
ar•~ calll ù upon to try is, w hetùer the enù, ·rsat;on8 belief, the Signature "A Cote & • ie," enùorsed on ... htlnts m. tli·! cause a;:>pe~r tome to e lo -~er lban 
?,n thc.,e n?te~ ta in the defendant's llanl,l-:vriting. the three prom_is.sory note~, exhibits 1, 2 and 3, are ~~~e wtrttl~~ ·n roy recelpt~. ~.? .eomparmg ~h~ 
II_JC law dtdu t requtrJ t!Jat he should bnng u.nJ jin the bandwnung of .~!r. Cote, the defendant. ~ .,,gna.urc..,. Ill tht' defeod~nls ex .lb . ~Wlth th.e sig 
W1tucs-es to prove thu.t he saw A B sign any pa- ~(...[ Tb~ promissory notes were then shewn to the nnt._ures ?n the . b~c ·t ol the proma ory no-~s ou 
pcr. Y ou know, geatleme.•, from expetieuce, . jury and the evidence in cb1ef of ~[r. Lei teh trans- wlucn this act· 0 n 18 founded, I p~r JV: ~ r! Jffer-
that lJ:l. d-writing changes as uften as a man's 1ated to the Jury ence hetwee,ll them. The words · c1e , · at ~he 
filee, and in the sarne way as the countenance is Cross-examined by ~fr. Yanno\"0113: -As far as· "'~nd of the Slgn'lture A. Cote, are not made ahKe 
seriously affccted, ~o ic is with the ditlerent styles r cc1.n remember it was 0n promissory notes tba 111 both doc:noen_ts. . . 
of hnnd-"riting. Tbe plaintiffs will lay befo, e ~~Ir-. cote's namd was. I have also seeu, to the . Rc-exam~u~d 0Y ~fr. Fonrmer :- \fter ~x~~IDd 
you, gentlemen, sufficient pruof to s.1tisfy you of best of m) knowledge, Mou treal drafts with Cote tmg_ tbe exhJbJts produced . by the defendJn ' n 
the genuine~ess of .be endo:~ations of tbe i romis- ,-;._ Company'::. na me on them. I did not 1 artkul- '"" ddferenc ,' 10 t~e formatiO? ' f thel~ ters on t~~~: 

note~ m question, and that they are in the /1. arly examine the signa tu e of Cote &. Co . on the 'I here IS <LSO a difference n the w • 
wr,tm.:: of the defendant. Mr. Uote filed an J bil .s and pt·omissory notes to wh:ch I refenetl in 

t denying the signatures in qu~.stion, to be my examination in cbi<f. All the notes of the 
hant~-wl'iting He cousidered it great weak- b1:1. k pa s thrOJ.tgh my band··, wbich are very nu-

o.' h1s pnrt to fy!e such an a.liiuu.vit. Tht! n1erous Mr. Gunn ceased to l.e manager of the 
vit was waste paper O.J the record and the bank wben he died, about six years ago. I hav~ 

1t would tell them so, anJ the o .ly etn:ct it / , not seen J.\lr. Cote ..,-ery often dince 1836, in th·· 
ld bave wou d !Je to put t:Je ·p aintitf on p oof. V. bank, but do not recul ect the t.umber of 
ha 1 no doubt the discus.;;ion would take a times. He came for the purpose of tak ng op bi.l11 
cr range than he anticipated, if he was to or notes. I eannot say when 1 las~ snw h rn at 
. frout the 11r.11Y of book'i in t ouJ·t, and from tl,e bank I have never seen Mr. Go e sign his 
linowledJP; of the forensic skill and learn :ng of n1 me or the name of h•s firm. 1 have never seen • 
de_f ~tùrw_t s L ounsel He lmù no doubt the jlr. Go te write. 1 wi·l not swear pos th·ely to 

ll_ff s ev1dence •Would compare fa\-orably with any signature, but, to the best· of my knowledge, 
enù_eucc 0•1 t}1: otber siùe. The , nly (juestion he signatures on these U!Jteil are i!h· Cote·s. I 
thtl JUry to dec1 :e is : Did the defe. dant en- have no o her knowledge than tbat already 

·~e se,·eral promissory notes ment.oneJ in stated. 
:unUf's. decl.ratio . ~Ir. Yanomo s then placed n. r.umber of bills 

· Fo.trmcr followed in th~ French language, :ml checks in t~.e witnesses ha.nd to examine . 
• be tollbwmg w,tnes.scs wcre called und ex- )Ir. Holt objerted on the gr unds dnt tf :uch 
u~ù; evhlen !_:vere nlowec11 it ;r~ld ha'le___!::_effect 





Re-examined by )fr. Holt :-In ust c word 
imitati~n,, l ~o not mean to say there beeu an Cros -e:xammcd by ~Ir Fon nier :-I 
ac ualtmtll•t,ou; or an attempt at imit!'IÜO!l. noticed any change in .\Ir Cote's siunature since request of shipper before tbe ve 1 1845 a d 1 . Id k . . o t " T ' sse eaves 

The 1 ry were permitted to re~!re for a few ' n wou . ·nuw lt any ume por · he ~sage th us admitted is as bindin 
moments, but two of them, on their indi'v

1
·dual re- Q.-Are the Signatures '' A Cote et cie" qn upon the parties as if tbere bad b g the two · t h ' ' eeu an ex-

sponsibility, r~mained away for a mueh longer reccip s now s uwn to you the real signa press agreement between them to tb 
time than allowed b.v the Court. One for h."l(' of ture.i of the defendA.nt nnù in bis hnnd-wr tinu .effect; for wbether a con tract be in w 't~ same 

... 'l'he q1e't' b' d b b l 11 · nmg or 
au hour :t. tl the otller for a q·wrter of an hour 1 "' 100 "as o Jecte to by the defendant's 1Ver a , a mcidents annexed by law b 
Thry were r.eprimanded on tlleir retnm, and the. Co nsel, and maintained by the v OUI t. custom are tactily understood "ln cont ort 'b y 

After exam' · tl fi · t 't rac t us 
f ,nn~r was oued .f.l o, nnù the latter .J;;

5
, fur not mmg 1e ve Signatures of the de- act e ventunt ea quae sunt mo ris et consuetud · · , 

obeymg tüe orcier fendaat 00 the .cltcc~s and draft:> now sbown to 1Vïewing tben the contract of affreightmen~n~~-
1\lr Leseur recalled :-An eumination of the tne, I say there IS a dlffeœnce in two of those sig- tween the parties in this light it amount dt 

end· rBemcnt:; on the notes lca.ds me to the conclu- ~at?.r2i .. LJ]~.<~P~.u\~1~~~~~~~f.~~!f.i1Silli~thhfiael!eci~ t~is: the shippers agreed to s~11.d 1,500 baerrel~ 
sion ~hat, to the be~t of my kuowledge

1 
they are • in an interet~ting commercial case, before the 1. ~ flour on board of. the General W.ll:ams. 

the s1gn tt 1res of A. • ·ote & Company _ tbe sam /' Oourt of Queen's Ben ch in appea.l on Monda.y . e. ~e mas ter of tbat ship, according to the ad-
A. Uutc •. i ~e tl~at I h~ve a.lready ;poken of i~ last. The details of the question at issue are ~ mitted usa~e and custol?- of t~ade, was bound, 
my c.ta~t atwn Ill_ ch1t'f. l have an .ndistinct made sufficiently clear by the remarks of His· . 'be~ore leavmg port, to s1gn bills of 

1

ading, on 
recollectwu of lumng seen Mr. t;ote write but 1 Honor Mr. Justice Meredith and by the formaF b~mg requested so to do by the shipper. .And 
cannot SI whcn where or under what ~ircum· judgment of the Court:- ' r, l t ereupon the master was to convey the flour 
sr.ance3. I am not persona.: ly acq 11 inted wt'tb l to the port of destination and to deliver the 

h I h 
MOCULLOCH ET AL., & HATFIELD. same as d b 

:111,- . may ave seen bim he1e to-day and not • a~ree , upon t e pay}(lent of freight. 
t,n J~· lllm. I have no recollection of ~fr Cote JunGE MEREDITH said :-Theappellants, aboui Under thls con tract the master, after be bad 
commg to the bank 

1
.
0 

take up a note. Besides. the 30th of May 1862, at Montreal, under a.. bee11: put en demeure to sign bills oflading, bad 
the kno 'ledge derived from tbe igna.tures on the '-t- con tract of affreigbtment with the respondent no. ngbt to carr! to sea the flour belonging to 
notrs, I.b.u.vt~ also the knowledgo ,,f other docu- sbipped on board ofthe General Williams ofr sh1ppers; and 1f he bad no right to do this 
:n.nts "· 

10
<1 by A. Cote et Cie, whi 

1 
knew lo !.,.< which the respondent was master, 1500 'bar-• thon lh~ shippers bad a right to prevent the;; 

,.e genu
1 

• [~ rels of flour to be carried on board of tbat ves-' ~our bemg unlawfully carried off; and, accord ... 

~-Ho'~ do you know those writing were ae-1• sel from Montreal to Liverpool, and there de- mg to the laws of this Province a saisie-reven-
nuwe? Dtd yon P.-rer see him write? .. 1 liv~red to the appellants' or der. The flour was dicali?n is the usual remedy fo: the enforcing 

A.-D uments and let ter~ .,.. hich were signed . dehvered on board of the General William$ by ,of a nght such as tbat just mentioned. 
A. Cote Co,, ne of which was addr 'Sed to the one Toussaint Lecompte, who proves tbat Our attention was drawn by the lea.rned 
,\lontreu. nk, within the last t Ive nths and wben delivering it, be told the mate of the ship counsel for ~be. respon.den~, to a passage in 
pass~d t ough my bands. 1 ref~ to Uiis dne in, to reject any that was in bad order; tbat none ;;bbott on. Sb1ppu~g, wh1ch 1s in tbese words: 
partlcul~tr because 1 have a dis tine knowledge of was rejected ; tbat after the flour had been re. "If the.r~ lil a~y d1spute a\lout the quantity or 
It .. I Wl o t-Wear to having seen o her letters ceived, bills oflading were demanded two or condltwn of the goods, or if the contents of 
bes1des that one, wnich in my belh f was signed..,.. three times, and were refused on the ground '' the casks or baies are unknown the words of 
by A. ('ote et Cie. 1 a.n not prepared to declare lhat the barrels were in bad arder. The load· "the bill of lading should be v~ried accord-
the contents. of that letter. 

1 
m&y <)r may LOt ing of the 1500 barrels was completed on the "ingly.",. 

know th ubJect of that letter. 1 bave no know- A 3rd of June) and one or two days afterwards This autbority a.ppears to me to be perfect11 
ledge oO{r. Oote having at 6ne time &ll the General Will!ams sailed from Montreal with reasonable; and cases frequently occur ia 

10 
the .\1 ntreal bank. aecount the flour belongmg to the appellants on board our own trade, in which I think the authorit,y 
Witness sa.id, ï.

1 
aoswer to • Jurot. tbat tbi~ , and without bil~s ?flading baving been signed~ 'ust cite~ ongbt to be acted upon. For ia-

l~tter was addressed to the bank about \h~ aam~ ~ The General Wtlltams reacbed the Island of stanc~, if upon. the shipment of a large 
t1me tba.t Mr Oremazie left Quebec. Orleans, on ber voyage home, on the 6th of quantlty of gram, a difference-involving 

1 have no recollection of A Cote et c· h . June, and, on the forenoon of that day, the a few bushels-were to occur as to the 
obtained discounts at the b.t~k le aftng aJ è.ppellants sued out a writ of saisie-revendica,.. quantity shipped, I think it would be un-

The dr~fts an 1 checks now pl~ced in nl bands lion, under w~ich the said flo~r was attached reasonable on the part of the sbipper to require 
and bearmg the signature of A. Cote et bie bav~ . On t~e f~llowmg day. l~ the mterval between the wbole quantity shipped to be at once un· 
passed through the bn.ck. The si2:natu h -;-_;j the ISSUing of the wnt and the execution loaded in arder to ascertain who was rigbt. 
1 nlso believe to be genuine. res t ereo~ -~ ' tbereof, and after mu ch negotia.tion between and if, in sncb a case, the master were to offe; 

_J bave'Compared th!! signa·ures on the five bills 
1 

the agents of the appellants on the one side, a proper Bill of lading for the quantity admit-
Wl h the tbree notes and can s. e 

00 
differet.ce a_nd the :esponde~t o~ the otber, the latter ,1 ted, leaving it an open question as to the re-

save suc as migbt bappo,
1 

w th my own sio-na~ Signed bills oflad~ng m d?-e form, under. pro- mainder, it migbt be weil contended tbat a 
ture. I nci1her huld nsr btw·e any intere.st in .,an tes~, for .the flour m quest10t;t ; and the ,b1lls of saisie-revendication would not be justifiable. 
note bearing :Ur Oote·s sigoatur~ Y ladmg Signed, were transmltted to the appel- 'rhe case of Gordon et al vs. Pollok,t cited 

James H.~:id sworn ·-1 am ag. en 
1 

~ lants and retained by them, Unfortunately a 
1
" at the ~argument seems, at Ieast in sorne re-

. . . , . • era mercuant · d d' · r~~l ltng Ill Quehec. I know the def d t d m1sun erstan mg occurred as to the costa ; m spects, to be one of the class of cases to which 
ha.ve sold paper to him fior the Ja~tnfian' a~ consequence ofwhich the writof saisie-revendi- I have adverted ,· and altbough at first sight 

:; lVeOrSIX t' d d . ye .rs. 1 bave seen the defen.;ant sign his name ~a wn was execute , an the act1on ~etnrned tbat case may appear to be in favour of the 
but did not pay any atteu ion to it I k b' mto court. As to the first cause of difference res pondent, yet, upon a careful consideration 
defendants signature when 1 aee it · now t e between the parties, no proofhas been adduced of the facts, I do not think that it will be 

Cross-examined by Mr. Alleyn :-I ban not by. the respondent tending to contradict the found to militate against the view which I ta.ke 
paiJ any more attenti .n to the bandwrif C tb evidence ofLecompte already alluded to, orto of the present case. J 
defendant thau to the handwrt''t'n of lllg 0 e sbew tbat the respondent bad ar• y justifies.- , In Gordon et al vs. Pollok, the plaintiffs al-

~ ~ my CUI\.0. · • 1" mers generally. 1 wi .l not speak al posit' 
1 

t tlon or any reasonable excuse for refusmg leged that they bad sbipped 457 barrels of flour S 
tbe ~ndorsations on tbese r.otes lU if 

1 
h~d Yaig to ~ign, before be left port, t~e bills of lading on board of the bark Jemima, of which the 

po.rucular eatJution to lhe defenùaat'l h d P , whiCh he afterwards s1gned m the course of defendant was master. The master contend·-
iug. an wr.t- his voyage; and, tberefore asto the original · ed tbat be had received 437 barrels ouly and~ 

PA Drolet, bookeE'per, sworn :-l know ~fr matter in dispute, th~ respondent must be tendered bills oflading for that quantity. .A.c-
Oo e, he carries on business under th • f regarded as the party m the wrong. Su ch coràing to the report it appears that ';par~)' 
A Cote & cie Wui e in the C~~onad' e n~me 0

1 
being the facts of the case, the first question "only of the flour in question bad been sbipped 

have seea letters pu ably aigned by t.h~e~ fio dce t that we bave to determine is, asto wbether the "at :Montreal on board of the Jemima, and tbat ~ 
and paEsing jl;e~\'\·e~n him and the e en ."0 ' appellants bad a right to revendicate their " the remainder bad been sent to Quebec by 
of the l'anndien, I had an opportunity trne.tor flour under the cifcumstances above mention- "the barge Scotland, described as a ship-ten-
thrl!e or four of tbos~ le tt ers 'l bese le~.~ ,aeemg ,.- E)d. This question is one of great importance, "der, to be delivered tbere on board of the 
~cted oq as emanatlni frOl:Q. M:~ Cote. wb ~ were q,nd not so free from difficulty as may, at first said bark Jemima,"-from the freight of wbich 
as ed f, • · ~ 1 1\ ~a.s sigbt, appear. The right claimed by the ap- vessel, however, the freigbt earned by the 
am' a or 1~ tbt>se let· rs was compl ed with . 1 ~ellants, might often be exercised so asto cause ship-teuder the Scotland, was to be deduct-
ter~ ;"re 1 lat the o1·ders contained in those l~t- great injustice ; indeed tbere are but few cases ~ ed. " The bills of lading relating to tbat 
si ~at~~: ~~e~uteù f om w~at l h .ve se• n of the in which a. cap tain of a ship going to sea. ~ '' portion of the flo•1r, were signed by :Messrs. 
th~t I kn t A Cote & Cie i I can about state would not rather submit to be wronged to " Gilmour & Co., the owners of the said barge, 
amin·d t~: ibe deft>ndant's Signature; I han ex- sorne extent, tban to wait in harbor sufficiently "and contained the following underta.king 
now sb s gnature endorsed on the three n

1 
tes long to allow a part of the cargo to be ta.ken " 'to be delivered on board of the Jemi,na, at 

tl• bu;w~ mle i I state 1.h11.t they resemble a lit- • out his sbip, perbaps from the bottom of the ~ '' the port of Quebec, or of any other vessel, to 
ed' to t~o 

1 
atttoge.tber, those wbich 1 saw at ach- hold, under a process of saisie-revendication; "be pointed out by Thomas Gordon.' It ap-

knowled c e e.I"S ' I C!\nn0t, to tbe best of my and late in the season, the delay incident to " peared tha.t the error, in relation to the 20 
the llefet;;.' ~a) that these arc the signatures of the execution of such a process, might en· "barrels missing, bad taken place on board of 

Titis wit~~s~ ~ . . , danger the ship and cargo, and the lives ot all " the barge Scotland, and tbat these 20 bar· 
clo:sed tho plamttff s case. on board. On the otber band, the shippers of , " rels ne ver reacbed the Jemima: So (accord-

DEFENCE goods would be placed in a false position, and " ing to the report) ran the bulk of evidence.
11 

.u_The defendn_nt"s C,oun
30

Ï. t .eo ndùcesseù the left without anything like adequate protection, As I view the case of Gordon et al vs. Pol-
J,;Y. k They rn ~ntnined thnt the plain !iffs failed were the Courts to hold that masters of ships !ok, the plaintilfs were altogether in the 
the~;~ ~ nut. thœ case in e<idence, and could not, could cany off the goods entrusted to tbeir wrong. The defenùant bad received but 437 
nes-eso~:~r~ 1um ~ vder lict. The foUo.\·ing \\Ît~?' ./. care, without delivering to the owners the eus- barrels of flour, and the plaintiffs, in violation 

Lnuis !, examme for the defendant, Q' tnmary bills of lading; su ch bills of lading ot the con tract of alfreightmen~ revendicated 
em IO amon lagne 'w nrn :-1 am a cl erk in the being ne cessary, not on ly as re ceipts, bindin g the ir fiour be cause the defendant would not 
pl/ / of the defondant. nod have heen in his em- the master and the owners, butalso as, in elfect sign bills of lading for 20 barrels of fiour more 
see~ t1l~~edl~45d; StJJce. thu ~ime 1 have frcquently giving .the shippers the immediate power of than he bad received. The judgment of the 
acqoainted ',~n ant so_gn bos name, and am weil ohtaining the use of capital, ü required, equal Court, which is given at full length in the re-
the back of 'i~ bos so~nature ; thesignatures on to the value of the property ohipped. port, decides thal under the circumstanc" 
me ia not th ' prouussoty notes now shown to The authorities on this question are not so above stated, the plaintilfs bad no right tore-
poaitive. e ~ognatn.-. of the defendant; 1 am conclusive as might be expected upon a point vendicate their Hour; but the judgment does 
luto •nd' .~:e dolference between Mr Cote's signa- Which must have very frequently presented it- not appear to me to establish anything bo-
is the d ti . d stg,nature on the back of these notes self; but still, in ~uch a ca&e as the present, yond this. 
an ,, Ill~ en. a nt s ma k for ,. et cie" is mad.l :ik~ t appears to me, upon general principles, im-1 The learned counsel for the respondent al.so 
ant •. wotlt a tai! fnr the "ie" . the defend- possible to deny the right cnntended for by the drew our attention to an autbority from ValUt, 
take:~t te; a fr~er h >nd th ,n 

1 
his ; \ have nem ppe !lan ts. as indicating the course w hi ch the appellanto 

signatu~ ?''l m the Montreal Bank, beariog • The parties in this cause have expressly ad- ought to hove followed in the present case. 
drafts ba 91 mb• ar dto that on the promi~sory. notes ; itted, "rhat it is the usage and custom of Tbat passage, as cited in Gordon et al vs. 

b ve ecu rawn on '" ~ote frum Mon- . rade, in this Province, for masters of vesse1s Pollok, is in the following words: "Le relUS 
a \•nt two ' to si n bills of l~g_ for cargo sbj ed, on " du mai~e de signer le connaisseme!lt ne 





pouvant qu injÜste, 1 y aurait action 
" contre lm pour l'obliger de signer les con- sion tha.t· the t\ppèllants bad given up tlleir to prevent i:.tim trom so doing, and tbat accord-
" naissements et pour faire ordonner que faute elaim to costs i be cause, although at the ing to the laws of this Province, the a~pellants -
" par lui de signer, le jugem~nt qui l'y con.. enquete an attempt was made to prove that w~re entitled to en:orce th~i~· said right by the 
"damnerait vaudrait signature." (1) the appellants agreed to waive their cost, no smog out of a wnt of saLSte-revendication as 

The other writers on this subject seem to such waiver is alleged in the defendants' ex- was done in this case; And, considering that 
agree with Yalin as to the course usually t ception. altbough the respondent, after the suing out 
adopled in France by the shippers of goods It now remains on1y for me to say a few of the said writ of saisie-revendication, deliver-
when the master refused to sign a bill of ) words as to the right of the appellants to re- ed to the appellants bills of lading, 10 due 
lading. (

2
) turn the action for their costs; and, as to this form, for the said fifteen bundred barrels of 

But the authorities, at the same time that point, I cannot say that I entertain any serious flour, thereby admit ting the rigbt of the appel-
they show that in France in cases auch as the · doubt. j lants to have the said bills of lading; and al-
present, shippers obtained redress by suit, 'fhe costs, it is true, do not form any part of thougb the said appellants accepted the ~aid 
witbvut seizure of the property shipped, fur- 1

,.-: the original cause of action, but they form a bills of ladin~, yet that the said delivery and 
ther establish that the shipper bad an undonbt- part of the plaintiff's demand; and I cannot accept nee of the said bills of lading, after the 
ed right to pre vent the vesse! containing hia _. see any reason for saying that the appellants suing ut of the said writ of saisie-revendication 
goods from leaving the port until bills of lad- bad not as much rigbt to a judgment upon ~ did not deprive the said appellants of thei; 
ing were signed, or an equivalent therefor tbat part of tbeir demand as upon any otber right to recover, from the respondent, their 
given to the shipper. portion of it. The Superior Court at Quebec, costs incurred in suing out the said writ; and 

Emerigont says: " Si les chargeurs laissent ~ jln .the .case of Darche a.nd. ~ubuc, *expressl.Y th at the said appellants, who are not proved t~ 
"partir le navire sans avoir fait signer les mamtamed that a plamtlff may return h1s . bave waived tbeir claim to the said costs, bad 

' _ /1 1 action for the costs only. a right to return their said action into Court, -
CO>-~-t.-<24V <..XAJ This judgment was in conformity to a judg- 1 in order to obtain a judgment for that part of 

.J .. / • r,' --l ment rendered by a majority of the Court of ~ their said demand by wlüch they prayed for the 
~ ~ a Queen's Ben ch, in the year 18l\7, in the case _ costs; and, considerlng, tberefore, that, in the 

, l No. 304, Dubord and Labranche. § The same ...- judgment of the Court below, in so far as it 
~ u;~J ~J· quest~on recentl! came under the c?nsider~tion li dismisses the demand of the appellants for 

of th1s Court, m the case of Hebert dü Le- tbeir costs, and condemn them to pay costs to 
féZ-</~~ compte and the Fabrique of St. Jean; and no J the respondent, tbere is error: doth, in con-

f~ 1 one of the judges, so far as I know, expressed sequ~nce, reverse the s3Lid j~dgment, to wit, / -
4 

even a. doubt as to the right of a plaintiff to • the JUdgment rendered m tb1s cause by the 
~~ ~ return his action for costs. 1 Superior Court, at Quebec, on the fifth day of 

/~ J Upon the whole, therefore, I am of opinion December, one thousand eight bundred and 
J, , .A--7 dAf ( ~, '/ that, under the circumstances of this case, the j sixty-two; and, proceeding to rend er the judg-

~ ~ " • _ _.t appellants bad a right to sue out the writ of • ment which the said Court ought to have ren-

fé 
, ~ - saisie-revendication '"hicb issued tberein; and, 1 1 dered, doth condemn the respondent to pay to 

/k ~t..t;:;_L L4 I am further of opinion, tbat the respondent is the appellants tbeir costs, in the Court below, 
· liable for the costs accrued upon the suing excepting the costs of the seizure of the said 

, h out of the said writ; that the appellants did (/ flour, which seizure was unnecessary, after the 
, "' 1 not waive tbeir rigbt to their costs, and tbat ~ deliverv and acceptance of the said bills of 

t:{~V'"-.. ~ ,<.~ they bad a right to return their action so as to lading,· as aforesaid; and the Court doth also 
~ • {

1 
/! _ _ , have a judgment for costs. The costs of the - condemn the respondent to pay to the appel-

Û/t.LAcd ~ 0- ~ / seizure, bowever, ought not to be allowed. It lants tbeir costs in this Court; and, lastly, it 
' 1 /_ ·~ .. was made after the bills of 1ading bad been , is ordered tbat the record be remitted to the 

4
1 .u~ {~ given and accepted,and was tberefore unneces- Court below." 

/.tf__:_ sary. Dissentiente, the Hon. Mr. Justice Aylwin. 
ji 1 (/iA; "m:l> ~CV'~ As I mentioned at the argument, it would Messrs. Holt & Irvine, for a.ppellants . 

. ;1_ #f ba.ve been more regular, if the appellants, on U. Mr. F. C. Vannovous, for respondent. 
~ {~€;) l. - -::. the return of tbeir action, llad discontinued 

4 , ' ~ ~ their demand exceptas to the costs. But tbeir * Abbott, Eng. Ed., page 333. 

f
/1 ..._ ~' ~, _, _ . / d omission to do so bas not be en the cause of iA Am. Ed. p. 419. 

U i<J 4L/ ~.{/[/liLL any additional expenses wbatever ·, because, l t Gordon vs. Pollok, 1 L. C. 'R., p. 313. 

;:

'/ / /_ /~ ~-··· in order to establ~sb their claim to cos~s, the_Y (l) lst L. c. R. P· 315. v. also Valin. Com. 
IJ.t ~ ~!- - -:/ bad to :prove t~e1r d~mand as stated m thea·-. Ord: de la Mar. Ed .. 1770. Voll, p. 601. 

. declaratiOn, as 1s pla.m from the factum of the 1 (2) Becane Co~ sur l'Ord. de la ar.,'p. 344. 
~ ,.(. ~ ~ ~ .. / ...... ~ • res pondent. The real controversy between l . . v 1 1 

<"'~4- "' - <AA' the parties was as to wbether the appellants, :t Emengon, TII\lte dos Assura.noel!• 0 • re, 
~ f 

1 
.rl~- --1 ~ under the circumstances of the present case, page 312. 

/tl 4!.-<_T, - (liL-l bad a right to a saisie-reve"tdication, and as to Darchc and Dubuc, 1 L . C. R., P· 238. 

1 L ....r • --t ~ jt 0 .A/1 /Y wbether they bad a right to r~turn tbeir action. Yol}, L. C. R., page 239, N .(U. _ !i 1? ~()/t 
'- ·'-~ v- <cl:.,-:-:-~~ 47. • for the costs only; and boldmg, as I do, tbnt ·~ IZ ,{)..: C~•· ~ r _ 

écor mg to our law, the usual mode of they were right as to both those points, 
enforcing a right, such as that last mentioned, . I think they are entitled to the costs l 
is by a s1tisie-revendicatiun. In France it seems necessarily incurred by them in order to estab-' 
tbat. the same object was attained by a pro- ~ lish tbeir rigbts. 
~eedi.ng less stringent and less expensive; but,_ The judgment of the Court was then record-
ln th1~ country it is impossible to obtain re- ed, as tollows :- t:-: 
dress ID the way it ~as afforded in Franc~, as "The Court of our Lady the Queen, now 
?ur laws do not adm1t of summa.ry proceedmgs bere, baving beard the parties by tbeir Coun- L.. 

FRIDAY, Oct. 9th. 
Presen.t-James Gillespie, Esq., Master; Hon. 

I. 'l'hibaudeau, Wa.rde:1; Francis Gourdeau~ 
Esq., Sup't. ofPilots. 
'l'he Harbor Mas ter of Quebec, 

Plaintift'. 
ID such f?a.tters. And sucb bemg the ca~e, I sel respectively, examined as well the record 1 
a.m of .op1mon that the appellants bad a nght and proceedings in the Court below, as the t·s, 
to avall themselve~ .of the ~rdi?-ary process of, reasons of appe~:~.l filed by the appellants, and Joseph Pouliot, of St. Jean, Pilot, 
law, name~y, a sms:e-Tevendtcqtwn, .to prevent answers theieto; and mature deliberation on- Defendant. 
tlle unlawful carrymg away of thc1r property the whole bemg had : seeing that the appel- The deft:lndant, J cseph Pouliot, is a 
by the respondent. Moreover, it may be ob- lants on or about the thirtieth day of l\fay, one~/ duly aùmitteà b.rancb pilot, to naviga.te 
served that alth.ough a judgme~t such as thou~and eight hundred and sixty-two, at the~ i vessels in the bweL' part of the R~ver ~t. 
s~oken of ?Y Yalm wo.uld be eqmva!ent to a. city of Montreal, under a con tract of afl'reight- 1 Lawrence .. The charge preferred ag:un~t h1m, 
btll of lad1~g as a rece1pt i. cert~mly. lt w?uld ment with the respondent, sbipped on board set forth ID the summon31 and for wbiCll the 
not be eqmval~nt to. a b11l of lnd1np· vi~w- the ship called the General Williams, of which pr.es~nt investigation was held, was ~o: grosl! 
ed as a n.egotla_ble mstrument rep:esentmg the respondent, theo, was master, fifteen hur.- nua.con~uct or want of duc c~re and dllil{enco, 
the prope1 ty sh1pped. Indeed a Judgment dred barrels of flou1· to be carried, on board. wblle m charge of the ~ll1p ./lrran, ,,..hereof 
would be useless, comparatively speaking, for tbat vessel from Mo~treal to Liverpool. William Cumming~ is Imtster, in bis ca.pacity 
so~e of the ~ost. importantpurpo~e<J tor which Y '' Seeing' also tbat it is admitted in this o~ pilot, and piloting t~e said. ve.sse.l u.p the 
a bill of ladwg 1s generally reqUired; and to -- cause tbat it is the usage and custom of trade R1ver St. Lawrence, wHhm the JUnsdictiOn of 
corupel a part~ to a~opt a proceedjng which' in thi~ Province, for masters of vessels to sign tlle Tri"..JÏty HtlllSe of Quebe?, cnused .the said 
could ~ot poss1bly giVe a remeùy commensu-~ bills of lading for cargo es shipped on request sl.Jip to be d'3laycd for a. eOJ1.3tdE'r:lhle t1me · 
~·ate. w1th the wrong complained of, wbilst full of the shipper: before the vesselle~ves port. William Cumm~ngs1 the mu.sLor of. the 
JUStice .could be doue, ~nder another fo.rm o~ "Seeing tbat, after the shipment of the said .llrran1 :"as flrst ca.llerl nnd exl\mt!lod. 
?ro~eedmg, would be, m effect, n. ùemal of fifteen hundred barrels of flour, on board his sa.id , 'l'he defendant Pouliot w~s engaged tt3 

JU~:lce. . . ship, and before the said vesselleft the port of pilot, on board his Tessel, t.o pilot ber up 
It.e VIew wh!Ch I take of the part of l\Iontreal as hereinafter mentioned the said the l'inr St. L~nrrence, durmg lalllt month. 

• the case now being considered does not responde~t was repeatedly requeste
1

d to E>ign The defonùaot Mmo on board o~ Bk, anù 

l 
~eem }o be oppose~ t~ the jndgment oF .the bills vf lading for the said fifteen l:undred bar-, • took cbu.rgd of lier as pilot,. to bnng her to 
c upenor Court, :WhiCh 1s based on the suffic1en- rels of flour; and that the said res pondent, Que?ec. \'Ve w~re about i.Ix or aeve~ d~~~ 
y of the exceptiOn pleaded by the defendant, witbout having any lawful or reasonable cause corn mg up; tbat lll, from FndP.y roorm.ng t. 
nd not upon the grou nd that the declaration / or.excuse for 80 doing refused to sign the said ' til the following Thursdn.y, wh!!n we Ml'! ved. m 

1 

of t.he plaintiff did not disclose a good cause of bills of lading and ~lso tbat afterwards to / Quebec. I bad rea.son to be disaatisfied wt~h 
actiOn. wit on or about the fitth day of June ~ne the conùuct of the pilot, while ho wu tn 

. If,, then, ~s I thi.nk, .the action of th~ r.~pel- / tbo~sand eight bundred and sixty-two, tb~ said charge of t~e Te-sel. lia d,idn't appear ~0 
lant:j :vas ngbtly mstltuted! they are entltled ship General Williams sailed from the said kuovr his bn wei81 for he could nt get the ship 
~o theu· costs, unless tbose costs were waived port of Montreal under the command ~ under way. I was ob1iged to talee the dutJ 
Y them as th,e re::.pondent contends. / of the said respondent with the said :fifteen from him. We were laying u.t tl.uchor otf Basq!lc 
Upon this point 1 am, I may ~t once say, hundred barrels of fl~n~ on board, and without island ; nnù the defendant, in getting tbtt ~e~-

agamst the respondent. any bills of lading baving been signed therefor· sel uudcr wav, would bave cau_teù th~ 8 ~ 1 ];! :i' 
The onus probandi was upon him i and, to and considering that after the said respondent head towards. sbon~, iustead ot ci\ntlDg lt t~ 

:a.~dthe le.ast,. there is not a preponderance of bad been so requested to sign the said bills of ti.Je northwarù. If ti.Je ùefend~u;::• orders l:~~d 
VI ence m lns favor. lading and bad refused to do so he could not been obeytd, the ship~ in all llk.lhooù, wo t 

.And here it is deserving of remark, th at the le gall y carry off to sea the said flfteen hundred h11.ve go ne ashore. Agaiu,. whi~. h? ~a~otho 
~espondent, when he pleaded to this action, barrels of flour so belongin,g to the appellants · tbe Traverse ligllt-sbip, wtth hm Wllll.d Se 

oes not seem to have been u . b m res- that therefore the said a ellants bad a riO'ht defend~tnt ordcrcd the cour~e to be s~ere . ----- ..---
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...,, w.·~ v·., whicll would hr.ve ru11. my vess 
asbore on tl.Hl soutl siJe. I countermanded 
this order and haulcd up about S.W. to ~ W. 
'l'he willlÎ was then from N .N. W. 'l'ho de
fendant said his book of directions gan hiœ 
tho.t course, and he would stick toit. Af~et· 
tht\t I found tha.t the ship's course was o.lterod, 
by tho dPfundttnt's order. I bad agt\În to ordtlr 
het· conr2e to be kept as abovl) mentioned. 
Shortly after this I requested tlle pilot to cast 
tùe lelld, wlleu di:>eove.ring that there was 
little water, be (the püot) ordered all bands 
to bout iihip, and stand towards the south
ward. 'l'Ile ves3el was at tho.t time well to 
t!J~ ISouthward, and about two ships' lengtbs 
from the bnoy wlli~h i:! plueed above the 
Tt!l.Yersd. We were at thr.t time bctwen the 
buoy :~nù tho shore. 'l'he I•ilot's order was not 
obeyed; bad it been so, the vessel would have 
been ashore. I ordered the man u.t 'l.he helm to 
keep the ship to the wind, until we could get 
iato seren or eight fa. th oms of water. The 
only way to get into dcep water was, to 
keep the ship's head as it thcn wa.s. .I 
took charge of the vessel until she got 
into deep wr\ter, when I gave her up to the 
pilot. In my opinion, the pilot gave too 
many orders, and had too many courses. Owing 
ngn.in to tbe pilot's negligence, the next 
morning after gctting the ship under way: tlle 
pilot gave orders to put the helm down, when 
we were abeam of the sh1p Allan, about two 
ships'-lengths from us. The rosult of this 
order was, to bring our jib-boom between tLe 
main and mizr.en-mast of the .Jl.lt,m. The de
fendant theo gave no order. I had to oraer the 
vesgel to be tu.cked; lla.d we not dont3 so we 
would have ùeen foul of the "Allait." 'l'he 
defendant uf~erwards ende11. vonred se veral 
\imes to pnt the sbip around btlt could not do 

· ao. I then told bim if hG would louk our. for 
tlie 11\ndtna.rk and the lead 1 woulù taka care of 
Lhe sailing. I tn.cked \he ship thrce or four ti rn es 
after this to sbow tho pilot tbn.t shc could stay, 
ho saying th9.t she ;;ould not. On anolber 
occnsion, when 1 n.b~enteù rnyself for a. few 
moments from decl.c, I benrJ. tho defeudn.nt iÏvé 
ordbril to bout shi[1. I eJ.me on deok and 
founù tila ship hn.d cr.m~ roun<l, onr the 
wintl. The wind WI\S theu two points ou the bow 
boforo he orden~d the m~in ytud to be Bwun~. 
rhe tncks aud sl1eet:3 hll.d not be·~n lot go, and 
the consequence '!Tas tha vessel backed towards 
the Sontll ~horo. 1 bad onl.r 1::; feet of wo.ter 
1\t the front of the poop, anù my sbip dmn-s 141 
feet. Sbe was turning tho mu•- up with the 
rurl.der, bnt I cannot say if sbe toucbed. If 
the pilot bad giv-eu the prop{>r order to l~t flO 
tho tacks r.nd slleet;~, th.:l rees~l wonld not 
ha>e got stcrnway. I then toc.k command of 
the ve~sel, and ng:lin got her into deop w~tter. 

1 he 1 !gh t -ht.tlSe. 
tltat •la ''. I ob!ief\"ell the Jli 1ut Bull 

/" m·111:,t ;~t (~;-a~l!~ IsLm;l, ·i·hic.h wcro re11dy to 
/. stl\t't with u,;. i'•jttliot. Loarded us in the ~ / ~ 
- • mornin~. l was th~ next wbo got a pilot / u 

after t!Jc.~~ ns~els. IVI.H•n we saw the liiht 
l.\nd ~he b11oy at the iiïne we got into diiliculty, 

. a,; stated in my examination in cuief, the light 
_ was to tbe northward of us, nnù the ship's lload 
'was in. At thut moment I conld notsee tue buoy. 
, Wben we saw both the bnùy and tho light, the 
, light was in a direction f:om the ship u.bont 
· S.W. :} W, nnd the buoy waa awny to the north· / / 

·~z.... wRrd uf u11, uuJ tbe ship's heaù was west. At )ir. Anùrowi, for the defendant, conteoded 
/ tbat _timo "·e noarly ran into the Allan, and ~bat the only offence which could be enquired • 

aft.erward3 when the ship got stermvo.y and wto hy the court was that ofwhich the defen-
. nearly got nshore, my ship was about iwo dant was uccused, viz. for "causiog the ship 
4 miles fro1n the .. tlllan, at thi moment tho rudùer to be delayed for a consiùtn~blc timo· '' that 

wne tnrning up rond, M &lre:tdy mentionod. any want of skill eTinced by the pilot
1

in the 
1 On the occtuion of tha difficnlty above men- conduci of tha 2hip could not be visitcd with 
t~oned, wl.;en I uw the light nnd tho buoy, the pnni$hment iu tb ii suit uuless it bad that 
ttde 'WilS about the latter par~ of tho e·r;b, I 

1 
eŒ'ect, and tbat it was clearly eS~ta-blished by 

b3d mt\nJ difficulties and altercations with tbe · the evidence that the ship bad not suff~red any 
'pilot i nnd, in fa ct, w b~never any diliicnl ty was d0lay ; or at least any auch delay as tL at can-
to be surmounted, it \ms I who doae H. 1 , templnted by the law when using the term 
first BMV the .11/lu.n r.t Green Isl.ft.n.ù. · / "considerable" wHich, from tüe punishmeut 

'l'lle first matœ of the ihip .IZ.rrml WP.a next --2 attac!Jed to it, vi;s. 13uspension of the pilot for 
sworn. He daposed that the facts atntcù by tbo two years, a.nù tbe category of off~jnces in 

/ Captnin weN truc, with the exc~ption of th~ which it wa3 found, namcly causing the loss cf 
~cou nes gh·en üy the)ilot, and the "flii\J he order- /the vessel &<:., could not but be a greo.ter 

cd to put the helm e.nd the b~arings of the lights delay tban that of" the best part of 'wtnty 
and buoyl!l.-I can corroborate tha eTidli!nc6 four hours" which "\Tas the most that even tllo 
given by the Capbin. I heArd him gin hie .., captain or the nssel would sw&ar to-furtber 
evidence, nnd T can spea.k 1\8 to the trnth of tllat the cRpb.iu having constantly ioterfered 
wbat was stt1.ted by him, with tha.t exception. with the pilot, and in t'act ali! ho snid himself 

/ I kno'"f that tbtt master had to tako cbargli of taken th& vcisel into his own control when-
t.he vesse! on one or two ocen.~· ious to ta.ke ber ever nny difficulty arose, the pilot ceased to be 

~ ont of diff1cult positions in which sbe bad baen responsible. 
P.il placed th~·ough the bad management of the de- · 11r. Alleyn wail . beard in reply. ile concur-

fendant in -rrorking ber. red with Mr. Andrews tha.t the real point to 
· Cnptn.iu Wilson of the sbip Qunn cf thtl be deciJed by the Board was, "Rad the defen- ' 

h Q.il_cst exarnined.-I was in company with the dant cauQed delay to the .An-an or not? Tbie 
shtp .Arrun when o1f Crane Island I saw tbat charge was one wbich was no doubt difficult 1 

the ./Jrran was not properly handled. She \l'us to establish. 'fhe ordinary o:lfences of wbich 
beating up with my vesscl, tn.ck for tack. 'fhe :f" pilots were cbarged befo1·e this Court were for 
-:Jr~·an ren astern, losing ground in weuring. runuing vesseL:J ashore or for co.~sing collision; 
rlus Imght have been caused bylnot staying. "-but, in this case, Pouliot was simply cltarged 

~ Cross-exaruined.-It wa.s about Green Island with causing tbe vessel delay. In the tiriit 
we first noticed the .!lrran. She kept ahcad ' cases, it wai:l always comparatively eMy to 
of us nntil we got abreast of Crane Island. It l prove tLat a vessel was put ashore or had come 
was thore I first noticed the vessel was not li into collision with another vessel," but in the 
being well managed. It was at this time I ' present case it was more d1fficult to prove such 
als~ not~ced a signal up for. nnother pilot. I incompetency or negligence as to causa delay. 

~ arrtved.m port at the same tlme as the .flrran. 1 There is no evideue beîore the Court by which 
I was satisfied. with my pilot and con- 1\ it can be guidod, with the exception of that of 

_ sidered that I maùe a fair passage. r was also Capt. Cummings, and that is, in part, corro· 
· towed up . /' bora.ted by Oapts. Wilson and Lawson, who 1 

Captain David Lawson of the ehip .flllan '-' both say thn.t the .Arran was bs.dly handled and 1 
sworn. I was in company with the ehip .!lrran ) managed, while in charge of the defendaut. 
off Orana Island. I bad occasion to remark From tlte evidence of tlle master there can be 

Wht-n I e.skeù the pilot why ha did not orde:-
the tackii 1nd sbeets -.o be lot go, hi sttid h~ { 
thonght he bn.d given tbe order. I tolll the 
defen1ll\nt tluü he eonlù not t~tke tlle vessttl to 
Qnebcc. Ha St\iÙ h" conld, that ha bad taken 

• YCe!lel! to QnebQC b~fore. J said be might if _~ 
l~e ba1i no b~n.tiog to do. 1. hoisted tb.e jack ,/ 
lor another pilot. 'flle be:tt ttme tue deft3nùanL ~ 
orèered tbe vcescl to be put round, she sbook tt:"" 
in tl.ie wind and then fell off unù remained 
there for a qur.rter of an hour or 20 minute~. 

tbat the :g_rra(l, wa3 in bad trim or badly man- 'P no doubt but that the defendant did not, in tht~ 
a~ed. I could not obsc.rve anythiug wrong ~present instauce, show himsolf qua.lified as a 
wJth tue vesS('l. I was 10 company with ber pilot. Owing to bis i.ncompetency, 'the arriml 
for nbout G hours, after which I left ber be- a or tho .Arran at Quebec was ûelayed. Tbe sta-
llind. tu te uses the words "considerable dolay,'' and,' 

Cross-exo.mine,P-During these six hours I in the interpretation of the law! great dirlcretion 
saw :he signal flag flywg,for a pilot, part of i:! of course given to this Oourt. A delay of 

This was caused becl!.use the pilot did not 
know bow to put the ship about. I a.skcd the 
defendant if he rould could get tlle ship round. 
Qnd he said to let gv the anchor. I told hiro -z. 
"'e did not require the _auchor, thl\t it waa 
~' \Qier t0 gPt lter round with tlte uils. Defen
da.nt tben $1\Ïd to ba.cl: the mizzea and main 
yarlls, upou wbich 1 told bim that the.r bad 
I.Jeeu lJücke::d for a quarter of an hour. I tben 
gave order• to sqùtu·e the yards and the sùip 
was brought round. We cune to anchor the 
ennin~ of this day, which waa Wednesday; 
the oext day we procured a stoa.mer, and tho 
ship was towed to Qnebec. We saw a number 

the t1me. I knew tho .Arran for a long time about 24 hours was eauaed in the presunt case; 
au:i she C<m beat my vessel under ordin:.try cir- and it ~nst be remembcr~d that., in conso· 
cumstance;;. I left Bic before the .!lrran. I queoce, 1t became neces3ary to l11re the ser-
could not sRy if it was a day or more. Shc ~vices of n. steamboat to arrive in port. It seems ~ 
caught up to Ule on the passnge u •). 1 to me that this case, alti.Jongh apparently of 

JIIVIDENOM FOR. THE DEFJI~OK. r~ little irnpo:·tance1 does s_till contain a question 
Thomfls 'rheb' ·ge ·1 t r tù .1 t of gre. ater mterest tha.n It wonld at first appear. 

. vi , p1 o .---' was e pt o on Th .I3 i -11 h b, th = 1, th t 
the f.lueM of tite West n b 1 1 1 e oarc wt a ve sec~, J e ev.c cnce1 a. 
__ ____ -·~ --. ~ ~0-. _ ~r ~t voyage t'. on more than one oecaswn the mastez: l;[l.d ~? 
~p to Quebec. We left B1c ou Sunday even-! tnke ch11rg9 of his vessel, to get hcr out of dt!
wg. We saw the .Arran on the passage ; we -) ficnlt positi<ms in wL.ich the pilot had pla.cod 
~au~ht up to her at Apple Island. We got ; her. In ùoing thi.2, ha.d any n.cciùcut occnrrcù 
mt.o Que?ec on the same dn.y as she. F:om the ~ to the vCE~:~el, dilfi c nlty might nnd .no ùoubt 
F~·1day m~ht .t~ the Satur~!§ mornm.g pra- would bt~.YQ been met in errdetivoring to rccover 
vtous to st~rtwg fr~m B1c, and whtle the tho insura.oce. Much as it is to l1c rcgretteù 
A:run was 1~ the nver. vary heavy head tliut n young man, with the good certifico.les cf 
wwds P.rcvatled. That 1a from the Sat- the defendnnt shoulù be before this Court, and 
urday mght to Sunday evening. During that nfier l\ ~ho-t career ns a pilot ; it may 

of Tessela in company with USI at" Greel'l 
Ialand." Soma of tùem nrrivcd in Quebec ::.< .. 
beforo us. They werô all up before us with 
tho Hception of one vessel th~ Queen of the 

this wind it was impossible. for any vessel to ,..,., ne·v~rthtless be1 in the long rnn, grea tl y for t 

h.ave made pro·gress up the nver. I know the his interest, ns the judgmeut which thie Oourt 
hme that the .!l~ran t;>Ok to come. to Que be?, ~ wiLl rend er will 110 doubt make t.ha defendant 
and under u.ll .he c1rcamstances lt was n fatr more c~treful ill ftlture. He ccrtnmly ought to 
voyage ; I could not briug !~er up quicker my- bo thankfulto Capt. Oummings who, by t\SS~m-

We.•t. She got up at tl-'l same time. I bave 
no doubt in snying that in working the vessel, 
as I hr\>O 11.!rcn.dy describcd, considerable time 
waslost in m!Àking the passage to Quebee. 'fha 
ei\U80 of this d~lay was in great part the mi3-
JUit.nngement on the part of the defendant, who 
took charge of the ship. In rn: opinion, the 
defendA.nt did no~ know his duty. Sorne of the 1 

ves$els which were itl C;Jmpany with me a.f 
Green li!land got here on tho 23rù, whi:e I 
only got uv on tlle '2:llh. ln my opinion we 
lost the best part of ~-l bours in the river St. 
Lawrence, owing to the bad m1.uttgemcnt of 
tite ùefenùant. • 

C:ross-exnruine•l hy Mr. Andrews, jnnr. 1 who 
nppeared for tho ùefenrt~..nt: --1 took the deten
Ù:illt OU 1\t IJ;t: and got th~ steamer to IOW UG 

at tLo upper et;(l of Gro:se l6le. Wc displa.y-
eù our eigoal fo::- anotllcr p ilot illlmetliàtely 
after \Ve got \lll,!i.'r WRJ' nt Ortu,c idand nell.!' • 

self. Our vessel was on s1ght of the .!lrran inga gret~.t deal of responaibilit.r nnù takmg 
from Apple I~land U!)· . the ch~~.rge of hia ve~sel out of th<c~ llands of the 
. Oross-exarn1?ed-It \\as on Tnesday morn- defendant, preyented a serio~s accident from 
mg that we arnved at Apple Islttnd. occurri!lcr to lli!! ves 11 el fôr winch the dtft:lnùant 

. .'.loi~e Lacha.nce, pilot, ~worn.-I boa.rdt>d might bt,.uspended or'l!ever~ly puni~thed. With ~ 
the sh1p o~lil<Ln a day berore the defendant the:l{; re'il~rk• I submit the case t_o the Court. 
boarded the .llr,·an from Green Island up to 'rlte o~urt after ta.king the question e11 de~ 
Queboc. 'l'he two ve~.sels a~rived at tite towage li:Jlrr. für a t~w minutes, condemned the ùcfen- ~ 
gro.nnd the sa~e tnue. rhe v~yage~ of the dnnt to p!LJ a fine of $20 nod costs. J 
.!ln an \Vas a fa1r one, and perhaps 1f I bad been - . --=:= 

tllc pilot, 1 would not hn.>e llrought ber up so :.-z~ 
quick. 

Six certificntes from captai ni! of vessels with ~ 
whont the defendant bad sanod in the capacity 0 ,../ /F //

9 of mariner ncroiJS the Atlantic, and to otber / 
parts, were produced and t'y led on record. , / :7 A / L-

Theso certiûcates were most croditable to the ~ ~- ~~.o )7(} 
defendant'll charaeter, both to his 6kill as a 
sailor a.nd hi,j gencrd good couduct. 

:Mr. R. Alloyn submittad the casa for the 
ution without marks. 
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comp car usqu car ts con 
appard quùl venierit ." So far the law is they had a right to do, and ey referred to a SPEC~ TA JURY CASE.-ACTION OF 

tolerably clcnr, but upon the question whether passage in 4 Guyot's "Repertoire," verbe "Con· DAMAGES. 
when goods are sold by number, weight, or clusions," p 351, '_Vhich the Court was sa.d to An interestil~g trial took place on Sa.turday 
mcasnre, tile property is transferred to the buyer have acted upon m a former case, tha •, " l~ 

1 f b d h b d d 'fi 1 morning in the Superior Court, before Judge 
immcdiately or on y a ter t e goo s ave een Juge deut rejeter, acc .. r er, ou mo 11er es 
countcù, weighed, or measured, there is s.ome aonclusions priSP.S par les parties " Whether Stuart and a special jury. The action was 
ùiil'ercnce d'opinion. the power tbus described cau be pushed to the brought by Germain Desaint dit St. Pierre, 

Dalloz, in his "Repertoire de Législation de extent of enabling the Court to change the Esq, City Councillor, against John llearn,. 
Doctrine et de Jurisprudence," titre "Vente,' natme of the action, and to administer relief • 
cbapter 3, section 1, ranges the Jurists upon entircly different from that which is sought lly Esq., also City Councillor, for the sum of .±:1,-
the .o~pos~te sides of the ~uestion, _and suggests a the Plaintiflil, ma.y be_ extremely questiona~le. 000 damages for an assa.ult and battery com-

dlstmctwn to reconclle the d1fference be- But if a power ex1sts, It. can hardly be exerct-cd mitted by the defendant upon the plaintiff, in 
them. He 1~uts a case where the seller~ with propriety in a case w?ere a party. h \ s the the Councillors' Room, City Hall, on the night 

to the buyer, .. 1 agree to sell you so many choice between two remeù1es. Assummg that of the Zlst of May last during a. special meet-
ous of wine in such a cellar at so rouch it . the Plaintiffs might hav-e instituted a •uit to 
n ;'' h1 re (he sa ys) is not only a sale by en force the performance of the con trac', it can- ing of the Oit y Co un cil. Our reader:; will re· 

, t" n•·•nN""" llu t also a sale of an iudeterminate not lle doullted that they were at hberty to collect the occurrence, which was alluded to in 
tbing, therefore such a sale does not opentte an waive this form of proceediog, and t.o bring· our columns at the time, and which a.rose out 
rmmedittt.e transfer o( the property And Le their action to recover damages for breach of of an acrimoniou3 debate in tho Council on a 
adds, "'l'but le monde est d'accord sur oe point." con tract. ..And wh en they have deliberately 1 
But wbere i he vendor sa ys, "I agree to sell preferred the latter_ rem cd y, it ought not to be report of the Road Committee recommending 
you all the wiue in this cellar at so muel:~~ a in the power of the Court to force upon them that the tender of Mr. Pierre Gagnon, for cer-
iallou,'' ~ethe doubt arises. ln thiij latte • e: the othe!·, to which they made no claim. Their tain work, be accepted. The assault com-
ca?e the tl~iug is ascertaiued, and it may be a~tion is in form and iu substance a demand for plained of took place immcdiately outside the'" 
satd ther~ IS uo .reason why the property shoulrl j damages mer~ly for the breach of the contr~ct 
!wt pass uumed1ately to the buyer. But even .e.J.. in not acce~ung the hops. I>n ~u~h an actiOn Council Chamber, at the close of the debate. 
m sncb a case Dalloz states his concurrence it "as not d1sputcd that the I lamtlffs could not The following gentlemen were sworn as 1 
with the opinion o~ 'l'roplong tbat until tlte rccover the priees of the hops, bu_t only the juron; :-:Jiessrs. Wm. Crawford, Evau Reas, 
measurement the wme remains at the risk of~ difference betweeu the con tract pnce aud the John Flanagan, ·walter C. Henderson, Frs. 
the s~ller. It is true (te sa ys) the thing is ae- market priee at th~ time o~ the breach of the 
e:ertallled, ?ut _the priee is not; but the priee i'l agreement The1r Lo,rdship~, therefore~ aro of 1 ose ph Parent, Jose ph Cremazie! Pien·e F · 
hke the thmg Itself, an essential element of the/;. opin o tha he Juagment of the Court ot', Bodarù, O. Frenette, Simon Roy, Ferdinand 
sale, and the ascertainment of the priee is not Queeu's B c is ~r:oneo_us, and ought to ~e Weippert, Jo!!eph Archer and Jean Bte. Mor- ! 
less necessary than the identification of the- ./ r.-YerEed. T 1 1f nothmg more w~re stnd, 
thit.Ig to the eompletion of the contract. The / . " uld h ib~teffect of sctting up the Judg... ri::;ette. )fessrs . Plamondon and Holt appeared 
dehYery of the thing, and its being at the risk nt of th i.1perior Cou t. But thiR Judg· for the plaintitr, anù Mes.m;. Jones anù Bearn 
of th.e buyer, appear ~{J llè conYertible terms, e snpported. T t ey will, there- for the defendant. The two firtSt named gen-
anù lt seems clear from all the autborities that fore, recom n d to Her :.Iajesty that both tha tlemen haviug opened thd ca~e Messrs. Gan-
UJ1on a sale hy weight or measnre un til t!H· ~ Judgment of the Court of Queen's Bench and 
~hing is_ as certaine~ by weighing or ~ne~tsuring:, of the Superio: Court should be set aside, and vreau, Lemieux, Rousseau, Rheanme, Irviue 
It remams at the nsk of the seller. Pothif>r iu ~ th,; ta new tnal should be bad between the and other gentlemen, including Dr. Dus sault, 
the samc section (300), which has been alre~dy :-----~parties. If un~er the defence " au fon!ls eu j were called to prove the assault and the 
referred to, E'ay::l, "Jt is only after measuring· fait'' the Plaintiffs will be compelled to prove., damage suffered. It was late in \he atternoon 
&c., tbat the th·ng so~d is at the risk of tl 1 ~ ' 9 their averment that they tendered and offered 
buyer ;" "car les risques ne peuvent tomber/ 10 deliver the hops, and will not be at liberty before the ff'hole of the evidence for the plain-
que snr quelque chose de déterminé. to show that the defendant waiveù a perfect tlf! was got through. .\lr. Jones then address-

It is difficult to understand bo'v the vend or c- ~ teuder, their Lordships think that before the ed the jury on beha.lf of the defence and .Messrs. 
can have any claim to receive the priee of the next trial the Plaintiffs onght to he permitted Pope, M.eDonnell, 'Giblin, Martin and Collins 
thing contracted for until he has separated it /. to amcnd their declaration, by avcrring a~ of· 
for the use of the buyer. U ntil it is ascertained ~fer by them to deliver the hops, and a Wluver were examined. It waa shortly a.fter niue 
and i~entified1 it may be properly said to have 'é by the Defendant, which it is probabl~ a Jury o'clock wben the learned Judge bad concluded 
no e~1s~ence: , And yet there is one short pas- will have no difficulty in finding in the1r fa;or, bis charge and the jury retired. About half· 
sage .m Poth1tr, sec. 309, which is opposed to and thi3 will clear the way to the determma· past ten o'clock they came into Court and re-
all .h1s reasottng in the same section upon tion of the real question at issue b~tween the 
whtc~ tho Res ou~eqts rely as eatablishing the parties, viz., the merchantable quahty of tl.e turned tlieir verdict which was in fa.vor of the 
propnetJ:' of ~1 udgment in tbeir fa.vour. The~ hops. Their Lordships tl~ink that tbe costs o~ pla.intitf, awarding five pounda damages 
passage lS t J.t: 1 Il est vrai que dès avant la the appeal ought to be pa1d by the Respond- against the defendant. 
mesure, le poids, le c Jmpte, ot dè::l l 'instant du ents, and that the costs of the trial in the Co~rts Considerable intereat was manifested in the 
contrat, les engagements qui en naisst>nt exis below should abide the events of the new tnal. 
tent. L'acheteur a dès lors action contre lct/'Z The jud2:ment in the Queen',.. Bench was proceeding~, a.nd the Court was crowded dur~ 
vendeur, pour se faire livrer la chose venduP rendered by Sir llypolete Lafontaine Chiet ing the day with members of the City Coun-

. co~me le vendeur a action pour le paiement d~ Justice; Mr. Ju:~tice Aylwin, :Mr. Justice Du- 1 cil and their friend•. Notwithstanding the 
frULt eu offrant de le livrer.'' One may fairly val and Mr. Justice Caron. In the Superior 1 t h a.t which the verdict was rendered 
agk To deliv what? The contra ct does not Court by the late Mr. Justice Chabot. a e our . h . th rt when the 
give the t?in exis en co; ~t depends upon tte • • - " ç_ .. . . • ~ - --. there wu.s qmte a. t rong lll e 
vendor h1ms lf whetber 1t shall ever exi::lt. tnted; and tbe only case m whtch ttfe Amount jury came in, 
When there i a condition precedent to bL:i aw:uded in any ortler made by Justices of the ·under the commtl.nd of a.notber 
right to the priee unporformr,d by him, itis dif.- Peacè directing pa.yment to be. ade of sea- that the seamem bad a maritime lien upon the 
ficult to unddstand how he cau recover the men's wages, can b~ directed to e levied by vessel,-stij,l. no case under the English law 
priee upon a rhere offer to perform di tress nd Si-le of th ship and ta~kle, is wben can be fou nd in which su ch o. lien bas been eu-

The Chief Justice treats the present case tH the party directed t'o pay the same is the mas- forced, ~\ftot· ~o long 11. l11.ps~ of time A.nd the 
one where tbe ~vendor hasexecuted his contractJ ' ter or owner of the sbip. (Merc~ant Sh_i~pin_g passing of tiJe ve!lsel into the bands of a thirdo.. 
a.nd b~s doue all that depends upon bim to en~ Act, sec. 523.) ' he reason of thts provtswq 1s party witbou't notice. By the law of France 
tltl~ lnm to an action ex venrlito agn.inst th(1 gbvi , \Ï.p • not 'br- sn ch a Jren is extioguished if, aft.er a voluntary 
vend'ee, and be goes on to say tbat from tlJe ~ det· maüe against a peraon w o a . iiale, the vt~Ssel ha.s tnH.àe t~ voyage in the nl\rue 
momet the vendor bas otfered to· delh•cr tln~ i made, is neiti:J.er owner nol' entrusted w1th and at the risk of the new purchnser, and 
t~mg sold, a~s put tlu Yende~u rL posi- the possession or control of ber. Even if the without obJ~ction on the part oftGe privile~ed 
10ntore~v 4hin.s:-i~-atttl ·iek oft Justices bad hs.Qjurisdiction, and the orders creditor·ofthe vendor. The celebrated Manne 

vendee. But ho' as the vendee in a position had b~en vu! id a~ tl.gainst Kellow, the former Ordinance of Loui' _'"[V, confines this privllege 
to receive the hops in this case? He could not m<1.ster, tbev could not have ju3tified the sei7.llre to tbe wages of the sailors employed on tb.e 

t 
go to the store and help himself out of the llulk of the vessel ; and Keaue, the new mas ter, and last voyage, wuich provision, with the. quah-
to.the proper quantity. And as to the bops his people shewed great forbeara~ce in not re- tic:1.tion just mentioned, i:; also tonnd 1n tbe 
h.eLDg at the risk of the vendee, the Chief· Ju~ sis ting by.force an attempt to setze the vesse] present Uornmercial Oodo of France (e). The 
tlCe i.s here Jirectly opposed to the autbority ot under illegal pretences· Their resi:>tance won)d lt~.w of EngLmd bas aoiOtJteù no arbitrary :rule 
Poth:cr, in the passage which hus just been ~ have been Justifiable, though the conseqnencE:s on thi:l subject, but holding the lien not to be 
ment10ned. It ~ust alwn.ys be borne !n miurl might bave been lamentable indeliül~ leaves the circumstances under 
~hat,, by the terms of the con tract, the delivet y ln this view of the c11.se it becomes un.neces- wbich it' shitll be enforced, as agl\inst rhird 
m th1s case was to be made hy the vendors, .aar y for me to inquire into the legal effect of pMtÎ$;!S, to the discretion of th_e o.ourts, to be 
and tberefore that an actual ùelivcry by them, the o.rrangemeo~ which Mr. Ritchie was indue- e rcist!d as justice may reqntre Ill the pecu-
or ac~s dor.e by them which were equivalent to <•d to enter into with ~ft·. O'Farrell, tbe A~tor- Jiar circumstances of each cttse, whe_n one .of 
a d.~hver!, were a necessary preliminary to ney ot tbH seamen in order to r.ecov!;~ qu1etly two innocent parlies must necesscmJy sufler 
t~etr bemg entitled to the priee. This the" possession. of thè vessel, so that she m1ght pro- by it3 bein -allow or di:iallowed (f).: n~ 
Uourt appears to have overlookeù, for in theu· ceed on the voyage wh1ch she bad commenced strot1 g~r t1.i pr eut could nrlse fo..,. ,. 
Judgment they say that "it was fully in the Nor is it perh:lp:> necess11ry to comment upon its dis11.llowan\}e. 
A~pellants' power to bave set apart, distiu the attempt now tnil.de to revive and enforce 'Under tnese Hten1n tl! ~ Ilot. 
glllshed, and taken away five tons weight of the warrants n.fter a lapse of four ycars, and have no hesit tion in dismissing the clatm of 
go.od and mercbantable hops from among the a.g inat a bona fi•le subsequt!nt purcb11ser and Kinsley, aud relieviug tbe owner f~om 
Sll.ld ùales," thereby attributing to the Appel- owuer into whose ha.nds the vessel passed np- bil under the tuul given by htm 
h\nt the performance of acts whicb by the con wards of titree years n.~o, without notice, and Cil. , with costs against Kinsley · 
tract belonged to the Respondents. unrler whose owuership the vesse! hus marle 

The Judgment therefore proceeds upon fal~e sever11.l voya~es to this port; tbe warrants .Messrs . .rones & Hearn for the Promoter. 
gro~nds, e;en if it was competent to the Oourt having bèe\! moreover once execute? by the .Jiessrs Donbar Ross, Q. C., & John U'Farrell, 
to glve a different kind of relief to that whicl~ ~ seizure of the shi p. which terroinhted m the ar- foL' tbc Clatmant. 
the :l~i~tiff:> claimed in their Declaration. ThY ·rangement mttde by Messrs Rite hie ani 0'- R 1 (b) 'fhc 
Plamtlfh demand damages ~or breach of t 1 •"" Farrell. Admittt'ng hypotbetically, that the (a) The Partridge. 1 Hngg. dm. dèp. ~< 1. 7 (c)

1 

ll... Mary &: Doro~hy, L. Cs.nad& Vice A w., t>p. tber '' 
contract on the refusai of the Defendant to ac- service hnd terminated,-tba.t the seamen were In the 111atlùt" of Blan~~ard _ Ba;Xt"L a~an~a \'le; 
cept the hops endered to him. Tbe Court bas · entitled to recover their wages,-that the pro· Barn & Cr<•sd 244 (dl lhe coua, · . • 1 · · l 

d Adru l{t>() 164 (e) Ordonnance de 1~ ~n!l,~c, tÀrt 
con verte the proceeding into a suit to enforce ceedings before the .M•tgistrates were regular,- 'l'it, Il . Act.l6 Code de c~mmerc~.Ltv. d 1 1

1
tl -

the per~orance of the con tract, which they or- that Üte order against Kellow, who waa not Hl:J <fl The IIer~ynn, L . can·:d,_a' actl A m. P· 

or mtend to order their nt to be could be enforced a the Ulc La.w 49" 
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gera or . ers, any or . 
difftcully 1n regard to what been so delivered It · · 

_ 1..-ls v~W:;~~b. IIÎstent with the duties and obligations of the m~ter 1r UJÏt· 
BQâftA •· / and ~?';!Id be injurious to this branch of commerce, th~t hi:re

1
Ps: 

the facts of this case ma! ne stated as follows :-Mesen. 1? pons1b1hty should b ( d f, h 
C""ld-ell, Crawfiord and Co. or london, in pursuance of ordert ·~<- ...L ,j d r· • • · e con mue 0~ mont 8 and years after such 

• " . . e 1ve~y. 1 ~e s1lence of the cons1gnee in su ch a case is a • 
from the Respondents, purchased d1vera goods for them m Lon- lsumptlon agamst him and he cannot be ail d fi pre 
don, which appear to have been purchased at No. 27, Austin luches to exercise a ;ight which must inflic~we 1\ ter -so grebal t 
Friars, London, in sixteen packages, whereof the case num injury on the master. an unwarranta e 
btred fou rte en., contained am.ong~t other goods, th ose the. value 1 T~e f'1:9Visions of the French Ordinance of 16B1 on th. . or •hich was m controversy 10 this cause. They were dell ered <J are JUSl and equitable. It directs that no action 0 d IS aomt, 
at abe office of Caldwell, Crawford and Co. by Christopher r c 1 be mamtnined on the part of the merchant or con ri eman ~an ~.( 
8teaty Prin~e, their clerk,.to a London c~rter, to be conve_yed / c-' the mast~r üa damage~~. accrued to goods on boarJ !r"'hi~ ~tÎm~} /V 
10 the london Docks. Nelt~er th\ aforesa1d agents of the Res· / tl.•e constgnee hal! receJVed them without protest.t This is ~~n-
pondenll, nor .any persan ID the1r employ, accompanied thct suJered tu lH' n ec~ssn.ry for the ense and convenience of trade, 
goods. Mr. Pnnce saw the cases a.nd package3 on the quay ~ ~c.-.4 ~ and f~r the _securuy of perons concerned in it, that aU contesta 
about an hour .after .they had been p~t into the custody of the / j and dlflkultu:s may be r~gulme.d without delay. The more mo· 
carter. Mr. Prmce. dtd not see them 1h1pped, anrl did not know ~ dern commentators on th1s Ordinance comme nd its decisions as 
when they were shtpped~ Th.e f!late of the Great Britain who of g!'lneral b~nefit, anù of great practical utility,* and, on this 
was examined under a CommiSSion, addressed to the Mayor or ~t:7 " r,arucu.lar J!OIDt, one 0~ them observes, "il est intéressant que 
New Ca!ltle upon Tynf!, deposed that they were regularly stowed ,, celu~ qua a ~ne act•?~ à former pour cause de dommage ou 
10 the hold of th!'l sh1p, and that they were landed at Quebec, to " avane, de fame se~ ~1hge?ce~ à t_ems, pour eu faire constater , 
ali appearance 1n perfectlr good orde.r, a!'ld taken away by a · ;ç;-/ ~v; " la nature,, la qunhte ~t .1 esumau~n relativet~Jent aux circons· 
rnrter. nnrl conveved hy htm, by the dtrectwns of a clerk of the ~-' tances, à l effet de qum 1l faut qu 1l fasse fa1re la visite des 
Re11pondents, to thei~ store in the Upper Town of Quebec: the / " :: Marchandises ~u du N~vire, et qu'il fasse dresser un Procès 
clo• 1 k not accompanymg the carter. On opening the pack a ePs Verbal de leur et!l~· part.Ie pt ésent~ ou duement appelt>e." 
the clerk of the Respondents found that this particulnr case, No. Although no deciSIOn of the Enghsh Courts uponthis question / 
J4, dirl not require thP. use of a hammer to open it,-thnt it was has bet:n.adduced,_ yet as the general principles of law in ail 
fa!lt_en,·•l 111 one end. by one. nail only. and at the. other by two, eommtlrcJal countnes, as regards the duties of masters of trading 
whtch ofl"ered but ltttle resistance. The .other na1ls appeared to ~ yes~els, are drawn from ~he same sourc.e, ~ave the same objecta 
the clerk to have bet.n eut ~y a sharp Instrument, and to have ~ # an Vlew, and a~e founded m reas.on and JUStice, we must consider 
been recent! y clone. No nollce of this n.ppeared to have bPP.D them ail applymg strongly here m favo~ . of the Appellant, and to 

1;,·en by the Respondents to ~he Appellant : no survey called say thut .as th.e R~sponde!lt.s had. rece1ved the case in question 
upon tbe packagfl; and no cla1m set up for the value of the goods ~~/ and retatned. lt, wlthout glVlng nut1ce to the Appellnnt within a 
1ftÏI8ÏRg tàerefrom until th~ following.season_, ';Vhen t~e P-resent ' reason~ble lime, <?1 tl~e los~ and .damag~ complained of, they are 
4emana was made and acuon brought. The b11l or lading con not enbtled to malntam thr1r action ngat'lst hun • 
.aaïned at its foot, the words "contents unknown." f _ Judgment of the Court bP.low reversed, with costs to the 

Tbe ease having been argued in the lnst term and a con11ent • L7 L1A Appellant. 
JUle made, that)udgme~t should be entered in vaclltion as of the ,1--;-W 1 • , • 
J.ut day of the ferm, hts Honor Mr. CHIEF JusTICE REID was / / E . 00 nch 8. Corn. Law. P· 46.-Joues on Camers' p. 91.-1 ' 
P.leased to forward with the judgment the following remarks

1

upon .L mteBgdoni6P8•1671~· 1 
·r· 

ibe case :- ~ r • • 1v. , 11. 12, art. 5, 
This action appears to have been instituted by the Respon- ~~Pardessus No. 730. Ibid, Tom. 1, No. 543-Poth. Charte 

dente, marchants in Quebec, against the Appellant, m11ster of the A/ ~ar~te, N?! 38,-~ Boulay Paty. P• 325-Boucher, Institution au• 
.tsip Great Britain, t'or the recovery of a sum nf ~110 15 10, _ (. ~ ~~t. rOJt m!f:rill!lle, c ; ~7, ~o. 2508-9. . . 
lteing the value of certain goods and merchandize said to have ~ Va.hu hv. 1, Tlt. lN, art. 5 & 6 m nous. 
lfferi ebjpped by Messrs. Caldwell, Crawford and Co. at London, . THE WATE3-RArE QUE8TION. ·~ 
oo tlle 16t'b of August, 1831, to the Respondents, and pacl(ed in _...../7/ j 

,_. No, 14, which it is snid, was broken open on ?< ~ Our readers will recollect tha.t sorne c rres-
1De said ship, and goods and merchandize to the above ~ ponàence took place, in the columns of this 

~
illqed and removed. • _ . . p aper, relative to the right of the Corporation 

T e AppeUant has setup tbree p~mts . of defen~e- to th,_s act10n. ~

7
';P to im pose the full water-rate of tv sh'll' 

Jiti e want of proof that the partJcular goods llll'tuestwn were in the d ' 0 1 mgs 
~ned in tbe said case, at the time it was received on honrrl - . . poun o~ the annual asclessed value of 
ae~ a~d ship. 2dly. The want of proof that this case, after it .,, ./ bUJldt.ogs occupted as shops only and not as 1 
..na defivered from the ahip to the Respondents on the wharf at a~~~ dwelhng-houses. For the benefit of tbose who ///7 / -:1 
QUebec, was sately conveyed to the warehouse of the Respon· wish thoroughly to understand the mcrits of / ~ .t'- /v 
de'!ts, ~nd thf!re deposite~, in the same state and condition in 

7 
·'- the question, we subjoin a judgment rendered 

wb!ch 1t bad been so delavered.-And 3dlJ:· The want of any ·J'ji ~ by His Honor the Recorder, in the case Qf 
notace or demn.n~ on the App_ellant for los~ or damage alleged !O . J" The Ma.Yor et al vs Gl , t z 1 • b' •h 
have been auatamed by the Respondents m regard to the 11a1d / . . -! ' • • ovcr e. a ., ~ m w Ic 
gooda and merchandize, until the return of the said ship to Que· / thiS q.uestwn was r a1sed · It. Will be se~n that 
()ec, in the year 1832, ~~ /"~ the ISSUe tn rns upon the mtcrpretll.tiOn at- ~ 

In a eaae of this kind, where the right of a Plaintiff rests upon / / ta ched by law to the meanin(J' of the word 
the mere legal ~esponaibility of n. Defend~nt,-where n~ pers~mal " ~"store." We subjoin the judg~ent in full:- j 
frand ~ ~o\luston can be a!tnbuted to h!m,-t~e !a!ter 1s entJtled ~7_ ~ /) " The Court-having beard tlle parties by 
to avaJl htm~e)f. of everyp?l~t that ~an eJth~r dlmlmsh 0~ df!stroy ,. z~ thflir respective counsol cxamiued the r't f 
tbat respons1b1hty. Now 1t JS certam that 1f the goods m que•· ~ ' W 1 o 
tion were not delivered on hoard the said ship, or if there be no · /.Y summon~, and the ac~ouut thereunto anncxed, 
proof of that delivery which in law is the same, no responsibil"tv c....~.? as weil as the exceptiOn or de. fen ce -of the De-
.can attach to tbe shtp or master. In like manner, if the casfl ha·a fe ndants, and the admission of facts produced / /q 
bHO deliver~d in the same state in w~·ich it was received on /7 in this cause by the said parties-nod on the 
board the sh1p, but bas passed through d1fi"Prent bands before the l .. -L-/ ~ 1 7 whole duly deliberat.d · 
damage wlls discovered, the presumption ~ill .be in favor C!f the / " Considering t hat by' the A ·t 18 Vic._ cb 
maater. The Court however, does not thmk tt necessary m the ' . . v . • 
present instance to enter particularly into the merite of thoae two ,/' / \ 30, ~ec. 2, th~ Corpo;atwn of tbe City of Que- ~ 
JlOints, and of the evidence adduced thereon, as they consider 7~ ./ /7J' bec lS authonsed to Impose, by means of a by-
the other point of defence, namely, the want of notice to the Ap· y law, an assessment or annual tax ou the pro-~ 
pellant, af\er the delivery and receipt of the said case, during an prie tors or occupants of bouses or otber build-
unrea~onable delay of sever1_1l months, and .after the departure of -r;. · ~ .//Li iogs, in the sa id city, for the cos t of the supply 
the sh1p from the port of debvery: as sufiic1ent to exonerato the ;çv - of water furnished by the water works of the 
Appellqt. v 'd 't 1 t t 

Aa thela,rr as attaehed ~eat responsibility to the mast~.f jn sa i .c1 y, name _ y~ a a.x or assessmen , ~ot ex-
rd of go under h1s care, and makes him liable not ,/d. ceedm g two shillings m the pound on tne an.. , ? 
for negligence or miscondnct, but for th-at of otheri ~ - ,. JtUL\U yalq.e a.~se8s~d f)n occup.ied uses, and // p 

~bip, soin lik.e manner it ~xtends. to him a PfO· half t'he said sum ôn tot!' annual valu ŒSS 
..tiicflarge of h11 du CODIJ&tent w1th the res on /i' T on l'Stores and other similar bu4-ldin~ 

smility he thus incurs, an e nature or e trade in wllich hf ls - ~~ 1 ~- 7 .. " Considering that, by tt·-lty-law dateù 30th 
•~p_loJed. . . . , , J une, 1857, the said Corporation ordained that 

Wb!n a slnp amve~ at the port of dehvery,. the ma~ter ne· __ / / the proprietors of occupied bouses shall nay 
ceasarily bas many objects whlch demand attention and daspatch, rr 7 L. j J . f . d -
and as the interests of his employers require that llis delay in / for the priee O .water Supplie a~ a.bove, ~nan-
port should be ns limited as possible, so it appears reasonable nual tax or assessment of two sb1llmgs m tillh 
and necessary for the security of nil parties, that a consignee of pound on the snnual assessed value of the said 
go~d.s, having any cause of complaint, ci_the.r as.to short Jelivery ~

7
.L'..J bouses, and half this sum on the annual assess-

or mJury done to those goods, should nonly 1t w11hout delay, that V - ed value of stores and otber similar buildin 
!ln op(Jortunity may be given to.the. master to make the ne~essary ! no t occupied as dwelling bouses. v 
mqumes to detect ofl"enders,-1f ptlla~e has been prneused on · _;;;;? .-./ " C 'd . h b h ' ? y· 
board of his ship-or to make satisfaction for ~he loas. An imme· (...../7" ~E • ODSI enng t at, .Y t e statnte ~2 IC. 

diate examination into the facts and circumstances of the case is 

1 
(1859) ch. 63, sec· 13, In order to Ù1spcl aU 

beat calculated to ascertain the truth, and to secure the interests _A) . _ doubts arisiog AS to the interpretation of the 
of ali parties: and as dai! y .chang-es may. occur, and th~ depar· ~ ~ _, word '' store," in the said several acts relative 
ture .of t~e shtp be uncertatn, the necessuy of such eürly pre· to the water ·.vorks, it is decreed tlw.t, he nee-~ 
cauu.o~ 1s s~rongly apparent. . . . for th the word " store" should mean build· 

lt 1s m evulence here, that the case m questwn was dehvered Â) . ' d f th t d 1 f d b 
to the Respondents, in the same state and condition, asto out· Ua~/ 10 gs use or es orage an sa e o goo s Y 
ward appearance, as when received on board the ship; and 111l Y w holesal~ ; . . .. . . 
the authoraities of law say, that when the master ol a trading / " Cons1dermg that lt lS not proved, m this 
veseel has d_elivered t~e. _goods to t~e ~~n~ignee, his duty is fui·...._ d~~.J cause, that the house or building occupied by 
filled, and. h1s responslbiltt~ ceases .. l h1s ought to appr1ze p-· the defend an ts is occupied as n. 11 store," ac-
auc.h CUIISign~e, that e.very JnSt~nt ?f t101e he all~WS tO ~lapse ,Y / COrding t0 thP. definition given tO thiS WOrd by 
alter such dehvery, wtthout obJectiOn or complamt, carnes a __-f' _/ 1 b · b s:- •t ù . 
presomption with it in favor of the master that the goods were t/7 a-~ the statu t.e a~t erem e1 ore. Cl e ' 
Sllfely delivered, or that no blnme is to be imputed to him. But " Constdenng that the sa1d defendants nd-
aftilr the delivery here complained of was discovered, and noe mit tha t they are the lessees of the bouse or 
only days, but months, allowed to elapse, and the ship to depart building mentioned in the account annexed to 
~efore any objectio~ or c~mplaint was mad!l,-the Respondents the said writ of summons

1 
and tbat they were l::....f=======::p=-~~ 

m th.e mean ume d1sposmg o! th~ goods ":lthout the ueual .P.re· ...-., the lessees of the said bouse during the space 
c:auuon of a survey and exammauou of the1r state and condmon 0 f . h · f f d · 
when received,-to auach responsibility to the mas ter und er such ::r ~~ 0 t t me ~reu~a ter men wne. ' . ~ 
circumstances would be unjust, as he is, or he may be, thus ta- • " Constderw g that tbere IS due. t~ the said 
ken unprepared and unprovided with the means of defence he 1 plaintiffs, b~.t.h~> qiÜil h"n<>; 9.....,.0; ·p':pnërni ê.ÎV 
bad in his power at the time of delivery. From the~oment he su .f.r, ,;T ) &MOHOJ I'B n . 
del!vers the packages he bas received accor~ing to his bill of 0-te p • 
lacbng,. he is entitled to cons id er himself ~xonerated from ali fur• ' . L'r' • N Y d W 0 0 
1her , and consequently to g1ve up any recourse he ,::r n A 

li'.'.l:t-.-.;:...;.:,;;=.;:....:::::zc:~!!!.:~'retained against his seamen, his puee.!!: 





ow, 
of an hour be fore noon, 

(Reported for the Morning Chronicle.l served them jitates tbut they were de li 1·ereù to 
hiru by 1\fr. O'F.arrell, and thu.t they were re-

E AD:\liRALTY COURT.-LOWER CANADA. \ turne. into court immedit~.tely afterW<ll'd&, that 
', y, oiothitt a quo.rter...o.f aA..4o a~ the 

Tuesday, 31st Jamtary, 1860. . trials were had immediately before ~lr. Belleau 1 

THE HAIDEE,-Kempth(;rn. ~ IH1d Pierre Martial B.udy, Esquire, auother 
. . , Justice of"' he Peace, Mr. Maguite hn.viug then, circumstances .Mr. Hobbs the 

Thts was a suit brought by :bornas H.obbs, a.ccordit 1o 'hat is prol"'ed to be bis usual present owner, apphed for and obtA.ined a' writ 
Liverpool, Merchant, to obtam possession 'of cnstom 1 bour, go ne ~wny for a short ti me of possession, against ~ins1ey as a wrong doer, 

the British registered ship Haiùee, alleging that The .c: ta le heorge ~e1hu, who tnH.du thP. a~d. the vess~l was dehvered u~ to him, on his j 

be was tbe o-Juet· and tbat po_session thereof fler~l, hiles ·!r. ,..\laguire gene.rt~lly hearSilll·i L~ gtvl~g . se~ur:ty. a~ befo:e mentwned. (a) 
'. . . . ~;-~ decide::; co l,nn s of seamen fùr wnges; and v~ Ot the JUriSdlctJOn of the Court in causes of 

was wrongfull wttbbeld from h1m by lhchard [ ~Ir. ,\laguire himself stA.tP! that it is gnite un- possPssion there is no doubt. (b) . Fwm the 
Kinsley. The fa.cts co nected with the deten- 1~sual to mak ny su~mons t0 the P ce office ~· i!lt an dent ti me~ the Cont·t o.f Admiralty bad 
ion of the vesse! are fully stated in the follow- c~ teturnable ~.t noon Kellow appe. red, but does //1 consta~tly enterta~ned both petltory and pesses-

. d t th' d d d . 
1 

not eeem to have mA.de any prop~r defence, or 1 sory smts concermng the property nnd employ-
ng JU gmen 19 ay ren ere ln t le caufle. to have she~a tb Lt he bfl.d ceased to btl mn.ster ' ment of sbips; and althougb after the Restera-

THil: Cou_R'l', (Hon. Henry Black) This is a of the sbip, or tht:t.t t!:Je cnmplainttnts were en-""-' tion it was intimated by the Courts of Common 
Clf\Se techmcaily knowo as a" cause of passes- ~ g >, ged for a voyage which bad not terminu.ted 1 Law that questions of disput.ed tille were not 
aion,': the object in which ~s to obtnin. the r~s-~ and :Vhich by the articles of agreement wa.s tc: prope7ly cognisable in the Admiralty, and after 
torat10n to t~e alleged nghtful owner of a term10ate in Great Britain. Nor doea itappear tbat .tlme the .. Court was very tl.bSlemious in 
vesse!, of wll~ch he avers that he ba~ he~n that the magistra.tes were made aware of or in- the mterposttwn of its authority in cases of 
wron~fully d1spossessed The pt·oreedmgs tn quired into these points; and au order was 1 mere disputed title, its jurisdiction over causes 
tbis court commenced on the l4th of Septemoer, made in eacb case by .Messrs. Belleau Rnd Bar- ~,of possession W<lS al ways retained; nor was 
last, by the prom.oter, !-'bornas Hcbbs, as tbe ~ _z / dy in tavor of the compln.inants ; the sums ' any iutimation ever given by the Courts of 
owner of tbe shtp Ha1dee, wbereof E !ward ll.Wttrded for wages amounting to .±:60 7s. 7J. Comn.on Law that the Admimlty should aban-
Kempthorr ~vas tben magt<>r, of the burtheu of and the costs to L20

1 
which sums Kellow wa~ ~71 don its juri;;d_iction over causes of possession; 

688 tons, st11ng out u. warrant of arrest, upon ~ commanded imrnediately to pay. By tbe Mer· ~!and the practtce of entertaining such causes 
an affidayit m~tde by his agent, n.ccording to the chant. Shipping Act, under wbicb the proceed· 

1 
bas been. constant and uninterrupted . Tue 

practice of the court, that he was such owner, ings were haè, if, after wages are la.w- rules of the Court, establisbed by an order of 
and tbo.t she. was wrongful.ly detain.~d and witb- f11liy due by the terminatiou of tbe V<lY· His 1.ate Maj_e~ty in Oouncil, .under the autbori-
beld from.h1m by one R1cbard Kmsl~y, and a~e, an arder is m11.de for tbe payment ty of the Unt1sb Act of .Parhament tor regulat-
otbers acting nnder his authority. Upon the thereof, on a pn.rty who is then m~ster or O\Vn- ing Admiralty proceedings, contain provisions 
return of tb~ warrant a decrée of po?session wa er of the ship, and the amou nt is not pa.id by expre.ssly app!ic~ble to causes of possession i 
m(Lde, ordenng the vessel to be deh vered to the the time aud in the manner prescribed in the and lndeed wnbm the last few years the an-
pro.moter, C:? his giv~ng security to answer su.ch flrder, the Justices who made the order may 

7~ c~ent jttris.dict~on ol the Admiulty in ca.;;es of 
clatm~ as Kmsley nnght legall.y ,have i secunty e-~ d~rect the .a.mouot remaining unpn.id to be le- di::; uted t1tle bas been. ackno~l.edged a~d con-
was gll"'en, audon the 19th ot !:Septemb~'r, •.be / - vted by d1stress and SA.le of tbe slip, het· tac- firmed by a.n Act of the l3nnsh Parhament 
vesse! was delivered to him uccordingly, and kle, furniture and apparel • Kellow , was not d. or cnn tbere be any doubt tbat the case be-
pror.eeded on he: voyage home. The promo ter. ~-f ru~tster, nor bad the voyttge termina.ted, but fore us is a cause <•f possession, and within the 
baving filed his libel in the cal' se, Kinsley, by 'l Messrs. Bellen 11 & Bardy on the Sl\me 8th of jurisdiction vested in this court as to suc!.} 
his cla1m and answer, set up uo adverse ~itle / November, (1855,) Lsued under their _bands C:tse~ . . G:-ne.ral.ly the. occ~:sion for the exercise 
to the vesse!, but a~leged that. be had se1zed. 7 ~ and seals, eigbt warmnts of distress, direct-, of tlns JIH!Sdlctwn anses m cases b~tween part 
ber under the autbonty of certatn w1uraots of mg the sums mentioned in the orders and costs ownel'il who cannot agree respectmg the em-
·distres~, therei_n recit.ed, nod that b~ dld not to be levied by distress and srtle of the vrssel ployment of tl~eil: s~ip~; and _the ~ourt baving 
otberw1se detam or Wltbhold possessiOn of the 'rhese warrants were on tbe same day b11 nded m st~ch cases J~lrtsdJCtwn to <1et~10 a vessel '!t 
vessel from the promoter. . . by ~fr . o·Farrell to George :-feih\0, f~ (~onstable, ~?e ~nstanc~ o~ o?e part owner! tt must à fl!r-

Tbe fa~ts of the C!l~e as they are d1sclosed 111 who went to Cap Rouge to PX~cute them, but twn, ha~e JUTISdlctwn to de~a10 ber at them-
the pleadmgs and evtdeu;.e are as fo~lows :-In found that the Haidee ha.d been remov~d,, .)'Stttnce o; the real owoer agawst a. ~ere ~vrong-
1.'00 montb of August 185a, ~ fl~1dee, \.hen whet'ennun be returned to ~luebec ttud gâve t' /-'·,doer. 'Ihe euorm9us amount of m1sch1ef and 
owned by Artùur Ritchie of (.~u<>bec, and om- back tt:e warrantt3 to illr. O'Farrell. On the injustice wbich might be perpetrated if the 
~anded by Rober_t Kellow al:l mas ter, was ly- next day, (the 9th Novernber,) Mr O'Farrell put'( ùou:t bad n0t su ch power .is _too obvwu,s to 
!Dg a.t Plymouth lU En gland, bound on n. voy- the same warrants into the bands of Paul Thi- t'l'-jreq1ure umment; A.nd full1JUSttfiea. Lord Ten-
agt"l from Ply mon til to Qnebec or nny port or btludean wi th instructions to execnte th~m on / tadm'$ re mark in Blansbard's ca§Jl, tb a.t this 
ports in Nc~rt.h America, and back to any port board the Haidee, th~n lying at anchor in the jlll'isdicti~m of tti aou~t .of Admiralt_y is a 
or ports ot d1scharge in the United Kingdom hstrbour of uebec, oear the 1slantl of Orleans. Z- m_pst usetul par~ . . e Jllr. ru~lt>nce o.f the 
J,unes Ettiott and seven otbers were engaged Thibaudeau as ~isted hy Godfroi Prendergast country (c); and 1t ~ practttal ülustratw.n of 
RS part of th_e ,crew. for the voyage, and signed and by MO\'enteen men e 1 ga11;ed hy Mt<. O'lt'ar- t ~he correctness of th1s remark were requm~d, 
the u:lual sl11 p s arttcles or mariuer'~ ngreemeut. rell, who w~nt with T.hem, proceeded to the 'Lr 1t wonld be hard to find one stronger thau the 
The Haidee sailed from Plymouth on or 11.bout Haidee; tlle toaster w:ts absent, and tbe pilot presen~ CI\Se. . . . . . 
the 17th of August, anù 1\rrived at Quebec on h!!.'l"'ing refuaed to prty the snms mentioned in .Havwg, theo, clear J~nsdiCtt?n Ill t,he c~~~S(', 
or about the l:H ot October tollowing On the tne warrants, Thibaudeau caused the anchor thrs C~)ur.t bas necessa~lly the ;lgh\ o.t de~ldl.ng 
l5th of the same mon th of October, Robert Kel- to be weigbed, and the ship to be towed ~r.k: every lllCld~n.ta.l questiOn whtch an:les ID ~t: 
low wa'l dis::harged by Mr. Ritchie the owner, to O'Bl'ien's wb rr in Diamood Har out·. and th~ valldtty o~ the warrants. u~de.r ~luch 
and Michael Kee.ne was appointed mast"r in bis 

1

. ~ When there Richard Pope, Esquire, Adr.orate,- '/. the Hatd<>e ~as smzed~ and the JllriBÙJCtJOn. of 
stead, and hia appointment duly entered npon hn.ving, ns he sta.tes. at the instan::e 0~1·. t~e two Just1~es who 1ssued them are such m-
the reg1ster of the vessel. On the 5th of Nov- Ritehie, the owner of the ~hiQ, obtained from ?rdental questiOns. No~. the seam~n, ~t who~e 
ewber following Eiliott and the St'ven other r. Ba dJ one f-U'h Justicel:l who issued the 1ns~ance the proceed~ngs were lDSlltuted 10 
senmen befort~ rPferred to, ba.ving witfnlly dia- • warmnts, 'wha.t~~ rrn mt order ùdre::n>ed to whiCh these warrants Issued, were eugaged f,)r 
obeyed a. lawful commat<d of the new lllll.Ster, Mr. O'Farrell. absttJ.iu from H-ny further· pro-~ a voya~e from Ply.molith to. Quebec. and ~ack 
~lichael Keane, were by Lim brought betore f::/ ceedings up~n receiving from l\lr. Ritchie n. to a final port of d1scharge ln the Umted Kmg-

John ~Iaguire Esqui 1·e, Inspector and Supetin- guarante'e tbat be would pay Mr. O'Fa.r.rell ll.ll _ l dom.' and conld not therefo.re ~nd~r the 190th 
tendent of Police, and a Ju;~tice of he Peace / cl~tims costs an.d charges whi<..;h the seamen sectiOn of the ~lerchnnt Sbtpptng Act, sue m 
for the District of Qnebec, and having admit- /i;: might 'hft. ve agaio3t him or·. the vr.ssel, in the~ any cotlrt. abroad for. wages, an~ could not sn.e 
ted the agreement t:ntered wto at Plymouth, 1 event of the orders being confirmed on appeal ..,.. at ail nnt!l the ~ervtce bad termmat~d, or un tl~ 
were convicted of tbe offence; and were seve-~, or on certiurari,-presented t.he same to jfr. they .bad been dtscharged. The service. bad no J 

rally sentenced to be imprisoned iu. the commun L O'FtUrell on boMd the vessel, with a gUtuan- termmat~d,, and th~ seamen were .uot dlschnrg·t 
g~ol for a per~od of one . week, n.nd were co.m- tee signed br Mr. Ritchie to the required effect. ~ e~ i and 1t lS ce~rt~m. th~t ~he J.usttc~s cou,ld n~t 
mltted accordwgly The gron nd upon whlcb 1 ~Ir. 0 Farrell accepted this gutuant.ee, !l.nd gave • ~lv~ ~hemselve::s J.uusdlc.tion m tbta ca:;e, dy 
these men a.tterupted to justify thelr ùi;>obe- up possession of the vessel und ordered the • findmg that as a tact whlch was n?t a fac~ ( .~· 
d.ience was,. tbA.t the mail ter had been ch>~.nged bailiff !lnd his men to leave he'r and go on shore, j T.h<'y were theref~re nbsolutel.r: wtthou~ JU'~~;~ 
~IDee they s1gned the agreement; but this de-_, te}ling them ht; had been satisfied by Mr. R1t- \ / d!ctt~n,_ and the"' hale proceed!Dgs wet: f~~md-
fence, Mr. Maguire correctly held to be invalid. cbie The vessel tben proceeded to sea.. Jo. nonJudtce, and the orders and wa~ran :> 

Un the 6th of November Kellow institut~d pro- '1 ln the year 18!16 'l'hom»3 Ilobhs. (the pro- --/ ed oo them were of course also .voHl. The/wo 
ceediôgs in this court, ro'r wnges alleged to hA.ve moter) purcbased, the Haidee, ar;d btlS ever F J•Jstices. may bave be~n _decelv.ed; ~·u~ t;om 
H.CCrt ed to him. On the 7th, the ship heing- since b-eeh the sole owner ~~.nd Ill possession of / the hurrled nnd unusua m~nner ID w IC d ~~{ 
ready tor sea, ttnd the serYices of Elliott and- th'lt vesse!. And sbe btt.s sin.ce heeu comrpand- allo~·e<: the wbole proceedmgs to be con ~cf 
the seven seamen being reqnired orl board, Mr. ed by fil"'e ditf<>rent masters. fl.nd bas made ed, Jt IS cle•tr tbat the r~ecess:lry n~ound; 
Maguirt!, at tue request of the ma.ster, issued a./ fiye different voyages to l.lnebec arr.' there precaution to H.Void deceptl.on, was no use y 
Wtlrrant, under the power given by tbe ,\l,.r-7' rospectively on the 19th of May', 185 ,-on the [J t!lt'm The v~ry ~hip's a.rt.lcl~s werc dno~ p~l~ 
chant Shipping Act, for tùeir ùi<~charge from 29th of t5ep~ember 1856 -on the 2ôtb 1\lay, du<*d or reqtmed, though lth 15 plrove y 11 ad 
g

ao! d h · ~ · · ' . ' ' 7 d. / \lngui~e and by Mr Pope t at t 1e se&men J 
. an t e1r cooveyance on board the l:lhlp, 1857,-on the 8th of Sept~tnber, 185 ,-au %. . · ' .· . ' · b f, r 

1 
Mr ~la uire ndmit-

for the pnrpose of proceedin{! on the voyage, on the 30th of Aurr 1st, in 1859. •• ~~ 10 the pre v ~ous case e ~ e "tt · g Ir 0 b'ar-
and they were accordingly conveyect on boH.rd, ~ On the 8tb V~f S;ptember 1859, ~lr. 0'1! arrell ted the arttcles, and tb~lr A orney' c~uld bE' 
bnt on the sarne day they went to the office of~ put the e'j_ght wak',:~nta issu~d by Messrs. Betle•lU rel! ~us~ ha v~ k~own th at ~0.~:~rr;~~ngdom to 
Jo!Jn .O'Farrell, Esquire, Advocn.tc, where Ré né & Bardy, OQ. tbe 8th ofNovernber, 1855, iuto the ega Y r?ug tt ro.m t : ann; if the clldms for 
Gabnel Bellel\u, Esquire, a Justice of the Peace bands of Ricba.rd E:insley, a Uailiff and Consta- Qnebechwdlthbout alrticlehst .. the u~ual manner 

ttended , t d · h' ·d ) d . . . tl H· 'd wages a een >rong 10 :> , ,as s ate Ill Hl ev1 ence, an ble and ltlstructed httn to serze Je al ee, . M M · b ld uodoubtedly bave 
swo.re each of them to a claim and corn plaint t unt'ess the full amou nt mentioneù in them werc • beto~e dr.· tlrg~lred e ~ou f the ar ·ete be-
Rga.Inst Robert Kellow, ns mas ter ot the Ha idee, · pA. id him on demand K inslt>y accord ing ly, ~eq 11 ~r~ the r;-pro uc ~~n · 

0 
ri 'dic• ion arisina 

for wages u.lleged to be due to them respective- .P accomp.mied by one Patrick Ford, wen t on t•H e 
11

1m i an w~nt r 0 Jtse;vic~ b~ina tbu~ 
ly for services on board the ship from the 14th boMd the ship tb.en lJ ina at a wharf in the 1 ~ fro~ t le non-~rmwa wn ot bave b~en di;mi.:>s· 
~f August to tbe 7th ot November, on a VO.} age harbour of Qu;bec a.nd o;; the refusai of Kemp- roda eBpate~t, t / c;ses ~use further deceived 
r.om .Plymouth to Q•Jl'bl'C, anù as if the ser- thorn the master 'to pav tba cums ctem!Lilded, 1 ~ utht er ~: lees ~r st whom the pro: 

VICes tbey had engaged to perform hll.d termi- aeized the &hip wito her.tll.ckle. ~Ir. O'Farre l wa~Y?uc o~ \.e luw, a~a;~e orders made WllS 

nK1.ted. O'pon these corn plaints summonses to immediatPly afterwards eRme on bo.1rd, and cee 
1~gs were ta {;nt:n ship and J1ad n<Jt 'been 

ellolv were tilkell out by Mr. O'l•'n.rrell, dated brouabt t'ourteen men aa.s keepers. seven of not .t eu ~1ast;rho f Oectobe~ or for upwards of 
7th of No b bl tl " . 1 da ~ so smcP. tne t:>t o • . . 

l v<>m er, returna. e at n..>on on 1e wbom remA.med ou board ten or e even yo, k b ~ th roceedings were l!lSU· 

. tbese se~ed ia t~e Uourt Ilouae.w vessel was released ori!_:_r_~f- this three wee ·s e ore e -
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Mo ... THEAL, SAT'ClWAY, 28th Fehrnary, 1857, 

• G PltESE~-r: 

The Honorable 1\Ir. Justice DAY. 

" " " S.:-.n•rn. 

" " " ~Io.-uELET. 

" " " lt-\DGLEY. 

•. d 
Judgmcnt. wa::; to-day rendered in the follo\\iug <.:a..:es by the Hou. ~[r .• Ju~tice BAuOLEY :

.JEAN BAPTISTE DORIOX vs. THE ..ETNA I.NSURANOE CO.; 

AKD 

JEAN BAPTISTE DORIO.N vs. THE PROTECTION IXSURANOE 00. 

' t:::. 
f Attorneys for Plainti;(f, Me::;srs 1\IoRI<~Au, LEBLA .. .-c & CAsSIDY. 

Counsel1 U. S., CnERRIEr:, Q, C. 

Uounselfor Defe11dants, JoHN HosE, Q. C., cS. C .l\1o~K. 

. c 
hese tion~ arc brouo· t for the recovery of the amount of an insurance effeetetl bv 

• ~on certain property at t. P ycarpe, dest;oyed by re on the 28t 1 of ..:\:ugust, 184-ï. .1 e building 

insured in th<' two Companies arc the same, and the refusai of the Defendants in cach ca:'e to pay, 

rests on the same ground, viz : misrepresentation and framl. 
The contract of lnsnrauce is defined as essentially one of indcnmity, and tho Ütsurcd is in cou::;e~ 

• quence bouml to establish the loss of the articles for which indcmnity is sougllt, and abo the indu::;ion 

~ of them in the terms of the agreement. It i~ also a contraGt of specnlation on the part of the in:'merj 

' and being so, it demands a full and accurate disclosme of the fads on whid1 the immrer is to base his 

• calcnlations. Good faith must attend the whole transaction, any deviation from this condition beino· 

:snfticicut to nullity the contract; ùut further thau this, the haz;nlons nature of the insnrer' · uudertak-

' ing makes it indispensable, t~at he should have accuracy of informatiou, and it is one of the primat'}' 

rules of iusurance, that a misrepresentation of facts in any way material to be made known to the in-
~ surer, whether by suppression of the truth or by wilful or inadvertent misstatement or omission, is suf~ IÇJ-,2 2 /t?'-
üicient_to_ma]s~ void the contract. The circumstances usually lie within the lmowledgc of the insured -

unly ; it is therefore essentia tha he shonld uot use n · .. upenor ÛÏ(nvlc( ge, to Teüâ w une er\vritèi,.. / ~2. J 
into the belief of any thing \vhich is untruc. During the continuance as well as at the inception ofi-+------

the contract, the best of fait is reqnired, and the in Ùrer must be macle aware of any change likely 
to affect in the least the risk! he has assumecl. Gross carelessness is also ~ufficient to rel case the in-

surer ti·01n his liability. Apply these principles to the cases under consideration,-a Gri:-.t ~Iill, Saw 

Mill and Engine, or Boiter house, 'vere insured with certain conditions, and under a certain description 

- given in the policy. The boiler housc was to be detached from the mills, and to have np connection 

with them except by a shaft working the machiner ' ; the roof was to be covered with tin, and the 

boilers smmouutcd by arches of brick,-none of thcse most important conditious were oùscrved. 

The re were no brick arche ovcr the boil crs, the roof wa · not tinned and there 'vere everal com~ 
( munications with the main buildings by other mcans than the shaft. The case of :Mc:\1orin, vs. The 

• New Castle lm;nrauce Com any, though not offcring such strong poiut..; as the present o lC, is in sorne 

rcsr. cts ver, similar and 1 y well be c'ted. B' he insurancc 10li ·y1 then given, tho pipe leading 

from the ~ngine to• the chi ney vas lo e not mo· mu 1ree e loî\g it was hdw er iu reali . • 
~ix fcet long. The Conrt o · Session, the cause having ari::;en in Scotland, deemed this variation im~ 

• material, but their decision was revcrsed by the Ilous~ of Lords. It is ]H'oved that the discrepancy 

betwcen the real !~lets and the representations ot the Plaintif!' in the rases ùefore us was so great that 

had the Jefendauts beon awar0 of the trnth they 'vould ou no account have taken the insnranee, the 

instructions given to the agent in Montreal ùeing to a •oid any such risks, and "ith reicrence to the 

• co1H.luct of the in~urcd subsequent to the insur:mce, it i · to ùc observed, that gro:'s carole sncss, to u::-e 
no harsher phrase, is imputable to the Plaintitf. The mills were insuretl in July, aud thongh they 

• were not in operation, the :fire took place in August. lt is established by evidence, that instead of "' 

being reserved for their proper uses, the grist mill was macle to afiord stabliug to horse:', and hay and 

F-traw were kept in them. Se veral barrels of tarare alsq_ knowu to have been in the building, and late in (.- J$ /J // 
the very night of the tire, · man was secn in the mill with a light. An extrcme over-estimate of the - / 

damage cau ·cd by the tire ccm to have bcen attempted by the Plaintiff almost, if not uite sufficient 

• ( of itôfl~ to hav;.inùicatcd ud . 1t 1. Tliè glîcst tamati~I ·uy-c1li"J> . men· sc~t ~ town, fa!Js-6-
Ly a large sum short of th )la1 t t l e · m C,(,U).SH.le · tl 1.' .'~e l~a Te ô 

no hesitation in saying thai the Plaintifl:"s improper, ·and unfoundecl, ai lus actwns 

are dismissed with costs. --'--~-- -~-----::::-"""_..,.._........,.._3-_--:::~======~:z::==~::::::::===:_--

• 

• 
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(Reported for the "Muntreal 

SUPERIOR COURT, 
~!arch 21, 1857. 

t :-Hon. Mr. Justic~ Smith, 
" " •' ~Iondelet, 
'' " " Badgley. 

WEBSTER vs. GRAND TnuNK 'RAILWAY:J::GnAND 
RA1LWAYVS. WEBSTEn.-Sroith, J -These 

actions migbt be considtrèÙ as one, and bad 
be decided on tue same principles. He would 

bere express his opinion tbat it was a great pity 
tbat tbese cases were ever allowed to come be· 
fore the Cout·t. The questions involved were 
thost> merely of account, and ouc•ht to bave been 
settled by .Account~tnts, who were . thorougbly 
conoversant witb sucb matters. But fiS they had 









/ /tf 





. .flnd if tbat intenti9n be repugnant to sucb 
principles of national policy, tben the jmport of the 

words ougbt to be ealarged or restrained, so tbat it 
may compa.t with tbose principles, unless the inten· 

tion ofthe Legislature is clearly and maJlifestly re· 
pugnant to tbem,ll Then, · again, Lord Coke, in 8 

reports, pa'!e 8171 said :-"The good expositor makes 

every sentence have its operation to supptesa aU the 

mischiefs; be gives effect to every word of the 

statute ; he does not construe it &o that any 
should be vain or su erllous, nor yet ke 
tio agaiàit express words, but so eXJ)Ou:nds 

that one part of the act may agree with 
other and all may stan~ to~etber. For 
beat expositors of all acts of Parliament in 

all cases, are the acta of Parliament tbemselves-
by construction and conftrring all the parts of 
together. Ail aots of Parliament shall be taken 
a reasonable construction to be collected ont of .i:'A.J------_, 
words of t~ acts themselves, accorùiog to the true 

--~ ~-.. ~--- asd meaniou; of the makers.'' There was an• 
laid down by the Barons of the Exche• 

tn· ... HAvlHm'A case .and to ba found in 3 Reporta, 
ID tel": 
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Jessie M eLaBhlan sentenced to be Exec.uted 

GREAT EFFt)RTS 'fO SAVE HER. 

A NEW INVESTIGA riON ORDERED 
BY 'l'HE CROWN. 

The trial and conviction of J cssie McL~chlan, 
at Glaegow, for the crime of murder have 
caused &n almost uupreCedented excite~ent in 
tlie -publio mind in SootlaL.d, and in Great 
Brittun generally. Tile case ia a very mvsteri
ous one, and o~i.oion is divided :\1:1 to M~L~h
lan's guilt. Meanwhile the prerie~ a.1e discussing 
the ~ros an~ cons of ber guilt, and numerous 
pubhc meeungs have been held throughout the 
country for the purpos':l of memorultzmg the 
~ome &cretarY: for retïpite until turther inquiry 
1uto \.he mystetlOUS cirCUIJ1.8ta.nces anenaiug the · 
case shall have been made Just ~fore the last 
stea.mtr sailed, a. mouster meeting tox: this obj~c 
was ht>ld in the city H11ll, and another also took 
piaCe.. in Edin urgh. Tl1e proceed\ngs at both 
meetings were oruetly and uuanimous. In de
ference to public sentiment, 1 he CrowCl ha.d 
ordere~ an offic·al i:.Jq1Ii1y ior.o the: case, to dis
cpver 1f any new facts con!d be ~t:~tahlisb.ed which 
would entitle \he cundemntd wuman to ihe 
clemency of the Urown. Peu.üng t.hil:l inquiry, 

ro plllctj bctore our n:a· crl:l a rewme 
and of the evideuetl uddi!ced at the 

JES~IE l11LA.CHLA.N'S DECLARATION. 

In Scot) and, when a perron 11:1 arrested charg 
with a crime, the aui'horitks ex:•t'lline the ac• 

1 

cu~:;~d, and take down what be er t-hl:l m~y ch 
to statc with n g>1rd to th~ matter (If accueati<nt. 
The tatemenL tbuil t.t.ken down is called t e 
ptisone1's declaration. ln the present caEe 
prisoner's declaration W'ls taken on the 1 h 
July. She said she was 28 yeurs of Hge, and he 
wlfe of J,lmetl .McLa.chlan, second mate of he 
steamship Pladdâ. She last saw Jeseie McPlier
son in ber owu boute a.t the Broomielaw, on 
Saturd lY evenlng, 1 be 28'h J uut: l~t. On h 
evening of F1id11y the 4th July, abOu 
seven o'clock, she went lo see ber l nd· 
lord's agent, but, not fioding him in, im 
ately returned home. ~htl was not ag.<lin 
of ber hou8e till after 10 u'clock, wbep Ehe ent 
out to convoy home a Mrs. FHtser, a. sea 's 
wi'e, liv1ng in Auderliten. 8he rooched home ~ 
a. quarter past 11, and soon at r went t 
not getting up agaln till bef een Eeven and 
~ig4~ o'clodt:, on :Satu ôay momn, g. Ber E~ 
a. child tbree yea.IB ol age, !opt. m t;ed with: et. 

then made, she gave more partlculars abou; 
box eent to Ramllt~n and her own visit 
Sbe also atated tkat on the Süi or 9th of 

on th, sne despatched to Ayr, by tbe Ayr 
way, a. tin oox, nddressed" 1\lrs. Da.mley, 
to lie till called for," and containing t 
oresses, two cloo.ks, and a. plaid, which 
to the murdered woman Jessie McPherson. 
Theee dresses, &c., were sent t0 ber hol\se from 
Je@S\e McPhereon by a little girl on Frida y, the 
4th July, with a message tha.t they were to ba 
881lt to certain placea t~ be dressed and clea.ned. 
Hearlog of the mnrder, she got frightened and 
adopted thia moà'e of getting tid Of them. 

It wiU be l!een below that the ptisoner ai'ter
:wards made a. sta.tement, which gave an entirely 
f!Hf~reut vel'sion of ber connecüon with tne mur· 
der. 

She went on to d ribe bow sbe wa.s oc ie 
till12 o'clock on aïd tlat'Utd·!y, when she ent 
to the pawn cffiœ of Mr. Lundte, to pawn orne 
silver plate, wh1ch sliè satd old Mr. Fl ing 
bad brought to her the pre.vious eveuing, rtly 
after eight o'clock, a8k1ug ber to pKwn t for 
hi m. He said be was l:lhort of money, bti,t did 
not wi~:-h his name to be given, and directil ber • 
to pawn it in the name of Mary T•lcKay ~o· 
Donald. f\be obeyed these in\;tructkns, a d got 
!.6 lOd or !.6 153 from the pa.wnbroker. the 
a.fternoon Fleming came and receivep. the 
money, and offered ber i5 for having done hl8 
message, req•1esting ber not to mentio:q it to 
any person. She said i5 was too much, but 
ftnally accepted !.4. l'hl~"< !.4 abe paid the sorne 
day to ber landlord's agent, She had ot:M 
money of her own, bowever, tn the 

amountln to !5 10-3. t 





man was sitting v~a~n~.~~~~ .. :,"!~i3~MEf.5~!tj--
he a little boy to hand me the balf-quar~r ad the recoll ctio try thel r e-r 
}o f a.'t the door. ,":JO alWa)Slooking and weary· tba~ was in the door, and it Open.ed ber door. 
ing, wondenng what bad btcome of JesE-ie that And when he opened it he saw the mnrdered 

e h d not m,...de ber appel)rance, 1 l:itoppit .in woman lyiog near the empty bed, and her head 
n gh 12 c? otCJck. I th en thought 1 would go there, with a sbirt or white sheet covering her 
o no dJLe; w 1 lO<.ikei for tlia check- • and::..' blood, and her body was naked as sh~ 

, was born, downward, &nd ehe wal:i lying on bir 
and I got iton 1he bhelf in the pantry. So T f1:1ce. • So he was in an unco state ta.e, and he 
locket the door and went awa.y to the offioo to ran and got in some o' the neebors, Mr. 
Glasgow, and stop;>ct a. wee while there, and Chrystal and soma more o' the neebors. Tney 
then went awa dovn tae the Brii.gate to some were in directly ; and then he wem to the Police 
property that I bad the charge o' there. Offioo, and the P9lice c<:~me d1rectly and took 
Tbere was a ater-pipa burst fhere some tw:> or porlsesoion, and Dr. Flemiui" and Dr. Watson 
three da ys be fore that, and I went doon tK'\e seo were callt:d. l'hey were both on the spot 
if it was a' richt and to see wbether they bad dlrectly; an' it was of no avail, jOU ken tba 
plastered it np ;' it hnd to be plastered up wi' woman was gone ; but it wa-3 regular that 'they 
Ume ye ken. It was w.' richt, and I cam np again should be called. 1 mat!e all my meals frae 
to the office, and stüppot a wee while, till I eup- Frkay till M.onday nicht. I used nae silver 

. poae it would be after two o'clock. When I spoons or forks, exceptin', may be, a teaspoon. 
gaed up a' was quiet, and n,w appea.rance o' (tihown silve::: ~;poons) ls that your son's 
Jase. So this would be aboot twa o'clock. I plaw? Y es. Wcre thcse things U3ed in the 
didna go oot after that tbat nlght, and I made bouse? Alw•lY8 wheu he Wlll) &.t homo the 

" myself some dinner, and got shot bye. And '' silver plate wtt.s uscd. I took nono of the pl~te 
aboot seven o'clock at nigbt the bell was rung, out of the..bo . I did not give any of it to 
and a youni lad cam to the door. He said be anybody on tbe Friday, Saturday, Sunday, or 
was frae Falkirk. I axed his name, and he said Monday. 1 ow the prisoner. I knew her 

would be about half·past nine, 
... "'"""""'"'•"' M.cPnerson workin' awa' in the 

, ye ken ; an' i' the mornin' I was wau-
ened wi' a lood kqueel. 

Mr. G1ff•Jrd-On what fiat of ~he bouse was 
'our b(,-d room ? 

Witness-The ft \t above the ki tchen. I was 
waukened i' the mornin' wi' a lood ~qaeel; efter 

it was Darnley. He said he had promised to ûrat when she was r:ervm' wl' John. That wad 
cali upon Jess when he o"m to toon. be abou ·, thtee yea.rs ago ; but my memory's no 

I said she wasn't in, so he went away. 'Ibis vera guid. 1 !b.ad seen her since she left John's 
was just about seven o'clcck on Bat-- aye service. She eam up alang wi' her husband 
on Sfiturday night. Weel, my shirts-the~e were pa) in' a veesit to Je~:sie .McPherson. I saw ber 
a. dozen o' them-they were on the seree os on the th!i.t night in tho ho use in Sandy!ord Place. 
si de o' Lhe fue, I thought I. would put them bye That' 11 be a twel vernon th ago. Sbe and her 
in a set o' auld drawers I bad to put tliem in. hnsband invlted us 61own te see their bouse, 
The screens were lying in the kit chen beside the and 1 gaed doon. Tbat is a year past. saw 
pantry door. They bad been laid or driven ber again. eince that. The Sheriff I:Jhowed ber 
down. There wae a pantry they kept their tae me. I never gave ber these articles or 
things in, and the screens were eitlier laid or asked her to pawn them. 1 did not see ber on 
driven ower upon it. So I took my shlrts off the night that Jeesi.e went amissiug, or on the 
the screens. There was a room off the kitchen 8aturctay. I never got any moncy from ber. I 
tbat my drawers and shirts stood in. So I laid did not give her moncy on the Fdday or Satur-
by my shirts. There were two o' them ma.rked day. 1 have a liçtle moncy in the bank- il50 
wi' like blood on them. I laid them a' by, and in the ::-aving./ Bank, <~Ld i30 in the Royal. 
I laid the twa on the top of the ithers. A.fter (:3hown pass-books of the Saving::>' Bank and the 
that I made mysel' a eup o' tea. bran ch ot the Royal Bank.) 'lbese books are 

Mr. Gifford-Wben would that be? mine. When I went into the pantry on 
t:>aturda.y morning 1 found the wicket open. 

Witne:s-It wou d pe eight o'clock, l'Fe war- I pulled it tae. It opened straucht out-
rant. I looked for Jess, ayl} thinking she wad wards, and I put oot my band an' drew 

• ma.k' ber appearanoe. I thocht if she ba(i went it ta.e. It was a bit window made in 
at ollowed ithcr twJ. Lqaeels-no sac lood as 

the ither, but it IVas a very odd kind o' tqueel I 
beard. 1 jumped oot o' the bed, an' beard no 
:more. AU waa y i' the course o' a minuto's 

e. It waa'n!\ past a minute till a' was 
C!.Ulet. I heilrd notbing an' saw nothing. 
1 took oot my wu.tch. I was i' the habit 
fi keepin' it u11der my pillow. It wis 
exaotly about four o' clook., an' a very clear 
mormu'. WeB, 1 gied awa.' to my bed efter I 
ihought a' wi:: quiet. I thocht Jessie bad 
got s •mebody iu to stay with her. 1here was a 
bOdy ah :~.' d a sh3ter, and wis stoppin' wi' ber, 
or elso so.ne ither body. So when I beard a' 
was quiet. an.' na. noise, I gaed awa' to my bed 
agaiu, and vn~s'na lang in till I fell aHioop again, 
aod I lay till about sax o' clock i' the mornin'. 
She nsed al ways to come up wi' a. little parritch 
an' milk to me i' the morniu' about eight 
o'clock. She didna. come that mornin'. 1 was 
surprisOO that she didna come as usu!ll, and 1 
lay stiU t1ll nina o' c'cok. Theo I raise an' put 
on TDY cla€s. I Jorgot wbether I wush my~el' 
or no, but 1 went ooon the stair ex:1.ctly a!ter 
tha\. I weot to her door and I gave three loud 

away wi' any freen'a or ,a«:q aintan , sbe wad the iniide o' the big wiudovr, ye ken. 'lhe win 
• mak' her appearanc • However she nev& <lid. dow wac; open, else 1 wouldna hae gotten oot 
1 I 6at up till after uine o'clock:, and then gaed my baud to hae drawn it tae me. (IAaghter.) 

l;ab.aps, an' nae answer ; an' 1 tried the sneck o' 
iUle door-the la.tch-an' tb.e door wis lockm! 
There was no key 1' the door, iO I gaed to he 
dote room door. The store·room door and the 

- {>Qm door is quit-e adjoin.in' o~ch ither 
aistty, an there's a bit winllow for goin' doon 

i to the are a for clc,J nin' the win dow, au' it was 
town open-sta.odin' open. It didna used to 

bè tha.t way ; I never saw it up that Wi1Y before. 
1 drew it tae and gacd up to the kitchen again. 

.he firu was wake an' I put on some coala on it, 
~ it was still burnin'. Thts was on Sa .urday 
xaomin', y ou know. After tbat, gentleman, 
the bell wM rung at the main door, and I gaed 
np to see who it wae. I fouud that it was the 
nExt door nt~ebor-I f, rget bis name-his ser· 
vant, and she we.nted the len' o' a spade yon 
ken, frae the place at the back door. She said 
te me that their people were atl doon the coast 
the night before. As I said, fhe was wantin' 
the len' o' a spade, so I gaed down to the wash
house to get the ~pade. Wben we got down 
thero the do'Jr was locket, and tbere was no key 
in it. 1 did not get the key, and the girl did 
not get the spade. At the e~tme time, yoa }\en, 
when I went out to get the girl th~pa.de, the 
back. door waa locket, and the key in the inside 
of the door, y ou ken. 

:Mr. Gifford-WB. at o' clock was tha.t ? 
Witnces.-It would be about four o'clock, Sir, 
th·nk. After that Mr. Watson, the baker, 

van came w the door, tlie bell was rung, R'ld 
up. llut l' U tell yon first of aU aboot 

:1in-door bei g not locket. (Mr. Glifotd-
tell us tbat.) It w~ DO~ locket ; the key 

the inside. The door was on the 1 teh ; 
, y ou know, uot locket. 'Jbey hwl 

ooL by that door-there is no doot ot 
Yr. Wat.soo, tne b~ker his van 
after, after the 

Bwa.' tae my bed-made roady for bed. On I opened nothing, but just put oot my band and 
Sabbath moming the bell wa..; rung, bu~ it was drew it tao. 
the milkman, and l O.idn't answer. Cro_ss·examined by Mr. Clark.-Hy wateh was 

Mr. Gifford-YoJ. suppose it wa.s the milk· correct 11 t;aturday night. n gangs verra 
man f reg'la.r; when I waukened lt was exactly four, 

Witness-Aye, well, I made my breakfast an' a. ft e, clear mornin'. I didna 1p ve my bèd 
a.gl\in-a eup o' tea., and I biled a herring till't, till 9 v' lock. The first bOdy I spoke t that 
and tha.t was my breakfast, and then made rœdy morniD.,l was the lassie that asked me for the 
for the church. i went to the church ln the len' o' he f pade. That wad be aboOt 11 o' clock. 
forenoon-M.r. AtkmaL's church in Anderston. Tht:re wa.3 naebody in the home tbat I saw be-
'l'he church s~>ait't and 1 cam' straucbt home. fore that time. The milk comea alwavs bé-
:When I was gaun o the church tbere was a tween 8 and 9 o'clock. 'The milk cornes on the 
gentleman, Mr. M'Alister, who was ooming out Mondays same as other day~;, but I didna need 
of his own door. I spoke to him. "fhat was a.' ony that mornin' as I left carly. I don't re· 
I saw. I stayed till the afternoon khk' was member whether the milk boy ca'd onSa.turday 
going in. 1 took a lht of bread and cheese, and mornin' or no. As I saU, I dldna need milk on 
ga.ed awa' tae the kirk again-'-':-Came home, and Monday mornin', as I bad to gang awa earlier 
didna. gang oot that nicht · ag .. io ; and the )ad to cown, and there is a milkshop in our proper-
Dtlrnley, tbat bad ca.'d on the Saturday nicht, ty ln the Briggl\te. I went into that shop and 
ca'd agt4in when the kirk ~:.kaU''• after I came got a ha' penny roll and a mutcbkin flf milk, 
home, and axed if Jessie M' Pberson was in. I and thit was all the breakfast I got on Monday 
sa.id, '' No." Says lie, "L! · 1 at the church ?" moming. (..A..lo.ugà.) I don't thtuk: the mllk 
1 said, '' I did not kiJow." He says, cam on Sàturdiiy mornin'. li's aye brocht 
" If she cornes oot to the toon will she come tae the front door. I did not hoo.r 
tblS way ?" an' J,I sa.id, " f suppose so." the milk-boy ring at ihe front door 
Tha.t was comin' o' the toon, ye ken. And ou Sa.turday mornin'. I did not open the 
so he went away, and I had 10 mor~ œ.lls door be fore I opened it to len' the laas the spada. 
tbat night, 1 tbiuk, hat I recvllect of. I arop I afterwards o~ned it to the b ker. Interro-
ped. up till about half past nine, nnd I gaed gated.-Dld you refui<e to take in the tnilk that 
awa.' ta my bed. On .Monda y momiog, wo had Haturday morning Y I refru<ed to take the milk. 
always to rit>e a little sooner. I hall to rlSe I did not require it. 
about eiglit o'clock and gang throu~h the pro· By the Court.-Are yon rnre, Mr. Clark, th!\t 
perties. We had two or tbree pwperties that he fully understanda the q tstion 1 
pald monthly. Sorne paid on one wèêk and Mr. Clark-I Qill perrna.ded he doe~r, my Lord. 
flome on another, but w~ h<id to collee it every (To witne..-a)-Did you s~~oy to any one tha.t you 
Monday morning . ~o I cam' into the office, and did not requlre any milk tbat morDiog'? Did 
gaed awa' to collee , and got tbrough tbem, yeu mention such a thlng to the mllkboy? 1 
and got wha.t I could, ye ken. 1 went up to the told hlm 1 did not neoo it. " 
dlice after bend, and gaed aff my cash, what I 
ha.d gotten; and then 1 g11ed awa.' hame till I did not reqnire milk on Saturday moJTning. 
.:andyfvrd again. I think it wad be aboot l would jiat say to the milkbvy, "1 don't nood 
atwixt ane and twa. o'clock. I couldna poimcdly any milk." I oould speak to the boy witbout 
58. Y the verra. time. And a' was quiet- opening the door. I thiuk I Ieft iton the chain. 
naething, no a word, nor naething. I keut tb at l waited some time before 1 wont to the door. 
Mr. lfleming wad be h•me; that hf& wa.d come lt ia tikely that I wou1d f!O àown before I was 
up the W<4Ler in the orniug, and tha.t he w:..d dressed that morning. Wben I firat s~w thr 
be oot till dlnner. '0 aoout four o'clock, or door tbat mormng it WU! ju.st on the latch. 1 
may be after, young John cam' in, and his c-.1n Bwear to t'hat. I beard the €(!Ut't}l a. on 
faither followcJ him, and I tell'd him what had four o'clock. When 1 jn.mped off my bed -uud 
tu.' en place'-that I bad not Eeen Jess1e McPher· k~.a.rd a ~:que.el I t.bougbt it mi~hi be oa the 

f l ' d t 0 • them · tben 
son since Friday nignt. st.root. Next. there o :owe w.,. . ' khtd 

(A.t this stage ofLhe exa.mination the :witness's I he11rd it WI\B doon below. lt w~s ju~.t a . 1 
son and granlwn, who were in ()oul"t, werd o' squoel aa if eoroethlng was 

10 distres~. to 
d&.3ired to l<:lave the Court.) thocllt that JeŒit;, bad got . t~ome pcn:on 1tnot 

stop wltb ber after I had got mto bed l cohu d it 
E::uminati<>q res eùr l old my s~n I had tJO.y whnt cauStd the squealing ; but f t~r and 

nwt 2een the servant since Fr ay mcht l aùd"1la: like 1) if FOm•; person was iiJ. great, dis_trCS.\er a 
was astonished and ra w y n th~ staiis., it waii 14, b) ma minute. It w~s a. qmdet af If 

d bis S ran J\'ith him, d . d be"gaéd tb ht 0 gOIBg OOD· 
to tho door aud funt'l tile door locktd ; and be while and 1 never oc i ld bava the t:mse blld continued, tlaen h :::·had to 





i'.";;:ra:~;:-pr ""1lrt for the po 1ce. ug s e 
come back, it never t~dverted for me t& 

for the police, indeed, I was looking for 
bick every minut \ always expectiog tbat 
bad gone away w some of ber friends. I 

t ehe woult come back. It never oocurred 
trouble or murder, or anything of that 

-I saw no marks nor nything in the 
, neitber on S;lturday, 8 nday, nor M.on
I notiet:d th:1t my shirts were maxked 

1 was l~yiug tbem bye, but I never thocht 
mui:der, or any trouble of the kind. It 
struc·.: me that tbere was onytbiog wrong. 

m~ntt,l)nerd to lhtl Fiscal and them tha t tx 
me tbat I saw one or two of the shirts 

............ , ... ,". with iron ore or some•hing like that. I 
that it migbt be blood. D<irnley men- f 

that he ,was . a. f~iend o' Je;;sie'a, but I 
thocht o telhng htm tbat she was mis
I bad nae busintss tae tell him. I never 

onybody ony.hing aboot it. I made no 
at shops about her. I never had ony 
or ditïBgreement with her of any kind. 

no mtlk taken on Sunday, Monda y, 
Rft • • • , . ., ... :ona-.., Sometimes I did not even opan the 

the mü~r came. 
IÏIIfnliZNC;)E Ol OTllhR WITNE8SES FOR THE PRO:i.ECUTION, 

atson, McLeod and Fleming, were ex-
to tàe co11dition the body. 'fhey 
on ll}e body there were nearly forty 

The following conclns'ons were ar
by the medical gentlemen from a post 

et.aminatiou :-lst, th ~t the woman was 
Wilttll"ldei·ect with extrerae ferocity ; Feoond, that 

bad probably taken place within three 
; third, tbat a severe struggle had taken 
before dearh • fourth, tbaÎi auch an instru
as a c!eavllr, or a similar we~Jpon hsd been 

, and would most likely cause dea th ; fifth 
the injuries bad been inflicred befo1e or im: 

NR!diately after death; sixth,th11t ali the wound8 
neck and head, with the exception of 

on the nosc and forehead, ha.d been appar
infiicted by a person standing over the 

as she lay on the gronnd ; seventh 
degree of penetration of the wounds

1 

at~ aiJDe:ars pr<;bable ~hat it was a female, or at 
not a strong man who had iLflict~d them · 

eighth, that the body ààd bten drawn alot1g ~b~ 
obby fl'om the kitchen to the room in which 1t 

found, by the head, the face beiog down· 
and the feet and lt'gB dragging along the 

in 
of which 

fK!~~te~rtrlti():l.ellwti ,,d [)ut~ta.-~!l, nnd a qo ntity of 
phr.,;narktd wtth tlle letter ~' . , the property of 
.Flemmg, was lound to have beeu pawned by the 
accused on the llight of the alleged murdcr. 

Ellube\h Browulie, the servant girl who 
called at Fleming's oo the S'lturday morning, to 
as~ for !he loan of a spade, couoborated Flem· 
ng il endence on tha.t point. He to!d ber tha.t 
the gitl Jessie wu.s out. 

Mary Smith t~stified that sbe was in Jestie 
HcPhtm;on'8 company on tbe 23th June, and 
thrtt, speakiog of .B'ieming, she ~aid : " He hl 
just an old wretch ; he is an old villa in." She 
said she would tell het" more ab ut him at an. 
other time, but did not like to do so in the pre
sence of the busband of the . itnces. 

Mary McPht:rE(\n, foster f.Ïl3ter o .. he deccascd 
testlfied to a conven:ation witb dece:1sed a month 
èefore ber death , wheo. sbe saiù th~t ber h~alth 
was quite broken with that old man. 

Robert Jdirey, police constable >o~poke of fi'Jd
ing a bag ia old Mr. Flemiog's ed-room ou 
wbich thew wa.s a spot whic;} he to(1k t~ be 
blood. He found also in the wom ·1. t.tiipe of 
cotton, having, as he thought, some marks ef 
blood on it. 

Alex. McClll, Assistant SupeJ:inte•dent of 
P_plice, ga.ve ev1dence corroboratmg Jeffrey's. 

THB VERDIOT. 

The presiding J udge, Lord Deas, on the fonrth 
day of the trial, charged strongly against the 
prisoner .McL'*chlan, and the jury, af,er an ab
sence of twenty minu~es, returutd into Court 
WAth a. verdict, unaoimom;]y finding the prisoner 
gdilty of both chargeR, theft and murder as 
libelled. The pris,mer, on hearlng ~he verdict,. 
put ber handkerchief to her faœ, and seeœed 
tremnlous for a moment or two, but she soon 
recovered her flrmoess. Dnring the time taken 

the ,_,lerk of Court->in making up the record 
communie ted wit er counsel and agents~ 

and at tb at sta e, when the J ndg was rea dy t~ 
pass sentence, 

Mr. Clark said that the prisGner wished to be 
permitted to m:tke or read a statement Ol' that 
some one be permitted to do it for ber.' 

L<>rd DJas sdid that the prieoner, or her conn· 
sel for her, was at hberty to make any statement 
she chose. 

The prisoner said-" I desire to have the 
!ttatement read, my lord, for l'mas innocent as 
my child, which is three yt-als o d this day." 

Mr. Clark then read the fol!owing! .docu-
ment:- ·-





wuuiuHII.t~ea to tell him some story or otlier 
it. I asked the old man onoe w hen 

the room how he bad ever allow· 
be provok.ed to strike the girl 

with ber. He did not give 
rœ •• ~~t~c{~Ut1W4,r, but just said, it oonldna be 
bèJ'"d)~,.r;,· although he wa.s very sorcy, but he 

evérything right to Jef.s, ar:1d make 
as Jess very well koew, and il 1 would 

•-•~•n·-· -~~··~-·- what I ha.d seen, he would JlOt 

tome. I said it was a pi•y I had any
do with it, and that I did not know what 1 

... _. ..... _ • . - I ha.d left my child without anybody 1 
of it. JeMie said the lodger woald 

r ....... _ -·-~ of him; that I could go away before the 
came, but that if t~he most tell about this 

ia &be moming, or when Mr. Fleming came 
home, she was afraid she wou!d just have 10 tell 
who dld it, and why. This was before th~ old 

wllo said 'No, no, Jesa; ye'H no need to 
t ·' QDd begged me ncver to say anything 

matter, a.nd he would put everthing 
I said 1 bad no oocasion to speuk of 

I prom1sed ntver to mention it, and 
and he ooulu toke their own wa:;. Htl 
not rest oontent till I would 11wear it, and 

went up stairs and brc.ught down the big 
Bibl~ wlth a black cover on, and in presence of 
Jesat.e he made me swear on the Bible, by the 
Alm1ghty Goo, that I would never tell to man, 
w.oDUtn or child ,anytbing 1 bad seen or beard tba.t 
mgbt betwet-n him and Jebs, and he said he 
would Ewe:u never to forget it either to ber or 
me. Be said that he would make ber comfort
a.ble aU her life. After this he sa.t at the bed· 
Bide. About three o' c ock I would suppose it was 
J~e told him togo aV:J. ben the .bouse. H~ 
l!lld he was very weel wb.ere he was. She told 
me she wanted to ri-e and make water and 
~e got up in bed. I told him togo away 'ror a 
lit~e, ~ch he did, and I bel ect ber o..tt and 
&S818~e :her. She said alter she -rose that she 
feltverystdfandoold, aod'ifshe could get ben to 
the ftre. 1 put a bhmket around her and called 
to ~ld m<U~, and ~ . and 1 tookher ben '«> 
~he k

1 
èhen. l:ihe walltê:d ben assisted by us, 

ut tkink ~h~ œuld have go~e herself Sb~:~ 

of carpet. Tne old man at 
diog bèn to the d-room and t)rought ben 
the pillow a·~d bed·olotbts, al.id 1 put the pillow 
under her heac.J, and the blaokets on ber, and 
tucked them in below her. 15oooe time after 
tha.t she fell asleep for a while, but wakened, 
and complained. th~t she wa:; too near the fi.re, 
ar.d moved herself, with our help, witbont ris
ing from the floer to ber f<!et, a.way from the 
tront of the fi.re, and turned herself, so that she 
lay with lier Jeet in Lowards the fi1e 
&nd ber head futther from it, and be· 
twcen the table and the prees, or in that 
direction. Sbe lay in this pU8ttion fur a good 
while. The old m:m was sometimes ab0ut the 
kitchcn, where 1 reml;\ited, aud sometimes goiog 
a~ut tlle bouse. He was ben it. the bed· room 
more than once. After Jying tltere in the 
kitchen a considerable time, Jessie got restless 
and uue~y. and complam~d of ftelwg wott:e. 
I thougnt she was get.ting sick, al.ld l t•roJgbt 
her wa.ter. In a vljry ~:-hon tiœe I would enp· 
po3e at this time it would be between 1our or 
five,) she got worse very rapidly, antl t<he t'aid 
tome togo for a doctor. W1 h th:lt 1 drew on 
my boots and went into the be 1-room, aBd 
threw on tne French melino drtB4 1 wh;ctl was 
ba.nging there over my O"fn, as it waG .aH wet 
and dr ggle•1, and I put on my cloa&. and 1 on
net. Aè I came out of tbe bed·room the old 
man w comiog down the stai1s, aud 1 sait! to 
him tbat Jes-ie W>!!! very ill, ar;d 1 wa~ going for 
a doc tor, wb~::Ie wo;1:d I go to? fle ea1d be 
didna ken wbere any doctot lived near, but wa.it 
a miuute till I see bow E:he is I kneiiV there 
was a ctoctor in the ne\. hboé1rhood, and without 
waitiC.&g for him, becau.;e 1 lhought he did IJO 

want a doctor, and 1 wishtd oue brought at 
once, I went up stairs to the fruut door, bur. 
found it lockoo, and the key was not w it. I 
went down inro the kit..:beo again. pod be was 
leaniog ov-er Jessie with his bauds on hill knees 
look,ng a.t ber. 1 went forward and asl en him 
for the key, and saw tbat Jes ·ie had become f<~.r 
worse than when lleft ber. 1 t.hought she was 
dsing. She ·,ppeared to be ineenstble, but not 
de~d, as she W<18 movil g . It wa.s the frrst time 
I ·heught ~~e wa~ going to di~, and l saw the 
girl was dring, and 1 insit;ted on him !etting me 
out for a or. He said he o !d ot. He 

Bis own tiUle. aaiq I not 
Iwo 11d,get ooo ijeaher 

llfi'J,wouJa'" ,lliJt, nnd w\{b tnat 1 qp stair 
i.ln.IIPIIKtri' t~'"' tour and ~nèd the shut-" •*- window to see if I 
se.ïr1l119'traO'Eiilltmlog bout 'bè b 6k of No. 

u efi, but eu w no one. Leav
to go in te thoj dirâng room to l 

loo!{" ln trout 1 beard a noiSd io the kitchen, 
and I turned down stairs as fast as I could, and 
as I Cime in sight of the kitchen door 1 saw the 
old man striking ber with ~:ometbing which 1 
SGW af etwards was the mea1 chopper. She was 
lying on the fioor with ber head off the pillow, 
a good pieoe along the tloor, and ne was strik· 
lng ber on the siae of the head. When I saw 
him I sk\rle out and r n for ward to tbtJ door, 
t;rying to him, and then 1 got afraid when he 
looked up, and 1 went baclt up the lob'ly und 
put of the stair, wbere I could not. go f,-trther, 
as I got very ill with fright and palpitation of 
the htart, to which I am sut•ject. My higot 
was caused by hearing him coming out of the 
kitchen, and I thougbt be meant to mmdeT me, 
aB.d 1 stopped and leaned or held to the wall on 
the stair without the ptlwer of moving, and be
gan to cry,' hdp, help.' He came to thes air-
toot and said 10 me to come down, he was not 
going to meddle me. I saw he bad not the 
cie wer in his hands as he came ; and 1 cried, 
'Oh! let.~ me away.' He said he would do me 
no .\larm. I said the girl ii killed, ar.d what 
was 1 going to do, and entreated hlm tolet me 
awJ.y. He came up and took me by the cloak, 
and said that ' he kent frae the fi.rst she 
couldna live ; and if any doctor bad come in be 
t ~le ming) would have t<> ant!wer tor ber dest.h, 
for sbe would have to!d.' 1 Wàl!l crying, amd 
BJ:L1d, ' Oh., what am 1 do, out of my bouse all 
the night, ans Jessie kù:ed.' He !!aid, 'Don't 
be fett.rï:, only if yo•l tell you know abo •Jt 
ber death, )OU wlll Le taken in for it as well as 
1 ; come down, and 1 can ne ver be found out.' 
I went down to the ki chen in ~reat agttat1on. 
I d.d not ltn?w wMt to d~. I WtiS ternfid be 
cause I wilS in tbe bonso and saw the body 
Jying there, and myt!elt connect~d with ber 
death. H~ said,' My lire is in your power, and 
yours is in my power, but if bolh of u~ would 
keep the secret it never would be iound out 
who dtd it, and tbat if 1 woul<J intorm on hi.m 
he would deny it and charge me tlli!.t 1 did it.' 
He s11id it wa~ as mu ch 118 our lives were worth 

006 1 , or -~Ise 1 

on 'o the l bt!se~hcà and begged <•J:ntm 
let me go away,ana I would swcar nevér to reve 1 
wha.r 1 hlid s.;en, i.a case of beu~g taken up tor itl 
mysel• aa well ad htm. He !al4 that the beat 
way would be for htm t<> say tba.t he round th 
boucle ro?bt:d in the momi.og, aud to leave tb! 
larder Wlnd,ow open. He orought th6 drel!èes 
from JèBBl~ s room into the ki1CllèD and "d 
that it 1 would take them awliy and b~y a b:/ 
and take them by some railway out of the w:' 
to some place, ~~ to eend tho box to wme al 
dress. by tàe raUway, to be left till Cùlltld for 
that 1t never could be f?und out what bad be~ 
come of the clotbea. He &nd th at 1 knew very well 
he hked Jet>a, but he was sure that from the 
fi.rst sbe was not able to reoover f10m what he 
boo do ne to ber .aL tlrst, and wnen 1 al!ked hi m. 
what ter.apted hlm ev-~r to stnk~ her. he said r 
k~ew Jess bad a n:ost provokmg tongue, and 
that !ihe bad been cact.mg np lhingè to him 
and he was mad 11t her. That ne b"d no powe' 
o~ speaking whilefi when sbe wa.~ a~ 
hlm, . aud that. he bad jnst struck 
ber ID a . PftBSlOn ; and that even on 
the Sunday Wiht 00-tore he bad jast been on tb 
?r~nk ~1 doi.Dg ihe Bame thtog to ber. H: 
d1chted up the fbor and tht- lobby witb a 

olout, and took ben the bltu.~k.ets aLd the she~ 
ar.d the h»cktug kntfe, and the bit earpet 
into the bedroom. He • cam.e back and 
burned eometh1ng, 1 do not know' whiJt 
-clo.thes. of tbt' .gul's. _He got rome Wiiter about 
the bHllt ID a. tm ?at!m, and wal'.h~J bim~;elf. 
Re had taken oii hto coat, and was in bis shtrt 
sleev~ sinœ aft~r the time he kllled the g rL 
HlS shtrt was aU olood wht:n he tvolt it uff to 
wash himself, Po be put it into the tire He put 

1 on a cle.m one off the Hlreen, and went ben to 
hlS own ~oom and cb:J.nged his trowsers aod 
vast, 1 thmk. He t.ben :wtnt down to the celLn 
for coals, IJ, ough li them np and put tht m on the 
fire. The bt;H rat g. He b&de me open but 1 
sa1d no, 'l'1l not go to the door, go yo~n! lf.' 
It wa.d 1he. mllk boy. ':!'he old ~u.n took :.o jug 
np mth h1m. 11~ was ID h1s r,hirt slt:evt:s Wbtm 
be wcnt up, but in a QOat wbtln be c1.u.e down 

ain.. He b1-ougb.t I&O nulk with h.m. Afler 

that be brought the plate! ~ud aaid l li ·i bet 
ter takl3 this, and pawn H in Lu!Jd !e'~ ~~\>('n ir. 
ihP. name of Muy M.'OJa•ld or lf•Kay, 6, Yh· 

1 cent sl.reet, anr\ nol>-lrlY c )U d t ·e 1t. He nlo.o 

r said 1 ht!d b.;tter uot Pii a i •, Ut put it !lW ~y 
in 11ome place witli d ~ ~etlB. He told me 
that 1 would geta tin 10 an iror.nunger·.; 
for 6s., and to tttke th~ th•Dgs through to E!Jio
burgh _ where I was not known, a.od fiod sorne 
wHter where they oott d be sal'k and never heard 
of. He took out his .ur:;e snd gave me :fol 7s. 
I oonsented to hke be things, and promi::ed 
never to breathe a syll~>ble of what ha1 passed. 
He &aid if I dtd it wonld be my life as well ae 
his, and that he would set me up in a. shop and 
never see me want. I went ou~ from the houat~ 
after eight o'clock, it mlght Le half past e!ght, 
taking the things in a bundle. He opened the 
back door for me, and came down and opened 
the lan.e door witb. the key. I went along the 
lane westward, and berne down by Kelvin-grove 
street, along the BrJ:niehw, wh•'rc J 1t.6" ·be 
people comtng from tbeir work, and 1 w~ur, up 
W'tlshington str~>et to avoid tht:Ul, atld d ,wu 
James Wa.t r btrt.et again, and iu by th~• h.lck 
court into my own clo~>o by the court do~Jr, und 
\IP the stair, wlaere Campbell let me in." 

[With reference to the e. ')ove statement, the 
pnsoner's hw agents have publh:hed an e_xpb 
nation to the effc::ct that, wben they first VlH e-:1 
ber, ber litory was ~ub3tantially a.s ginu in or 
first declarations ; but t.ua subsequently, ou be· 
ing informed of old Mr. Flemh~g's discha~ge, 
she ga v~ them as~ unt of ·he tramuctton, 
the substance of the t;tM.t.ement read ll 'kr the 
trial. This was as far back a~ the 12th Auguôt. 
They thought it best, however, for t~e P?1pose 
~t de'ence, not to adm1t tbat she Wclt: lil the 
hou eon the night of the murder.] 

THE SE.'UE.'~CE. 

.After & shor.t pause, 

if either of us would say a word a. bout it. So be 
bade me help him to Wcibh up the blood t'rom 
the floor, b1.1t 1 s ,id I could not doit if I sh(1uld 
never move. He took the body by the oxters 
and dragged it ben into the lauodry, aad wok 
the sheet and wiped up the blood with it off the 
floor. Th~ sheet and the bla.JJk.ets ha bad 
Lbrown up off the fL)()r on to the end of the ta- ' 

Lord Deas proceedeù to pronouuà'e Rentence 
upon the priifoner. After recapit11hl'iu~ the 
fdcta which the jury bad found establl::~hed 
against ber he said :-Everything has b.;en 
done for yod that talent and jud,$ment oould do i 
and after all the attention tney~have beeu able 
to pay to the case, yon baye b~~ fout;td gu~lty 
by the unanimoua verdict 01 the JUr.y, m w!ltch 
1 entirely concur. Y ou cho~e to pu~ ma defence 
to the effect that a gentleman, Wll()Se character 
up to tbat timo bas heen unstained, was the 
murderer, and you wt:r~ not the murderer. ~ou 
have chosen to repeat tba~t statement ~ow mth 
all the details to which we have now hstened-

'lhe Prisoner here ejacnlllted-" Well, my 
Lord " bnt waa prcvcnted frJm proœedtng fur
tht.r hy the constable bëè!i:ie ber toucbiog ber 
to be silent. . 

rlis Imddhip, after a pause, coutinu.ed--;-1 s1t 
here no doubt, primarily to do o1y du.y ID the 
trial: and the convictisn, i1 there.is evtdence for 
conv.ction. of tbo~e whv are gutl1y ; 
btre and the jnry also and when he ook off the roeet to 

ail 





a&d oaonot themselvdS, and it is im
perative duty, after what has been now stated 
deliberately in writing for yon, t.o say th~ t there 
le not U(JOD my mind 1he shadow vf 8U3picion 
that the old gentleml\n had anything whatever 
to do with the murder. If anything bad b<len 
awauting ro t<how Low dangerous it would be to 
ttte ltves and the iibertl6S of the people in this 
country if tl/é sttttements of prifoneri! who are 
oop!lble of commit ting such a cri mo as you have 
committed ere to oe litHeued to, as aff-dcting 
the cbara.cter, the livea, and the liberties of 
otlier individuals-if nythiug were a.wanting to 
show the danger of lioteniug to t:uch scatements, 
of giving them the least crcdibility, I think the 
enmvle we have now bad of the paper which 
bas now beP.n read to us \VOUld have been quite 
suffioient to S:\tisty us of that danger. l have 
bet:n oounsel for prisooers who sat in the posi
tion in which you now do; I have been frequt'nt
ly ooonsel against prisoners who satin tbt:' poa· 
iLion ln which jOU now do ; and I have bad the 
mil!fortuoe of ~:oitting to try prisoners 
who have sat as you now do ; and 
I am bound to say tha.t I never 
k.new an instance in which the statements made 
by prison~rs after oonv,ction, were anything 
tban in their su\:lstance falseaood , 
fbat h -yesult of ali the ex~r 
1 bave bad in these matters, is to le~d 
t.he conyjction that the person who woBld 
oommitted such cliine as you bave 

i~ s,pable f B'J.ying 11nythi g. 
you ere think that statements such 
have w beard o ..:s fol'truth upçn 

au1~uu1nLJ\'S of this country, there would be 
saf~ty o• the l'~iJN!~~li 

~·t'1Jtlfltèt4~n~~v,erv' fnan. Y our statement 
,ind the slightest 1mpreasion. 

I' oonv t1 t d the imp~e:sioa of a tis· 
~u \~ e se OO<ls as any ta which 
ever listline(J ; and in place ot tending tG rest 
a.oy smpicion sgainst the m'in whom you wished 
to impüc:~.te, I hink, if anything were awanting 
to s~usfy the public mind of that man's inno· 
oenoe1 lt wou\d ; be that most incredible statement 
wht~you ve now pade. I must go upon the 
evidence an tije verdtct. 'fhc evidence 
~ led, it bas beC'n considered, and the jury 
bave unanimously r~turned tbeir verdict finding 
JOU guilty as libelled. I have already Sàid that 
1 canoo~ do otherwise than Fay th:..t I concur in 

' tba~ verdict, and that no other verdict would 
have been consistent with the ends of justice, 
or with the proof in this case. In that stt~te of 
m'Uers iii leaves me no alternative whatever 
ucept to pronounce upon you the sentence 
which 1 have now to read. His Lord!!hip then 
prooeeded to p-tss sentence upon the pliëoner, 
condemning ber to Le removec1 from ihe bar to 
the prLon of Gla1:1gow, thtJreafter to be deta.ined, 
and fed on bread aud water, till l:hturday the 
lltk da of October next ; and upon that day 
to be hkieu f, om tbe Sjld pl iBon to the f 

place of execution of the b11r2h of Gl<irgo'A', or 
'o l!uch otber pl~œ as the Magit~tratee of Glas 
go•:snall appomt as a place of exe~·tion, and 
the by tbd haiJds of the common ex~cutioner, 
to ar'ged by tile neck upon a gtbbet until 
abe de~, and hcr body thereafter b ed 
witbin he recincts of said pdson. His Lord

ip Tery solemnlv concluded by the usnal 
IWol'ds :-i his ts pronotmc!ld for doom. lhy 
God Almigl:ity h•tve ~ercy on your soul. 

'On being rt~movt!d the prisoner, in a voice 
wh ch 1\BS scarcely aud1ble, excla.tmed ''Mercy! 
•ze, He' 11 hae mercy, for l' m innoce""--"n_t_.'~' ~--'-' r LEGAL INTELLIGENCE. 

!.Judgment of tite Lords o; the Judicial Cvmmittee 
of tht Privy Council on the .llppeal of Brown 
v. Gugy, from Canada; delivered February 
15, 1864. ~ 

Present :-Lord Kiogsdown Sir Edward 
Ryan, S~r John Taylor Coleridg~. 
. It ap~eared to their Lordships at the hear
lng of tbts Appeal that sorne of the points both 
of law and ?f fact so elaborately nrgned at the 
Bar, were 1mmaterial to the decision of the 
only question which is open to them upon the 1 

ecord. A further examination of the pa.pers 
bas confirmed that opinion. 

The Apellant !s the owner and occupier of a~ 
water-mttl on o~e side of the River Beauport. 
The Res pondent 1s the owner of the domain of 

port on the other side of the river. 
In the month of October, 1852

1 
the Respond

t erected a wharf on la:td wbich he insista ia 
of his esta te. . · 

. !'h.e Appellant alleged : tha.t this wharf was 
10JUnous to him; and ou the 29th April 1852 
he tc~mtnabced an action against the Re~ pond~ t 

d 10 the Superior Court of Lower Canada, 
0 on the same day filed his declaration. 

th Aft~r setting forth the Appellant's title to 
" J ~~li, and ata.ting that he and his predeces- l 
aors 10 title had for lOO years used the na.tural 
c~~~ent of the dver for working the machioery 

1 

0 6 tbe declaration contained the fol· 
~~~~!._~~~~~~~:~~th~t t~e ~eauportisa 

van 
]lereinafter complained of, been used by the 
Plain tiff aod bis predecessors in the fioating of 
bateaux and other vessels employed by them in 
conveying grain, flour, and other etfects to and 
from the sa id mill ; th at the Detendant in tend
inj:t to in.jttre the Plain tiff in his business of a 
miller dii, between the 16lb day of October 
preceding, and the date of the issue of the 
summons (that is, the 29th October), erect 
lower down tbe river than the Plaintiff's mill, 
and in and upon the said River Be~iuport, a 
certain wharf which nearly traverses the whole 
of the said river, and which materially altera 
the natural course of the river, and narrows 
the ~hannel of the same so mu ch that it is now 
impossible for the Plaintiff to fioat bateaux or 
otber ve~sels to t~~ mill as he was used to do ; 
and that the Defendant has futiber, by meana 
of the safd wharf, prevented the waters of the 
river from running down the oatural channel, 
and compresiled the cbaunel to so small a 
bread th that whenever the waters of the river, 
from the freshets or otherwiae, become higber, 
the said waters recede or are tbrown back upon 
the Plaintitrs mill, by reason whereof, and by 
means of tlie still water thereby occasioned, 
the mill cannot be worked, and that in conse
quence of thé illegal and tortious acta of the 
Defendant in erecting the said wharf, the Plain
tiff bas been, and still is, prevented from using 

f the waters of the ri ver and working his mill 
las he otherwise would have dont>, to his dam
age of the sum of .i:300 currency. 

The conclusions of. the summoD s are
- That the Defendant may be decreed with

in ejght days, or auch other time as the Court 
may_ appoint, to demolish and remove the 
wharfs, and that in default of his doing so the 
P.aintiffmay be authorized to do so at the De
fendaut's expense. 
,~ ~. That the D~(enJant may be ordered to 
pay .t:300 currency for the damage aforesaid, 
and cost~. The whole without prt:judice 
to any further damages that may be sustained 
by the Plain tiff by r~ason of the erection of the 
wharf. ~ · 

The Defendant 'in his nnswer.denied gen
era.lly the allegation3 of the Plaintiff, 
and pleaded various special matters boUt of • 
law and of fact to which it is not necessary to 
ad "rert. 

The cause being- a.t iss~e, a great deal of 
f.videt\~e WI\S produéed On both Bides, and in 
jApril, 18571 the Court referred it to three gen· 
~lemen as experts t~ make inquires and report 
o the Court their opinion on several of the 

matters in dispute, with directions upon one 
articular point to receive further evi· 

denee! (a.) 
'fbese t<,entlemen differed amongst them

selves, two coocurring in a Report, and thej 
other ma king a separa ta Report; and after 
rouch ex pense and delay, finally the cauie came 
on for- hearing before thil Superior Court-Mr. 
Justice 13tuart being the J udge present, when 
the following Order was pronouoced :- ) 

"}èbruary 1, 1860. 
"The Court haviog exSJ,mined the proceed

iogs of record, the cvidenc e adduced, and henrd 
the parties by Couo!el on the merits; consider
ing that the Plaintiff bath failed to elitablish in 
evidence that the Defendant bath erected, or 
caused to be erected, in a.n.(i upon the River 
Beauport, a wharf which crosses the said river 
in any measure, or which obstructs or diverts 
the J}atural course of the same; considering 
that the River Beauport is alleged and proved 
to bi a nnvigable river, and that any obstruc
tion to the same would be a public nuisance; 
and conaiùering that no action by an indivi
qua~tJ.ies r a public uisa ~ u ss t~e party 
brin~ing ch actio~ as recetve spectal ' and 
par,ticular. damage. tliêrefro ; considering tha.t 
the said Plaintif!' bath faile o show in ni
den e t.ha. e as r~~eive~ any Jpecial or par
tc r age fro111 the erectioh of the present 
whar.f,-doth dismiss the present action with 
cost2." 

From this decision the Plain ti tf appealed to 
the Court of Queen's Bench, anq that Court, b.y 
a majority of three .Judges to two, aftirwed the 
J udgmen t, and f-rom the decision of these two 
CouFlS the ?tesent Appoal ia brought to Her 
~1ajesty in C0uncil. (b) 

'l'ho only question on which it is our duty to 
a.dvise Her Majesty is, whether the Judgment 
dismis'.!ing the action ought to be reversed or 1 
vnried; in otht>r words, whether the Appellaot 
at the hearing below established a case which 
entitled him, secundum allegata tt probata, to 
any relief. 

1'he action is founded on the allegation of 
damage ca.used to the Pla.intiff by a tortious 
act of the Defendant. It complllins both of 
injury already suffered before the commence
ment of the action, and of continuing lnjttry, 
and seeks appropriate relie( in respect of each 
complaiot-compensation, in mqney: for ~he 
first · and demolition of the wharf for the 

'rbe ourts below bave that the 
flainti(f bas failed to prove any damage wbat
ever sustained by bim from the works of the 
Defend?nt, either before the commencement of 
the actwn or subsequently. 

Can we s11.y that citber of these findinis is 
erroneous? 

As to the first, its propriety was hardly dis
put~d at our Bar, and, indQed 1 it did not 11.dmit 
ot q1snute, 

..As to the second, although there is a great 
deal cf confticting ttJstimony, and mucb room 
~or doubt, two Courts bave come to a decision 
m fo.vour of the Defenda:1t. The question is 
one upon which the Judges in the Colony are 
more competent to form an opinion thau we 
can be; and 1t i11 not the habit of tbeir Lord
s~lips, in this Committee, to adrise an 1\lte.-a
tïoo of a Judgw,ent, ~nless they can see clearly 1 
that, upon sorne pomt, there bas been o. mis
cardage in the inferior Courts. This we are 
unable, in the present case, to discover, The · 
observations of Mr. Justice Meredith show tbat 
he has exttmined the case with the utmost ·care 
a.~d impa~tiality ; and the clearoess and tempcr 
'it.tth wl:üch he expresses the conclusion at 
which he bas arrived add great weight to bis 
opinion. ...... • . 

It was Sl\id 1 however,-and this ia the point 
relied on by tbe dissenting Judges,-tho.t it was 
unnecessary for the Plain titr in the action to 
pro"re actual damage; that the action might be 
maintained as one of deno-nciation de nouvtl 
œuvre, and that in . such action it is sufficient 
to prove that \he work cotlfpl.!\Ïned of will, or 
probably may, b~ attended" witb injury to the 
Plaintifl'. # 

But the action of denonci~ttion de nouvtl œuvu 
is of a. different descripti.on f.r~e pr.:tse~t; 
is founded ~pon a different a tate orcircumstan
ces i and seeks dilfllrent relief. ln auch an ac
tion the Plainti!f: claims llrot~ctiqn against a 
work oommenoed, and stiU in pro,r-eSB, by 
wbi<'h, if completed, hEhclle~S.~hat he will be 
in)ured. 1 

If such an action be brought it api!eo.rs tbat 
the .Judge may either interdict the further pro
ç.ess of the work or requiro securi':r, to be 

ivan by the Defendant to the Plaintiff agains"t 
y iojury which be may sustain; but wheo 

work is completed this form of action is DO 
er competent. -.~ 

This llppears to have been the law of Rome. 
In tbe Dig., lib. xliii, tit. 15, "De Ripa. muni
enda/' after a. sto.tement that any protection to 
the banks of a public rinr must be made in 
auch a manner as not to binder...navigation, so 
tbat any person who ap{7rebends injury from 
the work may apply to the Prretor for an ÎB· 
terdict to restrain it, and may obtain security, 
we find this passage:--{'§ 5. Etenim curan
dum fuit, 11t eis apte . opus factum oaveretur, 
Nam post opui factum, persequendi hoc io
terdicto Dlllla. facultas superest, et1~m si 
quid damni postea datum fuerit; sed Lege 
A'-}uilia experiendum est." 

The law nod form of procedure of Rome 
seem in this respect to have been o.dopted int 
the law of France. . f 

In Da viel, "Cours d'Eau," tit. 11 Du Do
maine Public," par. 471, it is distinctly laid 
down tbat by the old French law: that is, by 
the. law now prevailing in Lower Canada, the 

( denonciatiM du 110uvel œuvre could only be 
1 maintained if instituted before the work was 

completed, tbough by analteration introduced 
by the Frenc4 Code, the luw in this respeot is 
now altered, and the action may be maintain
ed in respect af a work either "fait ou com
mence." 

Tije :Ju thor says : 
"Je dis nouvel œuvre fllit ou commencé. 

Sous l'ancienne jurisprudence la dénonciation 
n'était plus recevable du moment que le nouvel. 
œuvre était termin6; c'est ce que cette action 1 
avoit de spécial, comme aussi la faculté pour 
rn.titeur du nouvel œuvre de continuer son 
travail en donnant caution et la restriction du 
droit du Jnge a suspendre les travaux sans 
pou voir les faire détruire. Mais sous nos nou · J 
veau droit la dénonciation de nouvel œ?vre est 
assimilée aux au tres actions possessotres par 
cela que les droits n'ont pail réproduit le~ ~ùn
ditioos particulieres q ul la chara.cterl31Uen t 
autrefois." 

In this case there is no doubt that the work ' 
wàS completed before the act.ion was com
menced and the relief songht is difft~rent from 
1hat w

1
hich according to D~vi~l, could be 

granted in ~n action of denonçiatio~ de nou•el 
œuvre. But even if the present su1t co~ld. be 
,regarded as an action of this descnptwn 
it would be equally met by the oLjection that 
the plaintift' bad fa.iled to prove th at the work 

would be injurions to him. · J 
It wns tben said that, however the l~w 

migbt be, if the bank on tbe ~ace of wh1Cb 
this whar is built were the pnv-ate propt>rtJ 





creféD(I'&IIi\1 a disti 
the bank is, ln trut . 

riYer and a portion tbe pubhc do-
ani 

1tha.t a work encted upon it is a 
nuisance of which any pl\rsQn intereated 

a right to complain. 
t the bank in question is a par.f, of th~ 

of the river, and a portion of tb'ê'public 
ain is not in terma allegeci by tbe plead
. rl'he averment was said at the'llar to be 
tained inferentially in the statement that 

the wharf erected by the· defenda~t nearly 
traverses the whole of the river, which it 
would not do unless the bank form~d part of 
the river. If the fa ct were essen tial to our 
decilion in this case, we sbould feel great 

in holding th at the plain ti tf bad 
sufficiently put it in issue by his declara-

ion or established it by evidence. 
But it is not iu our opinion necessary to de

cide this question. The law of Lower Cana• 
da, as we collect it from the authoriVes, seems 
to stand th us:- · · 

An officer suing on bebalf of the public bas 
a right at bis own instance, or on the appli<'a
tion of any person interested, to call for the 
demolition of anJ work erected without 
license on the public domain, and he is nol 
more required to prove th at the erection bas 

1 

occasioned actual damage to the pnblic than a 
private person who complains of a wrongful 
invasion of his property is obliged to prove 
that it bas occasioned actual damage to him. 
But although such officer may, if be thiu1t 
proper, take proceediags to abate the nuisance,. 
be is not obliged, nor is it in all cases his duty, 
\o interfere. A case · oê thi3 kind is put by 
J»rudhon·, in a passage cited by Mr . . J. Aylwin. 
Ife says, "lt may be that in tlie case of a 
dyke erected in the bed of a. navigable river 
the dyke may do no iojury to the actu4l state 
of the navigation, as being built iu an nrm of/ 
t.he river where navigation is not practised 1 

and which nevertheless does not on that ac-
1 

count cease to be a part of the public domain.' 
This supposed case bas much resem.blance toJ 

the present. The particular portion of the 
~iver where the channel is snid to have been 

tracted does not appear to have been actu
ally in use by the public for the purposes of 
nuigation. 

If the public officer refuse to interfere, an in
dividual who suffers injury is not prejudiced · · 
he bas still his action privee, by whicb be mâ.; 
recover damages for injury all'eady susta.ined1 

and the abatement of the cause of sucb iojury 
!or th: future. The public and private action , 
are sa1d to be not only independent of each 
oLber, but essentially distinct in their object. 
The fl\ct that the place wbere the work is erect
ed is public .property, ia or course very import
ant in both cases, in regard to the right of the 
defendant to do wbat he bas doue but it does 
not, according to the law, as we ~an collect it 
from the authorities, supercede the necessity of 
\he plaintilf in a private actiOn provint.t that 
b~ hl\s sustained injury by the work special. to 
h1ru~elf, and beyond that which is common to . 
tbe public at large, and this, as we bave al· 
ready atated, the Plaintiff in this case bas fail~::d 
~d~ • 
~poo the whole, we must humbly ad vise Her 

MaJesty to affirm the J udgment1 and the costs 
must follow the decision. 

We cannot part with this case witbou notic· 
ing t\Vo subjects which bavé attracted our 
attent\on in the cmnse of the discussion 
though they do not bear directly on the decis~ 
lon. 

The first is the manner in which the case 
has been conducted in the Court below 1 and 
~he enormous expense and delay which have 
~ltt>nded the proceedings. Mucb of these ev ils 
11 no doubt to be attributed to the parties, who 
aee~n to ~ave been more anxious to indulge 
Lbe1r feehngs of hoatility towards each other 
tha~ to a.mve at a cbeap and speedy determi- ·] 
n&ti.Oii oftbeir rigbts. But much must also be J 
attnbnted to the unfortnnate course adopted 
b.y the Court in directin:z: the reference to ex
perts-a step wbicb appears to us !o ba~e been 
:necessary and to bue led to no sati~factory 

Bult, but rather interposed difficulties in the 
w~y .of L?e decision, and to bave occasioneà 
cru~unabon and recrimination amongst persona 
::tt~g as o~~ers o.f the C?urt, little creditable 

e admmistrat!On of JUStice. 

d
T* ~thJr subj~et to Wbicb we tbink it 4 t t9 

a vert IB th' 'I' · ... b Is: wo ot tho J udges bave àent 
ome l~ng an.d v~ry elaborate arg11ments1 snp-

• Y a C1lat10n 9f nu~erous a.uthoriiie 
~gamst the decision . of the majority of the 

oqrt. . • ""?: 

lt wae asserted by the respondent withoqt 

l
any contr~~tdiction on the part of the Appel-
ant, tbat these · bJ ~he di . 1\rguments were not dehvered 
oauae b ssenttng Judges at the hearing of the 
Liea b' bu~ were.tirst made known to the par

y eing prtnted as part of the record be- 1 111• If &he tb us e be accu- } 

we mua say, res 
learned persons, tbat the course so pursued by 
them appear!l to ua open to great objection. 
We think tha.t their reasons for dissenting from 
tbeir colleague!l sbould have been-stated pub
licly at the bearing below, and should not 
have been reserved to influence the decision ir. 
the Court of Appea.l. (c.) 

We have thougbt 1t due to the general inte-1 

resta of the suitors in the colony to mnke these 
remarks, in order to prefent wh1\t h'ls been 
dOJle from growing in~o a pfa.çqce, t4ough it 
~ay qqt have produc~d aqy miscl:\ief iu thid 
particulnr case. 

The Attorney General of Eugla.nd 1 Sir R4\\q~ 

dell Palmer, a,nd Mr, llompas argued the case 

on b.ehalf of the Appetln.nt, William Brown. 

Colonel Gugy, the l{.eapouùent, nrgued his 

own case in person before the Lords of the 

Privy Council, as he bad done in the t o 

Courts in Oanada, '.t'be argument before the 

:Privy Oounoil took up flve d·lys, in the enrly 

part ofDecember last. 

(a.) This ordor wn.s givcn by :Mr. Justice ' :Mere
dith, Mr. Justice Morin, and :Mr. Justice Badgley 

(b.) The m11jorit.y was composed of Chief Jus: 
tice Sir IIypolite L11fontaine, Mr. Justice Moro
dith, and Mr. Justice Charles MQndelet. 

(c.). These dissepting J\ldges were Mr. Justice 
Aylwm an4 ~lr. Justice Duval. 

=---~---::-'":"--~ ;j 
INSURERS A D INSURANCE COM-

PANIES. 

Insurers and Insurance Companies bave greai 
reason for congratulation, in the result of the 
proceedings in Chancery, which were Iately 
instituted by Mr. George Edwin Taunton 
against the Directors of the Royal. If those 
proceedings bad been successful, public con
fidence would ,have been \'ery seriously shaken 
-Directors and .Man ;;ra Wtl ltl · ba v be en 
placeù in a po ion of intolerable difficulty
the business of Pire Insurance would have sus
tained a heavy blow and great discouragement 
-and an immense amount of mischief would 
have been doue. The decision of Yice-Dha:t~· 
cellor Sir William P_age ~ ood is as "erfully 
COI?~ended .by C • erat!Qll 'Q OliC pol\cy 
as 1t IS obv!Otlsly 10 accordance with reason 
and substanti~l justice, 

The facts of the case are so familiar to our 
ren.ders tha.t it cu.nnot be necessary that we 
should reca.pitulate them at any length. The 
Ro~a.l Insurance Company engages, by its 
polic1es, " to pay or make good all such loss 
" or damage by fire as may bappen to the pro
perty insured ;"but the con tract is endorsed 
with certain conditions, and one of those con· 
ditions is that the Company "will not ba 
" responsiblo for loss or damage by explosion, . 
'' except f0r such loss or damage as shall arise 
" from explosion by . gas." Un the lGtb of 
Jannary last, a fire ·oeèurred on board the sbip 
Lotty Slcigh, theo lying in the Mersey · and 
the immedia.te result of that fire was th~ ex
plosion1 with terrifie violence, of a large quan- l 
tity of powder, which bad bee11 takon on board 
for exportation. Many hundreds of houses in 
Liverpool and Birkenhead were more or less 
seriously iojured; and the iirst question which ' 
occurred to every mind was, whether tbe suf
ftlrers had any remedy, and especially whether 
the Insurance Companies woulêlmake good the 
loss. 'l'he Director!l of the Royallost no time 

1 in answering the question for tbemsel ves. 
They met upon the very n~xt day i and, with 
the pro~ptitude and liber~lity Which bave 
charactensed the management oftbe Company 
from the v err com~oncement .of its operations, 
they reaolved to wdemnify every owner of 
property, who bad insured against fire in their 
office, for the damage which he would otber-
wise have sustained in c?nse~uen?e of the dis
ast~r. lt was the propnety of th1s resolution 
whtch \fr. Taunton called iu ~uestion , He 
represented to th9 Oourt of Cbancery tbat the 
Direotors ~ad exceeded tlielr powers-that tbe 
lqsses wh1ch they proposed to recognise bad 
been occasioned, . not by '' fire,'' but by the 
" concussion of the air"-and that every pa.y
me_nt au~orle on account of those losses was in 
pomt of fu.ct1 a misapplication of the C~m-
pany's funds, by which he, as a sbareholder, 
wus prejudlced, and of which he was entitled 1 
to complain. 

Now this species of argument-however 
plausible upon the face of it--discloses, when 1 
~arefully examined, a ludicrous confusion of1 
1deas, and is utterly fallacious and untena.ble. 
It ~ssumes tbat the powers of the Directors are 
stnctly and inexora.bly limited by the legnl 
liabi!ities of the Company i and that they have 1 
no nght whatever to settle a siorrlc claim 1 
wbich coul<!_ not, in a court of law >:enforce~j 

never, as r as we now 
ed on the part of tlle claimants-and it cer 
tamly has not been conceded on the part of tb
Company-tbat the damage, in this én.se, coul; 

, bave been recovered by any compuls ry pro
c~ss. It ~as nut technically within the terms 

1 
o t~e pohcy. It was not damage ùirectly re-
sultm.g fro~ "fire," and the explosion which 
occastOn~d lt was not an "oxplosion hy gas.'' 
If an actwn bad .been brought ag11 inst the Com- . 
pany, ~nd the D1rectors bad thonght proper to 
res1st 1t, they would have bad no doubt 
perfect1y valid defence. But the same thin a 
mP! be a.i.d in a great number of other cases i! 
W~ICb clatms are habitually recognised and 
P~Id. One of thes? cases ~as noticed by the 
'VICe-Cha.ucellor himself, m the course of the 
argum~n\. and is especia~ly ad verted to in the 
affidant o. l\Ir. J. B. Johnstone, who is officially 
~onnected Wlth the Royal, as the secretary of 
1~s. London Board of Directors. '' Tlle po
heles o~ the Royal Insurance Company," 
~,ayi th1s gentleman, " do not in terms 
,:, extend to d~mag: cau.se~ to one honse by 
~ water used 10 extmgu1sb1Ug fire in another 
::bouse.; but it is, and bas been, the innriable 

practice of the Company to pay for d11.mage 
" so caused, and it would be in the highest 
" degree prejudicia.l to the interests of the 
" members of thé Company if the business o! 
" the Company were conducted on the prin
'' ciple ofp11.ying no more thau the Company 
" could, by law, be compelled to pay." H is 
u11necessary to multiply illustr11tions. But 
there is just one other instance, of very corn
mon oceurrence, which suggests itself to our 
own mind. It is the first impulse of every 
prudent man, occupying premis~s in the im
mediate nei~hbourhood of a. burnin~ building,. 
to remoTe his portable property as rapidly as 
possi~le out of harm's way i and we know 
that, 10 the hurry of sueh removals, articles of 
value are very frequently injured. Wha.t 
would be said to the Jnsur~tnce Company wbich 
ebould refuse to repair such injuries, or to in
demnify the party insured by an adequate pe
cuniary equivalent? Would not such refusai 
be scouted as preposteroug and po,itively di:l
honest? We are quiet s tbat it would; 
and yet the "loss or damage" would no more 
be occasioned by "fire" tb an that which was 
pro~uced by the blowing up of the Lotty 
Ste~gh ln -.'le one case i t may be sa id th at, 
ifthere were no fires there would be no removal, 
anà, therefore, no injury as the result of tbat 
removal. In the other it is indisputably true 
th!\t1 if the re bad he en no fi re tbere would have 
been no explosion, and therefore no "concus
sion of the air." 

The business of an Insurance Company, iu 
order to be successfnl, must be eonducted, li~e 
every other business, in accordance with or
dinary commercial prindples i and in the ap
plication of tbose principles a. very large dis
cretion must be vested in tbe Directors and 
Managers. The man who insures bis property 
against fire does it in good fa.i\.h i and he bas a 
right to expect tba.t, if a loss should occur, 
the Directors, aa men of buqiness, will meet 
him in a. iusiness-like way. But, according to 
Mr. Taunton, commercial prudence ought to be 

1 excluded from the Board-room, and legal hair· 
split ing to take its place. 'l'he Directors 
should be bound band and foot. They should 
bave none of the freœdom which private indlvi
duals are aUowed to exercise, and wbich they 
do exercise with manifest advautage in the 
management of their private alfairs. Th~) 
should pay nothing except u~on compulsion. 
They should scrutinise, with jea.lous apprehen
sion, every: clause of every policy upon which 
a cll\im is presented1 and, with the dreart of a 
suit in Cbancery before tbeir eyes1 sbould bitve l 
a lawyer al ways f\t band to revent tbe111 from 

1 

doing what they feel to be rensonable ~nd 
right, if it is not, in plain black and wb1te, 
"so nominated in the bond." It woulù be 
grievous calamity if such a state ~f thing~ 
ahould ever be prougbt about by the mterpoSI· 
tion of the Court of Cbancery, or of any othtr 
power. The moment you tell a man thllt.bt 
cannot effect an insurance, ez:cept a.t the rtsk 

hein confronted with a. special leader, nd 
baTing to produce suc proof of lidüility as 

.~~~Ydi~~·~t~~'t:~t~·~ of a pettifogJ:er u 
practically destroy the ru(; w .,ure 
at all. 'l'he cQ..nfidence in pired by tlle 1 era.l
ity and fair de~ling of dire<'tor~t.es eom osed 
of English m rcbants and oi Engli&h g ntle- , 
men, bas JI COntributed, JP.Ore thnn. any ber 
cause, to the rapid growth and marvello de
velopmen:t of the insur n~e ystem, with. all 

ociàl~ .a.dvautai b d 
'l"o k~ th de 





mus 
•~,A-'r.fll[J.'IIinced tha.t1 in commen 

committ-ed, to say the least of it, 
rery great mista.ke. Living, as he does, a.t 
'Brombourgb, he may perhaps be exc~sed for 

ntempla.ting, with sorne appre~enswn, the 
ossible consequences of an explosiOn on board 

the gunpowder magazines in the Merse!; and, 
olding, as we know he do~s, a. large mt~re~t 

other Insura.nce Oomp11.mes1 he may poss1· 
y bave tbought1 or it may bave been iuggest
to him by some good-natured . friend, that 

•8 own interest in those Oompames wo.uld be 

1romoted if th& Royal could be placed 10 the 
t01l'g. He alone ca.n explain the motives by 

'which he was infiuenced ; ~nd he alone can 
t~ll to what .e.xten previous misunderstand
ings between himselt and the Directors bad 
provoked a. spirit of retaliation. Certain it ~s 
bat his proceedings were cssentially hostill•, 
nd that their tendency was to discredit aud 
ubvert the rwund and liberal policy by which 

the Company bas been made powerful and pro~>
perous, and to which it is largely indebted for 
\ts pr•sentùistinguished position. It woul.d 
h~ve en monstrous if this subvers~on could 

een accompl~shed by the f\CtiQn of &. 
le sqarehglder, feprese:nting considerably 

11 than the six tbousandth part of the en tir 
apitM of the Company, in contempt of the re-

s)llti of experience, and in opposition to the 
expressed wisbes of an overwhelming majority 
$f bis co-proprietors. We congratulo.te the 
1rectors on baving come triumphantly out of 
be ordeal. They were the first-as tbej are 
lways first, when an act oî liber.ality litlS to 
~one-to adopt the course to which excep· 

tion hall been taken; but their example ha. 
~tn folluwed and their policy hea.rtil~ appro:r

-as the affidavits published Î\1 a~ot r co
umn prove beyond all doubt--by the represen-
1i es and managers of the foremost metropo
an companies. They stand justified, a a 
ore than justified, before the world, not onl) 
f the judgment of the Vice-Chancellor, bu 

tùe testimony of those who may be caHed 
h~tj rivt\ls in business; and we have no do u t 

will ba~e, i!l t~e immediate and rr;pid n 
r'éase of thetr con,tmnally gro)v~ng connection 
bundnnt and profitable eyidenc~ of the h; h 
preciat\o" of the public, 

0 

--~-------.1~~~~.---------~-

YICE-OHANCELLOR'S COURT1 F.bs. 29. 
(Btfore Vice-Chancellor Sir W. P. Wooo.) 

ance. 
On the 15tb of January last, the L-otly Slci~h 

then lying anchor in the Mersey1 with ~ 
large quan y f gunpowder on board, oaught 
lire and blew np. The concu:~sion of the air 
produced by the explosion of 'the gunpowder 
caused great damage to property for miles 
round, and in particular shattered the windows J 
of severa! bouses and m~nufactories in !.Ji ver

and Birkenhead. Many of the persona 
property was thus injured were insured 
lt?yal lnsuraoce Company. The direc-

' actmg upon wha.t they termed a 1\beral 
struction iu fa v or of the ius'(\red, had come 

to the determi tioo ta puy all !osses conse-
uent on the e p osion which bad beeu sustain

by parties i~sure~ wilh the company, and 
already pa1d cla1ms for small snms to the 

Ount of .f:960. The plaintilf who was a 
rehol!!«H i.n the company, pr~tcsted a.gaiost 
apphcn.t10n of the fun,ds to make good tbese 
~,on the ground tl.J.o.t they wc re uot within 

tenns ut' the policies, l'Vhich con tained a 
'net provision that the company would ne• 

rcsponsible for any lo!s or damage ùy c:~
n, except for sucb loss o;r damage as 
a:ise from ex:ploaion ty gn.s." Ile had 

ngly filed the present bill to o.btain a. 
ation that the application of the funds in 

tlg gooù any loss occasioned hy the cJ;plo
to p ;sons in urcù agai11st lu 3 or ÙùUlage 

fire 'l as unautbori··.ed an(l i 1proper, The 
t also i•r~yed [\n lujunction to restrain any; 

r•ayl enb~ and tlu\t the ûirectors mi()'h\. 
chue :P rsuually liable to make good :ny 

'Po,ymen~s already made by them. -
The .dtrector~ submitted that although the 

losses m questl~n.were not strictly witu~n the 
~rms o.f the pohCies, they bad exe ·cised a wise 
d1s?retJOn in at once o~er~ng to satisfy the 
~tms as~ m~~ter of favour, and not admit
)lnU any lt~bthty1 believing as they did that 
~~clt a .course was much more conducive to 

e re~lmterests of the company than a 
'row.mmded adherence ta the st ct lette~ 

~iftliLom contained in \lw p 
1 

T 
concurrence of a. ..n •• .ih .. it..-· 

nsurance-offices1 such a.s t el 
tne P.oval E cha~e and th 1 

All.iance, bad takr.n the same view, anrl volun. 
tanl_Y paid tbe losses occasioned by the ex
plo.awn. 

~fr. William James, Q. C., Sir Hugh Cairns 
Q. ?·•. and l\Ir. Woodroffe appeareJ f0r th~ 
.plamtlff; Mr. Rolt, Q. C., Mr. Arupblett, 0 0 

nd Mr. Lindley appeared for the llefE'nd~nt~' 
the directors. 'f 

The Vice-Oba:tccllor said tha.t the question 
wa.s one of considerable importance as to the 
~a.nagement of companies of this description. 
Ih1s Co.urt. was extremely c reful to prc\·ent 
the applicatiOn of money intrusted to directors 
by. t~he shareholders for any other than the 
eg1hma.te purposes of the business. At tl:• 

same time it would not be for the benefit of 
sharebolders tbat those purposes should be im- 1 

J'eded ?r na.rrowed. Looking at. the provision 
excludtog payment for damage occaaioned by 
xplosions except explosions by gas, be wrl 

stl'ongly of opinion that the policies would no•) 
over the loss occasioned by the particular 

accident. The directors themselves thought 
that they were under no legalliability, but 
professed to make the pa y ment ex gratia, and 
nn ordcr to promo te the in terests of the com
pany. Could not, theo, the whole body of 
barebolders. sanction such a payment 1 The ; 
damag~ havu:~g been occasioned by something ; 
analogous to though not falling within th~t 
risks insured ngainst by the palicy1 the ques
tion was, whether the company were not en
titled, by way of preventing any complaint or 
litigation to make good these small losses, 
rather than incur the risk of being damaged in 
eputation as an illiberal office. Upon this 
ueation the evidence of the mode of carrying 

on busine.ss ' by companies of this nature was 
Tery matcrial. It appeared tha.t other offices 
were in the habit of acting liberally in respect 
of claims of this description not falling 
strictly within the terms of the policies. Look-
• _ ._ +\....,. •nrq,...,n Îp t.bJ- -"'V"""" .. tJ....a..,.n -111Q 

COURT OF QU.illEN'S BENCH. 

APP.!AL SIDll. 

RoBlllRT SHAW, Appellant, 
and 

THE :MAYOR, CouNCILLoRs AND CxTIZElNS oF THE 
CITY oJr QuEBEO, Respondents. 
The Hon. Mr. Justice MERBDITII made the 

following observations on rendering the judg
ment: 

" The appella.nt was, during the year 1863, 
proprietor of a building in the city of Quebec, 
wbich, accürdiog to the adm ission of the paL·
ties, was used as follows : ' In the lower p!irt 
there were stores in which goods were sold, as 
well by wboleaale as retail. In the upper part 
were offices.' 

According to the judgment of the Recorder, 
the said building, as so used, hRS been held 
subject to a water-rate of two ithillings in the 
pound on its assessed a.nnual value. l'he ap
pellant complains of that judgment, on the 
ground that be ought to have been held Jiable 
for a wa.ter-rate of one shilling in the pound 
only. 

"By the 2od section of the 16th Vict. Cap. JO, 
the respondents are authorized to specify and 
declare, by a by·law, tbat \he proprietors or oc
cu piers of 'housfls, stores, or similar buildings' 
in the city shall be subject to an nunual rare 
or assessment, which sha.ll not exceed two 

1 shillings in the pound on the assessed a!'lnual 
value of 'occupied bouses,' and one half the 
amou ut on 's lores and .similar build ng., .' 

"And by the 22nd V1ct. Cap. 63, ::3ection 13, 
it is provided tha.t the word '11tore' (m.ugasin) 
m the acts reapecting the Wa.ter-works of the 
City of Quebec shall be interpreted as meaning 
' building3 used for the storing o.nd selling of 
gooda by wl.J.olesale.' 

" The pretemiioo of the respondents, as I un
derstaod it, is this : as the building in ques
tiotl is ira one sense of the word an 'occupied 
bouse,' and as it is not a 'store (magasin,)' with
in. the meaning of the 22nd Vict., that there
fore it is subject to the a.ssessment of two 
shillings in the pound. 

" But this pretension is subject to the grave 
objection that it depriveii the words of the 
statu te 'awi similar buildings' of all effect. 

1n~ag . par examp une maison. 
bttatwn convertie en magasin) est emplo é 
corn · · · Y Il me magas10 smvant la Signification de 
mot donnée par l'ac te 22 Vict. (1859) Oh ce 
16, CÎ dC!l!US cité. ' ap. 
"Bu~ it is plain tl}at a 'rnaison d'habitation 

convcrh~ en m~gusm' and nsed für the storing 
and sellwg ot 'goods by wholesale,' wotlld, 
wh_e n so changed and used, be even in the 
s~ncte_st sensœ o( the word~ 'a store' cmug'u
sm) Withln the ~near.iog of the 22od Vict.; 
and therefore, In eftect, the interpretation 
con~ended for by the respondents, causes th~ 
Legtsla.turo to say th~J,t the luwer rate of as
s~stlmen t a hall be paya~le upo!l s~ote3 (mar<J
s~ns) and no othtr butldwgs, whereas wliat the 

1 Le«1slature have said is, tbat tbe lower assess. 

I
JOent sbull be payable upon stores and' 1imilar 
bûilding.s.' 

1' )loreover, under the interpretation con- 1 
tended for by tqe respondents, wbolesllle stores 
V\ ould be subject to Il water-r~te of ls. in tbe 
pound; wbilst retail &tores wou1d b~t subject to 
~ water-nue of 2s. N ow, the protection agamst 
tire, resultmg from an abuodt~.Ilt supply of 
water1 w~~os one of the grouuds upon w tlich the 
establisbme11 t of OQr Water-works, and • he 
consequent levying of our W~4lr-ra.tes, was al
lowed by ~nr Legblature; and as tne property 
protect~d m w hulesale est11.bhshmeu ts i~ ofteô 
if not generally speaking, of gre~t"'r value tba~ 
the property in retail estab1isllmen t ~ , I cannat 
see why the ~ater-rate on a. buildiog of the 
asse11sed annuu.l value of .CluO suould ~e ~51 if 
occupied as a wholesa.le atore, and .t:~o if oc-
cupied as a retail store. · 

"I sba.ll now in a very few words give my 
own view of the statu te. 

''The word 'bouse' in English, and 'maison' 

1 

iu French, is frequently, if not most commonly1 

used ali equira.leut to 'dwelling bouse,' and I 
think it is in that senile that it bas been used 
by the Legiolature in the sta.tute un4er consi-

l 
deration. This rea.sonably ruay be mft'rrecl 
from the word 'ho use,' 'maùwn,' bdng made in 
the provision in question not as including . 
1 atorea a]ld similar buildings,' but in contra.-
distinctio~ tq ! ~torea and simila.r buildings.' 

"With compa.ra.tively feyr exceptions the 
buildings in a city intended for the use of man 
may be divided into those used as dwolilng 
bouses and those used for the purposes of busi-
ness. 

•i This, jt seems tome, is the division which 
the Legislature haq. in view in tho provisions 
under consideration. A.ll J.wellin~ bouses, 1 
used as auch, come under the head of ~ occupJed 

1 

hous~s' ; and all buildings used for the pur
l{Oaes of business come under the he~td o! 1 

'sto1·es ~nd simila.r buildings.' If the law be 1 
thus unders'tooà, tèe J:eason for subjecting c oc
cu pied bouses' to a much hij6b!!t water-rate 
than 'stores and similar buildings,' is obv-ious; 
it bei1;1 g certain tha.t, generally speaking, the 
supply of wa\~r req~ired for dwe.lling bouses 
(where water is uaed for coo~ing1 washiog and 
other domeatic pqrpo.sea) is greate.r ~ha~ t.b~ 
supply necessary for hotJietJ used for the pur~ 
poses of business. Tbere are, lt il true, some 
businesa establishments which reqaire a mucll 
lft.rger supply of water than a.oy d welling hou~e, ! 

1 
but sueb e~tR.bli~hme~ts ought tù ~e sut>jected 
to a special }:'ate, ~nd 1t }V'OUld obvwusly be un
just !:..' subject ali buildings t.o a. h.as.vy w:a~er-
ra.te in coniièq~~nce of a. comp~r.a.ttvely t.nfttng 1 

number of establishments requmng an unusual-1 

ly lar e aupply. ' 

" It lB true tbat if the sa ta. tu te ought to be in
terpreted, as I think it ougbt, it could witbout 
difficulty have beeo more clearly worded ; bat 
that obj Pclion is of no weigh•, be cause .it could 
be urged with great force against any JUterpre
tation of the provisions in question. 

"As to the provision con tsined in th? 22nd 
Victoria, above adverted to, and to wh1ch our 
attention was drawn at the argument, I do not 
thlnk it can affect the present case, because, 
although it defioes the word store, it does not 
n.ssist us in giving a meaning to the. words 
sùnilar buildmgs, and it is there the d1fficulty 

lies. 
'' Upon the whole, it seems to me .that eve.n 

according to the ru les of interpretatwn apph
cable to statu tes genera.lly1 the èuil~ing, of the 
defeodan t, in tbe lower part of wh!ch . goods 
were sold as well by wholesale as retall, and 
in the up~er part of which there were office.s'-:
may, as regard water-ra.tes, be coosidered st~l
lar to buildings used for the storiog and selho.g 
of goods bv wholesale; and, therefore, tbat ~t 
ought to be held subject to the lower of t. ~ 

d 'f the case admtt· 
two water-rates. An even 1 be 

" The learned QoqQsel for the respoudent 
(&.s might bave been expected) bas felt em
bn.rrassed by the words to wbich I have just 
au verted ; R.nd in order to relieve the case 
from the didiculty, bas aubmitted the following 
argument: 

'' Qunnt aux: mots, et autres batissessemblablts1 ' 

dont se sert le législateur, ils doivent se rap· 
porter au mot ruagasio, autrement, ils ne sig
nifieraient rien. En effet, qu'est-ce qu'une batisse 
semblable à uu magasiu? Rieu autre chose 

ted of doubt, the appellant ought .to bave t -
benefit of such doubt, the rule belUg that st; 
tutes imposing taxes or other burdens upon t e 
subject are to be strictly construed. 

Mr. Vannovous for R. Shaw .. 
Mr. Baillarge for the Oorporatwn. 

u'une ba t i~se qui, n'étant pas de $11. nature un 





VICE t\.D)IIRALTY COURT .-LOWER CANADA. 

Before the Hon. II. BLAcK, C.B., J. Vice Admiralty Court. 

The J Al\IEs 1\IcKENZIE. 

Rule of · t' · 
stcam naviga LOn ~VIth regard! to Règle pour la. navigation de bâtiments 
diffep::~s~~s ~ npproachmg cnch o_ther on li\. vapeur s'ap~rocbant l'un de l'autre 

A t r.e~. · sur coa ses differentes 
at n~cr~mr r gom.g up the St Lawrence Un vapeur rcmont~nt le St. Laurent 
1\ o • on a 'oyage from Quo bec to la nuit, sur un voya""e de Québec 

fontreal, s~w the light of another Montréal, vit. les feux: cP un autre va eu à. 

~~~~~et~y~ou~mg. down the river, dista_nt . desce~dant Je fleuv~, à une dist~nc~ ~ 
t· f rut~es' and when at the ù.s- ù'tnvuon deux milles. et lorsqu'il en fut 

ance. o .. m er more th en half a J?ile à uue di~tance d'un' peu J~s de demi
~ook ~ diafonal _cour~e a cross the nvcr mille il traversa le fleuve tÛa.,.onalcment 
lU or er . o ~am ,the Eoulh channel, afin de gagner le chennl du s';;d et our 
~;ar~o~Jdmg ber he1m, an(~ then putting ce mit ht barre a tribord, e~suit~ la 
1 . ai to stn1:board. The steamer mettant en plein à tribord. Le va our 
con~ mg t~ownhhavmg P?~tcù hcr he lm on desc:entla.nt le fleuve en voyant l'!utre 
seemg c ot cr, a colliSIOn en::ucd. m~t !a barre à babod, un abordage s'en

Hel 1 :-Tha_t t_he Ycs~cls were meeting 
each other _wltll!n the mcaning of the 
act re6utttmg the navigation of the 
Water:; of Ca.uada, (22 Vict. c 19 ). and 
tho steamer going up the river. was 
solely to bia.me fur the cull:~ion in not 
ha ving ported ber helm. 

suint 
Jugé :-Que les vaisseaux ~s e ren

contr:1lcnt l'un et l'autre aux termes de 
l'<lete concernant la n:tvi"'a.lion de:; Eaux 
Canadiennes, (22 Vict. ~. 19), et le va
peur remontant le :fleuve était seul en dé
fn.ut pa.r rapport à cet n.borda"'e n'a
yn.nt pas mis sa. bord à baborù. o 

Judgment rendered the 1 lth August, 1862. 

Tbis
1 

was a cause of damage brought by Pierre Plante, 

the owner of the steamer Fashion against the steamer 

James lYicl(enzie, to obtain compen~ation for a Joss arising 

from a collision bet,veen the se two Yesscls in the ri ver St. 

Lawrence, abmri three quarters of a mile above Lavaltde 

island. The following judgment was this day rendered by 
the conrt. 

The Court, &c.-On the .27th June, 1861, the steamer Fas
Ilion of 200 tons burthen, and about forty five horse power, 

owned by and in charge of Pierre Plante, the promoter, as 

Inastcr, ]cft l\1ontreal at ab t nine o'clock in the cvening, 

without cargo, and drawing about five or six feet water; 

having on board Joseph Pngnin, a braneh pilot for and 

aborr .. l!l~- -~·qiJL,our of Québec, as pilot, ai1d having the 

lighl~ 1n the position which the act requires. In 

the prosecutio'ri, of hcr voyage to Quebec.she passed down 

the north channel, bctween the Verchères islands and 

the north shore as far as tbe eastern end oftlw:::;e j~:dands. She 

then took the main channel and the proper course fl)r that 

pnrpose. At · this poü1t the north channel and the south 

channel or th at on the south si de of the V cre hères islands 

merge into one, and they ogethcr form one channel of about 

tln-Pe flllartcrs of a mile in width for vesscls such as those 

conce1qed in the present case. At the same time the 

.lamPs J.1IcJ(en;;ie, a steamnr o.f about ·100 tüil~, and about 

one lmndrcd and twenty horse power, and havlng in tow a 

b~rgc, p:Jrlly loaded, so as to dmw bct\vcen nine and ten 

fect w:1ter, \vas procN·cling on hcr Yoyage from Quebec to 

l\iontr<'al; having a pilot on bo:ud, and propcr lights in the 

po~itio!l reqnired by la\\·, on board the steamer and ber 

tow. It was tben betwecn elcYcn o'clock and miùnight, 

the nigllt was cloud y, hnt the l ight'::1 of vesscls could h" 

ca~i !y d i~t j nguis!Jcù, accnrd i ng to the st aiements in th~ 

1 
p1t~aù ings and e' idencc, at the ù if--tance of from one to two 

miles. Tbc Jamrs ..~.ry,Jcb:cnzl'e intcnding to tak~ be south 

channel slwped her course ac-coHlingly for it, the Fas/lion 
h:ccping toW<"\rf!ls the ~ont b. lu t!JÏ:'i pu.·ition the vessels saw 

cach otber} the people of the James 1liclùn::::ic say they saw 

the F'asltion at the di.::tance of about two miles, and tbat 

when tlle dj,..:;;tanee bct\\·ccn î!w vcs:::.rl:::; was rather more 

tl1an half a mill', the Fas/don appearing to them to be pro

cct'ding in a direc:t eonr:--c down the riYcr, the James 
Jl!cJ[en:::.ie took ad iagonal eou r~c ac ross the ri ver in orel er 

to g~·in the .. outh ('!Jaune], Y\ llich is sale! to be safer and 

better, , ':n1~Jard ing hcr he lm for tlwt purpose. The 

J?aslion ot i<-;l' jng the James Jiclü n:::ie ported her helm, 

wzts ..Ll[c]{Pn:::.ie on f be port side, and 

middle of the channel, as the law 
~~~----~~~~·~-----~--~ 





t nos lll :-:t , an n" ~ c' npproac ames 
llicltcn~t:c, 1 he F'asltion pu t_ l!er hf' J m hard-a-port in order 
more rJJcetnally 1o U'i'oid ber. The James J.l:Iclùnzie on 

the oth('l' baud ].;('pt h<'r bclrn to sturbonrd, and afterwards 

put it lwrd-a-~tarbonrd. Boîh vcssels appcar to have 

sloppcd thcir CD'Yinè~, bnt loo latl'. The James !Jfcf(enzie 

~trnd~ 1br; F:t. 1 J. the po ._ ete aûout fodv feet from 

the stc.m, cloing ber great damage, and sinking h~er in about 
four fut homs of \Vat cr. ,_ 

Tlw two vc:s~els werc tmdoubtcdly meeting <:acb other 
· • within the nJ.cQning of the act r gniating the naviga

tion of Canacli:1n \Vatcrs, (1) and tlwt act expre~sly says, 

"Wllenen!r any vesscl, wlwthcr a steam or sailing vesse!, 
procecd ing in one di rt·ct ion, merls another vcsscl, wlwther 

a stcam or sailing \'Csscl, JH'occccling in another direction, 

so îhat jf bo1h Ycssels were to continue thcir respective 
courBes they \HH.ld pa~s so near a.: to involve any risk of a 

collision, the helms of botb vc:::3cls sball be putto port so 

as to pass on the port sicb of cacll othcr; and this rule 

sball be ubl'ycd by ail stcam Y,CSF:cl~, and by all sailing 
vess-::1~,-\\ h~tlier on the port or s1arboard taek, and whe

thcr close haulcd or not,-unJess the circumstanccs of the 

case are Ruch a:-< to rend cr a ùe part ure from the rule neces

sary in order to. avoiJ immediate danger, and subject also 
to the provi:so tbat duc regard' s!lall be lwd to the dangers 

of n;nigation, and us regards sailing vessels on the star-

board tf}ck close-bau led, to the 1teeping su ch vcssel und er 

command. " (Z) And that, "EH·ry stcam ,;esse], when na

vig.lting any narrow channel, shall, whcn,evcr it is safe 

und practicablc, kccp t<;> tilat sidt~ of the fair-way or mid

chqnnd which lies ou Nw starbortrd sicb of such steam 

vc~:se1. " (3) \nd also tbat, "1f any damage to person or 

propn·ty arise!4 from the non-observance by any vessel of 
any of the fm·cgojng rnlcs sncb damage shall be dccmed to 

have bccn occa::;ionr:~d by tbe wilful ùefanlt of the pcrson in 

charge of the dc~k of sneh \-c~scl at the time, unless the 

contrary be proved, or ]t b~ sbcwn to the satisfaction of 

îhe court, tlwt the cireum::;taw:es of the case made a de
partu.rc from the rnle ncccssar_);, and the owner ofthe vesse! 

in all civil proccccling ,, and tllC m1.ster or person in charge, 

in all proccedingfl, civil or criminal, shall be subject to the 

legal consequences of su ch ùefault. '' ( 4) The Fas/lion 
obcyecl the law by porting her helm, au cl taking the proper 

sic.le of the channel ; and if the James JJicKenzie had clone 

the samc, the collision woulcl ccrtainly have been avoided. 

By her own statcment the James McKenzz'e was crossing the 

course of the Fashinn, \\hi ch vesscl was where she had a 

right to be; and though ü i" _.roba ble the James Mcf(enzie 

belicvcd sbc could pass safcly by taking the course she 

adoptcd, yct as this co,urse was not that reqnired by law, · 

she adopted it at her peril, and is responsible for the da

mage whieh resultecl from its adoption. Thcre was no 
absolute necessity even for her taldng the south channel at 

ali, thcre bcing water enough in the north; or, she might 

have stopped until the Paslzion had got into such a position 

that there could have been no possible risk of collision, by 

the James JJ!lcf(enzie's crossing her course in order to take 

the south channel : but she did not choose to do so, and 

preferred taking the risk which led to the collision. She 

diJ this \vithout necessity, for there was nothing whatever 

in the circumstances to rencler a departure from the rule 

necessary in order to avoid immediate danger. 1 must 

therefore pronounce for the damage, and refer the amount to 

the registrar and 1nerchants for the ir report. ( 5) 

(1) 22 Yict. c. 19. 
(2) Sec. 8. 
(3) 8cc. 9. 





nt lD lieu 
witb the a.dvice of Her Council 
Ma.jesty in Conn cil it seems meet) suspend within 
any su ch colony or possestion the opera.tiQn of the 
said Act o( the Imperial Parlia.ment, so loag as 
auch subshtuted ena.ctment continues in force 
tberein, and no longer. 

Undor th~ autbority ofthe fifth aection of thi~ 
:!-c~, the Parliament of Canada pa.ss?~. an Act 
mtltuled " An A ct respecting the 'l'rea tv- be
tween Her Majesty and the United States of 
.America for tte apprehension and surrender of 
certain offenùers," being the 12th Vil:ltoria chap-
ter 19. ' 

By tbiil Act it was stated in the preamble 
that the provisions of the Imperial Statu te wer~ 

ounrl to be inconvenient in this Provmce in 
practice, pa~ticularly in that part wbich required 
the authonty of the Governor-General before 
any arrest of a criminal could be made; and 
~l.1ereas, by the fif~h section of this Imperial Act, 
1t xs en&cted tbat xf by any law or ordonnance 
to be ther~~fter made, by the local Legislator~ 
of any Bntish Colony or possession provisien 
shaH ~e made for carrying into complete effect 
the objecta of the said Act1 by the l!ubstitution of 
som~ other ~nactment in heu thereof, Her Majes
ty m1ght, wxth the consent of Her Privv Council 
1f to Her )fajesty _in Cou neil it seems • meet, sus~ 
pend the operatwn of the Imperial Statute so 
long as~11ch substitnted enactment continuea in 
force1..A;nct.o lon~er"; !'nd theo follo,vs the en
-:ctm-ents of the bxll domg away with the neces
sttv of the Governor-Genoral's warrant. 

By. the 5th clause of the said Act it w11.s 
prov1ded that the Act 12th Victoria chapter 19 
sh~ll come into force upon the day to be ap: 
e_01_nted for that purpose, in any proclam~tion to 
Oè ts.s~ed ~Y the Governor-General, or person 
. muustermg the Government of the ProTince. 
for .the purpose of promulgating any order of Rer 
MaJesty, With the advice of lier Privv Council 
snsp~nding t~e ope~ati.on of the Jro.perit\l Act 
here1abefore Cited, wtthm this Province, and not 
before; and this 4ct sball continue in force dur
ing t.he continuation of the lOth Article of the 
Pronnce, and no longer. 

This proclamation was ma.de by the Governor 
(!ener~l o~ the 28th Ma.rcb, 1850, and was pub~ 
hshed - ~the Can«da Gazette at tbat time. 

The owder in Council required by the fifth 
clausêof the 6th and 7th Yi~toria, Imperial Act 
was passe.d, and the operation and authority of 
the Impena.l Statute 6th and 7th Victoria was 
tl~erefore suspended witbin the limite of this Pro
noce, and the J 2th Victoria, chapter H~ became 
the law of the Province. 

1 

... ibe ~ffect, therefore, of the pasain~ of the 12th 
V1etona., chapter 19, was to carry out more com
pletely ~e stipulations of tpe .tr~a.ty. B.:r the 
lOth arti e of tbat treaty; .JUrJSdichon was given 

the J ges aed Magistrates · mentioncd in the 
!e&!Y· By the Imperial Act 6th and 7th Victo~ 

ria, ~t was enacted tbat before tbese Judgeg or 
!rllgistrates coulù act und er the trea1.y, an autho
nty from the Gc*ernor Genera.! was necessary 
so far .as tbi~ is coacerned it was a depa.rture fr~m 
the stipulatwn of the lOth article . Suppose the 
6th and 7th Imperial Statute, bad enacted, that 
the .warrant by a J udge or liai! Strate could not 
pe mforced, excepta preTious warrant bad been 
Iasued under the band aad seal of the principal 
aecretary of State, surely it would not be con
tended that auch an ena.ctment would not bue 
been contrary to :the proviaions of the 'l'reaty 
and that it would have frustrated the very object 
of the Treaty so far as this country is concerned · 
wha.t possible difference can it mn.ke thnt th~ 
naroe of tho Governor General ia substituted for 
tha~ of the. secretary of State, so far as mere con~ 
veDience IB concerned, the Governor Genera] 

ho resides at the distance of one thousand mile~ 
rom the Western extremity of the Prov-ince and 

e ~ecretary !>f State. '!ho rësides in England, 
re lD a Slmtlar position, and the preamble 

of the l~t~ Victoria., Obapter 19, declares that 
the pronstons of the Imperial Statu te hav-e been 
found inconvenier:t in practice in the Country 
and t.hat it is necessary to ebange them. ' 

This act so reasonable in that particular wa.s 
passed withont objection, and it was not even a. 
res~rved act. It was passed by the concurrent 
actiOn of the three branches of the Legislature or 
>Canada, and became complete, so soon as the 
Royal ~s!lent through the Governor General bad 
been g1ven. 

But the ti me for this act to conw into force was 
le ft to the Governor Genera~ to proclaim lilO soon 
~s the 6th and 7th Victoria (lmperial Act) should 
na Te been suspended, and was only necessary for 
th.at P'}rpose; and as it was enacted in the 12th 
Yxctori&, Cbapter 19i th• proclamation announc~ 
mg the suspe~sion a lilobecame 'B~rr. 

But t.he act 1tselfwy paased as a~ilfRTY.J.'Ct 
of P~rhament, and :Q&SSed as the act itself '!(à. 
by v1rtue of the authority giTen to the Parliament 
by the .fif~h ~la !Ise of the 6th and 7th Victoria. 

The)UnidlCtJQD over the subject matter of the 
1mpenal act, and of tbe Tr~aty itself in so far 
as the mo~e ~f carrying ~ut the proviiioos of +he 
T_reaty wt~hm the ProVince, is concerned, wa! 
g1ven to tb1s. countr:v, and it feil b:v the operation 
o.fthe Impenal act. under the ordinary jurisdic
tion of the Canadian Parliament, as al ther 
matters of ') lo~tlature fell u)lder the j dic
tion of Ca41Ada,"b the Union a~ itself. 

'l'bt D;tere faet at the 6th and 1th Victoria 
- ~ . 
~as a sepat·a~ a~t and prQvided for its coming 
mto f~ce ag1.1n, tn the event of this country not 
c&rrYJog out the provi~ion11 of the Asbburton 
Ttbreaiy ~ A!f&tun~ts of it11 o-., 4oes not affect 

e qu 1on. 
The ion act gue complete an·d supreme au-

over ali matters concerning ·this Province 

. 'l:he. Ayû of6 nd 7i'li Vi~torTfi:TaVè ____ ,_,-· ... 
J umdtctwn to this ~untry oTer the provisiOils of 
the Aabburton Treaty, so far as it related t([ · 
country, and to the mode of carrying into 
t~e provisions of the treaty itself within the ter
rit_ory of O~nada. There was no limitati.on to 
th1s anthonty by the act itselt'. U was enacted 
that tho mode of mtrrying into effect the treat.:r 
should be regulated b.r the ProYincial Govern
!llent, and if trom t~e na:ure of the treaty itself, 
1t could only come mto force bv Imperial au tho. 
rity, the lOth article of the treaty cle&rly em
br~c~d the whole . of the dominion3 of Great 
Brttam, and Tested m the judges and man-istra.tes 
of the two ~ountries all. neceilsl\ry juri~diction, 
and authonty for a.rrestmg and exa.minin~ the 
offen~er~ ~en.tio~ed in the sa.id. trea.ty. So f•r u 
~ereJuriSdiCtton Iii concerned, It was &bsolntely 
g1ven by the treaty, and the Irnperi11.l act in tLat 
respect confirmed this jurisdicticn. The Ashbur
ton treaty was passed by the Imperial Govern
ment ·for the whole nation,' and for iha.t purpose 
the Imperial a.uthority was supreme. 
. ~Y ~he. express J?rO\ isions of the treaty itself, 
JUrtidiCtton was given to the judges antl magis
tra.tes of the Province, tbe' conilent to 
this jurisdiction was given by the Orown 
~st, By the ra~ific~J:tion o~ the trea.ty: 
2nd, By the leguùattve action contained 
in. the proTisions of the ô th and 7th Victoria 
vnth the already mentioned restri'ttion of th~ 
Gonrnor Genera.l'a Wfl.rri\nt; and, :lrd by ~he 
provisions of the 12th Victoria, chapter '19 ex~ 
pressly doing away with this restriction ; a~d so 
far as the surrender by the country of per:sons 
cbargcd with offeuces specially pointed out in 
the trea.ty, the j urisdiction was complete. Even 
if t~e.6th . .and 7th Victor!a bad nenr been pass
ed, 1t1s difficult to conce1ve on what authority 
this country could bue re~sed to carry out the 
provis;on~ of the AshburtQn Trea.ty. · 
~ut It lS not necessary for me to puraue this 

P?à,~t any fur.ther, as t~e full and complete juns
dicuo~,giveti. to thi!I couQitr.:r by .the .Act 6 and 
7 Vic, _and }?J'the 12 V\,ct., cbap.,i9, ao far &il to 
t~e mal?-ner of effe~tua.lly cart·yini out tho provi-

.$JODS ~f th(\ *reaty..,1s 11iiater*d·.,; " . : 
I deduce, \herefore;ttom * ~t~nl ift>serT~ 

tiona, 
lst, That supreme authority wss ginn to the 

Parlia.mcnt of this" country to elfectua.lly carry 
out tho provisions of the Ashburtoo Tre&ty witb
in tba limitli of our territory, aa it thonckt pro
per, and that this authority is to be found in the 
fifth clause of tho G and 7 Victoria Imperial 
~d -

2d, That by the passing of the I2 Vic., chap. 19, 
the mode of carrying ont the proTiaions of the 
1reaty is there pointed out. 

3d, That so lon1 &1 the pro'riaions of the 1~ 
Vic., chap:l9, remained in force, the proviaions 
of the 6 and 'i Victoria were auapended in this 
country. · 

4th, Thr.t tbe 12 Vict., chap. 19, h•Tini re
ceived the Royal a51sent, the ri!lht to cba.n~e the 
mode of procedure Jlointed out, to be ob51erveij 
by the Gth and 7th Victoria, and the aubsti
tution t he refor of tho mode of procedure 
pointed out by tho 12tl.J Vi<:toria, cha.p 
19, was an Act clearly within thé jurisdic
tion of this country, otberwise that Act wou+l 
never have r~cciYed tne Royal assent. 

5th, That if thE> modo o( procedure can 
changed with the lilauction of the Crown, 
second change not infrmgini the fl'OV 
the trea.ty i3 a. Iso witbin our jurisdictton, &nd 
the same authority havinf( unctioned 
change, it is a.bsolutely bindini on all the 
habit:mts of this country. 

1'he prilioners' counsel, however, contends 
as the 12 Vic~ .• chap. 19\is no lon~er in exi"iste,DfN 
that i t bas been positin y repeal8'd,and ~ona>1o.cou-•.-1~ 
l!lequently, the Imperial Act of the -6 and 7 
toria. again rnived, and became law in 
Province. 

The ar&ument is, tbat the l:lth Victoria, chap
ter 19 ha.s been cbanged by tho ;3-itb YjctOlia.kl 
tm ch a wa..:r ns to require a second ord'(!lr in Ooun
cil and a. second Proclamation to givo it eff~ct'. 

Tha.t as the 12tll Victoria., chapter 19, required 
a. Proclamation and Ordtr in Uouncil to suspend 
the Gth and 7th Victoria in thi~ country, so, also 
the Uth Victoria also required a second Order 
in Oouncil a~ain suspendiug the 6th &nd Tth Vic
toria, and a Proclamation to tbat effect. 

In answer to this argument, it ma.:r be sa id that 
the 24th Yictorits. doea not repeal the 12tb. \~
tor:a., cbnpt6r 19; it aimply sub3~itutea three new 
sections, viz., l, :l 3, fer the 1, :l 3 aectiona of the 
12th Victoria, chapter 19. 

That the change in part the taid Act does 
not operate in law l\8 a tépeal-Soe Dwayis, 
page 034 and 535. 

That the 6~and 7th Victoril\ does not 
af"& repeal or ®ange at but 
that in the event or this P&r · 
vision for thé e&rrying into 
within this colony the ottjieti of 
the substitution of sorp.e ot ~aac 
therefor, .tfte.t is, in lieu ena.cl;m•mt* 

ifl.ed i~ the 8th atid 
operation of t~ 6t~71ii 

ndeil. 
Th.e Uth· V-idiD~ -~-t'Jl::tbs·1t:ft1fti'n~~~~~1 

enactmenta fo~hose 7th 
11.nd rcceived the Royal Assent, and~ 
tion of the 6th and 7th VIctoria in this 
was -suspended, and remained anspeqded sp long 

ch substituted enactmenta remain in force . 
~ m9ment theo, that the colonia~ amen~

menti wcre substituted for the Imperial proTI
aionà conta,ined in the 6th and 7th Vtétoria, t.he 
~oniallaw necel!aarily superaeded tho Impenal 
aatbçrit • __:.:.__~.,..., .~-1 .........., __ _... ..... 





lr--n .. c.""ir::..":~~.A.ct 6 and 7 Victoria does not 
stra.in the Provincial Parliament in any way in 
the mode of ca.rrying out the provis!gps ol that 
Act, viz., to carry inr.o complete efl'êct the Ash
burton Treaty; and the same .Act gave to the Co-

Pllrliament the same authority in this 
country that it bad itself, and delegated to the 
Cana.dia.n Parliament the duty it bad itielf as
aumed towards the United States within, the 
Province of C&nada, viz., to carry out the stipu
lations of the Aahburtou 'freaty, anJit conse
quently feU under the ordinary jurisdiction of the 
Oa.nadian .Pa.rliament, :J.e all other matters oflocal 
concern under the Union Act. •· 

If the t)anadian Pa.rliament bad a rigbt, thore
fore, to deal with the subject 11t ali, it bad a right 
to amend its own Acts in that particula~ 

I think it will sca.rcely be denied that if the 
liglit to legislate upon any pa.rticular aubject 
exista, that it includes the right to amen~' ta o~n 
Acta. Now the 24 Vict. was a mere a. ending 

t, and was assented to in the sa.me m -çmer as 
other Acta of Pa.rlil\ment were. • 

was not even a reserved Act. Thé same 
•. ~tllor·ity wbich asserlted the l2th Vic. ~&ssent-

e 24th Vic., in 110 r as the iahabitants 
Colony arc concerned, and a.ll Ma.gi'itrates 

Judges are bound by it. As well might 
pretended that any other l&w in the S'tatute 
ia illegal asto say the 24th VICtoria is not 

ofthe land. 
was in fact doing what the Gth'and.7.th Vic. 

ized thcPa.rliament to do, namely1 to sub
Cana.dian enactrnentfJ for Irnperml ones, 

the more efl'ectually to ctury out the 
.,1rovisicms of the A'sbhurton Treaty. · 

was to do what by the fifth section of 6th 
7th Victoria this country was authorized and 
owered to do, and the effect wns, as then 

to suspend the operatio11. of the 6Lh and 
Tth Victoria so long as any substituted enact
ment..s c.xisted in the country for carryiug out 

t AcJ, and by this law, 24th Vic., no procla.
on and no Order in Oouncil were necessary. 

not nccessary by the Treaty, and he Or
in OouQcil was only neceasary by the Act of 
and 7th to declare the suspension of he Im

A~t. 
snèb Order in Council h&d been made, , 
l Act "·ould not have h&d the less fore~;~. 

the enacting clauses which decllfred the 
sion of the Imperitü Statute, so soon as a 

\l&nal~lll.n Act wu and from the momtmt 

~~~~~jfr~~.~~~d~,e~~~~~~1 
mere form generally used in matters 

Sta.te, and the usual mode of making known 
the suspension of any law. But in no way was 
it necessary to make or complete a law. sa r"'r·~ 
regards the proclama.tioc, it wa11 not necessary 
to make the law, but merely to announée the 
time of its coming into force, as it wa.s provided 
by the I2th Vic., chap !9. a 

HoweTer, as re11a.rds the 24. Vict.. there was an 
Order in Oouncil, but it waa aolely to s&y tbat 

1 

Act 24 Vict. was left to it:t operation, and to 
tba.t the Act would not be di1allowed 

the two yesrs pointed out bv the Union 
Now, would su ch an Order in èouncil have 

been pnssed if it bad been for t\ moment con
sidered, tha.t the mere amendment of the 1:1 Vic., 

p. 19- bad or could ha Te bat. the eJI;cct of 
aga.in reTiving and bringing into force the G and 
7 Vict. 

The members of the Cmmcil and the law 
officers ot the Crown, wbose attentiOn was pa.r
ticularly dra.wn to the proTisions of t!lat law 
by the theo Secretl\ry of State for the Colonie1 
the ·late Duke of Newcastle, would not bav~ 
fallen into su ch a blunder as to ad vise ber Majesty 
to lean the 24 Vict. toits operation, if thereby 

6 and 7 Victoria would have R.gain come in 
force. 

Tho result would have bsen that two lawa on 
the same subject would have existed, rèpugnant 
and antMonistic in their nature, which would 
ban nullified each other, and the Ashburton 
Treaty itaelf, the one declaring that the warrant 
of the Governor-General was necessary, and the 
o.ther affirming that it was not, and both sanc
troned _by tb~ S!'me a.';lthority, viz., the Queen in 
Counctl. It ts 1mpossrble to suppose that if such 
bad been the eft·ect of pa.ssing the 24 Vic., so great 
an embarrassment would not have been 
avoided. 

The Order in Counctl, inatead of lel\ving the 
law ofth~ 24tb Yic~oria toits operation, would 

adv1sed ber MaJeaty to have disallowed the 

Thet'f!llPel'Îlll autborities consirlered therefore 
that the enadments of the 24 Yict cbap. G 

carricd out the provisions of tb~ 6 and 7 
, by substituting the. enactments required to 

suspend the operation of the 6 and 7 Yi ct. in thiS~ 
country, und so long as thP.se enactments existed 

24 Vi ct. was tile law of the land. The P.rgu
that the Act of the 12 Yict. wns repealed 

Oonsolidated Statutes of Canada cannot 
the question, for the 24 Yict. was substi
for th4 12 \"ic1·!Ïth a.ll ~cessa.ry enact-

req~ired ~Y the ImperiaLstatute c and 'i 
1 

to gill! eft,_t to the law • ..,-
ver~ ~erms of the Order iu Co un cil on the 

of th? 24tb Yicto~ clearly inrlicated 
LiUillfl!lr.t ,.,.

1,m.nP.enal a;uthoritieJ 'considered that the 

d
. exclus~vely withiu thejur~diction of 

a .1an Parhament · for the wôrds used in 
1n Couacil, Tiz/-Tnat the 24th Victo

be left to its operation lmply 
to Dwa.rris, pages 90-7·8-9 th~t it the 

ofanordina.ry and I'ocnl nature. 
in Council bad been necessa-

to the argument of the Oounsel for 
not uired by the act it-

Order 
proc have grea.ter power and force tha.n 
an act of Parliament. 

'fho 24th Victoria lunin~ receiv-ed the royal &s
sent, it still ba.d not the force of law, un til Ber 
Majesty in Oouncil bad approTed of it, and rati
!ied it. An a.ssent bad already been givon by the 
Queen as the third great power in the Parli11.ment 
of Canada, but that assent must be again aflirmed 
by an Order in Oouncil before the act could b~ 
come law. If so, there is not a. sinjllo act in the 
Statu te Book which has the force of law. 

'rhe proposition therefore is tbat of Parliament 
composed of the three great powérs of the State, 
(the only powers which could mnke A law,) have 
a.ssented to the la.w--still the Privy Council whicb 
has no legislative functions whatever, m~st 
11pprove and ra.tify it bef ore the act cau become a 
law. 1 

This argument in my opinion is untenab1e; the 
1.2th Victoria. required an order tu Oouncil pre
~rsely because the ôth and 7th Victoria required 
lt~ not for the purpoile of gi ving ettèct to the Act 
or 12th Victoria, but solely to suspend the opera-

1 

tions of the Imperial Act. As soon aa an Act t 
was paseed in this country to etury out the treaty 
!n Ç)a~a1a, the l~w bad been fulfillod, o.nd the 
JUriSdiCtwn tr!nsferred from the Imperial Parlia
ment to the Canadia.n P~t.rliament. 

If not for this object, what was the Oanadi&n 
legislation to effect? 

If then these Acts bad not required an ordcr in 
Council to be given, auch order would not have 
been necenary. 

The Act 12th Yictori& &nd the Imperial Act 6 
an~ 7 Victoria, both sta.ted tht•t &IJ soon as Rer 
~tl.Jeaty, •Y an orfier in Oouncll, suspenqed the 
Gth and 7th Victoria, tben the Oana.dia.n law 
:jhould coma into force. 'l'hi• order was given, 
nnd the Imverial :!tet WM consequently su~ 
pended. 

Thus, then, by the passing of the 24th Yic.t aU 

1 
the powers of the goYernment. were brought mto 
harmonioua action. 
. The Legislature, the Jadicial r.nd the Execu

llTe aU concurred in JliTing full effect to the 
'rreaty. 

The poweri conferred by this concurrent ac
llon upon thli Judies and MagistrateiJ of the 
country, in general terms, were as a mere matter 
of local jurisdiction finally regulated by the 
amendini Act. For the I2th Victoria. cbap. 19, 1 

in giving this jurisdiction to the Judges and Ma.
gistra.tes, generally, might bave been inconn· 
nient in practice, as the most important ques· 
lions of international law might h!\ve been left 
to the determination of any country mn.gistrate, 
who could not be supposed to brini to such im
por(a.nt considerations either tbc.requisite time 
or tpe knowledge to deal satisfllctorily with the 
subJect. l say this in no spirit of blllme, but sofe
ly tosbow how &nd for wha\. purpose the amend-
ing Act waa pnssod, and tha.t in ao lea ving the 
iuTeiltlgation of theae points to more experieuced 
Judges, Parlin.ment in no way exceeded its 
powers or Tiolated any of the pro\'isions required 
for effectnally carrying out tbe 'l'reaty. 

The Treaty only received Legislative eff<Jct in 
the United St!i.tes in 1848, se,.eral yoars aft~r it 
had bren lllt.Seod. 

Wbether such legisl&tiTe action WAI required 
to give e.tf~ct to the Treaty h~~od bten then dis· 
CUBSed. , 

'rhe case of NMh, otherwise oalled Robbins~ 
delivored up in Charlratown for mutiRy ana 
murder and afterwa.rdi!l executed ia J amaica, h&d 
raised donbts, and these doubts were therefore 
atfectually put an end to by the pa.asing by Con
grass of the Act of 1848. 

Tbose desirons of further examining this ques· 
tion are referred to Hind on llabea1 Oorptls, page 
581, and following pn.gea, where the subject bas 
been to a certaill extent diSJcussed. 

The moment tb en, tha.t the order in Council 
re1p1ired by the Gth and Tth Victoria, and 12th 
Victoria, cha.p. lli bad been passed, and the pro
clamation made in this country to tbat effect, the 
order in Oouncil bad fulfilled the object intcnd
ed to be attained by it, viz., the •nspenllion of the 
Imperi,al Act witbin the limita of this Province, 
and wa.s no longer necesaary. 
It was intended in the first instance merely to 

declare tb&t aa the Imperial Act alone could le
gislate on tb" eubject for all tqe dominions of 
Her Majesty, the, .Ac\ had been passed; but so 
soon as the üanadian Parlia.ment h&d legislated 
for the purpose of carrying into eflèct th~t l&w, 
within the jurisdiction of that Parlift.ment, aè
cording to its own la\WJ and,inSititutions, tba.t the 
Imperial Act in that particular would be accord
iuilY suspellded. 0~~ suspended it reJDa.in 
~uspended, so fig as '~Ja.n&dian _ç,egisla.tidn e1-
1S~ on tlie 1u ct. 

the r)IU'd~-.r_l'rliament eould or1ST.
nal~;1regJISAAilt&Il .... the n~ject1 i! buides t 

L..!;j,U_"'~IIJU,,r • l ,. \ 

bad suiho 1J,n the first instance, it wa,a 
ùelega.ted to it, and de\egft.ted by the onb a\t1 
thority which h"d any control over the mat
ter. 

If the Imperial autboriti~werc s&tlisfied witb 
the matter, surely it is not the people of this 
Oountry to complain. 
. T _mperial Act, therefore, once suspended, 
lt rema.rned suspended, so long as tbese,remain
ed on the Statute Book, anyenactment institnted 
for the Imperial one, cs.rrying into complete effect 
the Asburton Treaty. 

'l'he conclusions, ·therefore, wbich I de<luce 
from this brancb of the case after the passing 
the 24tb Vic., are, 

·lat. That the 24th Vic, was an amending Act 
the 12tb Vic. chap 19, and simply substi 
one mode of procedure for nnother. 

That sucb 

f1'~nt the P!HTer glven to regula te nec sarily 1m. 
phes the nght to amend. 

Tbat ~uch amendment ha.Ting receiTed the 
R:oy~l assent, it became law, and \'fltUI absolutely 
bmdmg on all the inhabita.nts of the country 
Tb~~ it was more eftèctually to ca.rry ou.t' the 

pr~v1s1ons of the law, and the 'freaty, a.s declar
cd m the Imperial Act. 

Tbat it bad not the effect of re vi ring the 6th 
a.nd 7th Victori"' Imperial ::5tatute. 

'fhat the only law in force in the Prol'ince on 
the aubject'r is the ~4th Victoria., cousequently 
that my '\\ a.rrant Jssueù under the provisions 
of tht\t law, is legal to all intents and Jllll'· 
poses . 
. I need not therefore cxtend the argument any 
fnrther. r have confined it to the examination 
of the general proposition, that tho Imperial Sta
tu te, 6th and 7th Victoria, wa& in force and 
~hat I waa therefore without J urisdiction i~ the 
matter. 

1 will not touch ou the smallcr point!! raised 
tt~nding in tbemselves ooly to support the gen
eral objection. I bave confined the argument to 
a atrictly legal viow of the objection, without 1 
trust being unnecessaril v diffuse. l 

Allusion bas bcen made in the course of the ar- ~ 
gument to the fact that different opinions bave 
.heen en tertained ou this subject. WhateTer may 
be the opinion of others on this point, it is neitber 
my busineall nor my duty to in'luire.. I a.m not 
here to criticise the opinions of otbars, but to 
state my own. This opinion bas been formed, ir
respective of the opinio~ ofall others, and I may 
say l have ne l'er entertained a doubt on the aub 
je et. 

In doing tùis I have atated the propositions of 
law, which I c~nsider as necessarily fiowing 
from the argumelft, and after a carcfnl examina- l 
tion of the matter, I ha. Te come to the conclusion 
that my warrant was properly issued, and the 
objection taken by the Counsel for the prisoners 
is therefore overruled. 

Mr. KERR desired ~br,ing und~ ijie,Jio~9r's 
ottc anot'tfer :Objec u, Tl1.:., thao the prosecu

tion bad not, under the the 24th Vic , chap. 6, 
mado out any case agamst the accused. 

Mr. DEYLIN here objected to further prelimi
na.ry exceptions. 'f he learned Counsel bad bad 
enongh time to make ali such, and should now 
be prevared to proceed on the merits of the case, 
as they were bound•\o do. If the Counsel oppo
site were allowed toma.ke preliminary objections 
every day, they would reduce the }>roceedings of 
our court1 to a more mockery. He hoped llis 
Honor would put an ~nd to this f~t.ctwus opposi
tion. They should be prepa.red to say they were 
ready to examine their witneasea, or confeu they 
bad none to examine. . 

~Ir. KERR said that His Honor bad onr-ruled 
the objection asto bis jurisdictiou, declaring the 
24th Vfc., cap. 6 is in force, and he (Mr. K.) now 
maintaincd tbat und!"r that statute the Court 
must come to the conclusion that the Oounsel on 
the otber side bad faHed to make o their case. 
His objection was founded on 24tb Victoria, cap. 
6, and wt'nt to ihew that the crime pretended in 
th1s case did not como within the proviaions of 
that Act. 

'l'he COURT: That was an argument on the 
merita. 

:Mr.KERR: Yes. 
The COURT submitted wheth~r it :lfould not 

be Let ter to hel\r this objection ana the ,argu- • 
ment on the whole of the case together. 

~Ir. KERR proposed to ~eat the matter aepa
rately. 

After sorne further discussion, His Honor de
cided, in the interests of both parties, to hear the 
objection first, before proceeding to the general 
merits of the case. 

Mr. KERR said tbat the 12tb Vic,, cbap. 19th, 
gave to judges and ma.giSJtrat'}S of this country 
cognizance of crimes committed " within the ju
risdletion of the United States, or of any other 
statea"j Lut in the 24th Vic., cap. 6, tue words, 
"or or any of auch States," do not a.ppear. It 
becomes, theo, necessary to enquire whetbe the 
act committed by the accuaed at St. Albans, 
Y ermont, constituted & crime eorumitted wi~hin 
tltejurisdiction of tite U. S. Stn.tes of .Amerrc&. 1 

There was, withregard to the U. S. States, a fed
eral jurisdiction and a 'StJl,te jurisdiction. The 
former, or U. S. jurisdiction W'lS based. 0!' cer
tain gra.nts or sovereign ri~hts and pnvtleges, 
mn.de over by the people ?f the several S.tates 
composing the former Umon. No o~her r1~hts 
A.ud priviletes atta4be~l to tbe S?VVOtpent of~e 
United States; and aU otber nglïts and prxvr· 
leges of sovereignity not expressly made over by 
the constitvtion t<> tha Fed~ral govt!rnment, at-_ 

tacbed avd rem~ined to each of the _everal 1 
bta.tes. 

His HO NOR: ~Iention your proposition, as 
you bring H in 1hat vif'w. 

Mr .KÈRR: 'rhe b. S. or Pede Ijtlrisùiction 
was based on certain gra.nts of sovereign r~ghts 
and privileges, as before stated. All other r1ghts 
and priveleges of sovereignity not so mado onr, 
r~mained and attached to each of the severnl 
tat~s. In support of this 1:\e would retèr to • 

t' Story on the Constitution," pr. 412. The Gav
erument of the United States could not, the?, 
cla.im any power not granted to it by tlle cons tl· 
tution, and the powera actua.lly grant~d ~ust 
iJe auch as were given expressly or by lmpltca
tion. 'l'he learned gentleman cited . othe1· pas
sages in support of his Tiew,, a.I!d ~~u.rl we bad, 
th~, to enquire whetber the J nad1ct10n o~ the 
United l:ltates extended over crimes co{Ilmttted 
within the bodv of one of the several tates of 
the Union. He cited the opinion of 0 ief-Jus
tice Mareball delivered iu tbe case of Bavans, to 
a!:.ew t}lat the'j u risdiction of the~ St"te :k 





ia., terri
- yards, etc., and on such 

1 
as bad been placed specially 

under tire jurisdiction of the F. S. Gonrnment. 
He coatinned.t.. under the constitution n.nd laws of 
the U. S , tbe .tt·edera.l Government ha.d no 'power 
to lelislate for States in rt~g~~.rd to crimes com
mitted witbin their jurisdiction. The present 
olfence charaed was not a crime witbin the JUrie-' 
diction of\he U .S.G(>vernment, but bad be en com
mitted within tho jw·isdiction of the Stu.te of Y er
mont. Wha.t sa.id the conclusion of llis Honor's 

T M.erely this, ~at the offe~ wa.s corn· 
ct~d against tho pea.ce 'Of the Stàte' qf Vermont. 

onld the crime hue possibly beon committ€d 
against tho peRce of any other Htaoo, tha.n that 
which bad jurisdiction over it. The conse
quences were these: Robbery in a Sta.te or place 
not specially un der tlie j nrisdiction of the U. H. 
GoTernment was a crime for which the Gonrn
ment thereof bad alone a right to legislate. V er
mont bad exercised that rigbt in this instance. 
Aecording to the authoriticl! cited, thojurisdiction 
of aState was co-extensin with its ten-itory. He 
proceeded to cite the opinions of eminent Ameri
can authorities in support of tbia view of &'ta. te 
SoTereignt~.t and also tbaç t<f CA.leb Cushing, a.s 
followa· "vur arstam, it is to be remembered is 
one of comple\eJuriadiction,. wbere bow~1er, the 
nnderlying fonndation is, a primitive Sovàreignty 
ofthe indiridual Statis. 'fR.~ng thii into ac-
count t.ncf Cfnsidefing the "«"o!king of 24 
Vic., the Court was not called upon to ecide as 
to a poiat a.ffecting .the G~nera.l Govetrunent, 
but Wlth regard to a crime wbich merely con
cerned an indiTidual Sovereigu Sta.t.e. He 
thought Hia Honor must come to the conclusion 
that the robbery, if robbery there was, was çom
committed witbia. the body of the State of Y er
mont, and not witbin thejurisdiction oftlie U. S 
aad tha.t consequently the statute (24 Vic.) did 
not apply in this case, and the prisoners must be 
discharged. , 
· Mr. LAFLAMME, Q. 0., followed in an able 

argument on the same aide. • 
Mr. ABBOT aa.id he felt 1t his dut~ 1ay a 

word or two on this subject. It see~d'to hiru 
t.bat the Ooun1el for the dcfence on an occasion 
o( tbis kind laboured und er a nry grcs.t diss.d
vanta&e; for tbere was a uatural objection to 
deal with such large questions ag were ultimately 
inTolnd in this case, and in objections of this 
description. Now, be respect1ully aubmitted 
tbat this st&tute must he construed wlth the 
1a.me strictness as if the offence wera of any 
other description-nen the minutest crime in 
the ca.lendar. We were not to shrfWin the1tatute 
to please any one, or in the trial of any ~ffence, 
-robbing a. ben-roost, or burning the town of 
St. Albans. We must deal witb the case accord
ing to law, irrespective of what oue supposcd to 
be tbi magnitude of the interests involnd in the 
decision. The first point he came to was lhis: 
Were tbere really two jurisdictions in the United 
States ; wa.e there one j urisd1ction of the Fed,.ra.l 
courts, and anotber of the Stàte courtil ? And, 
ia respect to this particular charge, were these 
j uriadictlons ind~pendent ol each otb~? Hnd 
the Federal courts of the United Sta.tel! any juris
diction oTer this offence, or if not, bad the courts 
of the state of Vermont? And if the State of 
Vermont bad jurisdiction, wa.a it exclusive, or 
was it concurrent with that of the U. S. with re
gard to the robbery committed at St. Albam? 
It Wl\11 contended on the other side thaVit bad 
been proTed tha.t this olfence, committèd in the 
State of Verment, was against the laws of that 
State. The prosecution hnd even put a Vermont 
lawyer into the box to prove this fnct. But nei
ther in the warrant nor ln the information bad the 
at~mpt been ~o.de to prove tbat this was a crir.rre 
ast&Inst the U mted States or cognito.ble by them. 
The la.wyer who bad been put into the box ba.d 
pro.ved that the crime of robbing Brett was one 
enttroly and exclusinly witbin the jurisdiction 
of the St.ate of V ermont, and not by the U mted 
St11.tea Courts. He wonld refer the Court to 
Wbeaton'a American Oriminal Law, vol. 1, page 
155 and followinâJ and by this autbority it would 
b.e seen tbat the united States bad not jmisdic
tton onr the crime of robbery committed in 
Vermont, or in any State having its own JJegis
Iature and jurisdiction. The~ were then two 
j urisdictions in the United States, a.nd

1 
the ofrence 

c~a~ged here :was one witbin t~ ex~usivejuris
dtetron ofi:ite-ofV«;rm.enr!" T framers of 
our law to b -.\vetl ~· e thjs . fa.ct, 
as t~r.~.; é ptoT~ioiÎi e ressly for lhose 
two JUllidtctlf»18. The learned gentleman bere 
read that portion of our l"w bearing on 
the sta.tement be bad just made and went 
on to. uy tbat our statu te wa3 e-.:id~ntly drawn 
up w1th a careful view of this distinction as to 
t~e two jurisdiotions, and in this respect harmo
n.lzed exactly !Vith the provi~ions of the constitu
tion of the lhnted States. i::iome persons afraid 
of_ the G~n. Dix'! proclaml\tion, il}l&gir{ed tbat 
tblS question shonld be withùrawn from the ordi
nl!'ry procedure of law, and that tbe rule of expe
!Îlençy should be.adopted. But he hoped no Court 
m th1s country ~ould ever listen to &n argument 
based on expediency. Ho would refor to a case 
that had come up in 1842, in Englll.nù i it wns 
tbat of the Creole; and Lord Brougham and the 
other la'!' Lords, said tha.t if under the pretenco 
of.th~ ex1.stence of a treaty bands were laid upon 
an ahen ID Great Bri tain, be might la wfully kill 
th at penon. The word 11 jurisdiction" in our 
st&tute~,.sh~uld be taken in its tochnical sensea; 
a.od B_eagWJek, 261 and 263. laid down that when 
~ch~eal. words occurred in a statu te, they-must 
. ta enmatechnica.leense. The tecbnicAlmean
mgd o1the wor4 "jurisdiction," was perfectly plain 
an t e would observe the.t in our statu tes 

to 

legal sense. Hè woul 
refer the Court to a few autborities to show that 
statu tes of this ki nd must be construed strictly. 
'l'be learned Counsel quoted Judge TauntQn, 
Jndge Storey and Lord Abioger; and concluded 
by expressing a hope that the Court wonld seo 
that the prison ers should receive all th a ad van~ 
tages to wbich they were entitled by the law of 
the land. 

.Mr. JOH~SON said it was s~ated by the conn
sel opposite tbat we were here invoking a juris
diction we bad no right to invoke. and a great 
deal ha.d been said ns to the dom es tic jurisdiction 
of the United States, and of the courts .of the 
United States, but not one word asto the sove
reignty of tho United States, and as to the will 
of those two Powera who contracted, and whose 
contractwe were to give effect toifwe could. There 
was a. vast difference betwe011 one State u.ud seve
rai States,and tbemea.ning of the word "jurisdic
tion" in the sense of sovereignty in which it WI\S 
used by nations contracLing as the United States 
and Great Britain bad contracted by this treaty. 
It conld not be cootended that the twCl nations 
bad power to logisllil.t.e one thing and the locs.l 
Legislatures witbin the soverehtnty of ljf\Ch an
other. The 12 Vic. declared tbat the meaning of 
the treaty was, "Wë bad two na.tiqns contract
ing," and say in&, "We will deliver up to ea.ch 
other mutually fugitives from justice in either of 
our dominions who have committed offences 
within either of our jurisdictions." Assuming the 
accurar.y of the argument just beard, let us see 
how the treaty would wat·k the other way. Sup
pose we dema.nded a fugitive from ortr countr,y 
who bad fied to the States, and that the Fedéf!tl: 
Government announced, 11 Oh, we have contract
ed with Great Britain o.lone, anù tberefore we 
~annot giV"e up your criminals1 because he is in a • 
sovereign Stste, and not \flthm the junadiction 
of the Federa.l Governmen~ which was the party 
to the treaty with Great Brito.in." We would, 
doubtless, consider this style of argument both 
absurd and unjust. The word "jurisdiction" 
meant sovereii:nty or notbing when applied to 
nations, and the parties to the Ashburton tre"atv 
could not bave meant anything so senseless âs 
tha.t the jurisdiction of the Federal Govornrnent, 
in Cl\ses of extradition, was merely a doruPstic 
jurisdiction, 6l:tonding only over tbe district of 
Columbia., the wild lands, and auch places as 
dockyards and ports. Diù Great Britain then 
say," Wc mean neTer to ask for tho extradition 
of any fugitins wbatever exceptof tho se fou nd in 
the aforesaid loco.lities?" Sucb t1. construction 
would be at variance with common sense. The 
word "jurisdiction11 must mean the cxercise, the 
possession of power, end the nations contractiol' 
with regard thereto could not men.n by tho word 
the a.ctual domestic jurisdictior. e:xercised by a 
Court of Quarter Sessions, ùy the Court of a 
State, or by the Supremt Court of any State or 
the United States. How, he would ask, wa.s it 
posl!ible to commit any oflènce within the jurill
diction of the United States (not including the 
District of Columbia. or other unimportant placés 
spoken of) unless witbin one of the United 
States? The thing wa.s an absurùity in terms. 
The treaty did not mention the words 11 ouo of 
the saidStates," but merely "the United States." 
The worda were not that the crime sbould laave 
been committed against the jurisdiction of the 
United States, but "in ~be jurisdiction of the 
United Stl\tes.71 Wha.t was alleged in the war
rant wa.s, not that the offence was committed 
against the jurisdiction of the United Sta.teil, but 
against the pence of the f:State of Vermont, one 
o( the United States of AmericA.. and within the 
jurisdiction of the said United States. This was 
ali that was nëces~a.ry.The only case,according to 
the argument of the counsel opposite, to wbich th.e 
trea.ty could bave any reference, would be 'one 
of treason against the P'e<kral Qovernment, for 
w:hich olfence1 of course, e;çtradition oould not 
be denumded. If the prisoners' counsel helù the 
eorrect view, the treaty would be & nullity. 
'l1bere could be no extradition for nny offence 
contmitted against the lavrs of the United StatE'S 
properly so called in the small District of Colum
bia. If we had boen wrong in giving up 
criminal~ for t enty-two years Qlder the treaty, 
it wa.s to 06 re etted, a11d it WM astonishing tbat 
such a point could never bave been raised by the 
eminent lawyers DOW in tbeir graves, wh~h~ 

llealt with t!Je subject. He beHev·ed that the J 
treaty and statutes passed to gi-ve it effect· must 1 

construed in the roost liberal d not the 
most narrow manncr, and tbat tbe JJn ed St~s 
Government h'd po\ver to extrl'dite as regar~ 
eveq Statfl in t~e Union. t 

T'hé Court now took a recess of an hour. 
After recess, 
Mr. ·DEVI~ IN addressed the Court, contending 

that the olfence committed was one tha.t came 
under the statute. Tbl! j~arneJ. gentleman tb en 
proceeded to cite autho~e!J in support of his ar
gument, observiog, at "the same time\ tbs.t. the 
case wa.s eo very plain to· every body tna.t there 
wa.s no necessity tor any lengthened argu
ment. 

.Mr. llETITGNE followéd on the sameside. The 
learned Oounsel in a brief argument contended 
that the Oourt could not I>Ut upon the words 
"yitbin the jurisdiction of the United States" 
tbe strict interpretation given them by the Coun

fOJ the defonce, and cited o.uthorities to sbow 
in interpre,ing natutes the real intention 

would always prevail over the literal intention 
or expreasion. The preamble of the .tet must 
be co~idered as a part, ud exp lana. tory thereof..; 
aiH! tllli Victoria jndged by this principl~ 
and reeei & its proper broad a.nd liberal inter
l•naa.wu.u, wonld •~nction tbe of the prose-

the 

g State o the li oioo 1n tue -·- .. _, - ,_, 
extradition. Was it to be supposed tbat white 
G.re~t ~ri tain treated respecting the extradition 
of cnmmuls from aU pa.rt!l of ht:r brol\d empire 
~he United States was to be understood as agree: 
I&g to extr&dite with teference to only a. tew 
smn.ll sections su ch as the district of Columbia. ? 
~'ba words of the ~reaty bearing upon the sub·~ 
J~ct.vrere-".offences committed wituin the juris~ 
d1cttou of e1ther nation." The statute ustJd the 
same phr~se. The ouly question wa1-Was Ver
mont within the jnri1diction of the United States? 
E.vt-ry witnesil swore it was. We were bound 
g~ve. t~e.broa~est meauin~ to the word "j 
dtchon' m tlns case, and could not say it meant 
the judicial juriadiction but mesnt" witbin 'the 
territorial juri3diction ol'tbe United States." The 
lcarned ientleman cited several authoritiea in
cluding " V at.tel " in support of hia v1ews 1 

~r. KEH.It addressed the Cot1rt. He ~as as· 
ton1sheù tu hP-ar the argwn~nts of hislllarned 
frlends. 'fhe Sta.te of Y ermont bad aiven over 
to the ii'ederal Gonrnm\uü certain rights but h 
ha4 n~t givcn the right of jul'isdictioh. He 
mamttuned tha~ w.he~ the oourtJ. of ato.co1,1ntry 
could not take Junsdlotion of an olfencé, tliat of: 
tence was not committed within the jurisdictioo 
of tho country itself The Governmeat hd.\l 
bmu~ht & great deal of influence to beflr on this 
case.; but of courH everybody was aware tJtat a 
pe,ce-offerin~ must be made to the l<'ederal lb
ecutive. A number of people were of opiÜion 
that the prisonirS, though prond belligeronta 
ilhoulù be given up,in order that our fears might b~ 
silenced, and .the bugbear of future danger a vert
cd. ETerythwg bad boen done to throw difficul
tiea in tbB way of the defence, still it WaB to be 
hoped that this Court would render to th• pl'i
soncrs tha.t julltiee which waa their due. H wasl 
to be boped that His Honour sitting tbere would 
do justice to theae men regardless of wnsequen
ces. (Suppressed applause.) • 

Mr. LAFlAAMM& addroued the Co~ at eon
siderablo length. He argued that there was 
nothin~ At ali to justify the rendition of the 1 
priaoners on this charge. Tho United States bad 
a certa.iu jurisdiction belongiog to tye deral 
Government; the State of V:crmont bad a. sep~ 
ra~e and independent juriadiction ot its own, and 
tlus charge was one of tbose which were cogniz
nble only to one juriadiction of tho.t State. In 
tact and in law the claim now put forward by 
the prosecution wu utterly untenable; anù the 

· Court, he thought, could come to no other con
clusion. Our authorities bad gone out of their 
way to interfere in ~bis case. We bad seen mem
bers of the GoYernment postiog off to Wt~J~hing
ton to appea.ae the autborities there, jus\ as if 
there were no law in Canada to meet oasea of 
tliis description. We han aeen membera of the 
Gonl'bment go to Washington to promise tb&t 
wu ilhould. be good boys in future, lest General 
Dix sh~d come onr to Canada and rescue tlle 
prisoners from our justice, so tha.t they might be 
given up to their justice. But no matter how 
the Gonrnment of this country bad interf&ed 
· th.is case, he (Mr. Lafiamme) was certain that 
this Oourt would deal by these y~un.: men as the 
principles of British conititutiona law direct~d. 
(Murmura of apvlause.) 

Judge SYITH-I will take the oaae into coa
sideration, and gin decision on Tuesday. 

The Court tben adjourned. 
-~-------------------~~ 

THE ST . .tUJBA~'S RAIDERS. 

INVESTIGATtON BEFORE JUDGIII 8 UTll. 

MoNDAY, ]'eb. 20. 
This morning being appointed for the resump-; 

t tiou of the investigation, tbo Oourt and passnges 
were donse1y crowded, a still larger number of 
ladies occupying tbe ~ats on the right of the 
ben ch. 

li1s Honor tonk bis sent at 10 30. 
1\lr. KERR begged leave to band to bis Honor 

a printed copy of the propositions of the defence, 
with tbe autllorities in which they were snpport
ed. 

.. tr. BETHU ... TE objected to this on the par~ of 
the p1·osecution, and ked for a copy of it, wh1ch 
was declîned. 

Mr. KERR opened tbeargnm~ntfor thedefence 
first suùmitting in printed form a series of propo
siuoos with authorities sustnining them. 

PROPOSITIONS. 
1st. Tbat Bennett H. Youns was on the nin~

teenth of October last a commissioneù officer 10 
the service of the Confedera te States in command 
of a party of enrolled üonfederate States troops 
tllen in the territory of the United States, a coun
try with which the Contederate State~ wero at 
war, anù quoad wbich contest He.r M~Jesty h.ad 
declo.red ber determination to ma.mtam .a str:ct 
and imiJartial neutrality betwecn the contendmg 
parties. 

2nd. That the said Bennett H. Yo?ng h9:d been 
ordered and directed by his supenor ofhcer, to 
whom he ho.d been referred for instructions by the 
Government of the Confedsrate Hto.tes, to make 
the raid upon St. Albans. 

3td. Th at the tentb article of the ~hburton 
treaty is strictly limited in its operatiOn to the 
crirnes recognized by the comm~n lo.w of bath 
countries contrr.cting under the names thereto 
applied in tl1e treaty. 'l'hat the wh ole of the ~acts 
and circumstances of the ~ase ar~ to be exammed 
into and weighcd by the J udge m order that he 
may be t;utisfied that the act of tb~ accuse~ can, 
,a.ccording t,p tbe l~«rs of .t~is Provmc~, W ~ustbly 
"àe~gnatedJUS one the elimes mentJoaèd 10 t 
treaty. . . "tt d 

4th. 'l'bat act& of hostlhty c~ml!u e 
cognized troops w1thm the 
ti on of on the otbor belllig;erEmt~ i 





within provisio tbe treaty. 
5th. That the Uni States no longer exist: 

That since the ratification of the treaty of 1842 
five or six States have beon ndmitted into, and 

ne or ten States have seceded from the li nion 
at betwean the two portions or the former 

r p 1blic civil war bas been and is now raging
a.nd that thereby the sovereignty, whi~h solely 
subsisted in the Union of its membe-rs, was im
media.tely upon the commencement of the war 
dissolved. 

6th. 'l'hat the war now raging botween the 
United States and the Confederale States is what 
1s called a perfect war-that botb parties are bel
ligerents and entitlod to ali belligercnt rights 
given by war to sovereign governments. 

7th. 'l'hat durmg a war tetwean two nations 
or governmentEl, the municipal criminal codes of 
the belligerents, nre silent and inoperative quoad 
acta committed by the troops of eilher of the bel
ligerents in the territories of the otber ; tbe law 
of nations a.lone furnishing the rules for the gov
ernment of armies or deta.ched bodies of troops 
on bostiie territory. 

8 b. 'l'but unc?er the law of nations in wbat is 
called a perfect war, the rule i tbat the person 
of the eneruy is Hable to seizure, and hia prop€1'
ty to confiscation seizure or capture wherever 
fou nd. 

9th. That, under the law of nn.twns, members 
of one belligerent nation may lawfully kill meru
bers of the ~ber belligerent nation, or seize or 1 

capture their property wberever found ex:cept in 
neutral territory. 

lOth. Tha.t, th commission of an omcer in the 
arruy of a bellig rent power, autborises bim and 
the men nnder his command to engage in e\•ery 
act()f hostility agll.inat the other belligerent, per
missible'Under the law of nations. 

lltb. 'l'hat, 1f sucheommissioned oftlcer viola te 
his instructions limiting bim and his comma nd to 
certain nets of llostility and c ·ceeds the bound~ 
laid down for him, he i guilty of an otfence 
against his own government whose rules for bis 
guidance he has infringed, but be cannot be re
garded as a criminal by the other belligerant or 
by neutral nations, for be ia innocent of any of
fence against iuternaUouul law. 

l2lh. That,.tlle only government haviug power 
to enquire into the facts of wlletber such corn
mi sionçd officer bas exceeded bis instructions, or 
violated the rnles l~id down for his guidance to
wards the enemy, 1s tbe government which com
missiont::d bim. 

13tb. 'fhn.t a violation of neutra! rigbts, eitber 
by capture iu neutra! territory of enemy's pro
perty or b.v using neutra tcrritOry tor the pass
age of troop3 1 or as the .starting point of an expe
dition ugainst the ent:m · co~ntry, does not de-
~rlve the troop so ~ · • neutrality of their 
oenigc!r . t'cha ct'er 1 • e'rén t 'wh~e p'ro-
~erly has been éa:ptn s o r~ht~ and quottd 
ilim the captur so ç e are. legal. Such 

·olation of nentrality cannot afl'ect in any way 
be non-re:s ous1 ility of belligerent troops for 
o. tilt'! ucts. 
1 ~th. That a. neutra.l gov-ernment cannot take 

cogUtzance of or pronounceajudgmenton any act 
of ho:>tility committed by trOO}JS under the corn
maud of an ofticer eommissioned by one Lolllger
ent on the territm:y of the other belligerant. 

l5th. Tbat if a t1ation, having prorlairned its 
neutrality eilher by executive action, or tbrough 
1ts courts of justice, on tho demand of one belli
gerant~ deli-vers up to tha.t belligerent soldiers 
a.nd officers of the other bel ige rent who bave com
mitted acts of hostility in a country of the bel
ligereut demanding such extï dition, on the 
ground tbat such acts were cri·nes, such pretend
ed ncutral nation tbereby violates its neutrality 
and espouses the aide of the belligerant to whom 
extradition js made. 

ltlth. Deduction; 'Phat, cinl war thus exist
ing betwcen tbe Un~d States and the Confede
rate States on the l9th October last; Her Majes
'Y baving proclaimed her neutrality in the con
test, and Bennett H. Young then beiug a com
missioned ofticer in commanù of a detachment of 
Oonfederate troops operating under orden.1 from 
his Gonrnment in the terri tory of the United 
States, the acts of Bènnett H. Young and his 
command cannot be measured by the provisions 
of the municipal criminal code of the enemies of 
bis country, nor can oùr Oourts or officiais arro
gate a right to themselves to denounce as cri
~iual tbose actil of hostility whicb war recog- r 
wzes. 

19th. That, the assembl!lge of citizeus of the 
Untted States for the vurpose on behalf of the 
Confedera te States of burning and pillaging the 
town of St. Albans is an overt act of treason 
aga.iust the United States. 

Mr. KERR, fo1· the defonce, said-To me bas 
been coofided by my learned friends the duty of 
opening the c çase for tbe prisoners. It is 1 can 
assure your lfouor wltb fear and trembling that 
I take upon myself the reeponsibility necessarily 
attachiog itself to my position. Xot tbat I be
lieve thati'bar cnuse is weak, not tha.t I am afraid 
that our just claims will be ignored but the gre11t 
importance of the principles involved, the mag

Jl.Îtude of the intereats at ata.ke, and the almost 
'boundless field for research and argument whicb 
spreads itself before the counsel eu:,;,lloyeà, ali 
t~nd more thorough1y to bring before each of us 
~1s !'WU utter i.nca.pacity to render their mee.ù C?f 
JUStice to the nghts of our clients. 'l'hat th1s 1s 
one of the most im}Jortant case ever presented 
for tha consideration of any cf our courts, will 
not~ denied--that it bas alrcady produced a 
g~at~r l:'if~:ct upon the passion and prejudices 
{)r man botb in Canada and the former ünitcd 
S~tes t~tan any otber cause celebre in his Pro
vm~, will readily be admitted. lL bas been the 
movmg œuse of a call ta rms wilhin the ~ro-

of those îeara ·w . 
asylum to l'Olitir.al re! ~ees by our ProviùClal 
Parliament. From it tlie careful observer can 
trace the origin of the pressure brought to bear 
np on our J uùges to mduce t Ul to degrade the 
palladium ot the law into tho ministP.r of the 
temporary p ions of tb~ Goverbment and .the 
sen·Ue instrumen\ of the mteresta of the Umte1l 
States. l'he very pa.~}ers produced by the pris
oners were bought by the priee of blood, for one 
of the mcssengers despatched to Richmond to ob~ 
tain informa.tiou for vour Honor but the day be- 1 

fore yesterùay expi~~teù the crimes of being a 
loyal -soldier, a true friend nnd a gallant patriot 
on the gallows at J obnson's Isl.and. Peace to his 
as he s. Y our llo nor cau rcad m the treatmon t of 
the mesSt;nger, the certain fate of those who senl 
him on his erra.nd. Cursed be tho band which 
sparetll is the motto of tho United Stu.tos. Oau 
it be wondered at theo t'hat the knowledge of our 
respon~ibility in t,l1e grave task we ha;e under
takeu should weigh so heav-ily upon us; that it 
should like a pail bang over us whithersoever wc 
may go---aiL that we ask---all tbat we pray for, 
is, that it may not so deadEin our energies as to 
rend·~r us 10ca.pable of layiog befurc yon fairly, 
manfully aud faithftilly u.ll the points rn this 
most intcrcsting case, with the principles of lo.w 
which define the positions of the mo3ccuto ", the 
pri~oners an~ t?e:j·udge. The questi_o!l of e.:ttra
ditJon of cr1mmals hy the uthont1es of th'3 
couutry within the limita of which they bad 
soqght refuge, to the autborities of the country 
witnin whose territori"s they bad committeù a 
crime, was one wbich formerly occupicd the at
tention of statesmen . nd puolici tt:l tbtoughout 
the ci>ilize:l w.orld. Like every oth r impo::tnnt 
!niuciple of wha.t may !le, called mternational 
~pedicn~y, the existence üf the right to demsnd 

WtiS by ome nutbors denied, by othcr adp:titteJI. 
The q c tio howe~er w s t>hroudea irr obscur
ty, nd the f,'i·en.ter ntlm,ber of the nations of the 
world have woooun~d ngninst tbe exist~mco of 
any sud! right by entering into reaties by which 
J,ey,agreed nnder c rtain co dition. tQ deJh:<'l 

up per.s'ous to..the autlùmttea of tbe othcr pa.rhl'a 
to '"'.le treaty, a C!\Sed o!'ha.vlngcommt ted crim a 
withtn thcir jut'sai twn. It ie np.neoesgary here , 
to ehfer into.e. <let.Rtl of the trea.ties entererf into 
oetween-differe St!l.té be in an extradition 
ti ul tlon ap )'e red i it is sufficiont to aar that 

Great Brita.in bas at different periods entered 
into two on tha.t subject witb the United States. 
The provisions of the fil'i!t ruade, in 179-i, and 
known in American works as tho Ja.y •rreaty, 
was in its extraditiOn clause almost precisely 
similar to the last clause of the Extradition 
•rreaty, in fact no diff~::rc:Q,ce of any moment wa.s 1 
apparent. Jt was limited in its operation to 12 
years and expired without any great u:;e having 
been made of ils provisions. 'fhe only cause 
celebre Rriaing under it was that of Nash f',lias 1 

Robùins,to whichreference will be made bP.reafter. 
In 1842 the Asbhurton 1.'reaty was entered into ' 
bet veen Great Britain and the United States, by 
tlto tenth clause of wbich it was stipula.ted and 
agreed that. on demand the high contracting par
tics should O.eliver up to justice all persons who 
beiug cbarged with the crime of murùcr, or as
sault with intcnt to commit murder, or piracy or 
ar~on or robber , &c., &c., should seek an asy
lum or ba fou ,d witbin the territortes of the 
other, provided that this should only be doue 1 
upon sncb evidence of criminalitr:as according 
to the laws of tho place wbere the fugitive or per
son so cba.rged sbould be found, would justify 
bis apprehension and committal for trial if the 
crime o;: oflence had been tbere committed; and 1 

i t was furtbei' provided tb at t.be evidence of crim
inality should be beard and cousidercd by the 
judge or magistrate issuing tho warrant, and 
that if on such hearing the evidence should be 
deemed sutlicient to sustain the charge, then the 
justice to certify to the proper executive autbor
ity in orde: taat a warrant of extradition might 
issue. It has been ruled in this case that the pro
ceedinga were rkhtly constituted under the Pro
vincial Act 24 Vic. cap. 6, it becomes theo my 
duty to enf1nire what are the powers of the offl
cinls mentioned in that Act with reference to the 
examination of the sufficier.cy of the ev1dence to 
sustain the charge. In order so io doit becomes 
nece~sary to examine the powers and dnties of 
our Jus ti ces of the Peace out of sessions in their 
exa.minations int.o charges of:indictable otfences 
agl\inst persons broH~ht before thern. By the 
Oth clause of 102 ca 0~. Stat. of Qi.Mda, it 
s prot-ided tbat '1n a uch cases the .fnstice or 
Justices aha.ll in the presence of the accus!ld per
son, take the ata.tement oq oath or affirmation of 
tbose who know the facts and circumstances of 
the case. By the fifty-seventh article it is pro
vided tha.t if in the opinion ot t be Justice the 
evidence tS sufficient to put the party npon his 
tna.l for an indictl.lblP. ofl'ence, althougb it may 
not raise such a strong presumption of guilt as 
would indu ce su ch .rustice or Justices to commit 
bim for trial without bail then sncb Justice 
shall admit the party to bail; tbP deduction, 
therefore, from th11 evidence the Justice ha.s re
ceived from those who know the facts and circum~ 
Slnnces of the case in order to justify hia com
mittal ~or trial must be one rai:~ing a strong pre
sumption of guilt against the accuseù. Cau it be 
pretended that the Justice having tbree slterna
tives to choo,e from, ali founded ou the compar
ative strength of the evidence against the pris
oner, viz, either to discha.rge him absolntely, to 
bind ovcr or to commit him for trial, that tbat 
disçretinu doesnotin fact give him power to ex- 1 

amme and weigh the evidenco in order to dis
caver to which course tbe chara.cter of tbe evi
deuc.e forces him? Iffrcm tllC na.tnre of the evi

ce adduccd, which in itself is incontro>erti· 
aren_t that to commit him or even to 

m over expos<! tb country 
to the costs of a trial, which mus re"ult in the 
~cquittal of th~ prisoner, the duty of the ,Justice 
1s cle~rly to dtscharge. If, on tbe otht:>r hand, 
no ~vtdence bas bee~ r:"ndered charging n prima 
ar1e case of felony, 1s 1t the daty of the Justice to 

commit'! Can it be pretend cd that a man who 
bas ac.t~d.as public execntioner n.t the execution 
of a Cl'lmiut:tl condemned by a. competent court 
to death wculd not, were he apprehended tor 
murder, be allowe•l bef ore the magistrate holding 
the prelimin~rY. examination to produce the re
cord of convictiOn and the document JJroving bis 
own status as executioner, and would it be 
pre~end.ed tbn.t the m~gistrate bad no right to ex
nmme mto sucb evidence and that it was bis 
duty to commit for trial for murder because it 
was proved by the prosecution tbat a man 
bad been hanged by the prisoner 'l Num
berless other cases mav be cited in which thE\ 
doctrine adv.ocated by the prosecut10n is shewn 
in al! its true absurdity. This, let it be remem
bered, applies solely to cases arising unrier our 
municipal law, wbere the injuatice is suffered by 
one of our fellow-subjects, and where bis com
mittal for trial, even for an offence of which he 
is not guilty, can only, at the most, entail upon 
him the temporary inconvenience of imprison
ment in one ot our gaols; but when it is the extra
dition to a foreign power of a man who bas com
mitted no crime against our law, but who seeks 
solely in n British colony an asylum from the 
encmies of hia country, and who trusts bimself to 
the nn.tional honor of Great Hritaiu for protec
tion, it becomea us to be cxceedingly careful, lest 
in our anxiety to concilia.te powerful neighbours 
we are not induced in the eloquent words of Lord 
Palmerston, to violate the law;; of hospitality 
thy itatu!ea .(>f hi.!~njty•an~ tqe ge.9..erttl~ll~~ 
o( mankind. Lèt us beware lest we s~ulH.>e 
horeafter unive?.sally and deservl.!dly stitmatised 
as dishonored by our basty conduct iif this case. 
Tbe necessity then for o. more careful and €èarch-
1Dg examinution of tbe èvidence in .an extradition 
case is apparent; tlll tli~ ftt.cts ancl circumlltnnces 
are to be looked at with the greft.test care, in or
der that the magistrate may be fully satisfied 
that the prisoner really bas committed the of
tence of which he is accused; he must bew-ar~ lest 
in a case of manslaugbter he commit for murJer ; 
he must take care th t the otfence is not larceny 
whilst he commits for robbery; but above ali he 
must Le satis1ied himself tba.t the man is guilty of 
the crime with which he is chargpd. lu the ex
amiun.tion of this case1 if we can quote authori
ties from American books, and cite precedents 
from American reports, the United States Gov. 
ernmeutsurely will notcomplain of our drawing 
from tbeir arsenals weapons wherewith to com
bat their pretensions. 'rbe judgments of their 
Suprem6 Court are a.cknowledged in England as 
of the very higbest authorlty, are cited a.t the bar 
as of the very greatest weight, und are listened to 
by the Bench wtth the greatest respect and at
tention. The very brightest orna.mcnt of that 
court, he who in his lifetime was acknowledged 
by aU parties as the greatest judge who ever ad
dressed the hench in the United States, and who 
was pronounced by Mr. Justice Story, in an ad
dress to the bar, to be the expounder of the con
stitution of that republic, was the late Chief Jus
tice Marshall. llis intellect was so essentially 
judicial that every dictum of his is precious; his 
intuitive perception of law was so marvellous as 
to enable him to discover the most recondite plin
cip1es a.t a ~lame. Wheu, theo, wc ha;e on re
cord his delibera e opmiou Oli any point, we may 
almost defy the most wily sophist to shake our 
confidence in the strength of the position t~ken. 
One of the most!m!tsterly efforts of that distin
guisbed man was made in tbe argument before 
Congres3 when the question of the extradition of 
a man named Nasli, allas Robbins, came up for 
considewtion. It would appear tbat Nnsh was 
one of the crew of the H. M. Hermione, wbich 
was ta ken possession of by mutine rs, who, after 
killing sorne of the officera, carried the vessel in
to a Spamsh port. Y cars after a. demand tor the ex
tradition of Robbins, und er the tre. ty of 1794, was 
made on the American by the British Qgvern
ment. on a charge of murdering one of .the offi.cers 
of tha.t vessel on the occasion ia question. Nash 
was extra.dited, notwitbatanding he sot up in bis 
defeoce and endeavored to provo tha.t he was au 
Amel'ican se!lman who ad been impres-ed on 
board the HermiOQC; .and that it was for the pur
po:3e of reooainiug bis liberty tb t he bad ,ioined 
in the mutiny. Great excitement ro.ged 10 the 
u'uited States. tb-a se was brought bJfore Oon
gre:.s, and oit as n dcfenca of bis fi nd and 
patron, George Washin~\on, that the lll.tl} :C "caf 
Justice, then .\~r. Marshall, delivere~ a speech on 
the subject, wh1Ch for u time silenced all opposi
tion. •Atnong ..the..p.ositions t..'ken him, was 
the following :-" T nat bad it bMn proveü that 
Robbins "•Jls a.n American-alid beon impressea 
on board the {IeJm'ione, and JHtd been guilty of 
homicide 'in tndea.youring to regain his liberty, 
such homicide would llOt have arno mted tu mur
der, and he could not bave been extraditeà 11

-

therehy clearly showing tbat in his opimon th~ 
forci ble impressment, if proved, should have beon 
ta~«:~u into consiùcrt tion, and tha.t the parson 
who r~:ndered the decis1on was b·mnù to weigh 
ail the evidence, even of justification, and t 
give cft'ect to all the circum.:~tances surroundin;;. 
the act, by which the enormity of the crime might 
have been t!iminished or mitigated. 'rhc next 
Cfl. e in which any point ot importance was dc
cided is that of Cbdstana Cochra.n, who, on the 
drmand of the Britidh Goverum~nt, ~ s €xtra
dited in the year 1 43, on a charge of murder. 
'l'here the connsel for the accused in~erpo ·ed, a.s 
an objection, to any furt~~r pro.ceeding.beft~re the 
commis ioner lea of IDS!l.mty, whwh m the 
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was n 
overr~l~d. This, then, is a corrobora 

of the opm10n expressed by Chi f Justice 
~r ~a.U .. Tbe uext C:l:>e from which we cau oh

ta.m hg~t lS tho.t of the Gerrity. 'l'he schooner J 
J.. Gewty '!as an Aruerican vessel, owned in th~ 

orth<>rn States. Previous to her départu :. 
oro .Matamoras for New York, a nm.nùer of me~" 

:a ongst whom 1vcr~ the prisonet· 'l'oman and 
al., cngRged pas.ages to the latte! port 'l'w 
~a, ys after the vl"ssel sai led the pa.ssenge~s ro~ 0 

1n arms, de~lared to the ca.ptain that i1 y ou a~~ 
now to cons1~er yourself a confedera te pnsoner ~ 
toQk l>ORsesswn of the v~~sel and its content; 
Md sent the captam and crew adrift iu one of th' 
b?ats. They w.ere apprehended on a charge 0~ 
puR.Cy on the htgh se as, nnd th . ir ex tradition wa 
demaf!ded under the Asbburton treaty. For 
t~em 1t was contende.d, lst-'rlul.t piracv on th 
h1gh seaswas not an ~xtraditnble offimcè. ?nd 
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'!:hat they were ctio~ on behalf of the O~~fed;: 
rtüe G?vernment, whiCh was then at war wtth 
the Untted States;nnd a recognised belligerent lt 
mns.t be remembe!ed that the ouly proof of tl;eir 
belhgeren.t cap mty was the admission ma.de b 
he capt~m of the Joseph Gerrity, of the declarf

tlon-4o b1m u:r one of e pMsengers tha.t be wns 
to oon.s1~er h1ms~lf a Ooufoè.erate prleouer. No 
eomml!3lons, no mstruction from tbat belliger
ent governmen: ~as p oduced1 uor w~s_!t pror-edj 

tbat t~ey wer.e natives or SJlbJcctsofthe Coufed
e:;.ate ~tatcs, 1.n. fa.ct t~e r!resumption was that 
t ey." ere Bn.t!sh subjects. And y et the Chief 
Justice) w:ho, It must be rcmarkcd, differed from 
th~ maJonty ?f the court witl! reapect to the first 
p~mt, on wh1ch they were dt ·char,..,,d ob'ervt•d 
wtth reference to the se co~ , tlutt .~f c~nc;r th~t 
pe~on1shalthong? no.t subJects of a belligerant 
an a t ough !l?latmg the laws of their ow 1; 1 
country by thmr mterference in its hdul.lf are not 
thcrefo.reforc chargeable with piracy. Dut, at the 
~~me timo, they cannot protect them selves from 

e consequence3 of piru.tical acts by as<~umin 
the character of belligerants. 'l'he prlsoner~ 
a;erred tho.t ~hey were acting on behalf of the 
~onfed~rate GovernlllJ.In t, and Ir. James is righ t 
bu argu~ng that this is the same as thongh they 
• ad hotsted the Conf~deratc tlag; but we also 
knpw that ~he t1a<1 ot a country is frequently 
h01~ted by pu·J.tes tor the bctter c~rrying out of 
the1r schemes, and toe must look at all the circum
st(.lnces to see whet!ter or no the obiect of the pris
oners was a 11iratical one. I ca.nnôt ay that that 
yra~ ~? clea.rly ncgatived as to oust the justice of 
J~r13 tction ~o. com!?it the prisoners." We have 
b ... rc, the 0p1mop. or the Olnef Justice of 1<1ngla.nd 
say1ng tlmt the judges on habeas corpus ar~ 
bou nd to look at a.ll the circumstances in order to 
C!XDC to 11. proper Jndgment on the nature of the 
act. H~, morcover, adroits that the declaration 
of the P\tsoners thut they were acting ou behalf · 
of th~ Confederate Go\"ernruent, negatives, to a 
c~rtnm extent, tho prc~umption that they were 
PI:ates; but ~e ?e.nnot.say that tbat declaration, 
b1th~ut I,Jroot ot c~mmtsswn or instructions fi·om 
t. e Uontederato (.-..,)vernment, so clearly nega
~tvc~ the pre5umption of piracy as to oust the 
JU~tl~o of ~is juris iction to commit; but bis 
opmwn !Ua.mtai.ns 1o3t strongly the pdnciple 
that n. pnma fa.cw case agaiust a party may be so 
dest:oy~d by evidence of belligerency asto oust 
tho Jl!Shce of bis j tri.sdiction, tbereby "ÎvÎn" to 
~t~; Jnsti~e t.he. jtidicial power ot appreclat
t~o and wctghm .. g tho testimony. Mr. Jus
tice Bhlc~burn. 1n tho same case makes 
tse ?fthe tollg.wtn rlln ks "thore was evidence 

<>f Plrll.CY Jur1 gentium a l nlso evidence that tbe 
art wa3 a bellig~re t one in furthcrance of the 
cause of the ~oofe emtes, who are belligerents 

n.d so rccogrnzetl. The act then so far as the 
evt~ence goe:;, Wl\9 either piracy j1t

1

re gentium, in 
wh1ch .case we are 110t empoweted to gh·e them 
up, or :t wa.s the act of belligerents, and there· 
fore tn .ble nelther here nor elsewhere.11 It must 
be. adu:Itted t~n.t there r<'ally was very strong 
en~ence of ptracy aud very weak evidence of 
bell!gerency in th~ case in question tha onlv t'act 
to show th~ .latter rhRractor bcing 'furuL;bèd by 
the qecl!!;rat10n of the priaouers, which the Chief t 
Justice hkcued to the hoisting of a ftag. In the 
case of a vesselatt lCking and cap turing aPrencb 
merchanlm!lu, such vessel woul<l not be reliev-
ed ~rom the 1mpu tati ou and consequences of beiog 
a ptrate by showing tbo.t nt the commencement 
of the ntlack she hoiited a Me ·1can ila.g ifsbe did 

ot prodnce eitb"'r her commi:lsion as ~ man-of
war to. t.he Mexican uavy, or letters of marqu~ 
~uth~m.mg hcr 10 cruir.e as a prh·ateer. Mr. J u' ·· 
~1ce hlacl·buru er.r ju::t1.v roma.rks also, that if 
1t .'""et·e ~be .ar .uf belligerent , it was triable 
ne1tb~r 1n England. nor elsewhere thereby 
showtng <;oncht•ü,•eiy that in his opi~i.on, pL·oof 

f the oelh«crency befere the mnglstra.te took th 
case out of the tte11.t •. The next case demaudina 
our ttention is tha.t of the Roanoke, which w L> 

laken ~ossession of on the high Se'l.s, ùy a party 
of Oon1~derates under the comman!J, of an ottlcet. 
~ho had taken·pass. cre in her from a neutral port. 
füey were a.rrested t oijeof the rest India Is
lands.on ~ cb11.rge ofpira y. At the prolilniuary 
eX!lmtnatlOn before the magistrn.te nf ter evidence 
of the .act ~f pretended piracy ltu.ù becn gone into, 
the o!hcer In comrnan~produceù his commission 
~d IO!Itructwns, and thereupon the Attorney 

f!eueral for Hor Ma.jesty abandoned the pro3eca
tl0n and tb.ey were discbarged. In the natura.l 
l>rder of tbmgs we no come to the case which 

t lloubt is the cheval de b·ttaille of my 
on the other side, th~; one containing ac

to tbeir idè s th. concentrated princi-
ap to the ft~.cts of the St. Al-

one so perfectly analogons ths.t it 
lln d to ali our pre tension~. 1 

I.I.Mli.J:>!ll'IE\v case. The opinions pronounc-
_va-,:_:],._,~.,. Gana~il\n 0 !li • Jus ti ces nnd 

tbe ci \·ilized world, t~.nd..h v.e become a portion of 
th~ p_roperty of the nations of the earth. Those 
op~nwt!B therefore a.rc now open to critical ex
am~uatwn, nd nny one wisbing to Sb.tisfv him-
elf l~pon. t.h~ respousibi ity iocurr d by bèllig r· 

ent.s 1n ~·tsttmg neutrul countries, would be fore· 
e~ mto mve;itiga~ing_ the. correct ness of the pri~;~.
ctples therem latd d.own as regula.ting the courae 
to be adopted to all ciL~~~ wherein extradition 
sb_o~ld .be demanded. Th"' questions na.turû.lly 
~riS~ng m that case wero of vast importa'!lce, !lf
re::tmg not onl,Y t prisoner, but in their conse
quences touchmg th question of llCRc~ O" war 
!JeLveen Qreat Bd in and the United StatrJB. 
rhe 1 w of the Pfo ce of Canada was not the 
Qnly, y~tem of JU prudence i"!}volved, but tbe 
l,nte tt o. w 6 sented 
tor. ·u ion. · ht.s tgerents 
dilt1es oÎneutrals, th sovcreigu tJowcrs of gov
ernments and ttic iurliYidnal satety of subjects 
P.resen~ed thomselvea each ln its turn for co.n· 
indera.t1.o~ and settlement. For the none~ then 
th: jt~d,tctarr o~ Upper Canada lost their charac· 
~er. ot Uolon:a.l Jn1~es and occupied the di::!tin
:.mshed po~mon of x.poundors of the priuciples 
of, InternatiOnal Law. Tbeir position in the face 
ot the world was the same a.s that a.dorned by 
t~e la.te L01·d Stow~ll in En"land and Chief Jns
tlCe Mars~tal an.d 1 udg~ Story in America. To 
tho.:1e emlDent JUl'l ts js 'Society indcbted in a 
gre t ~egree_ for. the maintenance of tb ose priuci
plea ol Iuternat~onal. Law, wlüch regulate tho in
tercOt~rse of na.twn3 1n pea.ce and in war and to 
them IS due the credit of having rlissip~ted the 
llla.ny e~roneous theories ad v.anced by publicists 
~s formmg part o!: t,be law of nations. 'l'o them 
1s ~ue the .ais.e f having in every instance 
w?t~h càme \ rthm their ken upon the B3nch, ad
~IUlS ·red Justice without fear, favor or affec
tiOn, to all who appeared before them as suitor.s, 
ft behoves us then to inquire whether the recent 
Jndgment ou the applicatwn for Habeas Corpus 
m Burley~s cQ$e is based upoH the principles of 
~a.w appltcable ther o, or whethereither through 
Ignorance or a base sub3ervience either to popu
l!u opinion or to Goveromental pressure 
judgcs of Upper Cannda have shown thems~lves 
unworthy ?f the P.osition they occupy. !Jet u~ 
th~n ~n th1s o.ccaswn cxamme with due care the 
pt'mClples wlnch by tl ose judges are declared as 
governing their decision; und discover whethe 
~he conclusion arrived at is one justified by the 
tacts proved, and who her the principles imroked 
bJ the B:mch w.e.re rigbtly or erroneously applied. 
The first proposition made in the order is that 
the question of tite act beiug a belligerant act i 
on~ solely tor the consideration of a jury in the 
Umted States. 'rhe second is tha.t an otficer in 
the navy dnly commissioned in the service of one 
belligerant, i3 uot a 1thoriz.ed thereby to wage at 
acts of hosttlity on the land or sea. arrainst tli 
property and persons of subjects of the otl1er 
?elligerent. The thirâ is that wh~re the officer 
tn command of an expedition deviates, in his di • 
cretion frJm th lin of ·onduct laid do wu for his 
guidance in hi'3 instructions, the subordinate ufti
cers and men ~mdeL· t.is comm,~nd by obeying or
der:~ soto dev1ate. tbereby los() tbeir character 
of bel!igerents, and ara re3ponsible criminally fo.r 
11ny acts they a.y commit. which in tirne of 
peace would c~titu crimes. 'rhe fourth is th a.t 
a violation of Canadian neutrality a.ggravate 
crime committcd in the jurisdiction of the UniteJ 
States. 'l'he iifth is tbu.t a judge in a neutra! 
country has a right to mquire int0 any excess or 
deviation corunütted by the officer of a belli"er
ent power duly ommissioned in war from 
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th· 
purport of btS commission on the demand of th 
other belligere.n ea.n thereupon declare that it: 
so devfating he çotnti:!Îtte an oflence against tb1• 
la.ws of the ot u"lllgerent, and order bim tot. 
oonùneQ, prep· · e.Lt.r$1ion .to his e 
!DY· The sb:.t!:l ' t11~ ~:éh proceedings by 
Juùge are not 10 ~fOu of Her Maje3t ' 1

8 J.!ro 
clamation of neut.rolity. 1 t might perhaps be a·J 
weil berc to refer to ~oUle of tho~e causes cele brus 
wlüch ha7e reudered the Upper Canaùiaa Bench 
11.nd Bn.r so famOU3 throughout the world. He· -
vcu knows that poor Lower Ca.uadians have 
no pretensio to o_pe with them in any field of 
t:tther indu:>try or fa1ent. We are with n.ll due 
self a base ment hy it po ken an inferior race fittcd 
by n.ature_for t~1e n ble~k miserable corrutry 
we whabtt. Oorrtè t io ltve and die as our 
father:! did before us, we cxist withont any of 
that noble fire whicl:i occasiona.Uy Je· men to 
do deeds reftecting honor ou their nu.ti e -lantl 
Wc plod on in the "fee.ry round of J)olitics a.Qd 
law most congemal to our temperaments 
we chug o h · Couwme iie Paris' 
we reverence BI stone, we ùislike novel; 
ty, a.nù we a.blwr ew fnngled ideas of juri3-
prudence. We haYe been l'idiculed aud la.ughed at 
for çur stolidity. We hd.ve been aoused fi r 
our l"norance. We havo been told that the 
hench of Upper Oanad!\ is compo:;ed of men re
no.wned alike for their talent, lea.rning and :nte
gnty. Wo bave beert suretl that celebratwmen 
cl~1ater at he oar of tat portion of the Prov,:J.oo 
th1ck as g-çApes in vinery. Wo bave een ud~ 
vised to listen t~ }he words pregijaUt rnt~ re• 
~ear.ch ~d learm~ uttered. by the mimsters of 
Justice tn that fn.vored portion of God's carth.·
We have been recomm~nded. in lieu of studying 
the speeches of Erskine, Curran, Burke~ or Plnn
kett, to open our ears to the ra v-isbing melody of 
the utterances of Upper Oanadian couudel and 
from the models o. eloquence and style by 'them 
set be fore \lB• to form our id ens of the persuasive-
ness and power of Demostnenes and Oicero W e 
bad fondly fancied tha.t bad the Upper CaUBdia.n 
Ben ch but the o pportunity, the ex cee ding talent 
and learn of its members would !have been 60 

the who le world th at 
and America. 





halftbeir nominal valué an~ aU t .e- _anK~ tes 
in the institutions at the tune. Yh1lst m the 
Bank these scene" werc g.eiog on, other r.rty 
ha.d been detache to secrrre b~r l! and equip~ 
ments for the raiders. A snffic1ent ~rober was 
procnred to mount them aU. In the n.ter:va 
number of United States cititens ha.d ·en 
prh;onersand wer ,conveyed to and Pt n 
guard in a public qtu\re. Dllring tb 4 i 
pa.rt.y of the raiders were in pussessio f t e " 
Albans Dank, a. person of the name of Br(;c1· e ~ 
tere<l to pay a note. Un was infur d tbat he 
was a prisoner to the ConfederMe oops 
the money which he had brougbt wi }l. 1 

taken from him by one of the two r 
the Bank. A skirmish then ensuad 
raiùers monnted and the townspeo ho 
armed themselves. An attctnpt to lire ibe town 
wa::1 frustrated, and the R ider being orm
ed in military array retired fr:om tl1e 
town pursued bv sorne of the citizets, 
who fired upon them in the1r retreat. A pursmt 
wa.s organized, but the whole party of Oonted
erates succeeded in crossing the lino into Canada, 
where, wit hout warrant..:! or sworn informations 
having been laid, thirteen of them were arrest~cl 
by the country magistrates and cou~ tables. ') 
soon as the news reached Montreal and Quebec, 
Judge Coursol w<.~s despatched to the frontier to 
conduct the procecdings, and was ordered by the 
Attorney General to arrest the offendêrs ithout 
waiting to ruako out informations or to dràw 
warrants. It is unnecessary for me here to give 
any furtber details of the proceediugs bad before 
lf.r. Justice Coursol, for they are now matter of 
his tory. The facts of the raid as gi ven above are 
in evidence before your Honor. The commission 
of Bennett H. Young in the Oonfederate army, 
and hii! instructions to form a corps of twenty 
Ooufedera.te soldiers, eséaped prisonera of war; 
his instructions to report for orders to Messrs. 
'r.hompson and Clay, and his instructions to ro· 
port to Mr. Clay atone for orders, are fully and 
satisfactorily proved in this case. 'fhe actual ot'· 
ders to make the raid, signed l.Jy Mr. Clay, have 
been produced and provE'd; 1\nd Uw mus ter rolls 
of the different companies to which the pri::~oners 
belong in the Coufcderate service are also lJefore 
the Oourt., autbenticated by the. proper a.uthori
tles. ]'rom these pa.per~ uo other deduction cao 
be drawn thau that ou the llHh ot October lu3t 
Bennett H. Youn wa.a an oflicer in the service of 
t~ Oonfederate ta.tes, in command of a party of 
Oonfcder oops, dt::to.iled for specitü serv1ce 
by thnt erate Government to St. Alban , 
in t}Je o! y·ermont, with which the Oonfl·d· 
era~ were tuen at w r, the ~tate of Vor· 
mon t eing one of t-he United Stn.tes-wllich 
WJlr by H r ~lajest.v ti d previously been ac
knowledged as a1>erfect wat· and by whom nll hel· 
subje bad peen wur eù to mnint· in nu<~ ~e" J 
a strict ueutrality betweenThopa.r 1es contenJ.mg. 
It 13 necessnry here to reter to a. pomt in th1s cas 

1 of vast im ortance with reference to the very 
existence of the treaty under the proVIsions of 
which the extradition of the pr1~oners is del!}and
ed. Sin ce the date of the treat)~nv-o or six: ~ta tes 
ho.ve b en a.dmitted into tlie H.epublic, at tltat 
time cornposed of a lltlmber of sovereigu States 
reeognized by the :world as a. go\·ernmE:nt under 
the name of the Unit~d 'tll.tes. Siuce that date 
nine or teu of the Sta.tes forming a portion of that 
Republic at that timllll&ve sececled therefrom and 
erected themsdve ~nto a separa.te re public umlcr 
the name of the Oonfoderato States. Oîl.ll i be 
pre ended that Great Britain has the same rights 
agaiost the United States which can be grante{l 
to ber now as at the a te of the pa.ssing of the 
treat.f. If a. man commits a. crime in Oanada and 
ta;kes .fuge in Richmond, cao the Government 
or the nited Stat s extradite iiim on the dcma.nd 
of tue British Government. If, on the contrary, 
.a man commlts a. crime in 'fexo.::~, which was only 
a.dmitted "nto the uion in 1845 and which was 
"n 18tl2 an :indèpenùent State, cau he be extra,dit-
edon dE:mand of the United St11.te Goverument 
if be seeks a refnge and be apprehcnd ~ ~n Ca-
nada. either of the tw.:> cases was antlCI(>ated 
a.t the date of the treaty, and it çannot be pre
tended tha.t the clauses of a convention between 
t' o nations is a. whit more elastic thau the terms 
of contract betweeu indivi<lua.ls. It is also to 
bet·emarked that the Constitution of the United 
States is singnlar in its formation i the rules ap
plicable to a monarchy do not apply to a. ep~ 
lie Treaties between monarchies or cmp1res.sre 
made by the monarchs or emperors i but the 
United States alwa;s mr~de their treaties in a 
federal capacity; of a number of sovereign States 
coni!tituting the Umted States. This, theu, watt 
notbi1lg more or lees thau a republîc, .the eover
eig ty of which was immediatoly di sol:ved by 
the :brea.king out of civil war bat the fie ver~ 
a.l aovereign Statei! of which it was compo::;ed; 
for in :l republic the sover i n y snbsi ts olely 
in the union of the membera of the re public. To 
the student the difficulties met with in bis earcu 
for the tru princiJ)les of 1a.w of na.tious nrd al· 
most insurmounia.ble. A p .. rt entirely from t e 
impossibilitE of clearly definmg all the prin io_l~;s 
of tbat law, ·r law it rea.lly ca.n be calledt whtch 
doee uot proV'ide or admit of a judge in toe con· 
tentions of the Jltuties wbo 1t ia pretencled 8re 
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DISTRICT. 

TERRITORIAL DIVISIONS OF LOWER CANADA. 

Po:pu
COUNTIES, &C., latlon 

in 
COMPRISED. 1861. 

Uuder Chap. 75 of Consolidated Statutes for Lower Canada.. 
. . f 

DISTRICT. 

Popu-! 
COUNTIES, &C., lation 

in 
CO::IIPRISED. 1861, 

DiSTRICT. I
Popu-~ COUNTIES, &c., lar~Oll 

CO::IIPRISED. 1861. 

"0l--O; 
1~, Popu-

DISTRICT. (:;Qù~TIES, &c., lation 
CO::IIPRISED. in 

1861, 

Qt'EDEC .......... Portneuf ............. 21,291 THREE RIVERS. :\laskino~gé ......... 14,790 TERREDONNE ... Argenteuil. •:"""' 12,897 BEA.'C'CE ......... . Beauce .... . .......... . 20,416 
Quebec ............... ,27,8\!3 St. :Ma,1r:ce ......... 11,100 Two l\Iouutams ... 18,403'1 Dorchester .......... 16,195 
)lo~~morency ...... ~~,136 C}:amrlam .......... 20.008 , T~rrcbonn~ ......... 19,4~~ , .â.RTIIA.DA.S.K.A. .. Mc~rautic ............ 17,s 9 
Len~··:'""""'"""l'2,09~ ~Icolct .,. ......... : ... , 21,5~3 JOLIETTE ......... L Assomptwn ...... 17,3oo

1 
\.rthahaska ......... 13,473 

L?tbimèrc .......... ~0,01~ T~ucc RI vers Cityl 6,0o8 , .\lo!ltcalm ............ 14,72~1 Drummond ......... !2,356 
City of Quebcc .... o1,109 ST. F .A.NCIS .... R!chmond .......... 8,881. , J<?hctt~ ............... 21,19~ BEDFORD ......... Shclford ............. 17,779 

]!ONTRE.d..L ...... Hochelaga.":""" 16,474 Wolfe .................. 6,g4S IRICIIELIEU ...... ~whchcu ............ 19,0701 .\Iissisquoi .......... l8,608 

'

.Jacques Cartier ... 11,~18 Compton ............. 1~,.,~0 1ama~ka ............ 16,0~5 1 Hromc ..... .. ......... IZ,732 1 
Laval. ................ 10,o07 Stanstca1l ........... L,2o8 llerthlCr ............. 19,60~ ST. llY.A.CINTH. St. Hyacinth 18 8S7 
Yandreuil. ........... 12,282 'K.A.::IIOUR.A.SK.A.. ~a~ouraska ....... 

1
21,0.38 S.A.GUENAY ...... Charlevoix .......... 15,2231 llagot ............ :::::: lR;:.Hl 

Soulal}g.es ............ 12,221 remiscouata ....... 18,1>61 11 SaQuenn:y ............. 5,!150, Rouville ............. 1S,227 
Laprame ............ 14,·l75 ÜTT.A.W.A. .......... ,Otta\va .............. .. 27,~~7 Crrrcoun~n .... Cl_ncoutu:n ..... .. ... 10,215 IBERYILLE ...... st. Johns ............ 14, 53~ 
Chambly ............ 13,132 Pontiac .............. 1a,~o7 1 RnwusKI. ...... R1monsk1 ............ 20,S.H ~apicrville ......... 14 :mi 1 

Yerch(•res ............ 15AS5 GASPE ............ 

1

Gaspé .................. ,l4,H~ 'I Mo~nLtG.·y ... L'lslet ................. 112,300 Iberville .. ............ 1G·.~!ll 
City of l\Iontrcal. 190,49S j Bonaventure ....... :13,09:.. J ~[ontmn.~nv ......... 13,:lSG BE.\.UIIAR~Ois .. Hnntiuu:dou ...... ,,17,491 1 

1 l Hellechas:se .......... ,lû.Oô:! Beauhamoi. ....... 1G,742 
* Fot•tlaces in cach connty sec" Law Almanac of18Gl." Total Population of L wer Canada, 1,110,647 !: Chatc:mguay ...... . \17,837 .J 

. 

GENEU.'-L SESSIONS OF TIIE PEACE. 1 
1):~R~C:~ -~-"~~:E- IIELD. 1 - ~VIIEN i[ELD. 1 D;-'\\~f~E~D. OPFICERS OF THE COURT. 

1 

1 STATUTE. ( I>.A.TE OF PROCLA.MA.· 
F---:-----,1 ____ Tro~_··---~- ----------....;.-1 

QuF:DEC ................. Quebec ................... 8th Januar~, and 4th April, Jnly, a.nd Oct .... \I3 a!~d 14 Vict. cap. 35, sec. 2 ........................................ Clcrk, Pierre A."Doucet. 
lUo:iTRE.A.L ............. )lontrcal ............... 4th to l ·ith }cb., ::\lay,August,and Novcmber.

1
2o \ 1Ct. cap. 4-l, sec. 139 ............. 

1

)Iay 28, 1858. ................ " Delisle & Hrrhaut.* 

* ln ali the other pistricts except Thrce Rivc!·s, (in w]lich L. u.,. A. Genest_is ülerk of the Pear~) tpc office of Clerk of tho Pcace is held by the Clerk of the rown. 
,Un~cr ~he a~thonty of Sect. 2 of 97 Chap. of Cons. Stat., L. C., the holdmg of the General Scsswns of the Pcacc has bcen discontinucd by .Proclamation in ali other 

D1stncts 111 winch they wcro fm·mcrly held. 

- - ---- --- - - . -----
COUJtT OF l'ICE-AD~IIIULTY. SJIALL CAUSE COJIJIISSIO~ERS' COlJRTS -.- -

QUEBEC. 

JUDGE-Hon. Henry Black. 1 REGIST~.A.R-Charlcs Drolct. 

(Jurisdicti"n to $Z5.) 
Arc hcld. un der Cha p. 94. of the Consolidatcd Statu tes for Lowcr Canada, in almost 

cvery Pansh and Townsh~p of L9wer Canada, on the FIRST 1\Ionday or evcry mcintb. 
('fhe Xo of Summonses 1ssued m 1860 was 25,75t.) 1\IARSIIAI,-J, B. Parkin. 

REGISTRV OFFICES AND REGISTRARS OF LOWER CANADA. 

DIVISIO~. 

UNDER WIIAT A.UTIIORITY 1IELD~',0 :!l ~"g~-==-
-------- 7. <:) <:l ~ -~ 

DATE OF ~A ~ ~ ~ N .A. ME OP REG ISTRA.R. 
PROCJ,All.A.TION ·1. 9 .._. ~r~.S 

---------------1---------------·l------------~ ----------------

---= -----

COUNTY OR DlVISIO~. 
WIIERE IIELD. 

ST.A.TUTE. 
DISTRICT. 

NA::IIE OF REGISTRATIO~ EXTENT OF REGISTRA.TION COUN'IY OR 

QUEDEC .......... Quebcc ........................... City and County of Q\lcbec ................. 

1

Quebcc ................ 18 V. c. 99, s. ll,par.1 ........................ 1761 C. X. ~Jontizambert. 
Portneuf ........................ ,County {1) of Portncuf ....................... Cap Santé ............ 7 Vic. c. 22, sec. 2 ... Feb. s •. 1844...... 481 Roger Lclièvrc. 
:.\Iontmoreucy .................. Conuty of 1\Iontmorcnry (cxcept IslaUt 

of Orlcaus, &c.) .. ............... ~ .............. :hatcau Richcr ... . 7Yic. c. 22, sec. 2 ... Fcb. 8, 1S4J....... 248 Gabriel Dick. 
Orleans, (Island of) ......... Islands of Orleans, Reaux. and 1\Iadamc. "'t. Laurent .......... 8 V. c. 2S & 9 Y. c.4-1.

1

June 25, 184<5 ... 130 Pierre Go selin. 
Dorchester, 2nd Reg. Div. County or Levis ..................... ............... Point Levi ............ 9 Vic. c. 45, sec. 2 ... July 10, 1846 ...... ' 609 Françoi:s 1\L Guay. 
Lotbinièrc ...................... [County of Lotbiuièrc .... : ............ .. ...... .. Ste. Croix ............ 7 Vic. c. 22, sec. 2... Feù. 8, 184k..... 413 Rémi S. Noel. 

MONTRE,\.L .... .\Iontreal ........................ ,City of::\loutreal anù Co~ntics of Hoche-
laga and .Jacques CartlCr ................. :'tlontreal. .............. 18 V. c. 99. s. ll,par.l ........................ 2271 Geo. H. R,yJand. 

Cham_bly ......................... Couuty ofCham\ll~ .............................. f,ongu.e~til ............ 18 Vic. c;.!l9, sec. 2 ... Oct. 19, 1857...... 268 Thomas Austin. 
Huntmgdon, 1st Reg. D1v. County of Lapraute .............................. Lapra1r10 ............. 13 & H \ lC. c. 10 ... ........................ 390 'l'ancrèùe Sauvageau 
Laval .............................. IConnty of Laval. ................................... :Ste. Rose .. , ............ 18 Vic. c. 90, sec. 2 ... Aug. 7, 1857...... 342 François ~.Léonard: 
Soulanges ............... ......... County of Soulanges ............................ :Coteau Landing ... 18 Vic. c. V9, sec. 2 .... \.prill6, 1856 ... 471 Gco. II. Dumesnil. 
Vaudreuil. ....................... Couutyof Vaudreuil .............................. St. Michel ............ 7 Yic. c. 22, sec. 2 ... Feb. 8, 1844 ...... 4i7 Pran.de Sales.Bastien 
Verchères ....................... County of Verchères .............................. Verchères .... .. ....... 18 Vic. c. 99, sec. 2 ... Dcc. 22,1860 .... 355 Félix Gcolfrion. 

TliREERIVERS Champlain ..................... County of Champlain ........................... Ste. Geneviève ...... 7 Vic. c. 22, sec. 2 ... Fcù. 8, 18H ...... 443 mie Rinfret. 
:.\Iaskinongé ..................... Countyof ::\!~skinongé .......................... Rivière du Loup ... '18 \:!c· c. 99, sec. 2 ... Sept. 29,1856 ... 445 .Jos. douardPichette ~ 
~icolet . .. ......................... County of:Nwo.tct ..... _. ................... : ....... ,Bécanco~u· ............. 7\ w.c. 22, sec. 2 ... Peb. 8, 1844 ..... . 514 Josê)Jh Jutras. 
St. l\Iaurice ..................... Co. of St. }[aunce & City ofThrceRIVcrs. rluce RIVers ......... 18 v. c. 99, s.l1, par.3 ·~............... . ..... 420 LOJllS G. Duval. 

T. FRANCIS ... Rièmond .......... ............ ICouuty of IUchmond ........................... Richmond ............ 18 Yic. c. 90, sec. 2 ... llarch 20,1856... 351 Gr;:otge Hope ... , · 
. ~herbrookc ...................... Town of Sherbrooke & CQ, of Compton .... 5hcr1Jrooke . ......... 18 V. c. 09, s.U, par.41....... .. ............... 522 William Ritchie. 

. Wolfe ............................ Connty of Wolfe .................................. South Ham ... : ...... Con.Sta.L.C.c.:37,s.36 ~ Dec. 21, 1861...... Jacques Picard. 
~tanstead ........................ 1Cotmty of Stansteaù .............................. Staustca1l_Plam ... 7 Vic. c. 22, sec. 2 ... Feb. 8, 1844 ...... 418 Ohns. A. Richards 

GA.SPE ............ Bonaventure .................. County of Bonaventure ........................ ~cw Carhsle ......... 7 Yic. c. 22, sec. 2 ... Feb. 8, 1844 ...... 175 Jo eph G. LeBel. 
Gaspé ............................ County of .Gaspé (Jlart) ........................ ' Percé ................... 7 Yic. c. 22, sec. 2 ... 1Peb. 8, 134,! ...... 112 /touis (;'co. Harper. 
Ste. Anne des )lonts ....... :\Iunicipahty of Ste. Anne des )lonts .... Ste. Anne des}lonts 18 Vic. c. 99, scc.l2 ... Dcc. 3, 1859 ...... 13 john Perréc. 1 
~lat;d.alen Islands ............ :\lagdalen I:_;lcs .................................... ·.~mhcr:;~ ............... 7 '=!c· c. 22, sec. 2 ... jl?ec. 3, 1859 ...... Chas. Cruse l'ox. 

KA:U:OUR.A.SK.A.. Ka~ouraska ................... Couuty of I~an~~uraska ........................ ~t. r,oms """:"'"" 12 'IC. c.128 .......... l<cb. 8, 1844 ...... 504 Il l'ury Garou. 
rc1mscouata ................... County of 'Iennscouata ........................ 'it. Jcaullapt1ste ................................. î...................... 423 John Heath. 

ÜTT.\.WA. ......... Ottawa ........................... Conn tics of,OLtawa awl t>outiac ............ \.ylmcr ............... 18 Vic. c. 1!9, sec. 2 ... Fe b. 8, 1844 ...... H3 .fames P. Taylor. 

1 

'l'ERIŒDo.·xE .. Two :\lountains ............... County of 'Iwu Jlou!Itains ................... Ste. ScholastiCJ.UC ... 18 V~c. c. 99, sec. 2 ... 1April 24, 1857 ... 473 Dosithéo Dupras. 
tArgenteuil ...................... County of .\rgcnteull ........................... r.,achute ............... 18 VIC. c. 99, sec. 2 ... l<'cb.19,1853...... 229 Daniel De Hertel. 
'Tcrrebonue ..... ............... Couuty ofTet:rebonne ........................... St. Je1·ômc ............ 18 Yic. r. 9!1, sec. 2 ... Feb.29,1856...... 516 Joseph A. Hervieux. 

JOLIETTE ....... ,.Joliette .......................... Couul.y of Johcttn ..... ,. ........................... ludustry .............. 7 Yic. c. 22, sec. 2 .... :.\Iay 30, 1856...... 562 .Jean Ovide Le .Blanc. 
Leinster ......................... County of L'.\.ssomptwn ....................... .'T/Assomption ....... IS Vic. c. 99, sec. 2 .. . Veb. 8, 184-L.... 457 ~Iarccl Poirier. 
:\Iontcalm .................. A .. Count.r of :\l_outc;_tlm ............................ Ste .. Julienne ......... 18 Y~c. c. 99, sec. 2 ... J?ec.15, 1S56...... 416 .Jos. Ed. Beaupré. 

RICIIELIEU .... Richelieu ....................... County of ltlChe!Jcu ............................. . Town.of Sorel ....... 7 Yw. c. 22, sec. 2 ... [I~eb. 12, 1853...... 750 PierreR. Chevallier. 
Berthier ......................... County ofB.crthier .............................. BerthlCr ··: ............ 7 Yic. c;_22, sec. 2 ... Eeù. 8,181-L.... 560 ,Jean Octave Chalut. 

· Yamaska ............ ............ Count.v of 1amaska ............................ .. St. François ......... 10 & 11\ IC. c. 50.............................. 553 .Jean Olivier Arcand. 
SAGUE~A.Y ...... tst Division of Charlc- {Co. ofSa.gucna~:.&St. Eti.cnne,Ste.A~nès,} St Etienne ~ . ( 151 Charles Du Berger. 

voi:~ a_n?- Sagu~nay . . .. St. Ir~née,~t. Fidùl?,C~l.hères. & DeSalles. . · . ... "· 22 y .c.35,~s. 1,2,:3 ..................... ~ 
2ndDIV1SlonofdiLto ......... RcmamdCI o~Cha~le~01x ...................... Ba!cSt._P~ui........ . 1 220 Telcsphore Fortin. 

CmcouTnu ... Chicoutimi .................... County of Cl_ncoutn~u .......................... . C~!coutii?J.l ........... .. l 110 !Ovide .Bossé. 
ltniOUSKI ...... Rimouski, X o. 2 .............. County of R,nnousk1 .............................. Runousk1 , .............. 112 ·\!C· c. 128 .......... ··;..................... 256 ,\.ndré B. Gauvreau. 
)!OYT::IIA.G~Y .. L'Islet ............................ County of LIslet .................................. St. Jean l ort Joh. •22 \!C· c. 101, s. 26 ... ~ov. lU, 1858 .... , 258 IThadée l\Iirhaud. 

:'tlontmagny ..................... C:ounty of :\Iontmagny ........................... :'tlont~nagny ......... 13 'w. c:.09, sec. 2 ... ~ov. 10, 1858 .... 258 Jos. David Lépine. 
Bcllechasse ..................... County of .Bcllcehasse ........................... St. ~llchcl ............. lO ~-11 \ 1c. c. 51 .... ·; ..................... , 391 Pantaléon }'orgues. 

BEAUCE ......... Beauce ........................... County of Beauce ................................. ~t. Franç?I~ ......... 18 \_!c· c. 99, sec. 2 ... :;;ov. 29, 1856 .... ' 504 l'Jean. P. Proulx. 
li Dorchester ..................... County of Dorches.tcr ........................... Ste. Hénedme ...... 13 \ 1c. c. 99, ses· 2 ... l::lept. 9, 1856.... 365 Alexis Godbout. 

ARTH.A.DA.S.K.A.. :\legantic ........................ County of )1egautlC ............................. Invcrnç~s ............. Con::~ta.L.C.c.3,,s.86 ......... :.............. 422 John R. La~blr. 
,\.rthabaska .................... County of Art habas ka. .......................... st. Chnstopl!e ...... 18 '.!c· c. 9~, sec. 2 ... l\~ay 22,1857...... 379 ~d.l\1odeste POisson. 
Drummond .................... CountyofDrummond ........................... D~mmondVIlle .... 7\_!c.c.2:.,sec.2 ... l<eb. 8,1844 ...... 1 459 1EdmundCox. 

1 

BEDFORD ....... Shefford ......................... County of Shelford .............................. \~ aterloo ............... 18 \!C· c. 99, sec. 2 ... Oct. 14, 1856~ ..... ' 650 /~ eph .B. Edgarton. 
Brome ............................ Couuty ofBrpt~e "":"'"""'"'""'""""" h.nowlton ........... :18 \!C· c. 99, sec. 2 ... March 20,18~6 ... 1 517 l H~ram S. :fos~er. 

1:\Iissisquoi ..................... County cff :\hssisquo_I ........................... Bedford,. .............. 18 \!C· c. 9~, sec. 2 ... ~Iarch 31, 1So7... 603 RlChard DlCkmson_. 
ST. liY.A.CINTII st. Hyacinth .................. County of St. Hyacmth ...................... 1St. H;vac_mthe ...... 7 \w. c. 2:.., sec. 2 ... l'eh. 8, 184-L .... I 1159 Horace St. Gcrmam, 

Bagot ........................ ...... Couutyof.Bn.got ................................... ~. t. ::ç,1h_Oirc ............ Con.~ta.L.C.c.37,s.S6 ....................................... Jos •. C. Bachand. 
Rouville County of Rounlle ............................... 'àlariCville ............ 18 VIC. c. 99, sec. 2 ... Sept. 11,1857 567 LoUisEd. P.Laberge. 

lBER'\"''LLE ...... St. Johns·:::::::::::::::::::::::: County of ~t. ~oh~s .............................. s~. ~Toh~lS ............ 18 ':!c. c. 90, sec. 2 ... April ~· 1356 ... 392 Louis Iarchand. 
Xapierville ...................... Countyof:NapiC}'Hlle ........................... ,.. apicrville ..... : ...... 18 '.!c· c. 99, sec.2 .... J,an. 22,1357 ... 660 Ephrem.Bouchar 
Rouville {3) ..................... Couuty of lbcrv1lle .. : ........................... t. Athana~e ......... 7 \!C· c. 22, sec.~ ... Feb. 8, 13i4 ... 745 tA.:i~t~rarti~~. i 
Be~l~~~~~!~ ·:::::::::::::::::: gg~~~~ gf ~~~fe~~~~~~~~; :::::::::::::::::::::::: ~::,u~~~W~~ ::::::::: ~~ ~J~: ~: g~; :~~: L: l~~l 2t i~;~ ::: ~~~ Geo. Aimé .Bcaudry. 

ntin~~:don ........ ........... County of Huntm~on ......................... Huntmgùon ......... lS \ JC. c. 99, sec. 2 .. Fcb. 20, 13o7 ... 1 402 Isaac Jackson. 

(1) By Connty i m;ant the Electoral County as dcscribe<~ in Pa:liame~tary Re pre entatHm Act, Cha p. 2 of Consolida tc tatutes of Canada. 
(2) A.\1 the .Proclamations horc mentioncd have b~e!l pubhshcd m the Cat?ada Gazett~. . . . 
(3} The1)arts of the Old Gounty of Rouvill? rem~mmg aftcr the Proclamatwn of the ... cw Rcgtstratwn County of tho same name, the County of IbcrVIllC 

yct proclaimed a County for Reg1strat10n purposes. · 



...... 



COMMISSIONERS FOR THE CIVIL 
ERECTION OF P ARISHES, &c. 

&loN'.l1l.EAL .............. Jos. Ubal.de Bcaudry., 
Alfred l'mllonucault. 
Joseph Uclle. 
'l'héoù Doucet. 
Chas. Alex. 'ferroux. 

QUEDEC ................... Cha~lc~1Panct. Loms 11 assue. 

COMMISSIONERS rela· 
tive to the INTERNATIONAL 

EXHIBITION of 1862. 
Sir ·william Log-an, 
llon'ble Louis \ietor Sicottc, 
.Edward ·William 'l'homson, 
John Beatty, ,Junior, 
J. C. 'l'ach~. M. D. 
.Brown Chamhcrliu, 
J esse Beaufort H urllmrt. 

George R l<'aribault. COMMISSIONERIN GREAT RRITAIN 
A.H.~iroi~ l>uplcssis.l AND IRELAND. 
Charles Cmq )lars. , . . . . 

T R 'ERS George nadeaux. l·~r takmg afftdavJts to lJC ll!SCÙ Ill Courts 
1 IIREE n ...... Valère Guillet 1 m Lowcr Canada, &e., ( Under Chap, 

lJ~n.GCJtcst La.'Barre.'. 82 v./' tlta (!msol. iStat. foï' Lower 
tlcvèrc Dmnoulin. · Canada, s. 1'2.) 
Désiré Ed. J:'rigon. WILLLUI BAKEI~. Solicitor, Waterford. 

ST HYACI.'TIIE ...... l'ierre Ed. I.'c.elèrc. , 
' Leouarù Bomn. :INSPECTORS of PUBLIC ASYL UMS,&c. 

Adolphe 1\lalhiot. 1 \\'alfred ... "clson C!wirman. 
l'icrre.Ih.mot~H.'. Jose ph t.'llas. 'l'ache., /ames i\Ioir Ferres. 

B~·ToW • J,s.:'llamvllle coutlée. Ed. A lllet·e,lith 'I't•J·encc• O'Xcil ... • ' ................ 'fhon,as McCord. \ __ ·~--- '_ · • · 
James Doyle. 1 BEAUPvRT LUNATIC A$YLUM. 
Andrt\ Larue. 1 

John lilurphy. Comt~tissionars.-lJouis Massue, Errol 
B. Lindsay, Hammon<l Gowen, Joseph 

--------------~--- Painchaud, l~ohert Hamilton, A. B. 8irois 
- · N L CANADA Duplessis, anù lJanicllllcGic. 

COl'tlMISSIONERS I · . Physicians.-Drs. Premont & Douglas. 
For taking Affidavits to be useù in U C .. --·--- - --- -- ----·----~ 

Charles ,J os. Coursol. COMMISSIONER OF INDIAN LANDS 
MoNTREAL ............. Théoù Doucet. Edouard Xarcis~o IJeLorimier. 

James Court. 
J. J. C. Abhott. 
John H. Isaucson. 
Alexander )Iorri:;, 
W. B. Lambe. 
F. 'V. Torrance. 
Dunbar Browne. 
:Murdoch l\lorison. 

QUEBEC, .................. Frcd
1
. C.

1
\
1
' allltnovous. 

Char cs o • 

HARBOUR COMMISSIONERS. 
:MO~TlŒAL. 

Hon. John Young. 
II. H. \\'hitncy. 
Alex. )l. l>l'lislc. 

The )[ayor of the City. 
The President of thn Board of Tradc. 

Secretaru ... Alexandcr Clerk. 
Wm. Bigncll. QUEBEC. Frank IL Badglcy. 
Ph. B. Cas.a:rain. Hon. Gcor~e }Jemberton, Chairman. 
Nod II. J3oweu. George !L Simard. 
J. B. R.. Dnfrcsnc. ,} . 
Pierre A. Doucet. The :.Vlayor of tho City. 

-------_ The Presiùcnt of the Board of Trade. 
COltl:MISSIONERS in UPPER CANADA Sac.-Treas... s. 

TRINITY HOUSE. Fortaking Affidavits to be used in L. C. QUIŒEC. 

BELLEYILLlL ......... ~~bc~:t ~.eJ~Ï~~~~· Jiastèr, .......... ~ ....... Jas. Gillespie. 
BROCKYILLE ............ Jacob ]), Bueil. Deput.11 Jlaster ....... Richard S. Alleyn. 

Henry S.llubbcll. Wardens ................ Horatio N. Joncs. 
James Jessup. If. Burstall. 
George Crawford. l?rançois Gourdeau. 

CoBOURG ................ Wm. GCeo.k Pbentlanù. .H!Umliienlil: Qe "'en.. 
James oc· urn. Vital 'rêtu, 
J bL P · le JcsscD.Armstrong. 

CORNWALL ............. G~~~ge è. {y~gd.' }'rançois Butcau. 
HA..\IILTON ............. CoHn D. gcid. Clerk ...... : .............. .l~rLr~l 13 .. Lindsay. 

Robert ... ~eol Law. Treasureï ............... A. cmome. 
KI .. GSTON Jas. Alex. Hcnderson. )!O.S'l'REAL. " '" ............... Gcorlo(C \V m. Urapcr. 

\lcxandcr G. Hall. Master ................... A!l;ù~ew Sh~w. 
LANARK .................. ,VÙ!iam Robertson. Daputy )[aster ........ '\~ll~am l}nstow. 

Tl . "' Lawford. JVardens ................ \\ llham ];dmonstonc LONDON .................. ,,}011~nas H~rton. Henry St!lrncs. 
•I 1am. Jean Loms Beaudry. J~!n~1s Shanly. 

1
•11 Victor Jiudon. 

'\IIham C. },. G · Thomas l\lorland. 
0 • Richard W. Scott. p· c tté TTA w A ............ · .... · J B. Lewis. . ,wrre o. • 

AÎexandcr Moffat. Rag~strar ................. E. D. David. 
PElŒROKE .............. Andrew Irving, SHIPPING MASTER. Ralpn B. Johnson. 
p RTII James Bell. _ ~ .. .........:..l 

E ...................... Tohn Dea~on, jr. TURNPIKE ROAD TRUSTEEa;--
PBTERBonouGH ....... ~h~rl*s ~i~~e~trick. l\lo~TREAL :-Hugh 'fayl or, W. J. Knox, 

ta '"k H: Burton J Crawford, Joseph La.porte, J. Quenne-
PORI' HoPE ............. J!~~s \"\;alsh. • ville, Benj. ~· Lc~10inc, Pir;re .Beaubien, 

e Fut vove Eùward Qumn,l\IJChcl F. 'al01s. 
ToRONTO ................. ~d~~.l\t:ontiz'a~bert Q.uEBE~ !~orth shore) :.-Josep~ 

Robe t \ Harrison. B1o1s, \V1lham ·H. Lemome, 1b.ii 
r \vs 'th ~John Sharplcs. 

tb'a\t s · t
1t ' QuEilEc (South shore).-Benoni Gu~,y. 

er B~~~nér r Bte Carrier, T, mo. George Begm, 
~~~~~~ Camcro~. charle~ RobCJ:tson, Pierre Giroux. 

LEGAL FUNCTIONARIES. 
1 

QUEEN'S NOTARY. 
QUEEN'S COUNSEL. • 'l'hlfl Qat!ll 

1 1831 Que bec ................... 1 1• "' • 1 Hon. Fred. A. Quesne ...................... 1836 ~==-:.:.:..:..:.:.:..:.. _________ _ 
Hon. Henry Black ............................ 183 , CORONERS. 
John Boston .................................... 18381 Montreal ................. Joseph Joncs. 
Henry Driscoll .................................. 1s42'Qucbec ................... Q.has. Bug: Pauet. 
Cômo S. Cherner .............................. 181.4 Three Rivers ........... Vah're Gml}et. 
John R. Hamilton ...................... Ï) .... 1 47

1st Francis ............... Albert G. \\ oodward 
Jos. Ed. Turcotte (Ex SoJ. Genera ... Ottawa ................... André Larue. 
Hon. L. T. Drummond (ExAtty. Gen)~~~~~Kamouraska ............ Picrrc h Gauvrcau & 
Francis Godschall Johnson .............. :, J1ud~~;cr Tctu. 
Hou. John Rose (Ex Sol. Gen.) .......... " County Gaspé .......... William Tilly. 
Hon. P. J.O. Chauvcau* (Ex Sol. Gen) " jcounty Bonaventure.Joseph Gui!. LeBel & 
Dunbar Ross* (Ex Sol. Gen.)............. ~ Archibald K~rr. 
Frederick Griffin .............................. 1~<>41Terreboune ............. Joseph A.l\hgna;ult. 
Henry Haig Judah ........................... " .Joliette ................... Laurent Désa.umer. 

1 George O'Kill Stuart ........................ " Richelieu ............... Laurent U. Turcotto. 
Gustavus W. Wickstecd .................... " <Saguenay ................. Ed: Zeph . .Boudrcau, 
Hon. Sir 4Tarcisse F. Belleau............. 1 Fehx Tétu. ~ . 
William L. P. Felton ......................... " Chicoutimi.. ............. George McKenziC. 
Norbert Dumas ............................... " ~lontmagny .............. Joseph :Marmette. 
Hon. L. V. Sicotte ............................ " Beauce ..................... J. T. P. P~o~lx. 

" Samuel C. 1\lonk......... ...... ........ Arthabaska ............. Urgel )LI 01sson. 
" J!àirt 1 ..... : ..................... " Bedford ................... Stephen S. Fos ter & 
" Ti thy Lee Terril!................... Joshua.Chamberlm. 
" Tho J. J. Loranger ............... 1~.61 st. llyacinth ............ H: R. Blanchard. 

Charles Pa ................................. 18~ .. : {berville ... ,. .............. D1dace Tassé. 
Hon. Charles leyn......................... ~ 1• Beauharn01s, ............ John Anderson. 
Chas.Jos. Lab e• (Ex Sol. Gencra1)18aS . -
J'eau Thomas T hereau .................. 1860 RECORDERS. 

t f p c Que bec ................... Jacques Crémazfe. * These gcntlo en hold J>atcn s o r · '\lon treal ................ J. Ponsonby Sexton. 
cedence by whicl hey rank after the At-1:·:=::.:.:...:_ ___________ _ 

torney and Solicit General for the timc\INSPECTORS & SUPERINTENDENTS 
being, and after sucb other Qucen's Co un· OF POLICE. 
sel as have held.tho office of Attorney or Que bec ................... John M~guiée. 

1 Solicitor Genera~ for Lower Canada. )lontreal. ................. Charlea os. ourso · 

'Bolton, T ............. 2526 Brome. Germain,St., P ...... S550,Rimuuski 
Bonaventure, St., P 726 Drummond. Gervais, St., P ..... 2717 Bellechas~e 
Boniface, St., .l' ...... 1010 St.l\Iaurice. Gertrude, St., P.... H21 .. •ïcolet. ' 
Roucherville, v...... 882 Chambly. Giles, St., P.......... 1203 JJotbinière. 
Boucherville, P ...... 1813 Chambly. Gladstone, T......... • Pontiac. 
Bouchctte, T......... 400 Ottawa. Godmanchestcr,"l'. 216\l Huntingdon 
Hourdages, T......... * llontmagny. Gore, T.................. 71l3 Argenteuil. 
Bourget,r ............ 59 Chicoutimi. Gosford, T ............ • Portncuf. 
Bouthillier, l'....... 59 Ottawa. Graham, T ............. * Pontiac. 
Bowman, T............ 232 Ottawa. Granby, T............. 2571 Shc!Yord. 
Brandon, T ........... 331i0 Berthier. Granby, v............. 700 Shefford. 
Brigide, St., P....... 183\l Ibervillc, Grandisson, T....... • jArgeuteuil. 
Bristol, T ............. 2021 Pontiac. Grand River, MUN. 879 Gaspé. 
Brome, T ............... 3136 Brome. Grantham. T......... 8001Drummoud. 
Brampton, T ......... 116 Richmond. Gregoire, St.,P ...... 3255Nicolçt . 
Broughton, T ......... 16 9 ;\legantic. Gregoire, St., P ...... 25'3l,lbervtllc. 
Bruno, St., P......... 17l!l Chambly. , Grenville, T.......... 217SIArgentenil. 
Buckingham,T ...... 2417 Ottawa. l Grondines,P .......... 15G2!Portneuf . 
Buckingham, v ...... 1186 Ottawa, Guillaume, St., P... 221û'Drummond. 
Buckland T ........ : {800 Bcllcchasse &

1 

Halifax, North, T •. 247o:Mcgantic, 
' . 406 Dorchester. Halifax, South, T ... 23531::\legantic. 

Bulstrode, T.......... 510 Arthabaska. Ham, T................ 610 Wolfe. 
Bungay, T ............ • Kamouraska. Ham, South, T...... 223 Wolfe. 
Bury, T................ 989 Compion. Hamilton, T ......... 1:307 Bonaventure. 
Cabot, T ............... • IUmouski. Hampden, T......... 10:3 Compton. 
Callièrc, T............. 273 Charlevoix. Harrington, T....... 310 Argenteuil. 
Calumet Island, T. 1050 Pontiac. Hartwcll, T.......... 2!lOIOttawa. 
Cameron, T........... 237 Ottawa. Harvey, T............. 207 Chicoutimi. 
Camille, St., T....... 48G Wolfe. Hastings, T .......... • Pontiac. 
Campbell, T.......... * Ottawa. Hatley, T ............. 2274 Stanstead. 
Canut1 St., P. ......... 8~5 Two l\lounta'ns Havelock,............. • IHuntingdon. 
Cap-Cnat, T.......... 4<>0 Gaspé. Hclène, ~t., P....... 906 Bagot. 
Cap de la l\Iade- Helène1 St., P....... 1270 Kamouraska. 

leine, P ............... 1027 Champlain. Hemmmgford, T ... 4005 Huntingdon. 
Cap Rosier, l' ....... 1060 Gaspé. 1 Hénédine, ~t., P ... 1103,Dorchester, 1 

Cap Santé, P ......... 3315 Portneuf. Henri, St., P .......... 26156 Levis. 1 

Cap St. Ignace, P... 2939 :\Iontmagny. Henri, St., P.......... 28*=3 L'Assomption. 1 

Carleton, T........... 958 Houaventure. Hereford, r.......... 366 Compton. ' 
Caron, T................ 168 Chicoutimi. Hermas, St., P....... 1583 'fwo Mounta'ns 
Carrick, T ......... ... * l\lontcalm, Hilaire, St., P........ 1589 Rouville. 
Cas~rain, T.......... * L'Islet. Hilarion, St., P...... 540 Charlevoix. 
Casimir, St., P....... 1667 Port neuf. Hinchinbrookc, T.. 2725 Huntingdon. 
Cathcart, T .......... 1260 .Joliette. Hincks, T............. 262 Ottawa. 
Catherine, St.,P.... 1670 Portncuf. 1 Hocquart, T.......... * Tcmiscouata. 
Caughnawaga, v .... 1664 Laprairie. i Hope, T................ 992 Bonaventure. 
Cawood, T............. • Pontiac. ' Horton, T............. 191 Arthabaska. 
Caxton, T ............... 1631 St. Maurice. Howard, T ............ --Argenteuil. 
Cecile, St., P.......... 2220 Beauharnois. Hubert, St., P....... 1157 Chambly. 
Cecile, St. de Bic.P 2297 Rimouski. Huddersfield, T.... • Pontiac. 
Ce!la:s. v ............... l 25~ S&ulapges. Hugues, St., P ...... 2568 Ragot. 
Cesaire, St., P ....... 4728 RouVIlle. Hull, T .................. 3711 Ottawa. 
Cesaire, St., v ....... -- Rouville. Hunterstown, T.... 711 :\Iaskinongé. 
Chabot, T ............. * Kamouraska. Huntingùon, v...... 721 Huntingdon. 
Chambly, Basin, v. 1787 Chambly. Hyacinthe, St., c ... 36\)5 St. Hyacinthe. 
Cha.mbly,Cauton,v. 1379 Chambly. 1 Hyacinthe, St., P... 3636 St. Hyacinthe. 
Champlain, P ........ 2177 Champlain. . Hypolite, St .. P .... --Wolfe. 
Chapais, T ............ • Kamouraska.. : !berville, T ............ --Saguenay. 
CharlesBorromée,P1 3982 Joliette. 1 !berville, TOWN.... 1590 !berville. 
CharlesBorromée,P 2176 Bellechasse. Ignace, St., P ....... 2116 Soulanges. 
Charles, St., P ....... 13•n St. Hyacinthe. ~gnace, ~t., P ......... 2939 Ho!ltmagny. 
Charlesbourg, P .... 2447 Qucbec. p-.ll1dustrw, v .......... --.Joliette. 
Charlevoix, T......... 137 Chicoutimi. ' Inverness, T ......... 24Sl ~legantic. 
Chateau Richer, P. 1537 Montmor~n;Jy, Ireland, T............. 990 ~fega.nti~. 
Chatham, T .......... 3754 Argenteuil, Irénée, St., P......... 99 CharlevOIX. 
Chertscy, T .......... 919 Montcalm Isidore, St., P....... 2563 Dorchester. 
Chesham, '!'.......... • Compton. Isidore, St., P....... 1992 Laprairie. 
Chester, E&Bt; T .... 1524 Artha.ba.sh. Isle Bizard, .......... --Jacques 
Chester, West, T ... 1 1876 Arthabaska. Isle Bonaventure, I -- Gaspé. 
Chichester, T ......... l 539 Pontiac. i Isle Madame 1 ...... -- Montmo~ency. 
Chicoutimi, T ........ ' 3177 Chicoutimi, · Isle aux Coudres, P 700 Charlevoix. 
Chiltou, T............. * :\lontcalm. / Isle, Ste. ;)largué· 
Christophe, St., P •. -- Arthabaska. rite................... 16 :\lontmgny. 
Claire, St., P.. ... 2446 Dorchester, Isle aux Grues, P... 483 i\lontmagny 

1 

'faché, T :............. 44 Chit'outimi. 
Tadoussae, T, etc.. ·.1.5~ 'aguenay. 

1 'l'elesphore, St., P . ~tt15~~~~~i:cs. 
~emp~eton, T ....... 1219 Terre bonne. 
T~g:~b~~~~~: i;N:::: Hl3ii 1'errcbonne. 
Tewkesbury, r..... • 9ucbcc. 
Therèse, St., P..... ~~~5 :f~~~~~~!~~~: Therèse, St., v .... .. 
TThhctford,STt .. .... .... 2~~~ ~~~:{t~i.c. OIUUS, ~ .• , P ..... .. 

'l'homas, ~t., P ...... ~~!~ ~~:~~~k~ny. 
Thomas, ~t., P ...... . 

TTJ1tomas, St., p ...... ~~~ ~I~~~\~~~oi. 
!Orne, T ... .... . .. .. . 

605 'l'hrce Rivers, c..... 607 St. :Maurice. 
~hrec hRi v~ts, P · ... 29ii9 Beauharnais. 

!mot· éo, 'P ".. 22Z7 Art habas ka.. 

~i~~'sf.\~ëi~::::: 2i~~ g~r~~~l~~r. 
Tremblay, T.......... 2077 Beauce. 
~~~~j~·P~t'oië';'r.'.'.'.' 3-1511'cmiscouata, 
'l'wo l\Iountaius 
• (lake of) MUNI .. . 
'Gpton, T .............. . 
"Grbain, St., P ..... .. 

1 l;rbain, Premier 
St., P .............. .. 

"C rsnle, St., P ...... . 
Yalcartier, P ....... .. 
Valentin, St., P.,., 
Valère, St. P ....... .. 
Valerien, St., P ... .. 
Yalicr, St., P ...... .. 
Varennes, T ......... . 
Vaudreuil, l' ........ . 
Vaudreuil, Y ........ . 
Verchères, P ....... .. 
Victoire, St., r ..... . 
Victor, St., P ....... . 
Viger, T ................ ~--l''""•ft 
Yillcneuve,'l' ....... .. 
Viuccnt de Pa 

St., P ................ . 
Visitation, P ......... . 
Wakefield, T ...... .. 
Waltham, r ......... . 
'Vare, r ............... . 
'Varwick, T ......... . 
Watford, T .......... . 
'Veedon, T .......... . 
\Vcll!:!,T .............. .. 
\Vendovcr, T ........ . 
'Ventwortb, T ...... . 
Wcstbury, T ........ . 
Wexford, T .......... .. 
Wickham,T ......... . 
Witton,T ............. . 
Windsor, T .......... . 
Winslow,T .......... . 
1\•hitworth, T ..... . 
'Voburn, T ......... .. 
'Volfe, T .............. . 
Wolfe!:ltown, T ... .. 
Woodbridge, T .... .. 

1 

Wotton,T ............ . 
"\\•right, T ............ . 

1 Yamadliche, r ..... · 
l 





LEGISLATIV): COUNCIL ELECTORAL DIVISIONS. 

N.A'l!E OF DIVISION. EXTE:s"T OF DIVISION. 

GULF ....................... Oounties of Gaspé, Bonaventure, and Rimouski. 
GRANDV'ILLE ............. Icounties of 'l'cmi couata and 1\:amoura ·ka, Parishos of .st. 

Roch de Aulncts anù St. Jean Port .foli, and prolongation 
thcreof in a straight lino to the Province Line in tho 
Uounty of 11 lslet:. 

DE LA. Dt:RA.NTAYE* .. Remai.nd<'r of the Co. of L'Islet; Cos. of :Montmagny and 
Bcllccha sc\& Parishes of St. Joseph, St. Henri, anù ... 'otrc 
Dame de la ïctoirc, in the Co. of Levis. . f i 

LAL"ZON ................... Remainder of the County of Levis, and the CountlCs o 
Dorche. ter and J~eaucc. 

:ENNEDEC* ............. Oountics of Lotbinièrc, l\Iegantic, and Arthabaska. 
E LA VALLIERE ...... Countics of ~ieolct and ):ainaska., 'rps. of \V'endovcr, Grant-

ham, & part of Upton in Co. of Drumm~nd. . 
ELLINGTON ........... Remaindcr ofConntv of Drummond, the Uounty of RIChmond, 

Town of ~herbrookc, Countics of Wolfe, Compton. and 
Stanstead. . 

SAUREL ..................... Countics. of Richelieu and Bagot,~ Parishes .of St. Doms, La 
Présontation, St.llarnabé, and St, Jude, m the County of 
St. Hyacinth. 

:BEDFORD ...... , ........... Countics of 1\Iissisquoi, Brome, and S!1efford. . 
:R.ot:GEMONT ............. Rcmaindcr of County of St. Hyacmth, and CountlCs of 

Rouville and !berville. 
IONTARV"ILLE .......... Counties of Verchères, Chambly, a~d I.aprairic. 
E LoRIMIER* ........ Cos. of St. John & Napierville; St. Jean Chrysostôl!lc and 

Russel town in the County of Chateauguay; Hemmmgford 
in the County of Huntingùon. . 

~IIE L!.URENT,IDES ... Counties of Chicoutimi, Charlcvou •. Sag~enay, and l\Ion~mo
rency · Scigniory of Beau port, Par1sh of Charlcsbourg, Tps. 
hf Sto~cham and Tewkesbury, in the County of Quebec. 

LA SALL"E .................. Rèmainder of County of Que bec_. the. Co. o~ P<?rtncuf, an~ l,,ut 
of the banlieue of Quebcc wlnch lles withm the Parish of 
Notre Dame de Qucbec. . 

STADACONA. ............... Remaindcr of the Uity and ba.:~Ztcue o~ Que bec .. 
SIIA.W!NEGA.X* .......... Countics of Champlain ~nd !St. ~lanne~, the City or Tht:ee 

Rivers Parishes of Rinère du Loup, ~t. Léon, St. Pauhn, 
and Tdwnship of Hunterstown and augmentation, in the 
Couuty of ~Iaskinongé. . . 

DB LAlU"CDIERE* .... R.emainder of the County of Maskmon.gé, the Counhes of 
Berthier and Joliette, exccpt the ~ansh of St. Paul, tl~e 
Township of Kildarc and augmentatwn, and the Township 
of Cathcart. 

REPBN"i'IGNY ............ Parish of St. Paul, the Townshi~ of Kil a_re and augmenta-
tion and the 'rownship of uathcart, m the County of 
J oli~ttc, the Count.ics of L'Assomption ~nd }.f,P.n±calm. 

l'liLLE ISLES ............. Counties of Terre bonne and Two 1\lounta.ms. 
lNKBR.MAN ............... Countics of Argenteuil, Ottawa and Pontmc. . . 
ALMA ........................ Parishes of Long Point, Poin~e aux Trembles, River Des Pral· 

• ries Sault aux Recollets, m the County of Hochelaga, and 
part of the Parish of ~lon treal to the East of the prolon
gation of St. Denis skeet; the County of Laval, part of the 
City of :Montreal to the Ear.t of Bonsecours and St. 
DcÎtis street, and their prolongation. . . 

VICTORIA* ................ Remainder of the City of Montreal, exclus1ve of the Par.Ish. 
RIGAUD ................... Remainder of the Parish of ~lontreal and the Counties of 

Jacques Cartier, Vaudreuil, and Soulanges. . 
DE SALADERRY ......... R.emainder or County of Chateauguay, the /emamder <?f the 

County of Hnutingdon, and the County o. Beauharn01s. 
WESTERN .................. Counties of Essex aud Kent. . . . d 
ST. CL .UR. ................. County of Lamb ton aud West. R1dmp; of ~~~d lesex .. 
MALAIIIDE* ............. East and West Ridings of Elgm, East Ridmg of Middlesex, 

and the City of London. 
ll'ECU.MSETII .............. Counties of Huron and Perth. . . . 
SAUGBBN .................. Counties of Bruce and Grey, and :r;Torth Ridmg of S1mc~ .. 
BROCK ...................... Xorth and South Ridings of Wclhngton, anl North Ruling 

of Waterloo. 
GonE ........................ 3. R. of Waterloo and N, R. of Oxford. 
TRAMEs* .................. S. H •. of Oxford and County of Norfolk. . 
ERIE ........................ E. & W. R. of Brant and County of Haldimand. . 

TIAGA.RA .................. Counties of Lincoln and Wellan~, and Tow~ of Niagara. 
URLINGTON ............ X. & S. R. of \Ventworth, and City of Hamilton. 

HoME* ...................... Counties or Halton and Peel. 
ID LAND• ......... ....... . R. of York and S. R. of Simcoe. 
oRK ........................ City ofToronto and Township of York. . 

KINo's ...................... E. & W. Riclings of York (except Township of York,) and 
S. R. of Ontario. 

QUBEN'B ................... Xorth Riding of Ontario, CountyofVictoria,and West Riding 
bf Durham. 

NEwCA.BTLB ............. E. R. Durham, & E. & W. Ridings of fi orthumberland. 
TJŒNT ...................... County of Peterborough, North Riding of Hastings, and 

Uounty of Lennox. 
QuiNTE• ................. S. R. of Hastings, and County of Prince Edward. 
dATARA..Qt:E ............. Counties of Addin!ton and Frontenac, and City of Kingston. 
:BATHURST ................ S. R. of Leeds, an N. and S. R. or Lanark. 
RIDBA u .................. Counties of Renfrew & Carleton, and City of Ottawa. 
BT. L!.,VR'ENCE ......... Town of Brockville, Township of Elizabethtow~, South 

Riding of Grenville, N. R. of Leeds and Grenville, and 
County of Dundas. 

EASTERN• ................ Counties of Storm ont, Prescott, Russell, Glengarry, and Town 
• and Township of Cornw . .:..::al=l.:... ------------

• The Election for these divisions will take place in 1862. 

i 
' INDEX TO CERTAIN ACTS AFFECTING THE PU:SLIC . 

GENERALLY. 
1 

Acts, c~mtinued .. ,. ... ,. .. 24 Virt., cap 5. Interpr~tation .......... Con fit. (C. l c. 5 , 
Affidavit~, Comnnss rs " ... .Jury. L1sts ....... ,. .. ; .... ._. Coll. . (L.C.) c.'s4.1· 
fo:takm~ .............. Con . .:~t. (C.),c.,~. Justlce,admnnstnor.Con. 't. (L.C.) c. 

Agnculturc ............... Con. St. (L.C,)c. 26. 76-0.5. 
: Agr~cult!lre, B!!r .. of} Con. St. (C.) c. 32• .fu~~ices of Peace: 
~ncult ri Soc1CtlCs } mes and Cases bef.Con. St. (L.C.) c .. 99. 
Afiens ...................... C01.1. St. (C.) c. 8.. Fees ...................... Con. St.(L.C.) c.lOO f 
Anatomy .................. Co~1. St. (C,) c. 76., Retu_rns .. ,. ............. Con. St. (L.C.) c. 99 Arms ........................ 7 \. c. 2; 16 & ~7 \. Quahficatwn .......... Con. St. (C.) c lOO 

c. 197 (lmperml.) In !'emote parts ...... Con. St. (C.) ~ 1o1 • 
Assault ..................... Con. St._<C.) c. 91, SuiJ?., convictions .... Con. St. (C.) c: 103· 

. and, lOo. ~j IndiCta~le offenccs. Con. St. (C.) c. 102: 
Banks, Bank,mg, &c ... Con. ~t. (C.) c. 5~-5, Prot.echon of .......... Con. St.(L.C.) c.IOl 
Bar ........................... Con. d. (L.C.) c<. 72 .Tuvemle Off~nders .... Con. St. (C.) 1o6. 
H~e!' and Brewcrs .... Con. St. (C.) c. 19. Lands, Pubhc ............ Con. St. (C.) c.22•23. 
H1lhards ................... Con. St. (L,C.) c. 8. Lessors and Lessecs ... Uon. St. (L c) c 40 Ccnsus .............. : ...... Con. St. (C.) c.33: Lumb~r,inspectionof.Con, St. (C:) ~. t.G. · 
Churches, order m .... Con. St. (L.C,) c.22 LunatiCs ................... Con. St (C) c c ... 3 ~!n~rcl~es, building of.Con. St. (~.C.) c.18. . . ' 109 & 24 v:ict.' e.'J.3. 
ClYll L1st .................. Con. St. ((,.) c. 10. :\Iedieal Professwn .... Con. St 1L c) c 71 Civil Service ............. Con. St. ( C,) c. Il. .\Iilitia ...................... Con. st: (c.) ~ 35 f 
Co~n (Coppcr).: ....... } Con. St. (C.) c. 15. :\Iun~c~pal ................ Con. St. (L:c.) c. 24 Com (~old & Sllver) :\~lll~ICIP,al Loan Fund.Con. St. (C.) c. 83. 
Colomal Offendcrs, :-i angatwn ................ Con. St. (C ) c 44 arrest of, in Engl'd. 6 & 7 y. c. 34. (Imp'l.! Xot.arics ................... Con. St. (L .. c.) c. 73 ' 
Constables ......... ,. ...... Con. ~t. <J:.C.) c. 9, Par1shes, ~reet. of, &c. Con. St. (L.C.) 0 • 18 Constab~es, Special.. .. Con. St. (C,) c. I?i· Partnersh1ps ............. Con. St. (C.) c. GO. 
Compames ................ Con. St. (C.) c. 63 & Passengers ................ IS & 19 Vict c r 9 . · 2Jo V. c. 18, 1~ & 20. . (Imrerial). · 

1 
' 

Copyr1gh.t .................. Con. St. (C.) c. 81. Patents of Invention. COJt. St. (C.) c. 3i. 
Corporatwns: ,. l:awnbro~ers ............. Con. St. (C.) c. 61. 

C1ty of Quchcc ....... 8 \~ct. c. 60; I,caC?c Of~ICers ............ Con. St. (L.C.) c. 97 
9 \ wt: c. ~2; 1 emtentlary ............. Con. St. (C.) c. 111 
14 ~.LJ VIct;

0
c: 130; , . & 21 Yict. c. 12. 

18 \~ct. c. la , 1 CrJury ..................... Con. St. (C.) c. 5. 
. 22 VlCt. ~: 30. Pe~ty Thefts ............. Cou. St. (C.) c. 105. 

City of Montreal. .... 14 & 15' 1ct. c. 128; POisons, sale of .......... Con. St. (C) c os 
16 \Tict. c. 128; Poisons, admiuistcr'g.24 Yict. c. 7. • · 
18 net. c.162. lPolicc ........................ Con. St.(L c )c 10'> 

City()( Threc Rivers:!O Vid. c.130; Police, River, Quebcc.I4 & 15 Yi~t ·c 25 -
. . 22 '\)ct. (1 58) c.I05. Police, ~o. l\Iontreal.l4 & 15 Yict.'c. ·24. • 

CityofSt.Hya~nth 20\ ICt. c. I:H, \Post Ofhco ................ Con. St. {C.) c 8l 
Town of St. Jolîn ... 22 Yict. (1858) c.I06. Promissory Note<! ...... Con. St. (C) c. 57' 
'fown of Iherville .... 22 Vict. (1859) c. 6-t. Public 0 ffi c e r s, } · · " 
'rown of Sorcl.. ....... 23 Vict. c. 75. security by.......... Oon St. (C) c 12 
Town of 'l'errebonne23 ict. c. 7fi. Do. do. oaths of.. · · · 

Criminal ~~w ............ Co1 St. (C.) c.89-lll Quarantine ............... Con. St. (C.) c. 40. 
Conntcrfeltmg .......... Con. St. (C.) c. 91-. Rai~wa:rs ................... Con. St. (C.) c. 66. 
Cullt~rs ..................... Con. St. (C.) c. 4~. Rcciproclty ............... Con. St. (C.) c. 18. 
Currcncy .................. Con. St. (C,) c. L>. lkcorders .................. l4 & 15 Yict. c. 128 
Customs ................... Con. St. (C.) c. 17. 19 & 20 Yict.c.I06. 
D:t~.a~;e to ProP.crty. Con. ~t. (C.) c. 03. Rcg!strat!on ofDecds.Con. St., (L.C.)c.37. • 
Distii.lcrs .................. ~on. St. (C.~ c. l!l. RcJpstratwu of Dc-
~uelhn,g ................... Uon. ~t. (C.) c. 78. s1gns, &c ................ 24 Vict. c. 21. 
Educatwn ................ Con. St. (L.C.) c.e. Reformatory Prisons. Con. St. (C,) c. 107. 

. 15-17. R.evenue ................... Con. St. (<J,)c.I6. 
Electwns ................... Con. St. (C.) c. 6. Roads ...................... (Vide Municipal) 
~lcct~ons, Controv'd. Con. St. (C,~ c. 7. Savings Banks .......... Con. St. (C.) c. 106. 
~leç:twns, Leg. Coun. Con. St. (C· c. 1. Schools ..................... Vide Education.) Em1g!ant~ ............. ,. .. Con. St. (C. c. 40. 8eamen ..................... bon. St. (L, C.) cc. 
Enqmry mto Pubhc 55-57, and Con.St. 

Depa!'t.ments ......... Con. St. (C.) c.l3. (C.) c. 4:3. 
Extradltwn ............... Con. ~~· (C.) c. 8!) & Seignorial Tcnurc ...... Con. St. (L.C.)c.4L 

. 24 'Ict. c. 6. Servants .............. , ..... Con. St. (L.C.) c.27. 
~~rrw~ ..................... Con. St. (L,C,) c. 9. Small Causes Corn rs .. Con. St. (L.C.) c. 9i. 
l<lshcriCs ................... Con. St. (C.) c. 62. 

1
sociçtics, unla~vful.. .. Con. St. (L.C.) c.IO. 

Forgery ..................... Con. St. CC.) c. !li. Soldwrs, seducmg ..... . Con. St.(L .C.) c.12. 
Gamc ·: .................... Con. St. (L,C,) c.29. ~tatutes, Provincia1 ... Con. St. (C.) c. 5. 
Gunpowdcr ............... Con. St.(L.C,) c. 33. Steamboats, secunty 
Habeas Corpus.: ... ; .... Con. St. (L.C.) c. 95 of Pa ·sengers on .... . Con. St. (C.) c. 45. 
Harbour CommiSS rs: . Survcyors .................. Con. St. (C.) c. 77. 

Montreal ............... 18 V~ct. c. 143. :raverns ................... Con. St. (L.C.) c. 6. 
Qucbcc .................. 22 V10t. (1858) c. 32. relegraph .................. Oon. St. (C.) c. 67. 

Hawkers ................... Con. St. (L.C,) c. 7. Trade 1\Iarks ............. 24 Vict. c. 21, 
Health ..................... Con. St. (C.) c. 38. Trcaty for surrcnder 
Ho1~days ................... Con. St. (C.) c. 5. of offcnr;lers.,,,,, ... Con, St. (C.) c. 89 & 
Iudians,. ................... Con. St. (C.) c. 9. 24 Vict. c. 6, 
Inst~~Ction of Trinity House,Quebccl2 Vict, c. 114, &c. 

Ashcs ............. Con. St. (C.) c. 49. Do. do. l\Iontreal..l2 Yict. c. 117 &c 
:: Beef a11d Pork.Con. St. (C.) c. 48. Union of Provinccs .... 3 & 4 Yict.c. s5, (fm, 
" :Outter ....... : .... Con. St. (I~.C.) c. 6J pcrial.) 

1 Filh and Oll ... Con. St. (L.C.) c. 59 Vaccination ............... ùon. St. (C.) c. 39 & 
" l!ops ............. Con. St. (C.) c. 52. 24 Vict. c. 24-. ' 
cc 1' lour & Meal.. Con. St. (C.) c. 47. V~~rs, registration ofCon. St. (C.) c. 6. 

Lcather .......... Con S.t. (C.) c. 51 & "mghts & l\Icasures. Con. t. (L.C.) c. 62, 
24. VIC. c. 22. & Con.St.(C) c 53 

" Lumber .......... Con. St. (C.) c. 46. Witnesses,attcnd. of. 9 Yict. e. o. ' · '1 
" I>risons, &c ..... Con. St._(C.) c. 110!\\~olvcs,dcst~uct'nof.Con. St. (L.C.) c.32. 

& 2~ VICt. c. 11. \" orks, Public .......... Con. St. (C.) c.e. 28-
Interest ................... Con. :st. ( C.) c. 5S. :ro, & 24 Vict. c. 4-. 1 

ARTICLES EXEMPT FROM SEIZURE IN SATISFACTION OF DEBTS. 

VIDE cha p. 85 of Consol. Statutes, L. C., as amencled by 24 Vi1., cap. 27. 

LAW COURTS OF LOWER CANADA. 
C.lUEEN'S DEN C.J Il. 





JUDICIARY-UPPER CANADA. 

COURT OF ERROR AND APPEAL. 
.JU1JGES. 

Hon. Archibald McLean, President. 
Hcn. Wm. H. Draper, C.B., Chief Justice of Upper Canada. 
Hon. P. M. M. S. Vankoughnet, D.C.L., Chancellor of Upper Canada. 
Hon. Wm. B. Richards, Chief Justice of the Common Pleas. 
Hon. J. C. P. Esten, Vice-Chancellor. 
Hon. John G. Spragge, Vice-Chancellor. 
Hon. John ll. Hagarty, D.C.L., Judge of the Court ofQueen's Bench. 
Hon. Joseph C. Morrison, do. do. 
Hon. Adam Wilson, Judge of the Court of Common Pleall. 
lion. John Wilson, do. do. 

Olerk and Reporter :-Alexander Grant. 
This Court wa.s constituted for the hearing of appeals in civil Ca/les from the 

Courts of Queen's Bench, Chancery and Common Plea.s, and appeals in criminal 
cases from the Courts of Queen's Bench and Common Pleas. From the judgment 
of the Court, an appeallies to Rer Majestyin ;Privy Council, in cases over ;1;.1000, 
or where annual rent, fee, or future rights, of any amount, are affected. The 
Court sits three times a year. 

COURT OF QUEEN'S BENCH. 
(Jhief Justice :-Hon. Wm. H. Draper, C.B. 
Puisnt Judges :-Hon. J. H. Hagarty, D.C.L., and Hon. Jos. C. Morrison. 
Clerk of the Ormun and Plea1 :-Charles Coxwell Small. 
Reporter :-Christopher Robinson, Q.C. 
Clerk in Chambers and Practice Court :-William B. lie ward. 
Clerk of the Process :-Robert Stanton. 
Crier and Ush.er :-Andrew Fleming. 

The jurisdiction of this Court extends to an manner of actions, causes and 
suits, criminal and civil, real, persona! and mixed, within Upper Canada; and it 
mayproceed by such process and course ail are provided by law, and as shall tend 
with justice and despatch to determine the same; and may hear and determine 
ali issues of law, and also, with the inquest of twelve good and lawful men 
(except in cases otherwise provided for,) try an issues of fact, and give judgment 
and award execution thereon, and also in matters which relate to the Queen's 
revenue (including th;, condamnation of contraband or smuggled goods,) as may 
be done by Rer Majesty's Superior Courts of Law in England. 

COURT OF CHANCERY. 
Chancellor:-Hon. P. M. M. S. Vankoughnet, D.C.L. 
Vice-Chancellors :-lion. James O. P. Esten; Hon. John G. Spragge. 
Maste:r :-Andrew N. Buell. 
Tazing Oificer :-George Hemings. 
Registrar and Reporter :-Alexander Grant. 
Special Ezaminers :-John Hector, Q.C., and William Vynne Bacon. 
Uslter :-John Oliver. 

This Court has the like jurisdiction a.s the Court of Chancery in England in 
cases of fra.ud, accident, trusts, executors, administrators, co·partnerships, 
account, mortgages, awards, dower, infants, idiots, lunatics, and their astates, 
waste, specifie performance, dlscovery, and to prevent multiplicity of suits, staying 
proceedings at law prosecuted again t equity and good conscience, and may decree 
the issue, repeal or avoidance of letters patent, and generally the like powers as 
the Court of Chancery in England possesses to administer justice in ail cases in 
which there is no adequate remedy at law. 

COURT OF COMMON PLEAS. 
Chief Justice :-Hon. William B. Richards. 
Puism Judges:-Hon. Adam Wilson; Hon. John Wilson. 
Olerk of the CrO'IIJn and Pleas :-Lawrence Heyden. 
Reporter :-Edward C. Jones. 
Glerk of the Process :-Robert Stan ton. 
Crier and Usher :-Daniel Connell. 

This Court Wall established by the Act 12 vic. cap. 63. It consista of three 
J udges, who sit in Term, in the same mannar as the J udges in the Queen's Ben ch, 
and ha.s the same powers and jurisdiction as a Court of Record, ail the Court of 
Queen's Ben ch. Writs of summons and capias issue alternately from each Court. 

PRACTICE COURT AND CHAMBERS. 
One of the Common Law Judges holds a Court during each Term, called tha 

"Practice Court," for hearing matters rela.ting to the anding or justifying bail, 
discharging insolvent debtors, administering oaths, hearing and determining 
matters on motion, and making rules and orders in causes, and business depend
ing in either of the Law Courts. Chambc1s are held each day in Law and Chan
cary by one of the J udges of the Courts, for su ch business rel a ting to suits therain 
as may be transacted by a single Judge out of Court. Clerk:-Common Law, 
William B. Heward-Chancery, John Black. 

HEIR AND DEVISEE COMMISSION. 
Oommissioners :-The Judges of the Courts of Queen's Bench, Chancery, and 

Common Pleas, and such other persous as may be appointed by commission under 
the Great Seal. 

Their duties are, to determine claims to lands in Upper Canada for which no 
patent has issued from the Crown in favour of the proper claimants, whether as 
heirs, devisees or assignees. Clerk :-William B. Heward. 

COUNTY COURTS. 
Presided over by a resident Judge in each County. Their jurisdiction extends 

to ali persona! actions where the debt or damages claimed do not exceed ;1;.50; and 
to ali suits relating to debt, covenant and eon tract, where the amountis liquidated 
or ascertained by the act of the parties or signature of the defendant, to ;1;.100; 
but not to cases involving the title to lands (with the exception of actions of 
ejectment in specified cases), validity of wills, or actions for libel, slander, crim. 
con. or seduction. An appeallies to either of the superior Courts of law. These 
Courts also vossess equity powers to the amount of :f.50, subject to an appeal to 
the Court of Chancery. 

SURROGATE COURTS. 
These Courts are now regulated by Con. Stat. U. C. cap. 16, and grant admini•

tration, subject to an appeal to the Court of Chancery. Clerk :-Chas. Fitzgibbon, 
Toronto. 

COURTS OF Q ARTER SESSIONS. 
Chairntan :-The County Judge in each County, who, with one or more Justices 

of the Peace, holds a Court of Quarter Sessions in his County four times a year, 
for trials by jury in cases of larceny, misdemeanor and other offences, and for the 
deci~ion of appeals from summary convictions. 

RECORDER'S COURTS. 
In the Cities of Toronto, Hamilton, London, Kingston and Ottawa, the Recor

der's Court takes the place of the County Sessions, the Justices for Counties having 
no jurisdiction in the Cities, the care of which is confided to the Recorder, Mayor, 
Aldermen and Police Magistrfltes of each. 

Recorders :-George Duggan, Toronto; Archibald J. McDonell, Kingston; John 
E. Start, Hamilton; William liorton, London; J . B. Lewis, Ottawa. 

INSOLVENT DEBTORS' COURTS. 
The County Judge in each Connty presides. 

DIVISION COURTS. 
For the summary disposai of cases by a Judge; but a jury of five parsons may 

be demanded in certain cases. Their j urisdiction extends to actions of debt or 
con tract amountiug to !.25, injuries or torts to persona! chattels amounting to 
:f.lO, but not to actions for gambling debts, liquor drunk in a tavern, or notes of 
hand given tberefor, ejectment, title to land, &c., or any toll, custom or franchise 
will or settlement, malicious prosecution, libel, slander, crim. con., seduction or 
breach of promise, or actions against a J. P. for anything done by him in the 
execution of his office, if he objecta toit. Courts are held once in two months in 
each Division, or oftener, at the discretion of the Judge. The Divisions are 
established by the Courts of Quarter liassions. 

CLERKS OF ASSIZE. 

Olerks of Assize :-The Deputy Clerks of the Crown are ex officia Olerks of 
Assiz~ and Marshals in their respective Counties. In the Home Counties the 
Chief Clerks of the two Courts officia te altemately. W. Campbell is Acting Clerk 
of Assi~e. 

D ,PUTY CLERKS OF THE CRO\VN. 

The Clerks of _the County Conrts will be ex officia Deputy Clerks of the Crown 
~~:e;~~==· of thetr severn! Counties, as the present incumbents vacate by death or 

DEPUTY l\IASTERS AND REGISTRARS IN CHANCERY, 

These offi.cers am appointed by the Court for oach County, as occasion requires . 

CLERK OF THE PROCESS. 

For sealing and issuing (alternately) ali writs of sommons in the Queen's B h 
and Common Pleas-Robert Stanton. The Deputy Clerks of the Crown i e~h 
severa! Counties a1so, in like manner, issue the writs for their respective Cou~ties~ 

CIRCUITS OF THE COURTS. 
LJ.w Cmccus.-The Circuits are held twice a. year in each County between 

Hilary and Easter Terma, and betwean Trinity and Michaelmas Terms 'except in 
~he City of Toronto and united Counties of York and Peel, where ther~ are three 
m each year. 

There are six Circuits, as follows, viz : 
TrrE EAST~RN.-Perth, Cornwall, ~ttawa, L'Orignal, Brockville, Kingston. 
HOME.-N1agara, Hamilton, Barne, Owen Sound, Milton, Welland. 
WESTERN.-St. Thomas, Sandwich, Sarnia, Chatham, London Goderich. 
MIDLAND.-Whitby, Peterboro', Cobourg, Belleville, Pieton, Lindsay. 
~;:~;~(;~~~~~iKB~:t~;:L~~;~~~~t!~rlin, Stratford, Woodstock, Cayug1 . 

CrrANJERY CmouiTs, for tlte Examination of lVitnesses and Hearin!J CUuses, 
are held in the Spring and Fall of each year, as follmos: 

TORONTO.-Toronto . 
liOME.-Whitby, Barrie, liamilton, Niagara, Brantford, Guelph. 
WESTERN.-Simcoe, London, Chathan;r, San?-wich, Sarnia, Goderich, Woodstock. 
EASTERN.-Ottawa, Cornwall, Brockv1lle, Kmgston, Belleville, Cobourg. 
COUNTY COURT AND QUARTER SESSIONS SITTINGS.-For the trial of issues of fact 

and the assess~ent of damages, on the second Tuesday in March, June, Septembe; 
and December m each year. 

Table of Descent of Real Estate. 
A.COORDING TO THE LAW OF UPPER CANADA. 

(Con. Stat. U. C. cap. 82). 

N. B.-This table applies only to parsons dying on or after lst Ja.nuary, 18~2. 
Asto all persona who died before that day, the law of descent ls the same as m 
England. 

The Real Esta te, in Upper Canada, of all pe~sons dying on or after lat January, 
1862, descends as follows : . 

lst.-To lineal descendants, and those claiming by or un der them per sttrpes. 
2nd.-To the Father. 
3rd.-To the Mother. 
4th.-To Collateral relatives. 

Subject, however, to the following Rules: . 
.First.-If the intestate leave severa! descendants in the direct li ne of ~meal 

descent, and aU of equal degree of consanguinity to su ch in testa te, th~ inhentance 
will descend to such persona in equal part!!, however remote from the mtestate the 
common degree of consanguinity may be. . . 

Second.-If any of the children of the in testa te be hnng, and some be dead, the 
inheritance will descend to the children living, and to the descendants of those 
who n.re dead so that each child who shall be living shall inherit auch share as 
would bave d~scended to him if ali the children of the intestate who shall have 
died, leaving issue, had been living, and so that the descendants of such ~s ar.e 
dead sball inherit the s!lare which their deeeased parent would have recened 1f 

liv~r;d.-The same rule applies where descendants of the intestateare of uneqnal 
degrees of consanguinity. . 

.FVJtrth.-Ifthe intestate die without lineal descendants, and leanng a futher, 
the inheritance will go to the father, unless the inheritance came to the in testa te 
on the part of the mother, and auch JI?-Other be living. If the. mother be dea_d, the 
inheritance descending on her part w1ll go to the fa.ther for hfe, and reversion to 
the brothers and sisters of the intestate and the descendants of such a~ may be 
dead. If thete be no brother or sister, or descendants of brother or s1ster, the 
inheritance will go to the fa.ther. 

Pifth.-If intestate die without any lineal descendants and }eaving no father, 
or leaving a rather not entitled under the last rul~, and lea!lng a mother. and 
brothers and sisters or descendants of a brotber or s1ster,_ the mheritance 'Wlll go 
to the mother for life and revert to the brothers and s1sters and their descen
dants. If the intesu;te Ieave no brother or sis ter, or descendant of a brother or 
sister, the inheritance will go to the mother. . 

Sizth.-If no rather or mother capable of inheriting ~nder the precedi~g rules 
then the inheritance will fall to the collateral relatives m equal degree m equal 

pa~~nth.-If intestate Ieave only brother or sis ter, or descendant of brother or 
sister, the inheritance will go to those living and to the descendants of those who 
are dead equaliy. . 

Eighth.-Ifthe intestate Ieaves no heir entitled u~der theforegomg rules,,then 
if the inheritance came on the part of the father, will go to brothers and s1sters 
orthe rather, and the descendants of auch as may be dead. 

Ninth.-If no brother or sister of rather, and no descendant of a brother or 
sister of father, the inheritance will go to the brother or sister or descendant of 

br~~~-~~h~~e0i~~~;~~ce came on part of the mother, then the. same sball 
descend to the brothers and sisters and descendants of brothers and SlSters of the 

m~~~th.-Where the inherltance came neither on part of mother nor rathe~, 
the brothers and sisters, and their descendants, of father and mother shall mhent 
equany. 

'l'welfth.-The half-blood shall inherit equally with whole-blood, unless the 
inheritance came by descent or devise or gift of some one of intestate's ancestors, 
ln which case those not of blood to the ancestor shall be excluded. . 

Thirtunth.-Failing heirs ail aforesaid, the inheritance will go to the next-<>f-ldn, 
according to the rules of the English Statu te of Distribution. 

.Fburteenth.-The posthumous child will inherit equally with those born in the 
lifetime of in testa te • 

.Pifteenth.-lllegitimate children cannot inherit. • 
Sizteenth.-If any child bas been advanced by settlement or porhon, and the 

same shan have been so expressed in writing by the in testa te, or acknowledged ùy 
the child, the value of such advancement or portion shall be reckon~d as part of 
the intestate's real and persona! astate. If the advanc~ment or portion be eq~ 
or superior to the amount of the share whlch wch child wonld take, such ch~d 
shall be excluded from any further inheritance. If unequal, the difference will 
go to such child. 

Table of Distribution of Persona! Estate of Intestates, 
A.CCORDING TO TliE LA WS OF EN GLAND AND UPPER CANADA. 

If Intestate die Zeaving- His personaZ Representatives take thus, viz : 
One-third to wife, rest to child or chil· 

dren · if children dead, then to their 
repr;sentatives (that is, their lineal 

Wife and child or children.... ...... .... ...... descendants), except su ch cbild or 
children (not heirs-at·law) who ha.d 
estate by settlement of intestate, in 
his lifetime equal to the other sJ:ares. 

Ralf to wife; rest to next-of·kin i.n 
Wife only ...... .......... ...... ...... ......... ...... equal degrees to in testa te, or thau

legal representatives . 
.Ail to next-of-kin, and to their legal 

No wife or child ............ ...... ...... ...... ... representatives. 
C~ld, cbildren, or .their representatives .... All to him, ~Tf or them. 
Children by two w1ves .......................... {"!~1ufol~!~t-of:k.in in equal degree to 
If no child, children, or representatives... in testa te. 
Child or grandchild ................................. llalf to chil_d, half to grandchild. 
Hus band ............................................... Wh ole to hu~. 
Father and brotber or si~t~1· ..................... Whole to fat er. 

11 Mother and brother or sister ................... Whole to t_hem 69-dua Yto· ther bro-
. . Half to w1fe, res1 ue mo , 

Wife, mother, brother, SlSters and meces. thers sisters and nieces. 
Two-fo~rths to wife, one-fourth to mo

ther, and one-fourth to nephews and 
nieces. 
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W 1fe, brothers or s1s ers, an mo er··· · ·· and mother. · · t d th {"llalfto wife, half to 

Mother only ......................... ··· ............ ···The whole (it belng th en out of the stat.) 
Wife and mother ... ~ ................................ Halfto wife, halfto mother. 
Brother or sister of whole blood, and} Equally t both 

brother or sis ter of half blood .. . .. .. .. ... 0 
• 

Posthumousbrother, or sister and mother ... Equally to botb. 
Posthumous brother, or sister and bro-} Eq 11 t b th 

ther, or sister born in lifetime offather ua Y 0 0 • 

Father's father and mother's mother ......... Equally to both. 
Uncle:s or,aunt's chi~dren, and brother's} Equall• to ali. 

or s1ster s grandchlldren ............. ...... J 

Grandmother, uncle or aunt ..................... An to grandmother. 
Two aunts, nephew and niece .................. Equally to an. 
Uncle and deceased uncle's child ............... ~ll to uncle. 
Uncle by a mo~her'~ slde, and deceased} All to uncle. 

uncle or aunt s child ...................... .. 
Nephew by brother, and nephew by half} Equally, per capita. 

N:;~:~·by·d~~~~d.ï;;~th~;;~~d~~ph~·;; Each in equal shares, per capita, and 
and nieces by deceased sis ter .... ......... not per stirpes. 

Brother and grandf1lther .......................... Whole to brother. 
Brother's grandson, and brother or sis-} To daughter. 

ter's daughter ................................ . 
Brother and two aunts ........................... To brother. 
Brother and wife .................................... Ralf to brother, half to wife. 
Mother and brother ................................. Equally. 

. ~Ralf to wife,one-fourth to mother, one-Wlfe, mother ~nd children of a deceased four th per stirpes to deceased brother 
brother or SlSter ... .... ... ... ... ... ... ... ... ... or sister's children ........................ . 
. . . llalf to wife, one-fourth to brother or 

W1fe, brother or Bister, _and chlldren of a sisterpercapita, one-fourth to deceas-
deceased brother or SJster.... ... ...... ...... ed brother or sister's childper stirpes. 

Brother or sis ter, an.d children of a de· H~!lft~ ~~~~:!n °~f ~!t:eraf:J bc:"ft~~; 
ceased brother or s1ster · ....... · · · · .. · · .. · · · or sister per stirpes 

Grandfather and brother ........................ AUto brother. . ...................... . 

By the 17th sec. of Consolidated Statutes U. C., ch. 73, it is enacted that the 
separa te persona! property of a married woman dying in testa te, shan be distributed 
in the same proportions between her husband and children, as the persona! 
property of a husband dying intestate is to be distributed between bis wife and 
children. And iftbere be no child or children living at the deatb of the wife so 
dying intestate, then sucb property shall pass or be distributed as if that Act bad 
not been passed. 

Table of Distribution of Persona! Estate of Intestates, 
ACCORDING TO TITE LA WS OF LOWER CANADA, 

lf Intestate die leaving- His personal Representatives take thus, viz: 
Wife and child or children ...................... Ail to cbild or children. 

{
His or ber nearest ascendant ; and if 

Wifo only, or bus band only ... ... ... ... ... ... l~:r!e~t-~~~~~~~~~\~;!~~t~~en to 

Cbildren by two wives .. ... ............ .. ......... Equally to ail. 
Cbild and grandchild .............................. Equally to botb. 

{

Each batcb of children collectively re· 
Grandchildren only............ ... ... ...... ... ... present tbeir parent deceased, and 

take the share per stirpes. 
Brothers and sisters ............................... Equally to aU. 
Brother or sister of whole blood, and bro-} Equally to both. 

ther or sister ofhalfblood ................ . 
Posthumous brother or sister only ............ All. 

{

Nephews or nieces collectively have 
Drother or sis ter and nephews or nieces... the sbare of their parent deceased, 

and all equally divided per stirpes. 
Nepbews and nieces only ........................ Equally to all. 
Grandmotber and uncle or aunt ............... All to grandmother. 
Aunt and nephew ................................... Equally divided. 
Uncle and deceased uncle's child ............... Equally divided. 

N~~~~sr!r .~~~~~~~~--~~-~ .. ~.~~-~~~ .. -~~ } Equauy divided. 
Brother~and grandfatber ..... ............... _. ..... AUto grandfatber. 

Drf:::r~~u~:~~~~:.~~-~--~-~~~~~~ .. ~~ .. ~~:} Equally divided. 
Brother andaunt .................................... All to brotber. 

BANKS. 

Hours-10 to 3 during Navigation, 10 to 2 during 
winter, (from 1st December to 1st May) 10 to 1 on 
Saturdays. 

QulllBBO BANK: D.D. Young, President; Wm. Dunn, 
Cashier, Discount da ys, Tuesdays and Fridays .. 

BANK o:r BRITISH NonTH AMERICA: C.F. Sm1th, 
Manager. Discount days, Tne~tdays and Fridays. 

BANK_ OF MONTREAL: T, ~-SJàl:!~!i~J!.~ .. M_a.nager. Dii-

LJCENSES. 
REQUmBD TO Bl!l TAK.EM BBTWEBN !Br AJiD 15TB HAY 

BVERY YEAR. 

To open a Circus. to which the public shall be 
admitted, .i:25-besides a tax of five pounds to be 
paid previously to any performance, 

To Keep any Billiard 'ràble for hire or 
gain, for 1 table, . . ,, •..••. , ...... · • • .i:I5 0 0 

And each table above...... .. .. .. .. . . .. 5 0 0 
To posscss or kcep in this city any game 

for the use of the public ... , ........ . 0 0 
Each lnsurance Company, or Agent or 

Insurer...... . . . . . . . • • . . . . . • • • . • . • . • 5 0 0 
Each Lifc Insurance Company,.,....... 12 10 0 
To sell Gunpowdcr...... .. .. .. .. .. .. .. 5 0 0 
To sell Bread, such person who resides 

in this city .............. , •.•...... , • 
Do. do. do. residing without .. 
To exorcise or follo'v the occupation of a 

Carter, if rcsiùing in this city .......• 
Do. if residing withont the limits ...... 
To exercise or follow the trade or calling 

of a Butchcr whcn such person docs 
reside in the city and occupy a stail in 
any public market, the t>um of. ...... . 

Do. when such person does not reside in 
this city, but occupies a stall ..•...... ; 

Do.when not residing or occupying a stail 
in the City .• ,., •••.•.•..•.•..••. ·. • 

To follow, exercise, or do any trade, traffic 
or buainess : to sell, or offer for sale by 
sa.mple, such person not having a resi-
dence, office, counting bouse, or place 

1 
5 

5 
0 

1 5 
1 15 

0 

5 0 

0 
0 

0 
0 

0 

0 

'1 10 0 

of business, within the limits of the 
city.......... . . • . • • • . . . . . • • • • • • • . . • 5 0 0 

Eaeh sail ferry boat. . • . . • • • . . . . • • • . . • . 1 5 0 
Each ferry Steamboat •.•••••. .i:50; or, $2 each trip 

Taxes on proprietors of real property, one ahilling 
in the pound on the assessed value. 

Tax on eyery person occupying as proprietor any 
house, &c., 1s. 6d. in the pound. 

Tax on proprietors occupying part of a bouse, 6d. 
in the pound. , 

'l'ax Qn tenants of~ house1 &c.1 or part thereof 6d 
in the nound. 

Ta{ on Chimnies, for oné or two chimnies, ~s. 
each, ail over that number, lOs each. 

Annual duty in addition to the above rates, on 
parsons keeping a house of public intertainment 
(Tavern and Hotel Keepers,) or retailiag spirituou~ 
liquors, in less quantities than one Bottle, as fol
lows:-
.;C4 10 0 as!!essed y carly value not exceed'g .C40 0 0 

6 0 0 do. do. do. 60 0 o 
· 7 10 0 do, do. do. 80 0 0 

9 0 0 do. do. do. 100 0 0 
11 5 0 do. do. do. 125 0 o 
12 15 o do, do. do. 150 0 o 
15 o 0 do. do. do. 175 0 o 
16170 do. do. do. 200 0 o 
18 15 0 do. do. do. 250 0 o 
20 12 6 de. do, do. 300 0 o 
22 10 0 do. do. do. 400 0 o 
26 5 0 do. do. shall exc'd 400 0 o 
The following duties are imposed upon persona 

who keep any eating bouse, &c., in which they give 
to eat or drink for money, viz. :-
.tl 5 0 when annual nlue does no exceed .i:12 10 0 

2 10 0 do. do. do. 25 o o 
3 2 6 do. do, do, 75 o o 
3 15 0 do. do. do. lOO o o 
5 o 0 do. do. shall excced 100 o o 

Hawkers and Pedlars •••••••••• , ••••••••.. 3 o o 
Public Exhibitions ....................... 5 o o 
Proprit tors cf Thea tres .................. 25 o o 
Managers or occupiers of Theatres ........ 5 0 o 

Retail Shop Ketpers, TannerB, 'li per cent. on the 
annual value of premises occupied, 

Wholesale Merchant, when in partnership, ..CIO on 
each partner, and whell alone, .i:l2 lOs, and each 
such persona, or firm of persons over and above the 
said tax, a tax or duty of ten per cent. on the assess
ed annual value of the premises so occupied, when 
such annual value sball not exceed one bund~d 
pounds, and five per cent. on every amount over one 
h und red pounds. 
Bank, Branch-bank, Bank-agency, &c., .. .i:200 0 0 
Savings' Banks, .... •• .................. 100 0 0 
Agents of Banks, ...•••••...•••••........ 50 0 0 
F ire Insurance Company, or Agency, ..•. 125 0 0 
Marine and Inland Insurance Companiee,.12 10 0 
Brokers, or money changers, ...........•. 10 0 0 
Pawn-ùrokers, ••.••••.••..••..•.••...•.. 25 0 0 
Agents of Merchants residing ia any ~ 
other City or place in this Province 25 0 0 

or elsewhere .•.••••••••...••..•• 
Transient Mercbants, ••.•••..•••..•..•... , 5 0 0 

Brewers or agent~t, 15 per cent. on the annual 
assessed value of such brewery. 

Distillera, 20 per cent. on the annual assessed 
value of such distillery. 

Foundries, 'li per cent. on the annual asseseed 
value of premises. 

Manufactories, with engine moved by 11team or 
water, 'li per cent. on the assessed ye1uly value. 

Wood and lumberyards, 'li percent. on the assess
ed yearly value. 
Gas Companies, annual tax of .....••••• ,.i:500 0 0 
Telegraph Companies1 do .•••••••••• , • 100 0 0 
Forwarders or agents, do. . . . . . . . . • • • 2 0 0 
Proprietors or occupiers of plaster or ~ 12 10 0 
cement manufacturer, an annual tax of 5 
Proprietors of any soap and candie manufactory 7} 
per cent. on the assassed annual value of the pro
perty used as sucb manufactory. 

Wholesale Merchants, baving an office, &c., within 
the city, and not residing within the city, an annual 
rate of .i:5 over and above all other taxes to which 
they may be liable in virtuc of any bye-laws of the 
Corporation. 
Auctioneere, by '\Vholesale, annnal tax of....CI5 0 0 
Auctioneers by retail, do. 7 10 0 

Proprietors of horses, a tax of twenty shillings for 

1 

each. 
Vehicles for hire. The following taxes are im-

Each and avery waggon drawn by 2 horses, . .i:2 10 0 

1 

posed upon carters, for : 

Do. do. omnibus,....... . ..... • • • • 2 1~ 0 
Do. do. four wheel'd cariage 2 horses, 2 10 0 
Do. do, do 1 horse, 1 10 0 
Do. do. waggon drawn by 1 horse only, 1 10 0 
Do, do. hearse, .....•.•............. 1 0 0 
Do. do. cab, .....•..........••..... 1 0 0 
Do. ' do, covered caleche ............ 0 15 0 
Do. do. uncovered do ............... o 10 0 
Do. do. cart or truck ................. 0 6 0 
Persons keeping work'g vehides on 2 wheels. 0 5 0 

Do. do. do. 4wheels.O 10 0 
Proprietors of each dog, ... , ......•••...... 0 7 6 
Capitation tax, to be paid by every male ~ 

twenty-one years and abovc, not sub- 0 5 
ject to any otber tax or duty ..... , .. , 

on the assessed rentai. 





The Bank of Upper Canada, 
Plaintiffs. 

'OS. 

Jame3 F. Bradsbaw, 

and 
Defendant, 

Myrrha. Turner Lewis, tutrix, &c., widow 
of the late James F. Bra.dshaw, and 
othe ra, 

Petitioners en ?'eprise d'instanct. 

This was an action on the case based on al .. 
ledged frauds and malfeazance in the defen
dabt as a Bank Manager, and was instituted 
on the 12th February, 1859 by the nlainti.tfs to 
recover from the defendant, la te Casbier or 
Manager of the Quebec branch of the Bank 
the sum of $40,00 ', for monies of the Bank 
whicb the plainti.tf:> alledged be bad while 
auch Oasbier or MPnager, embezzled a

1
n con· 

vertcd to bis own use, and bad permitted to 
be drawn out of the Bank in speculations in 
w hi ch be was personally interested. 

The writs in the case were writs of sai!lie-an·et 
and arret-simplr, issued upon the affidavit of the 
Manager of the Branch at Quebec, who made 
oath tha.t the defendant wa.s secretiog bis es
tate witb intent to defraud the B1:1nk t~nd that 
he was indebted to it in the eum of $30 000. 
These writs rem ain in force and the Bank' now 
retaios under seizure in the cause property 
of the defendant far exceeding the ab ove 
amonnt: 
~ho items ~r .Particular transactions upon 

wh1ch the plamtltf:> based the actio., are the 
following: 
1st. Monies advanced to, or drawn 

ont of the Bank by the "Que bec 
and Lake Superior Mining Com
pany," oe tween Oct. 1853 and 
Dec. 1856...... .. .. • • . . .. • • .. . $l,216.'1S 

2nd. 1\lonies drawn out by Cecil 
Mortimer, Secretary-Treasurer of 
the Canada Grand Trunk 'l'ele
graph Company, from January 
1854 to Dec. 185'l...... • .. • • • • 1,~06.00 

3rd. Balance due on notes discount-
ed for Mr. McKay, painter, in the 
year 1858.. .. • • • . • • . . .. • .. .. .. I,615.0Q 

4th . .Monies drawn by John Wilson 
in connection with steamboat 
speculations, in which the defen
dant, was in.terested, from 1853 
to 1858. The details of which 
will be found in the j udgmen t 
hereinafter reportr.d . • • • • • • • • • • • 25,514.4 '1 

5th. 1 '1 sbares stock Ba!lk of Upper 
Oanade, tram,f~rred to, defendant 
by Mary Harrison, in 1856, and 
recrived. by him for the Bank. 
but converted to his own use, 
with dividends.... . • • • • • . • • • • • 850.0() 

6th. Value of 20 sbares Upper Can
ada Bank stock obtained throt~gh 
W. Henry & Co., in the name of 
Mra. Bradshaw, in 18531 ani never 
pa1d for, with interest...... • . . 1

1
ll60..0() 

'Ttb. On n:;tes of Joseph La.rose, for 
considerations personal to defen-
dant...... .. . • .. • • • • • • • • • • • • . 11

1
92;8.0() 

8th. On speculations with one O. E. 
Anderson, who was allowed by 
the defendant to draw out of tb& 
bank for the iutercst of the de-
fendant .••• , • . . . • • • • • • • • • • • . • 886.00 

The four Iast he<J.ds of demand were not In
sisted upon at the argument and may be con-
3idered as not in queation in the case wbich fs 
limited to the first four sums amo~nting to 
$30,972.10. 

The pretension of the plain tiffa was, with 
respect to the first item, that the defendant 
was a sbareholder iu the Quebec and Lake 
Suporior Mioin~ Company, and was indebted 
for unpaid instalments called in; tbat in order· 
to avoid payiog bis instalments, be advancew 
the Company the monies of the Bank, by; 
means of discounts and otberwise, and th&l 
the amount so allowed to be drawn was lost 
by the Bank. 

.The same pretension was urged by the Bank 
Wl.th ree~ect to the se ond item, the defendant
belog a Sharebolder and a Director of the Oan· 
~da Grand. ~runk Telegraph Company, and 
~ndebted to It 10 a certain amount for unpaid. 
1ustalments due on his shares. 

Witb regard to the tbird item, the plaintiff~ 
alleged. tha.t th.e defendant grante<l Mr. Mc ... 
~ay .discounts, 1n .consequence of being at the 
t1me mdebted to htm or about to become in
debted. to bim, for painting and papering bis 
bouse 10 St. Louis street, and tbat owiog t() 
Mr. McKay subsequently becomin insotvent 

balance cl · was lost 0 ank. 

With respect to the fourth item, or advances 
to John Wilson, the plainti.tf~ alleged that the 
dvfen~ant discounted notes, accepted dra.fts. 
and allowed John Wilson to overdrnw bis ac
count, in all to the a.mouot above stated ; tbat 
he was a. partner with John Wilson in theJ 

Lpurcbase of certain steamboats called tbe 
\Princess Royat and the .!J.tlmiral, and tbat to 
1 relieve himself from allliability asto the losses 
j sustained, as joint owner with Wilson, by thGse 

steamboats,-the amount wns so advaaced to 
Wilson; that the sum was still due and unpaid 
and lost to the Bank. 

'fhe defendant denied every one of these· 
charges, and alleged that ali the above ad-
vances were made in the ordinary course 
of the business of the Bank:, and not at ait 
with a view to bis own interest. That 
the plia a titfs were regularly made
acqnainted with the whole of these ad
vances as they were made, by weekly state
ments, or reports, wbich he, the defendant 
regularly sent up to the Directors at the head 
office of the Bank in Toronto in wi:Jich tbeJ 

1 whole oftbese a.dvances were' specified and 
exiruined and '\pproved of1 from time to

1 
time 

by them. Tbat the Directors, several time~ 
throughout the wbole seven and '-' half years 
wbich be acted as .:\lanager, and down to the 
moment of bis leaving the service of the Bank 
by letters and otberwise, Hpressed their en~ 
tire approval of his management of the affaira 
of the Brancb, and their confidence in hi~ 
~rudtnce, foresight a~d financial ability, and 
turther expressed the1r agreeable surprise at 
the immen3e arno an t cf business and large. 
profits he bad secured to the Bank-which bad. 
theo been but a short time established in Que-
bec; 11nd ali this aftPr they bad seen and ex
amioed and approved of the advauc~s nbov& 
mentioned; and tha.t therefore the plainti.tfs bacli 
no right of action against bim. 

The parties proceeded to proof, and a van 
amount cf evidence was adducr.d during tho 
five years and upwü.rds since the suit was com
menced.-Pending this litigation :Mr. Brad
sb~w died, and bis cbildren to tbree of wboru. 
bis widow Wfl.S appointed tutrix, petitioned the 
Court to to.ke np the suit as defendants. Til& 
B~nk baviog d~~ied tbe~r right to do so by plea• 
dtog to the petltJOn, the1r plea wbich denieu the 

' right of the petitioners, and that tbev were 
Mrs. Bradshaw,s ohildren, was dismis~ed witb 
costa by the Court, and Mrs. Bradsbaw as 
tutrix, and her children issue of ber marriage 
with the lata Mr. Brndibaw, now stand befor$ 
the Court as the defendan ts. The case was 
argued by Counsel at great length on the 5th. 
of April last (1864), and occupied the Court 
on that and the seven followini j:uidical 
day~:~.-The e~idence is so voluminous tha.t it 

. would only embanass by attempting to give it 
in full. As rouch of it as ls necessary to tbeJ 
full understanding of the case is to be found 
in the following comprehensive view of theJ 
matter taken by His Hünor Mr. Justice Tas
chereau, by whomjudgment was rendered 011 
the 5th September, 1864. This judgmen\ con
tains a lucid summary of th evidence and of 
all the principal poin ts, and affords a clear and 
di~tinct vlew of the me-.·its ot this important 
SUlt. 

TASCHEREAU, J.-This action has been insti· 
tuted by tbe plaintiffs against the late Oashier 
of the Quebec bran ch of tbeir institution, to 
recover from him the sum of $40,000 by way 
of damages, for that be, the defendant, wbile
clischarging the duties of Cashier, misapplied 
the funds of the bank, and a.ppropria~ed them. 
to other pnrposes thau those autborized by 
bis emploJers; tbat with thEl view of delaying 
or avoiding payment ot bis own debts, be un· 
justly deferred the collection of debts due the 
B<~.nk, which were eventually lost to the 
Bdnk ; tbat be permitted certain individnals 
to draw considerable sums of money out of 
the Bank for the purpose of being employed in 
speculations in which he bad a private and 
secret interest, and which he did not deem it 
advisable to disclose or make known to the 
plainti.tf:>. 

The defense set up is :
lst. A general deniai. 
2od. An cxaptio 't1 (plea), in which the de· 

fendant alleged that he bad been the Oaahier 
of the plaintiff<~ from the 28th May, 1851, up to 
the 6th December, 1858, and tbat during the 
wbole of this time he bad conducted the af-

1 faire of the Bank under the immediate control 
of the plaintiffs tbemselves ; that ail docu
ments and account-book3 relating to the af
fairs of bis agency were, during the wbole 
time, in the possession of the plainti.tfs, and 
under their orders and direction ; that the ac· 
cuunt-books were kept by a hook-keeper, and 
other clerks or employees hired and pa.id by-
the plain\itl's themselves. 'l'hat during the 
whole of this period, the books thus kept, 
shewing all the transactions of wbich the 
plaintiffa complained, were seen, inspected and 

examined by an mspector employed by the 
plaintiffs to do this work from time to time -
and that lista or statem~nts shewing clearly 
and diatincLly all bills discounted, and pro. 
tested, and past-due-bills, and ail overdrawn 
accounts, were regularly transmitted every 
week, every fortnight, and every month, to 
the head office of the Bank, in order that tho 
Directors sbould be kept regularly informed of 
all the details of the affa ira of the Brancb in 
Quebec; tbat during the wbole of the llai<t 
period these statementi were regnlarly trana .. 
mitted by the defendant to the plaintiffs, and 
bv +hem a.koowledged and approvtd i aDd tba~ 

ott the 6th Novembar, 1858, a.ll the books of 
the Braneh were inspected by one James 
Brown, the insper-- ••!' depnted for the purpose 
by the plo.inti.tfa, u· -1 were by him found per
fectly correct and properly balanced ; and that 
at this date th P. d .fd ndan t h11 nded over to the 
said James Brown ail the vonchers, bookS! and 
papers, as well as all the assets of the Bank. 

The def~nda.n t further ple!lded that the ad
vances m \de by him were m~de in the ordio
ary an 1 legitimate cour'le of the business of 
the B.wk, to persons (nj oyiog good credit and 
able to fulfil their engagements; aud that 
witb reg.ud to the overdrawn accou11ts, 
the Bank was regulàrly in the habit of 
permitting certain 1-- eraons to overdraw their 
accounts, and that these accounts were 
cverdrawn by persona who were solvent1 and 
whose business and custom it was the intPr
est of the Bc.mk to retain, and not to e~trange l 
by refusing them accommodation, and that 
these accounts were, moreover, allowed to be 1 

overdrA.wn with the knowledge and approba· 
tion of the plainti.tfa. 

•The defendant furtber pleaded tbat on the 
6th Nov., 1858, he handed over to the said 
James Brown, for the plaintiff:~, the sum of 
$234,182.49, being the balance then in his 
bands, as per receipt of that date. 

The third plea of the defendant is -lat. 
Tbat he rendered his accounts on the 6th Nov., 
1858, and tbat tbese accounts were accepted 
and not disputed by the plaintiffs. 

2nd:That he served the plaintiffs with fidel
ity and indn9try; that thongb limited in capi
tal, he obtained an immense circulation for the 
notes of the B~ok, from wbich it derived an 
annua.l profit of $301000 ; that he induced 
numbers ofp~rsons to deposit tbeir monies in 
the B-~.nk, to the a.mount of $20G,OOO, by whir.h 
the Bank profited by discounting bills, and 
buying and ~elliog excbange; that du ring his 
term of office (seven years and a balf) the Bank 
made immense profits, amouuting to the sum 
of .C53,965 193; tbat the Bank, in its corre~
pondence wi th. him, bas . acknowledP'.ed h~s 
ability and ment as a. Oasb1er; tba.t dunng h1s 
management the busidess of the Bank pros
pered and its stock sold a~ par, R.nd tba.t ever-" 
since 

1
he left it, its stock bas been continua.lly 

declininll:; and could not then find purobasers 
even at 35 percent discount. 

The defendant indignantly repudiates the 
ides. of hi~ associatiou with John Wilson, 
with which the pla.intiffd cha.rged bim in their 
declaration, and asserts th at the ad van ces be 
made to Wilson and other endorsers of his 
naper were warranted by Wilson's theo good 
èredit and that as to the sum of $1, '72·J.4'T, 
whicb

1 
h<>! bad permitted Wilson to overdra.w, 

U was to induce him to give the Bank better 
security for the payment of the bills which he 
owed the Bank, and after consultation with the 
Solicitor of the Bank; 

Tba.t the advances mQ.de to McKay were 
made in the ordinary course of the business of 
the Bank, and tba.t they bave since been paid 
to and recovered by the Bank ; 

Tbat the sums advanced to John Wilson; to 
the Quebec and Lake Superior Mining Compa
ny; to Cecil ~Iortim~r, or the Telegraph Com
pany, and to O. E. Anderson, were not so a~· 
vanced in the interest of the defendant, but 10 
accordance with the practice of the plaintiff:l 
and other B<~.nks up to the 23rd October, 185!, 
wbich permitted customers to ~verdraw- thetr 
acoounts and that the Bank rat1fied tbese nd· 
vances by various letters, and particularly by 
those of the 23rd October, 185'1, and 22nd 
April, 1858 ; . 

Tbat up to the !5th April, 1858, the Dlrect· 
ora of the B~tnk bad, as appears by.the lette~s 
of this date, addressed by Mr. Rtdout, the1r 
Oasbier at Toronto to the defendant, expres~
ed their entire c~nfidence in bim, and ~~e1r 
agreeable surprise at the prosperons condttton 
of the affaira of bis Branch ; 

Tba.t as to the 1 'T shares bank-stock men· 
tioned in the plain tiff:>' declaration, as ha vlng 
been converted to the defenda.nt'il us~. he, the 
defendant, never held them otberwise thRn as 
the Oashier of the Bank; that the Bank bad 
possession of them and could dispose of them 
as it tbougbt proper, and as to the charge that 
he bad received the div-idends, ht>, the defen-
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dant, ls not a.ware whetber the plaiotiff.i cre
dited him with the divi~enda,ioasmuch as they 
bad al ways refused to furobh bim with a. copy 
of his deposlt account, and tba.t if they bad 
credited bim with the rlividends, the plaintifi's 
ought to compensa te this credit by $208 331 that 
the plainti1f.; owed hlm for one month's salary, 
due on the 2nd December, 18581 at the rate of 
.t625 per annum. 

And lastly, the dPfeudant, by a general al
legation in his plea, alleges that the plaintitl'a, 
by receiving from bim on the 6th November, 
1858, al! the account-book~, bills, monies and 
Touchers of the Bank, and by accepting his 
resignation on the 2nd Dt~cember; 1858, witbout 
reserviog tbeir rigbt of recoursl' 1 ratified and 
approvcd all his acts, and thereby renounced 1 
all right of recourse against him reapecting the 
dem11.nds set forth in the declaration. 

Issue was joined upon ibese facts, and eTi· 
denee was adduced. 

It may be he re remarked tb at the plain tiff.i 
withdrew their claims against the defendant, 
with respect to the debts of O. E. Anderson 
and Joser·h Larose, and also the seventeen 
shares bank stock transferred by Mary Harri
son, and the twenty other shares obtained 
by Messrs. Henry & Co., for :Mrs. B!'adshaw, so 
that their demand in this suit is confioed to the 
following amounts ;-

lst. 'l'he sum of $2,276. ~3 cents, due by the 
Quebec and Lake Superior Mining Oom
pany. 

2nd. The sum of$1,615,00 due by Mr. Mc
Kay. 

3rd. The sum of $1,506.33 cents, due by : 
Oecil Mortimer, or the 'felegraph Company. 

4th. The sum of $25,574.47 cents, due by 
John Wilson and his endnraers-thiala.st sum 
ia composed of nine different items, lUI fol
lowe:-
1. A draft of John Wilson on W. 

Lindsay of tl:.e Mtb Aug., 1854, 
falling due the 17lh Sept., 18541 
for ..••••••.•••...•.......•.•. $5,002.60. 

II. A draft by the sameon the same 
30th Aug., 1854, falling due the 
2nd Oct., 18541 for .......•..... $5,0Q2.60. 

III. McDonalli & Loga.n's note 23rd 
July, 18551 falling due 26th Aug., 
18551 endol'sed by J. Wilson, 
for ..••••....••..••••..•.•••.•• $1,002.00. 
Less $323 38 cents, received on 

account. 
IV. McDonald & Logan's note, lst 

Aug., 1855, due 4th Sept., 18551 
in f~vor of J. Wilson .•.•••.•... $4,00~.00. 

V. McDonBld & Logan's check, 9th 
June, 18551 for ................ $11000 00. 

VI. R. H. R •Bsell's note-, 1gth Sept., 
18551 endorsed by John Wilson... $80~,~0. 

VII. Obalmer:s draft, 4th May, 1855, 
due the 7th Aug., 18551 endorsed 
by J. Wilson .................. $1,302 60. 

Vlll. McGie'enot~ 1 4tb Oct., 1857. $1,737.77. 
IX. John Wilson's priva.te account 

(overdrawn) .................... $1, 772,00 . 

M a.king in ail $25,574 4T. 
Before enterir.g into the details of the volu

minous enquete or evidence a.dduced by the 
plaintiffi!, and the deftlndant and his beira, a_nd 
before discussing the various points wh1cb 
ari~te in this case, 1 bave to say, and I do so 
the more disinterestedly as he, to whom I 
allttde, bas be en de ad more th an a year,. th at 1 
the evidence adduced in the cause esta.bhshes 
tha.t the late Mr. Bradsbaw, almost up to the 
day he left the service of the Bank, displayed 
more than ordinary ability and powers ?f 
administration in the discharee of h1s 
duties. That the Directors, on several 
occasions, up to August, 1858, tba.t is. to 
say, less tha.n thrcJe . month~ p~ev10us 
1o his resignation, furmsbed h1m wllh the 
most sa.tiefactory testimonials of bis ability 
and tbeir confidence in his administrative 
capacity. They were indeed about to give 
him an increase of salary, when the unfortu
nate circumstance occurred which terminated 
hia service~ as Oasbier of the Bank. Up to 
the year 1851 the Bank of Upper Canada, 
whose head office was in Toronto, bad no 
'Branch esta.blisbed in Quebec, but in May of 
tbat year the Brancb in Que bec wa.s establish
ed. The defendant was chosen as Manager or 
Cashier of this Braoch, and, to commence ope
rations, he was supplied with the aum of 
$40.000. Witbout incurring any losses worthy 
of mention, the Bank, dunng the seven and a. 
ha.lf yea.rs of the defendant's management, 
realized a. profit of .i:54

1000; and in the montl.J 
of August, 1858, Mr. H.idont (Oashier of the , 
head office in Turonto) wroto to the defendant, 
inforrniog bim that the profits of the Qnebec 
Branch exceeded, by .i:2000, those of any otber 
Branch of the Bank. lt is true th~t in the cor
respondence of the head office witb Mr. Brnd
aba.w, it a.ppears tbat Mr . .Bradshaw, sometimes, 

two ast years 1s serv 
Bank, delayed sending at exact! y the appoin ted 
time, his weekly or fortnigbtly statements or 
returns shewiog the condition of the finances 
of his Branch; but he euccesgfully repels any 
apparent charge of negligence which this fact 
would inTolve, by the circumstance tba.t he 
was allowed only a few clerks, who, as well as 
Mr. Bradsba.w bimself, bad to perform double 
their ordioary duties in the Bank ; and in order 
to keep up with the growth and press of busi
ness, and attend to the uecessary correspond
ence of the Bank, the clerks bad to work regu
la.rly up till six o'clock, and frequently till ten 
o'clock at night, and tbat Mr. Bradshaw sbared 
this extra work witb the otber officers of the , 
Bank. It was necessary, then, for .Mr. Brad-~ 
shaw not coly to undt~rtake great persona.l 
labor, but also to display more tban ordinary 
energy, to establish a brancb of the Bank witb 
sncb limited means as those placed a.t his dia
posai. It was neccssnry for bim, to a. certain 
ext.ent, to creute customers for the new branch. 
It was necessal'J for him to keep pace with four 
or five other Bauks which bad long been estab
lished in this city. All this, in my opinion, 
explains and accounta for tbe facility and libe
rality with wbich the plainti.ff1 accommodated 
~heir e·astomera, either by dU!oonntin.a thAlr 1 

notes, or permitting them to onrdraw their 1 
a~counts, which they did, in a great. number of i 
cases, and for eonsiderable sums. It appears j 
that the practice of permitting customer&J to 
overdra.w tbeir accounts, and to obta.in la.r11:e 
disC'ounts, was followed by ail the otber Banks 1 
from 1851 to 1858, and whicll practice, to use 
the energetic language of Mr. Rl)bert Shaw, 1 

wa.s one wbich customers h4d a right to expect, 
and by which the Banks mll.de their profit. The 
accommodation thus afforded bv the defendant 
canaot therefore be imputed to ·him as an act 
of imprudence or want of foresight on hia 
part, because the Directors of the Bank at 
Toronto regularly received weekly statements 
from the defendant sbewing the discount~, 
overdrawn accounts, and past-due bills, ail 
which they sanctloned and approved, and it 
wa.s only on one or two occasions that they 
wrote to the defendant, not to find fault with 
him for the discounts or overdrawn 9.Ccounta, 
but reque!ting him to act prudently, and that 
as to one particular individua.l, not to allow 
him to increas;e the amount of hi6 overdrawo 
a.ccount; it was tbus th~refore perfectly uoder
stood between the Directors and the defendant, 1 
tbat, in the interest of the Bank, and to give h 
a name, and make it take root in Quebec, it 
was necessary ~bat he should have a large 
discretionary power, and that he should follow 
the practice of the otber B~nks in this respect 
It is further establisbed that this spirit of 
Ebera.lity wbich marked the operations of the 
Upper Canada. Bank wa.s not confioed toits 
transactions in Quebec, but that at the head 
office in Toronto the Directors allowed the 
Grand Trunk Rail~a.y Company to overdraw 
f.>r .!:2501000-tbe Great Western Oompany 
for the sum of .L330,000, and Mr. Zimmerman 
the sum of .!:150,000, and several oth~r per
sona for very large amounts. By a letter 
from the Directors to Mr. Bradsbaw, dated th~ 
23rd October, 1857, it appears that the h.tter 1 
bad previously transmitted to the head office a 
list of due bills and overdrawn accounts, to 
the amount of .L28,000 or thereabouts, and 
tbat the Directors enjoined him not to permit 

1 

any person to overdraw bis account for the 
future, and inquired whether he had succeeded 
in reducing those accounts which bad been 
already overdrawn. A letter from the Dirac
tors of the 15th August, 1858, shews how tbP. 
liberality of the Bank bad gone ou increasing, 
seeing tbat $150,000 bad been overdra.wn by 
one customer, and the Directors did not blame 
Mr. Bradshaw for allowing this, but advised 
him not to advance him any more, beca.nse 
they sa v,-" we CA.nnot afford it;" and this 
let ter con cl udes in these words, -"The re i3 a 
"good ft~eling a.t the Board rega.rdiog your 
"office wbicb it may be satisfactory to you to 
"know, after a.ll the trouble that you ba Te bad 
"for se>eral months pa.st;" and as I bave al-

\ ready stated, a.ll this takes place less than tbree 
montbs previously to Mr. BradshA.w's hein~ re· 
placed by Mr. Brown in the management of the 
affairs of the Bank in Quebec. 

Aftcr the above observations respecting the 
cbara.cter and the nature of the transactions of 1 

1 the Bank a.t Toronto as well as at Quebec, r 
Will a.dvert to THIO FIRST GROUND of coœplaint 
which the plaintiff.i make agaiost the defend· 
ant :-It is, that on the 24th December, 1855, 
the defendant received a draft for .!:500, dra.wn 
upon S. Newton, Secretary of ~he Quebec and 
Lake Superior Mining Company, bv one James 
L. Wilson, a.t Hamilton, Canada West, ou tb~> 
20th September, of that year, and wbich bad 
been disco•mted by the Branch of the Upper 1 

Canada Bank at Hamilton, and forwarded to 
the defendant for collection, and which was 

r non·payment, a.n 
. nda_nt bad not acted, as regards this trans

acttOn, lU the ordinary way, that is that be 
ought to bave transmitted the draft 

1
thus pro-

tested to Hamilton in ordar that th 
?su al ac~ion in su ch cases migobt be ta ken upo~ 
~t :hel'E'1 mstead of whicb, that he bad entered 
lt 1~ the .a~eount of the Quebec and Lake s11• 
penor Mmmg Company, with the Btmk, as an 1 
overdrawn account. The Bank pretends tbat 
Mr. Bradsbaw sbould not have treated nor 
cbarged this draft as an overdrawn account 
and that the ft.~.ct that .Mr. Bradshaw,'fl.s a Stock~ 
ùolder and a Director of this Company, was in
debted to the Company in the sum of .!:600 for 
instalments overdue, indicated a negligence of 
his duties as Cas hier; and the Bank furtber 
pretends that the Oompany in question bas 
become extioct, and that ali recourae against it 
fo; the recovery of the a.mouot of the draft bas 
been lost to the Bank, and that the loss thus 
occasioned to the Bank is attributable to the 
interest wbicb Mr. Bradsha.w bad in concealina 
from the Rt.ok the nature of the transactio; 
and bis connection with the Company and t~ 1 
bis delaying the necessary measures t~ compel 
the recovery of the amount. It is proved io 
evidence that it was the interest of the Bank, 
to retain the custom of this Company, as it bad 
made lara:e deposits by wbich the Bank bad 
profited; that this Company bolàa its charter 
by an Act of the Prol'incial Parliament and is 
still in existence, and composed of som~ of the 
wealtbiest names in the city of Que bec: that -
about 25 percent. of the sba.res were paid up · 

, tbat the re were 44,000 sh~res in ~t.ll upon wbicb: 
by the charter, .!:2 per sbare could be called in; 
th at the defendant wa.s a large, if not the 
largest, sharebolder in the Company, and was 
indebted in the sum of .!:600 as aboTe stated 
for unpaid instalments wbich bad been called 
in. N ow, a.ltbough it is by no means clea.rly 
proved that this is a rich Company, it certainly 
is not proved that it is insolvent; it is proved 
tbat the Company was charged with interest j 
on the draft in question altbougb entered as an 
overdrawn accoun t, and that it was a.lso cbarg
ed with the costs of protest, and all this on the 
26th Jone, 1856, and also that a memorandum 

1 

of the draft was entered in figures in the Oom
paoy's account, by means of which the nature 
of the transaction could easily be understood 
by the Bank Inspector; that l\fr. Brown ought, 
if he bad do ne bis duty, tQ have seen and known 
the transacHon, and tbat the Dtrectors at 
Toronto all5o must bave known the amount of 
the indebtedness of the Company; and Mr. 
Dougla31 a witness for, and a clerk 1n the 
Bank, stateJ in his evidence tha.t the draft bad 
necessarily to be retained in Quebec, as proof 
of its having been discounted. The plaintiffs 
pretend tbat the defendant ought to have ap
prized them of the fact tba.t be was a sbare
holder and a debtor or the Oompany, in order 
tbat they might have exercised greater vigi
lance with respect to tbeir interesta. It must 
be admitted that it would have been better if 
the defendant bad not placeJ bimself in this 
position; but it is proved tba.t the President cf 
the B~nk at Toronto was a. shareholder ln this 
Company, and knew that Mr. Bradsha.w waa a 
sharebolder to a very large amuunt, and besides 
this fa.ct could not be otherwise tba.n well 
known in the commercial community, 
to whom the solvency of every 
merchant or company is as well t 
known as though it were publicly posted on 
'change. I cannot see tha.t Mr. Bradsha.w, from 
the mere fact of being a sbareholder and a 
debtor of the Company in question, can be 
held respoosible, at le gt for the present, for 
the balance due the Bank by this Company, 
first, b&ca.use 1n point of principle the tra~s· 
action appears to me to have been made m 
good faith, and in the ordinary course oC the 
aft'~irs of the Bank, whicb regularly mRde su ch 
ad van ces· and secondly, be cause the Bank haa 
its recou~se against the parties to the draft, 
and more particula.rly against the Company, 
whose insolveocyy the plaintiff:J have not a.l
leged and rouch lees proved. There is notbing 
to sh~w that the plain tiffs ever complained of 
the adva.nce thus made to the Company by 
the defendant · but, on the contrary, by the1r 
letter of the 2ard October, 1857, the Directora 
ask him if he bas succeeded in reducing the 
a.ml)unt due by the Company; and ~is a.~awer 
is that the debt is good, and that 1t w1ll be 
p~id during the summer of 1858. Why then 
did the Bank &ccept this explanation? Should 
it not immediately have ordered the am~unt 
to be recovered? No, the Bank does not~1ng i 
the transaction promised weil i the President 1 
of the Bank was a shareholder of th~ Oom~e:nr 
bimself and ougbt to bave known 1ta posttwn 
at the time. But the plaiotiffs say : " The 
defendant promised to pa.y the amount,"-but 
proof o( a promise made in su ch. a. manner to 1 

the debt of a \hird person lB lllegal, and 
the action of the pl"intiffa ia not one 1 





what interpretatiOn can be g ven to 
Mr. Br~dshaw's words, " tbat the debt would l 
be paid," other than as a. debtor of the Co~- 1 
pany the a.ffair wonld be set~led ; but there 1s 1 
a wide ditference bt>tween th1s, and the declar
ation that Mr. Bradshaw bad neglected the 

1 interests of the Bank. That part of the plain-

! 
tiff11 ' 8eclaration which alludes to this claim1 
etates that the defendant adva.nced the funds 
of the Bank witilout discernment, and at the 
eminent risk or danger of losing the amoun t. 
Now. where was the danger? The Bank, a.fter 
haviog given the defe'lda.nt, as I conceive, 
carte blunche, and after ba.ving ra.tified and ap
proved with full knowledge of the circum
stance;, all thbt be did, without ever making 
the slightest complaint, cannot, ali at once, 
turn round, and demand pa.yment of the 
amount from the defendant, without, a.t !east, 
proving that it bas really lust the sum claim
ed from bim. Even a.fter Mr. Bradshaw left 
the Bank, the plaintiffd took no legal measures 
to compel the Company to pay the debt, but 
on the contrary, witbont any previous warning, 
or notice wbatever, they instituted legal pro
ceedings againat bim, oC the severest cbarac
ter which the law autborizes, and seized, 1 before judgment, all hia property and means of 
subsistance. h is proved, also, th!l.t on the 
25th Nov., 1858, the def~ndant ba.ving gone ta 
Toronto at the request of the pla.intiff3, in 
order to give them su ch explanations lU they 
requircd concerning his management of the af
faira of \be Bl\nk1 a.ddresscd a letter to the Di
reclore asking to be furniabed witb a copy 
of the accusations against him, whicb they 
refused to do, and kept bim in ent~re 
ignorance of their grounds of compla.mt 
against him, and tbia within tbree montbs of 
the inatitu\ion oC the rigorona proceedioil of 
which I ban already made mention. 

Tu anon un, ar sround ol.omplalnt p~ 

ferred by the plalntiff~ e.gainst tbe defendant, 
co~sists, as already stated, in the fllct tb~tt the 
defendant discountcd notes for Mr. McKay, r. 
painter, weil and r .• vorably known in Quebeo, 
and upon which notes the suw of $lGOù re
mained due at the time of the in'ltitntion of 
this action. The declaration alleges tbat the 

' defend.i.nt gave tbese discounts at a timfl when 
he was eitber indebted or about tA bec1me 
largely indebted to Mr. ~1cKay, ft)r work whicb 
the latter sad dono or was about to do for hirn, 

. and tbat they were accordingly giveo. in the 
'interest of the defendant, and not in the ordi

nary course of the aff<Lirs of the Bank, whereby 
the said sum of $1600 became lost to the plain
tiffa. The evidence establishes thflt Mr. ~lcKny 
(wbom everybody knows to be a painter, who, 
up to within a short time ago, bad a very large 
custom,) wa9 nn ex1~ellent customer of the 
Bank of Upper Canada, in Quebec; that, in the 
interval which elaps':ld between 1 'l5l and 1859 
inclusively, be bad obtained discounts to the 
amount of $33,221.81, upon wh1ch there is only 
left due the sum of $4 75.24:. It is proved tb at 
the notes upon wbich the balance of $1G~O is 
cl irned by the Bank, are-

lat. McK11.,r's note, endorsed by Plunkett, for 
$715 85, due 24th Dec 1 1858. 

2nd. Pl unkett~s note, endorsed by M~ Kay, , 
for $·4:18.50, due 26th Jan., 1859. 

3rd. Plunkett's note, endorsed by McKay, for 
$i00 20, due 13th Feb 1 1859. 

These notes tberefore only became due seve· 
rai montbs after Mr. Bradshaw bild tendered 
his resignation as C11shier, and on the 8th No-

1 

vember, 18591 $989 were paid on accotmt of 
these notes, and on the 3rd Nov., 18 )0, the 
Bank, as regards ~1r. McKay, accepted a corn· 
position of live shillings in the pound. It is 
furtber clearly proveJ that Mr. MeKay'd credit 
w tS gocd up to the 24th j.fay, 18601 when his 
establishment was burat down, by wbich fire 
he lost .1:3000. The composition wi th hi3 cre· 
ditors which followed was voluntarily made, 
as may be presumed from the law tben in force. 

l
it is proved tbat of the $33,327.87 di~counts 
given by the Bank to Mr. McK , that $3,026 28 
were given after the defendant bad left the 
Ba.nk. It is also proved that one of the last
mentioned notes, wbich becaT)le due after th~> 
defendant left the Bank, was renewed. It is 
but just to say that Mr. ~lcKI\y 11tates in bi$ 
l'Video ce tha.t, one day, haviog asked jJr. Brod
shaw for money, believing tbat be bad 'l. ciaim 
agl\inst bim for $900 or $10001 for painter's J 

work done to Mr. Jhby's hou~e, A.nd baviog 
told him th at be wa.s greatly in w an t of money. 
t~at Mr. B~aùshaw, while denying that be owed 
htm anythm~, promised to discount a note for 
him for $500 or $600; bnt the remainder of his 
evidence sbews that the $9 :)0 clA.im~>d by bim 1 
from the defendant was for work done to l\Tr. 
Baby's bouse, and for which Mr. Bradshaw did 
not think bimself responsible, altbough be bad 
engaged Mr. McKay to do the work. In face 
of tbese facts, can it be asserted for one mo
ment that tbe defendant ex.ceeded hia 

1 
or duty by according to r. McK~.Y in 1858 a 
continuation of the di3coums v;hich the B-tnk 

1 
bad so lib"rally granted to him from 1851? Ot1n 

1 
it be said that the defendant ac•r imprudently, 
more particularly seeing that between the date 1 

1 wben the notes bttd become due, aud 
the 24th May, 1860, fifteen months bq,d elapsed 
during which time the new Casbier ~onld have 
entorced payment1 inasmuch as McKay was 
perfectly Boivent. But., strangely enough, not 
only does the Bank not compel McKay to pay, 
but it gran ts him a. renewal of one of th ose 
very notet'l, and winds up by giving bim in No
vember, 18601 a. full dtscba.rge, a 'ld llccepts a 
composition of five shillings in the pound, 
without giving any notice whatever to the de
fendant, while at the same time they bold a 
saisie 'lrret over the defendant's head. But 
there is one circumstance wbich of itself is 
sufficient to cause the rejection oi' thiil part of 
the plain.tiffd' ~mand, and this i31 that th"' 
plaintiffil have not produced the three not~>s b 
question, as proof of their claim ag!l.iost th~> 
defendantta.nd have not explained the omission. 
These notes could have been produced by the 
Bank, or by McKay, if, after the composition, 
they bad been banded to him; but in eitber 
case tbeir destruction or loss h:~s aot been alleg
ed. mu ch less proved. The pro of wbich the plain
tiff; have made of these riotes is therefore ille- l 

1 
gal, and this alone would suffice to reject this 
portion cf the plaintiff~' demaad; but npon .the l 
merita, n.nd supposing the proof to be legal, the \ 
Bank cannot succeed in this claim, fùr the rea
sons a~ove stated. 

THIII THlRD OA.SB or complaint against the de
fendant is-tbe advance of $1506 3~ to Oecil 
Mortimer, Sccretary of the GrR.nd Trunk Tele
gra.ph Company. It is in evidence tbat this 
Company W>ls incorpr•rated by an Act of the 

1 Provincial Legislature, and bad sbarehold<·rs 
1 in every part of the Province, including Que

bec, and that the most respectable names were 
found upon t~e list. 'l'he defendant bad shares 
in this Company to the amount of .:ClOO, the 
capital of which was based ou the estimation 
or .t:25 per mile between Quebec, Toronto, anù 
Detroit. Three out of four of the insta.lment~ 
were called io, but were not paid up by the share
hol/jers in Quebec. The detendant bad paid 
.t:25 unon tbt.' .i:LOO, ~od there consequently re
mained due l!y him .:C75, with the balance of 
the unpaid insta.lments. It is also proved that 
the sha.rebolders are all solvent. The defend
ant, in the fall of 1853, or the spring of 1854, 
adnnced to this Comp'\ny, whose funds thns 
collected were deposited in the Upper Canada 1 
Bank, the above mentioned :ium of $1505, there 
being at the time no funds of the Company in 
the Bank· and bence the charga against the 
defendant' of baving very impradently, and 
without ju!!tifiMtion, acted agllins~ the inte· 
reste oC the Bank. In reply to this charge, the 
same arguments avail by which the former 
charges bave been answered, namely, the desire 
and object of the Bank to ex·e~d its .busine.ss 
in Quebec, n.nd to increase tbe ctrculatw? of tts 
notes, by consenting to reoeive AS depostts tl~e 
instalments payable by the sbareholders, m 

, the hope of deriving large profits tr~rn the fu
ture deposits of the Company, whtch at one 
time promised to be very profitable, as ~t>ll as 
from the discounts and exchange whtch the 
transactions of a young- but rapidly growing 
Company were alm ')st certain to offu. Are 

l natural smd justifiable motives sncb as 
these sufficient in the estimation Oi an 
able Cashier, who well understood~ the 
interests of bis employers, and who, more-
over, knew the spirit of liùerali ty which \ 
cbamcterized the operat~ons of the Bank, to 
justify bim in advanciog this small eum to 
this Company in order to secure its custom, 
and 11t the sa.me time en han ce tbe profits of the. 
Bank? I am decidedly of opinion thaL be was 1 

1 

jnstified, Rnd [ ca.unot for an instant think tba.t 
the small in te rest the defendant bad in the 
Company to the amount, as above staterl, of 
.:CiOO or .:C75 could bt~.ve induced him to betray 

1 the interest of bis employers. Besides, the 
Bank wa.s kept regula.rly informed of the 
state of this Oompany's accounts witb the 
Branch bere, and the correspondence which 
passed betl\·een the defendant and the plantitfd 
ciearly sbewa tbat in advancin~~: the abore sum ! 
the defendant merely tollowed the instructions 
of the Drrectors, and executed tùeir desire to 
a.dvance the interests of the Bank. By a letter 
from Mr. Ridout of the 23rd October, 1854, it 
will be seen tbat the Bi!.nk at Toronto b1.d 
made arrangements to recover the amount due 
by the Company, and in CQnsequence the Com
pany's paper was forwarded to TMonto, a.~rcr 
which the Directors make no furLher mentt'Jn 
of the the circumstance; but on the 29th Jnly, 
1856

1 
the defet'dant wrote to tlle Directors, 

asking them for information as to wh r>m he 
wat to address himself for paymPnt of th'3 
amount due by this Company, and Mr. Rido~1t 

l replied that he_'!as going to interest_h~mself m 

the matter, and would nform him ôf the res 
of his inq~iries. A letter addressed bv Mr. 
Br!idshaw, 10 amwer to one from the Oirectore 
respecting the sol veney of this Company 
would le'ld to the belief that the Comp~ny Wf\~ 
extinct, but Mr. Bradsbaw bad evidentlybeen J~ù 
into error! because Mt•. Andt>rson, the only im. 
portant wltness produced bythe plaintiff:~ on this 
point, states that the Company is not extinct. 
Beaides, the law will not suppose it to be so 
unless from the occurrence of certain irr~gulo.
rities, and according to this witness the Mmes 
of the Sharebolders were a guarantee of its 
solvency, at !east for the amount claimed 
by the plaintiff3. For these reasons I cocsider 

1 

the complaint of the Bank against Mr. Brad
shaw, with respect to this ad vance, which pro· 
mised to be a profitable one, anù by which in 
my opinion, the Bank bas not proved the Ioss 
of a singls cent, to be entirely witbout fou d· 
ation. l 

I nowcome to THK JOUR TH and principal cbar!!e 1 
aga.inst ths deft>nda~t, and th~ only one which 
for any length of ttme occupted my ntten:ion, 
and I may bere state tbat I bave given it a areat. / 
deal of consideration. It is witb respect t~ the 
advances to John Wilson, to the amount of 
$25,000, or tbereabouts, by means of diicounts 
on notes on which his name appeared

1 
eitber 

as maker or endorser, and on dra.fts, checks, 
and overdrawn account. The k~>y to this part 
of the case turns upon the credibility or in
credibility of John Wilson, and stiJl m0re so 
upon the question as to whether the PXtraordi~ 
nary revelations wbicb this man makes in !Jia 

1 

evidence are corrobora.ted by other witnesses 
in the case, or by any other evidence wbatever, 
because! as was frankly admitte l by the learn
ed counsel for the plaintiff, this John Wilson 
was particep1 fraudis, and is also interested in 
the rflsult of the suit, as will be seen further on, 
and as auch, bis testimony requires corrobor· 
ation in order to justify a Court of JU''Itice in 
attacbing any belief toit. I h•1ve gonc furtber, 

1 ann have asked myl!elf wbether, discovering 
in the testimony of this man not only a per- 1 

sonal interest, not only a course of conduct 
fraudulent on his part, but palp11.ble contra
dictions, not only with bis own sttüements, but 

1 a.lso with the evidence of disin~erested wit
nesses, on the most important points, I could set 1 
aside his testimony as utterly unworthy of be-, 
lief, even though be shonld be corroborated by 
aome witnesaes on particular points, becau.e it 1 
is eaar for n. designi.1g and disbonest man to 
take advantage of the smallest circumstance 
1:o eoooo t a. 1ior7lmplicating an _enem7, and 

appeal for corroboration to some circumsta.nce 1 
apparently supporting his fabrication, and thus 
endeavou to rend er the whole of bis fabulons 
creat ion deserving of bellet, By recent lep:is-' 
lation, the interest of a witness is nota. ground 1 
of disq11alification as it was formerly, but 
rnerely goes to affect his credibiHty, wbich im
posea upo::l the Judge, as in the present case, 
a. task both difficult and disagreeablo. With 
these preliminary remarks I will advert to the 
f~cts of this charge. The two first items con· 
sist of the fact that the defendant accepte rl 
two drafts for $fi,OOO each, drawn by Johu 
Wi13on on W. Lindsay, of .Montreal, bearin g 
date the 30th August, 1854, and respectively 
falling due on the 17th September and 2od 
October of the same year, botb of wbich were 
protested at m. aturity for non-payment. Thiel 
~fr. Lindsay was Wilson's agent at Montreal, 
tbrough wbo'le bands the better part of the 
earninœs of Wilson's st~amboats p1sse !. ~o, 
proceedings were taken to recover the amount 1 
of the se two drafts till the mon th of N ovem
ter, 1855, wben the defendant gave in~t~uc·1 
tion3 to :\ir. Dunb~tr Ross, the B'lnk S..,ltc:tor, 

· to institute legal proceedings, wbi~h were com
menced but never proceeded wtth. It was 

1 only on the 6th February following that the 
de(enda.nt took a mortgage fvr tbe $10,000 
upon the steambo~t Prinas; Royal, then own:d 
by Jllmes Ferrier Wilson, a son of John Wtl· 
~on, and also npon the steamboat Montre~l for 
$8 000 and this was doue through the tnter
ve~do~ of John ;\ ilson. Tuis transaction was 
f•nther approved by Mr. Dunbar Ross, as the 
only means of securiog the Htlnk. All, up to 
this moment, looked ri~ht i allnppeRrs.to have 

1 been ùone in the ordLDMY course of affil.t:s i b~t 
1 i' t the evidence of John Wilson, lt iCC >f\ mg 0 d d ould appear the.t the defendant ha~ a .vance f 

\ 

llim the amou nt of tbese two drafts md ~trt~e ~ 
:iD ll rePm9nt between him and the e en an ' 
Lo t:e ('ffdct tbat if he (Wilson) woduld purchb~sme 

. Royal an gt ve 1 the steamer Pnilcu;s ' 1 · bs 
) h lf. ote rest in the specu atlOn (Bra~s~aw,. b \i~ witb the ft~.cilitie:i nece&sa."! 

wou urms in ureuRnce of tbls 
to purcbase ber; . that) orJhased tbe Prince.u 
a ~reement be (Wtls~n, P ding to agreement 
Rovnl for 1:5,500, an ac~or der not to com· 
d d ~o in his own nsme mor h ·d 1'1 100 ~. B~ d h w • that e pat Jo; ' lromlSe Mr. • R. s. ad ' ~ the purcbsse ri ce and the r~:ma.tn er 0 -





r notes 
A. J. Noad & lJompany. Wilson add~ th~t the 
Princess RovtJl WdS atterwards, somet_tt?e tn the 
month of A·ugu~t, 1854, su.nk b-! ~ollmoo, and 
tbat be expended .Cl,400 m ralSlog ?er, a_nd 
rhat br meaus of a second understandmg wnh 
the defendant he released th~. latter from a.ll 
responsibili ty upon the cond1t10n 1\Sse.nted .to 
bv Mr. Bradshaw, that b~. ~ould furmsh htm 1 

(Wilson) with further fac1htt~S npoa McDona.ld 1 

~,> Lngan's notes, and tbat 1t WIH also agreed 
that if eventually bisloss hy the Pnnce.~s Royal 
ihould be very heavy he, the defendant, woul d 
release bim from the payment of the two rlrttfts 
bllve mentioned, and, be says, tbat tbese two 

~rafts were drawn to facilitate the payment of ! 
the Princess Royrtl, and another steamer called 1 
tba Jltimir11 l. He says that be refused to pay 
these two drlifts beca.use they were dra.wn in 
rbe interest of the defendant;. and tha~ he ~l9o 

1 

.
,··efused to c1nftlSd judgme.nt m t~e srut whtch, f 

H a.bove sta.ted, w~~os instttuted m N ovembe r, 
1855 and that the action was not proceedod r 
1vitb' nor entered in Court. If Wilson speaks 
he ~ruth the defendant, witbout doubt, de-

p:uted from his duty to his ('mployers, who 
lUght to uavA bad unlimited confidence in bim . 
He could not discount dra.fts in pursuance of 
iO po3itive an agreement (if it can b~ believed) 
in which be had a large interest, Wtthout ren- 1 
deriog himself liable for ail th" ris:t and con
wqr:ences incident to the cashing of the two , 
drafts in qnestion. Co:nmon sense al one would 
reach that a. man, and more pa.rticularly tbe 
Cashier of a Bd-ok, <.annot be a.t one and the 
~ ame tirne both leader and borrower ; that in 
iUCh case hii persona! interest would necessar
tly blind htm to the interests of bis employe:-s, 
and be should be held liable for the conse
q·1ences of sncb a transac rion as though he 
.vere birnself the maker of the notes; but to , 
wbat extent is Wilson to be believed, and bow 
fM is be corrobor11.ted in thEl important points 
qf bis testimony 1 The most important point 
is not to ascertain whetber the defendant hll.d 
or h>td not 8 share or balf iuterest in the Prin
ceu Royal, but whetber he in reality made the 
'h>lrneful agreernPnt with Wilson abon spoken 

1 .,f, in order to relieve bimself from the responsi
bi ities attacbing to the owoership of this steam
boat. Tha t tlJe def~ndant bad a sba.re or in
terest in the Prir~c •ss Royal I have no doubt, 
at least towards tbird parties, the proof adduc . 
ed satisfies me on this point. Tha.t be 1\Cted 
wroogly as Casbier of a. Bank over wbose 
funds be sb0uld have kept strie~ supervision, in 
thns engaging in any commerci!l.l specula tion 
ducb as that of being jointly ioterested in the 

1 
owoer:;bip of a stea.mboat, th ' re cao be little 
or no doub ~ . In so doing he risked the certain 

1 
to pnrsue the uncertain profi ts of trade ; be ex
posed himself to be discbarged by bis employ-
ers, and in additi..m tbereto be risi<ed his own 
means and exposed those ofothers. But, tbough 
Cashier of a Bank, he bad a perfect rigbt to 
ov.-n a s ·enmboa.t for tl.le purpose of trade so 
long as he did not allow his own busines~ to 
interft~re witb the in terests of bis em ployers or 
cause him to neglect his duty towards tb~m 
and in this réspect his employers would }('gall; 
have no ground ot complaint against him, and 
ail they could do WO'uld be to exercise tbeir 
discretion and ascertain bow ft~.r it was politic 
for them to keep in their emplov, as guardian 
of their funds, one who was engaged in mer
C:lntile pursuits. Wilson, therefor(' doubtless 
tells the trutb, and in this particul~r I believe 
bim, when he says tba.t Bradsbaw ba.d an in
tere~t in_ the Princes3 Royal .. . He is corrobora t- l 
eù Ill thw by the paper-wnt10g bearinp: date 
th? 27th ~eptember,_ 1857, signed by Wilson, 
being a. dt~charge g1ven by bim to Bra.dshaw ' 
from all re~von :libility as regards the Princesg 
Royal. Mr. Bra.dsba.w himself took the trouble 
~o v~rify this di3cb~~ge by giving a copy of it 
tn h1s own handwrtttng to Wilson. In addi
tion to tbis Wilson'i! books shew that 11.bout 
the close of the year 18~5, be debited Bradsbaw 
witll balf the purcb~se money, and certain 
other charges upon tbts vesse!. But is Wilson 
Cl)rrobora•,ed wben he says tbat Bradsbaw dis
counted McD ,mald & Logan's notes in order 
to ob •ain the di3charge or releasc above men-

• tiontd, and with the understanding that Bra.d
J shaw would p11.y the two drafts on Lindsstv in 
tb~ event <1f Wilson's loss on the Princeu Royal 

1 

betng rery be lVJ. It is true that the re was a. 
d.elay allowed by Bradsbaw, wbich a.t first
slgbt appears aingula.r in not suing the maker 
and enlloraers of tbese drafts till 1855 and 
f.terward~ allowing proceedings to be s;ayed 

W1tho1~t obtaioing j udQ:ment, but it is not 
establtshed by Mr. Dunbar Ross a.t whose in-
tu.o~e or request the proo'ledin~s were dis· 

conttnued. ?l~r. Ross, as the Solicitor of the 
ü~nk, 0 ce charged with the conduct of the 
e~tt, Il . tb~ power eitber to proceed with or 
dtsc ~t10ue. lt i nevertbeless I presume he did 
n_ot dt~.couttnue proceedings witbout consulta
tion Wllb Mr. Bradshaw. This is the only cir
cumstance which corroborates the evidence of 

un-
Jess o.n interpretati(}n unfavorable to the de- ~fr. E dward J ones, to which I will refer bere. 
feudaut be put upon the fact that after the sus- atter, most con~incin~ and complete proof is 
pension of the above-mentioned suit in Novem- a~orded of the 1ntent10n and dtJsi~n of John 
ber 18551 no furtber proceedings were taken Wilson to defrau •i bis cred itors by a fraudu-
to ;ecover th9 a.mount un til the 6th February, lent transt'er 0~ hi3 s team b~a. ts t~ tbird parti"~, 
18571 when the defendant accepted the mor t- and more P?-rt~cularly t? h1s sons . Elevm ,hly. 
gage above referred to on the Mon~real and B! tb~ testlmony. of thts Sf\m.e John Wilson, 

,pri.,lcesg R 'l yal· unless also it sbould be con- gu·en m a C'luse m the Sup~>nor Court, under 
sidered as cor~oborative of the evidence of th_e nu mber 301 o_f t?e year 1856, in wbich Mr. 
"Wilson, the tact that the two notes of Ltorls11.y _w as ? huntiff, a nd the above-mention-
Mc UomLld & Log>1.n1 endorsad hy Wilson, the ?d J. Wt lson J_r., W!lS de fe ndant, the beat proof • 

e for .;f;l ~50 bea.rin!)' date the 2~rd July 19 aff<~ ~d ed of bts s ta ndard ofmorality. Tw elfth-~~55, payabl~ in ~ne mo~tb after date, and tb~ !y. W ilson a~ fi rst d_en· d in his evidence th!l.t 
other for ..Cl,OOO, dated the 2nd August, payable he ~ad obt~mcd dtgcou nt~ from t~s Bank 
m 30 days aft~ r date, whicb, though duly pro- 1 d~rtng tQ.e tlme he was bewg exammed as a 
tested for non·p~yment, were not su~:>d upon 

1 

wttness, a nd subsequen t ly admitted tbat he 
till D.' cember, 1855, when McDonald & Logan bad. . 
aud Wilson ~ukssed ju3gment, and the e.xe- 1 It ts.to be constd ereil now whetber any ex-
cution wbic h- issued shortly a.fterw"rd~ w 11s nla.natwn ca n be offered_ o.f the fact that Mr. 
stopped without its being shewn by wbose Bradsha.w only took fic ttcions proceedin~s a.t a 1 
order, a nd that af~erwa.rds ex~cution in the l l~~ote perwd to r eco ver the amouot of these 
torm of pareatis was sued out in the wintt>r of ' · drafti,. and stopp:d th ~ proceedings before the 
1856 again :H Wilson upon steamboats which 1

1 

entry m to Cour t l n 18o5, a~d took a mort~ra.ge 
were said to belong to him in Montreal but the on the two s teamboats, Pnttceu Royal and the 
sale of whic h w .: s prevented as will 

1

be here- M~ntreal,_ only on t~e .6th February, 185T. 1 
~tfter seen by opposition~ afin. d'unnuller. In : thtn~, WHhou t 8 ~~lll ttmg a1:1 true the evidence 
order to dcstroy the effect of this rroof, and its of Wlisoo, tb.at tms d~lay can to a certain ex 1 
apparent corroboration of the evidence of Wil- ten\be e~~l~\ned. tWilson h~d ~ee~ onke of the 
son, the defendant relies with great stress up- mos pro a e eus omf>rs o t e i\n • He 

1 h f t b W.l h 1 d d" t 1 wai for 8 number of years from 1851 the brg-on t e t! C t ilt 1 son as a a.rge an a trec e t steamb t ·. C d 
interest in the event of this suit, and tbat his t s. . do~ owner ~n ana a; up to a ce~ 
iuteresL is to make it appear that the two drafts j ~10 peno e owne ~s ma ny as seTen or 

bl b b d ç d • Th d f d l etght. U a tra.nsferred bts account to the Que-
are paya e Y t e (' 1 ~n a~~. e ~ en ant bec branch of the Upper Ca. nad" lhnk as 
further allegea tb~J.t Wils~n 13 eontradtcted by l soon as it wa.s estahlisned here. Between 
;\1es~rs. Noad & J effrey_, w!th respee t ~0 the re · 1 the 16tb Decembar, 1851, and the 7th Feb-
tmb Ltrsem -' n~t, of the .:Bo,500-tbus, W~lson sa.ys ruary, 1857, he bad notes discounted at 

• tb_at tbe der_endant was to .~ave furn1she~ btm thi~ Branch, to the amou nt of .C92,404 lOs 
Wltb f~ctltttt s to pay the .i:o,500-t?e pnee ?f l2d., from which the Ha11k had derived 
tb~ PnncessORoyal, 1.\nd tbat he (Wilson) pa.td large profits. He was considered a Tery 
this sum to J\le :>srs_. N?a<l & J ffrey by mea.ns of e!iergetie and enterprising man, ~nd one who 
ten dra fts; no.w it 1

S J?roved that these ten C')uld dra. w a good deal of business to the 
druf B were g1ven b! htm to Me~srs. Noad & 1 Bank; and there is 11. circumstance sufficiently 
_Jeffrey for a. trt~.n s.actwn totally dtffl!rent, that f sin~ular whicb m >1y be bere passingly stated, 
IS to say, to obtatn the means to purchase a and th >\ t is, th11.t since his misunderstandin~r 
~team r oat called the Montmorency, and mo~e- with the d efendant, tha t is to say, from the 

1 over th d. t tbese ten drafts have never been p~~old . d!l.y on wbicb the Bl.nk instituted this action 

1 

I .m~::~t admi~ tha~ thi~ is a. most fb.t contr~- the 26th Ma.rcb, 1859, up to the 4oth April: 
d1ct10~ of W1lson .s evtdence. Secondly. It 1s 1863

1 
and while he was giving his evidence, 

be (Wtls_on) who 1nformed the .Bank of ali the the ::sank discounted for Wilson (a man wbom 
transactiOns. If tbese transactiOns took place they pretend to ba insùlV'ent) paper to the 
as related by him (Wilson), he oug?t to ha~e aœour1t of $ 144

1
942.81! The defendant pro· 

bad _the hea.rt _to con~eal them, smce he 1s ! bably did not wish to proceed too vigorously 
P?rhceps fro.u-lrs, and 1~ can therefore only be t against 80 good a. cu 3 tomer, who, though tem· 
bts perso~almterest wbtcb _could thus ha.~e in- porarily embarrassed, migbt, in a short space 
ducei htm to expose bts own turpitude. of timP. r ecover bis former good po3ition • be 
1'hirdly. Ia order to shew the feeling whicb migb t in acting tbus have considPred that he 
actuated Wilson towards him, the deftlndant was e~ercisin ~ tb at ~p irit of liberality wbich, 
alleges that Wilion stated in his evidence, as has ~:.lready been s bown, cbaracterized the 
firstly, th Lt he, t he d~f~ndan t , tbrou~b fear of B~nk of Upper Canada; a. nd the letters of Mr. 

1 appea.ring in terested _m the transac t w_n of t.he 1 Ridout to Mr. Brad:~h ll w, and pllrtL~ nlarly those 

1 

purc base of tlie Prtnces' Royal, advtsed btm of the 25 th t~e p tember, 1857, and the 22nd 
(Wilson) to dt·a.w a drnf& on the Quebec B11nk, April, 1858, sho w w ha t a wide latitude witb 
and not npon the Bank of Upper respect to the gran riar.; of discounts, and other 
Clinada, and that sorne days afterwads trans actions of lhe Ba nk, the Directors allowed 
he corrected hirnself, and admitted that Mr. Brad~haw. In 1854 Wilson was still the 
it was upon the Upper Oan~da. Bank he owner of stoamboats, and was considered eol· 
drew the draft. Fourthly. Wll:3on sa.ys he vent until June, 1856. In the winter of 1856 
paid the Hoo. Mr. Rose, of Montreal, the priee execution i s~ued ag,\inst bis furniture, upoo 
of the Pnnceas Royal, and tbat bt held hia re• the j •1dg men t obtaine i against bim and Mc-
eeipt1 whila, on the contrary, 1t la proT•d ilia\ Donald & Logan fo r the two notes above men-

. . ., , ~ ~ . . 1 tioned, b ut w11s s tayed by the la.wyer o: the 
he netther p ~. 111 ·t · •. •_0 ' '· b olds bts recetpt, Bank. H does not a ppear wbat the furo1ture 
but, on t he C'l~ t rary. tt w:t :- \Iessrs: Noad & consisted of, bu.t suppoaing it to be of the rdi· 
Jt>tfrey who pa1d fo t· her, '\nd tha t, Wtlso~ bas narv kind t he detendant in my opznion, ougbt 
M~ to this day reimburserl. :!1

"
1 L Fiflhl.v. · to have h~d the didcretio~ary power to prevent 

.Wilson says the dre.fts on. LlUd ~î~Y were .to , the sale of ·Mr. Wilsou's furniture, and thereby 
~nable bim to puy for the Pn t1 ces> _Royal, wbtle 

1

. save himsélf a. grea t ùeal of unpleasantness 
ueffr('y proves that be never pavi for ber a.t ithoat a ny prJ fi ta ih result to the Bank. He 
all, nor reimburs~>d bim (Jeffr('y) thc1 purchase retard od the sale a few days, and took out a 

, priee. SixtHy. Wilson denies tb l\ t he kept a secoud seizure to eell Wilson's furniture! to 
cash-book in whicb to ente : the nx.penses, wbich Mr. Da. niel McGie fyled an opposiuon i 
wbile bis son, John Wilson,jnnior, p ro>es the tbereupon t he defendant caused a prsreatis to 
contrary. Se -eenthly. Wilson ea.ys t h'i. t the de- issue to Mont real to seize the tbree steamboa.ts, 
fendant knew that Li ndsay , on v. h>m the Prince.~sRoyal,Montreal,andtbeAtliancP1 Sp1en-
drafts were drawn, wa.s a man of t-

1 r .. w, and .did boats which were supposed to belong to 

1 

wir.b. ont means, wbile Wil son s o wn bo?ks Wilson; ~nd upon this Wilson resorted to the 
shew that on the 19th August, 1 S54, (the tlme perpetration of a series of the most flagrant 
wbt>n the drafts were dr awn) Wilson bad de- frauds. Re went to a. Iawyer, other tha.n Mr 
bi tPd this same Lindsay with the sum of Dunbar Ross, who up to this period bad b~en 
J:7,099 Os ld1 and on the same day placed to bis legal advi3er, and in the na.me. of tbtrd 
his credit the sum of .C6,8ô9 63 9d, and tha.t 1 parties, who were not present, gave tb~s.lflwyer 
u p to U:e 12 th December, 1854, Wilson hat! de- instructions to draw up two opposittons ~o 
bited Lmdsay wi th .f9,502 2s lld. Ei!Jhfhly. preven t the sale of these steamboats-o.ne. 10 1 

1 

Wilson says h~ a.lways refused to p ay tbese the name of James Ferrier Wilson, cla.tmtnp; 
two drafts, believing that Bradsba.w wa.s bound the property of the Princeu Roy-ll, a~d .the 
to pay th em for him, white on the 16th Feb~., other in the name of John Wtlson, JUniOr, 1 

1

1857, Wilson gave the Bank a mortgage o_n b1s claiming the property of tb~ .Mmtr~al a.nd th~ 1 
two steamboats, the Montreal and the Prtncus Alliance. It was John Wilson htmself, an 
Royal, to secure the payment of these two a.lone who gave these instructif)nS to the l~wd 
drafts an1 the otber notes, and personally yer-bis two sons, the opposants, neve~. at. 
bound himself to pay all these s~ms 1 H~w an interview with the lawyer on .the su ~e~l ' 
ca.n these facts ba reconciled ? .f\utlhly Wtl- and this lawyer proves that Wtl~on mer i~ 
son's letterd to Mr Bradshaw of the 26th. and transferred tbese steambo~t~ to his sons, as 
27th February, 185T, cleat·ly shew that W1lson coLsequence of his diffiou.ttes; tbat _he d wall 
did not considor .Mr. Bl'adsbaw bound to P~Y always considered the owner, and recet;\ the 
these drafts, since he wanted to sell the .P~tn· the profits and ea.rnings of them, ~nd ~a ievr 
cess Roy.tl, and asked Mr. Bradshaw's permtsston op(Jositions were mert>ly made wtth t ~; 
to do so, haviog previously given him a mort- of reventing their being sold, and yet . ~ s~: 
gage upon this vessel to secure the pa.yment of mu~t before he m-~.de u-3e of th?se_ oppostt 0 ' 
_t1e two dr11.fts. Tenih y. Bv the evidence of ' 





t they were made in good fllitr, 
1 h:~ve swo~n thl~ · purpose of obtaining justice. 
il and ~or 1 

e ~0 ked why not ha•e contested 
But, tt m<J.I 1 e ~~ppdsitionil? y .,s, this certain
these fl;~uh~~:~eeu the duty of the defendan.t to 
ly wou . If but it Utight have reqmred 
socure :tm!~h~ps three actions, and perbaps 
one an. P . to reY"ocatory actions, to be 
have g;~n rtt~: co3tS of an nppeal, with aU 
followe Y cts of the glorious un
the c?eering P~~:pel~w, and the certainty 
certatn ty. of f the d.;bt by the a.ccu-
f the IOcrease o . . f 1 0 

• f ·nterest and the add1t10n o aw mulatton o 1 ·d h d ~ 
Wh t in this emergency dt t e elen-

costs.d ? 'ke consulted Mr. Ross, the Bank 
da~t. 0 

d took a mortgage on the Princeu Soltcttor, an d b h 
R l d the Mo dreal, as owne y t e o~-

oy 
1 

an b. sons who claimed them as the ir 
Posa.nts JS ' t f 

' . order to secure the paymen o 
property!dmfts and McDonald & Logan'i two 
the two ra , . ·d h 

M Roas states in bts eVI ence t at notes. r. · tb · 
this was the beat means of securtng e t?ter-
est of the Bank. It is true tbat by a prtva~e 
a reement (contre lettr~) the opposants dtd 
n~t ersonally bind theroselY"es to pay the 
amo~nt of the mortg!l.ge, but mere~y ns owners 
f th teamboats. This wa.s stnctlr confor· 

o es . k h' . t ~ ffi;\ble to la.w, and I thtn t IS prtva e ar.ee-
ment does not in any way· refieot upon the 
defrndant, who cou lei nGt. exact more from the 
opposants, out r~served h1.s recourse personally 1 
ag'linstJohn Wtlson, thetr fa~h~r. 

Before oronouncing any deciSIOn on t.he suh
ject of the two d-rafts on Lindsay, I Will refer 1 

to the two notes of McDonald & Logan a?o~o 
spoken of. Wilson, as already stated, satd .tn 
his evidence tbat these two notes were dl~
counted iu virtue of the preten~ed agrteme?t • 

·th Mr. Bradahaw on the subJect ot the d1s- , 
:~arge from ail responsibility with re.spec.~ t.o 1 

the loss on the Princess Royal, wbtle tt ti 
proved tb at from the year 18511 u p to the ~ 1s t 
March, 1855, McD<lnald & Logan bad obta10ed 
discounts at the Upper Oanada Bank here, t.o 
the amouot of .i21,575, &ad that up to tb~s 
period this firru bad honorl bl! redeeJ:?ed tbeu· 
notes, which, lib the tw m q1test10n, were 
endorsed by Wilson; and these very two notes, 
moreover were merely renewal notes of two 
otbers w

1

hich feil due reilpectively the 23rd 
1\nd th

1
e 31stJuly, 1855. It is also prove~ that 

up to this period McDona!d & Logan en.Joyed 
excellent credit, and th~t it was only 1u the 
fallot 1855 that they failed. It bas been al- ~ 
ready st&ted tba.t the defendant sued them for 
the amonnt of these two notes, and a check 
for i250, whicb the defendan ~ allowed them 
to depoait in the BJ.nk and dra.wn on th~ Que
bec Btnk with the understandmg that 1t was 
only to b~ presented the fullowmg day, which, 
when presented for payment sorne days later, 
was àishonored and protested, as appeau by 
the initiais of the Notary, E. B. Lindsay, who 
made the protest. Th~ que~tion as to the cre
dibility of John Wilson again arises bere. If 
this man speakil the trutb1 the defendant wa!l 
a shameless speculator, tra.fficking with tho 
funds of bis emoloyE:rs. But fraud cannot 
Jeg'\lly be presum.ed ; nor can it be prond by 
such a witnes3 a.s the one to whom I now al
luie, who is not only liable to the charge ~f 
being directly interested in the eY"ent of th1a 
SUJt, but who bas geen ~uilty of glarin~ 
contradictions in his own statements, 8.9 well 
as in the statements of witnes3es perfectly dis
interested; who bas committed palpable fraude, 
ft.dmitted by himself, who bas made decla.r"
tions upon oath in cases where he nod bis son1 
were concerned, which manitest a frightfnl 
disregard and contempt for the obligations of 
an oatb. How can I, upon the evidence of 
this maa, declare that the mPmory of the de
fendant is irretrievably tarnished? How can 
I base a judgroent upon thil interested, equi · 
To L and :contradietory .._ Uattmtnt, whick 

wouH hl\"e for effect the ruinin2 of the 1 
oharaoter and fortune of a m11.n who, like 
tho late Mr. Bradabaw, ujoycd the en tire con· 
ftdence of bis employers up to the very mo
ment itsuited the purpose of John Wilson to 
tnake tb~ pretended revelations above-men
tio~ed 1 It is wortby of remark, a circnmstR.nce 
w~1 Ch must not be lost sigbt or, that while 

1 
W1lson was giving bis evidence in this case he 

. wrote to the defendant, telling bim th a.t if he 
would compromise with biro, tb at he, (Wilson,) 
could genrly co•:rce the Bank bto a settlement. 
Doe11 not this fact disclose another desire and 
a.ttempt to perpetrate an additional fraud ? 
And in conjunction with this is the ft~.ct tbat 
&t this ~ery time ('fr. Bradshaw ha.ving left 
tb? ~emce of the Bank) bP

1 
(Wilson,) was re

cet~la~ from the Bank, dis-c-ounts and other 
facllities to the almostfabulous amount wbich 
~ ha."re already stated. No, I cannot upon evi-
~nce repro!lchable in so many respect:~ cou
d;~n .the defendant and bii! heirs to pa y the 
P llltJfl'~ 1\ sum of $19 000 or $20 000 the 
amouut oftbe two Lindsay dra.frs : and the 

notes of McDonald & I~ n. ' 

cornes e cas~ o on's OTerdrawn 
aecount for $1,772. Wilson states that in 
1857 he wanted .f:5001 to refit his steamboats 

1 

th'ln at Three Rivera ; that the defendant 
~tgreed tolet hirn have this amount upon con
liition that he would apply it to the payment 
of certain debts, and tha.t he should give him, 
(Mr. Bradsha.w)1 a. more perfect discharge or 
acqt1ittance tha.n he bad already given him, 
with respect t.o bis responsibility for the losa 
on the Princeu R . .~ylll i but he conceals one 
very important circumstance, tha.t is, the fact 
tha.t he made his sons ~ive a mort~age on the 
.iteamboats Prin~eu Royal and MontrMl, a.où 
further omits to mention tbl\t it wa.s 1\Ir. Ros" 
who conducted this transaction. He says that 
thiiJ discbarga was drawn up by Mr. Ros~, and 1 

counterslgned by ~Ir. Douglas & ~>lr. Oampbell, 
two clet·ks of the Bank. He add1 that Mr. 
Bradsha.w p1Lid this sum of .f:500 to third pt>r
:ions, less soma .eao which Brad , Ja.w keot 
1\nd refused to ~ive him, and wbich î, titutes 
the difference between the .i:500 adva.ùced and 
the overdrawn account sued for. It is clearly 
oroved th at this sum was ad vanced iil order to 
~et Wilson's sons to giYe tue mortg~1ge upon 
the two steamers above-mentioned, while at 
the same time ft was appropria.ted to the pay
ment of privileged debts upou those two steam
ooats, and thus givlng_ the first preference to 
the mortgage of the Bank. Fro n the very 
commencement this transaction was subnliU<"d 
for the opinion of l.Ir. Dan bar Ross, and a.~t~rov
'ld of by bim1 and the exhibit ten, (y le-d Oy ~he 
defeudan t in the cause, she ws th at th" wb ole 
m1.nsa.ction was fully explained to .Mr. Ross ; 
and it is proved tha.t owinll to the b · rniog of 1 

the steamboat Montreal, in June 1857, t he mort-' 
"age became lost and of no avail to tl}e Bank, 
~nd Bradsbaw conseqüently did 1.10 ;, ~e 
iaid sum of .f:60, or .thereabouts1 t;:.. Wilson, 
bo.t put them to his credit, and it was in con-
3equeuce of Mr. Bradsbl'lw's ~efusal to pay t?i3 
mm that Wilson l>ecame so ln .. Hgnant and ln· 
censed a.gainst him. During TYJY inquiry into 
md examin"'.tion of the facts of th\3 case, the 

1 1uestion freqnently presented 't Plf tome as 
.othe reason wby Wilson, when giving Brad
lha w the discharŒe from rcspuus ibility on 
~.he loss of the Princeu Royal, did not 
~xact from hi:n a written memorandul!1 of 
ais alleged undcrtaking, whicb he says 
Bra.dshaw agreed to perform as a considera
don for the diseha.rge. It appears to 
rne that a shrewd man like Wilson would not, 
Llnder the circumstances1 haT& omitted such a 
1leasure or precautioa, more pardcularly to
wards a man whom be says he mistrusted. 

1 
Ntth what expectation of belief, therefùre, can 
b.e say tl:u~t BradshtJ.W would commit nothing 
to paper, E.eeing that the most positi.ve proof. of 
,he contrary ooasistd in the fact wh1ch he h1m· 
3elfalleges1 tbat Mr. Bradshaw gave him (Wil
-ton) a copy of the disch~rgè in bis (Bradshaw's) 
•>Wn band writing 't In the case, as between 
Wilson a. nd Bradshaw, this Terba.l vroof of Bra.li
:3haw'a allt~ged undertaking .woulcl. not. be ad· 
uitted · nor can it be adm1tted m th1s case, 
~eeing ~hat Wilson is equ'l.lly interested, for a 
condamnation against l:iradshaw would be so 
mnch put into the pocket of Wilson. Thu~, 
. ben, the item of the overdrawn account. Is 
~a~ily explained. The same reasons ~h:ch 

1 

mflu~nced me in dismissing the former 1tems, 
1r grounds of complaint, .compel me to act 
:Siroilarly witb respect to th1s one of the over-
ùrawn account, because I hold that i.n this 
transaction the defendant merely exer~tsed a 
wise discretion, after con3ul t~tion Wl th the 
:3ohcitor of the Bank, by whom tt was also ap· 
pro nd. 

The three remaining items whicb form the 
:Jum claimed with respect to the amonnt R.d
vanced to Wilson, are, Doctor R. H. Ruesell's 
note for $802.50; Obalmer's note for $1.302.60; 
and Daniel McGie'• for $1737.77. W1th res
pect to those, it may be here stated th.at in the 
wbole of Wilson's evidence there lS not a 
:~ingle word of any one of the~e transactions i 
consequently it cannot be sa1d that the ad
vance.! made to him on the pttper ofthese tbree 
individuals were made "tQ favor bim, or in exe
cution of the pretended undertaking o~ .Brad· 
sha.v to fnrnish him with fa.cilities, partte~l.a~y, 
seeing tha.t Wilson says tbat these faethttes 
rnerely applied to .McDonald & Logan's notes . 
It may be further stated that two ot these notes, 
namely, RusaeÜ's and McGee'.s, have not been 
fyled in the case and no ment10n bas been m~de 
of \hem nor of Ohalmers' either, in the declara-

I tion or' in the plaintiffd' bill of pa.rtio.Ilars, but 
the plaintiffli included them as forming the sum 
of $~6,62~.54: against John '!ils~ n'a accoua:~ 
as having been adva11ced to btm tn the epee 
lation of Lhe steamboats in which the defendant 

1 
waa concerned. The fact of the plaintilfs not , 
baving fyled the two notei of ~ussell an~ ~fc-
Gie is a sufficient reason ID my optmon 1 
tor dismissing this part of the claim ~f the 
Bank ai the production of tbese notes 19 the 
best ~roof they could bave otfered1 and I can-

oot oonsider as equivalent to 
the memorandum of them con tained in the list 
or report sent by Mr. Bradshaw to the Direc
tors in Toronto, unless the loss ot the notes be 
proved. These notes may have been paid or 

1 

they may haYe gone into the bands of tbird 
parties, and a variety of reasons might be given 
to shew the necessity of their being produced 

1 
in the cause. Basides, os the merite these 
notes have no connection with the pr;tendeù 

~ undertaking of Bradshaw towardcs Wil:Son who 
makes no- mention of them in his ev idenc~. In 
addition to thii, tbese indiY"iduals h1d

1 
for a 

long time previously to the dl\te of their res
pective notes·, been in the ha.bit of receivincr 

1 large discounts from tb" Bank, tbu3 showiug 
1 

the1r solvency1 and the confidence the B~nk 

l bad in them. In one word, tbese notes are no 
way connected with the transactions respecting 
the stea.mboats in which the defèndant Wlifil in-

1 terested, and I again see in the case of these 
1 tbrte notes but the exercise of tha.t discretion 

l whicb the plaintiffs gave to the defendant as 
their Oashier and Manag~;~r, It is not clea.rly 
shewn either that these three persona were in-
sol vent or iucapable of meeting the ir engage
ments a.t the \ime of the institution of the ac
tion. 

A motion WIU made on the part of the de
fendant to have declared as confessed or ad
mitted the interrogato!Ït>s upon jait1 et articler 
submitted to the plaintiffa, namely, Nos. 1

1 
2, 

4, 1), 6, 7, s, 9, 10, 11, 12, l", 19, 20, 2l, 23, 24,1 
25, 26, 27, 28, 29, 30, 31, 32, 33, 3,, 35, 36, 3-7, 
38, 391 401 4.1 1 42, 43, 441 in consequence of the 
refusa.l of the plaintiffs to e..,awer them. I 
must grant ~his motion in so far as respects 
Nos. 9, 111 20, 211 23, 24, 25, 30, to 44.

1 
inclu

eively, in consequence .of the ~e~ault of the 
plain tiffs to answer, be1ng of optulOn that the . 
directors wet·e bound to answer; but I reject 
the motion upun Nos. 1, ~~ 41 Ô1 6, 7, 8, 10, 15, 
19, 261 beca.use the exhibits to which they re
fer are not annexed to them. As to the re
maining interrogatories1 Nos. 12, 27, 28, 29, I 
consider tbat they ha.ve been sufficieotly an
awered by the pla.inr.itfs. 

For these reasona I am of opinion that the 
action of the Bank, upon tacb and eY"ery one 
of the charges, i8 without founda.·.ion, and .must 
be dismiued, and my judgroent 13 to thra ef· 

JUDGMIXT, l
fect -:-

The Court, having làard the plaintifl':i and 
the reprtntr.nt6 l'in1tance, as defendants, upon 
th~ merita of the ac~ion and the .defence; exa· 

1 mined the plesdings a?d the enden~e of the 
1 

two par-tiel ; the mot1on o.f ~he teprena~tt• 
l'inltance, askini that cer~aln lnterroga.tones 
upon fuit• el articles, submttted by the ~tpre
nant• l'insta11Ct, should be taken .as a imnted, 

d on the whole maturely dehberated-
an c:tsidering tha.t the plaintiffa have, a.a well 
b the written proof, a& by the declaration~ of 
t:eir Oounsel, at the time of the final ~earJng 
on the merita, Jimited the groundiJ of tbetr com-
l~int a.gainst the defendant, the. late James 

p B dsha.w beretofore Oashte.r and Man· Fos ter ra '"' ' fu 0 
a er of the Bran ch of the B14nk o pper a~a.-

g bl. h d at Quebec to the followlDg da., esta ta e ... ' 
claims, namely : d · b th' Que-

lit. The au rn of $2,2 76. 72, ue Y 

1 
bec and Lake Superior Company. W1lillm Mc· 

:Jnd. The sum of $1,615, due by 1 

X:ay. h ( $l M6 33 due by Cecil Mor-
. 3rd. T teheiUO~~a.da. 'Gra~d 'Trunk 'Eelegrapb t1mer1 or 

.A.uociation. f $~ 5 574 47 duo by John 
4th. The a~m 0

d 1
.. "nd by dinra other 

W 1 nd bts en orser., .. h. b 
1 ion a n Wilson being endo.rser, w re 

parsons,, Job d of the followrni saml, to 
amount 11 compoae 

wit : f J b Wilson upon William 
1. .A draft o 

0 
:h <>oth April, 1854, . b ring date • e <~ • d. Ltndsay, ea. 186, for $o,002.60, 1nclu tng 

due 17th S&pt., 1 

~osts of protest. on the same, dated 
II . .A. draft of tbe ae.m~ udpO t 1854 for $5,· 

1854 due .n c ., ' 
1 30th Aui., . 1 f 1rotest. 
002.60, includ.tog costa o } McDonald & LoJla.n, 

III A proml$Sor.Y 0~~~~ due 26 th Aug., 18.55, 

1 
da.ted the 23rd Jury,. ', $" 002 i.n.cludtng 

J h W tlson, •ùr J, ' endoraed by 0 n $323 38 p11.id on account. 
coati of protest~ leas ote or the aame Arm, 

IV. J,. promtu~ry 1~0, duo 6th Stptemb~r, 
date4 lst Augul J ha WiltoD (Qr $4,00~, Wltb 
1815, eudoraeci by 0 

..,u oforotNt.b tbê same firm, MrDonald & 
V. A check Y .. for $1 000 . 

LO!!A.n, dated 9th Jnne, 1850'
0
f R. H. Rus!!ell, 

VI. A promi~sory no;;:-5 endorsed by the 
dl\terl 19tb S<:>ptember, :.~ ' 
sairl J ohn Wil son. 

1 
.,.rQ rlA.tecl 4th May, 

1 

VH A d·afr; of G. Chll m 18':-5 t>ndorsed by 
1855, due the l7.th A •tgnst,l3~2 '60. . 
th~ QRid John WJlson, for$. cfD\ni l :.!cGt.e, 

VTIT. A promhnor_:' :otendorsed by the satd 
d t d 14th Octob~r, 18J7, (' 
J~h~ Wilson, for $1,737 7~. wo account with 

IX John Wilso.n's ov$1 ~;2 00·. 
the Bt~-nk Rmountt to 





Considerin~t thR.t the pla.iotiff~ bave m11de 
nef tl! t to an wer to the in terrog!\tories, N O'l. 

9, Il, 20. 21 23, 24, 25, 30, 311 32, 33 .. 34, 35, 
36,37

1 
38, 39, 40, 41, 42, 43, 44, sub.mttted by 

the reprenant~ d'instllnce, •tn~ to ~htch by the 
declaration pleadings, and Issues m the cause 
they w~re b

1

1)und to answer, hnt as to t_he in~.er
rocratories Nos. 1, 2, 4, 5, 6, 7, 8, 10, lo, 19, 26, 
tb~ plaintitr3 were not bon nd to answer; 

Consideriog tbat the Branch of the Bank of 
Upper Canada, pl!\inti~il in this Cl\ll~A, was 
e3tablighed in Quebec, 1n the year 18.)1, and 
that the df'fendant1 from the 28th .May, 18511 

up to the 6th November1 111 581 had the charge 
and management of this Branch under the im
medi~te control of the Board or Directors in 
Toronto; that during the whole of this petiod 
ail the account-books and vouchers relat1ng to 
the said Bran ch of the Bank were in the pos
se•sinn of th& plaintiffg under their orders and 
direction; that tbe accnunt-books wcre kept 
by a book-keeper and other clerks and em 
ployees of the plaintiff:~ and paid lJy the·m; 

CousidPrtng that 1\t divers intenah during 
thi3 period the said books-sh~wing all the 
tnnsactions of which the pltintiff:~ complain, 
were seen and exitmined bv an luspector ap
pointed by the plaiotiffs; and tha.t li.~ts or 
statements s1ewing clearly and distinctly ali 
the notes or bills discounted, ali those protest
ed, anci past-due bills, and the accou::lt.s of ali 
the customers of the Bink who bad overdrawn 
tbeir accouots were frPqueotly every montb 
transmitted to the Board of Directors in order 

1 

to keep the IIe·id Office io(Jrmed of all the 
transactions of the Branch iu Quebec; 

Considering that the Bran ch of the Bank of 
Upper Oanad<11 established in Quebec, with a 
small capital, baving the dE-fendant as 1\lana
ger,-in orùer to est!l.blish itself upon 
a good footing, and successfully to compele 
with several other B~tnks which bad been for 
years establiahed in Quebec,-had to shew con
siderable liberality in its discounts and in 
facilities to it~ customers, and in this respect 
to C~.~llow tllo example of other Banks in ~ue
bee; 

Considering that it is prove1 tbat it was the 
usage of the B-mk at Quebec, durinp: the whole 
time that tbe defendant wns Managttr, to allow 
its CllStomers frequently to overdraw their ac
count~ and \ogive them such discor1nts with
in reasooablo limits as thtoir commercialRft'tir, 
req11ired, with approved security, considered 
as such in the commercial community at ~he 
time of these di"counrs; . 

Considsring tha.t the Directors of the Bank 
at Toronto, by the instructions which .they 
~~veto the dl'fendant, a!l appears by th~ volu
mtnous curre3l>ondence wbich took pla ce 'be
tweeo them and the defendant, had gi•ren to 
the defendant entire control and fnll discre
tion .with rega;:-d to the giving of diBcounts and j 
maktng of advances to the customers or the 
Bank in Quebec • 

Considering t~at the Bank at tbe Head Office 
i~ Toronto permitted and autborized large 
dt:c?unts and ad va nees to its customers1 to 
Wlt:-to the Grand Trunk Rtilway Company 
of Canada; to th'l Great Western Rail Wll.} 

Company; to Samuel Zimmerman and to 
sevrul o•her perions to an amount exce€d 
ingly large ; 

Constdering tha.t as to the transmL;sion ol 
the dr11f~ for .t5001 drawn at Ht~.milton on 
the 20th September, 1855~by James L. Wilson 
upon Samuel Newton, Secretary of the Quebec 
and Lake Superior \lining Company, the de
fendant was justifif'd' in ma.king that adv&nce 
from the funda of the Bank seei11g tbat it was 
tbe interest of the B~nk to

1 
secure the cus1om 

of this Company, which had chosen this Bank 
for making its deposits

7 
}\nd by which it would 

h~ve made large profits by discounts and th~ 
Circulation of its notes . "' 

Con.sidering also th~t this Company, wbicb 
holds 1t.9 ch·\~ter from the Provincial Legisla
turE", sttll E'Xl3ts, and is eomposed of wea.lthy 
persona ca~ablf'l of meeting their unpaid instal
ments, wbtch arA considera.'bly large, and mucb 
exee~d .the ~m'luot of the debt in qtiestion; l 

Const~ertng tha.t the Bank approved of thi.~ 
transactton, of the details of wbich it was ' 
placed in possesaion · 
h Cons.idering that the defendant was a share

older In thi~ Company and indebted to it in 
the amount or his instaÎments, in the sum of 

l
.fsoo, and 1hat he did not in express terms 
m~~e known this fact to the plaiutiffs cnnno1 
~1 l~R.te .against bim, becau:;e, in the fi!'at J)l~tc" 

1 

6 regulent of the B iOk himself was one of 
tbe Sb 1 

' areholders of the Com(lany and o· ght 
to have kno th l' 1 
th wu e •act, and secondly beca.u3e 

e cornmerci:l.l world is not i orad of the 
solvancy or . 1:'> " 
t h . mean~ of extsten(}e of a Company l 0 suc lm portance· ~ 
Oonaideri tb ' h · 

back th d ng . at t e fact o·f not havmg sent j 
the ~ raft 10 question t.o Hamilton, witb 

Pt~o :~~ thereot, can1.1ot jnstify the suspi · 
a e defendant acted with any con-

nivance a.tever, seeing tbat 
of Mr. Douglas, a clerk and witness of the 
plaintiffd, this draft bad to reo1ain in Quebec 
as a voucher and as proof of the ad vance; in 
addition to which the Bank must bave known 
the transaction by the lis ts or B tu.temen ts, and 
by the entries in the account of the Companv 
in the Bank-books; • 

Considering also that the transaction was 1 

made in good faith, at a time when this Com. 
pany was con~;~idered !n a very prosperous 

1 
fi.nancia.l condi1ion 1 and made in the ordinary 
course of the afftdrs of the Bank ; 

Considering the fa.ct that the defel'rlant was 
indebted for bis insta.lments does not indic'l-te 
anything other than tbat thfi dtf~ndant d id 
not desire to mix up his private atf .. irs witb 
those of the Bank, but on the contrary, desired 

1 

to keep them oeparate and distinct; 
Considering thtl.t the acknowledgment whicb 

the 1efendant made of this um nod hi:3 pro
mise to pa.y it are not le~ally pl'Oved, and can· 
n•>t be invoked ag>1inst him in consequence of 
the na.ture of the action ; and that the only 
reasonable interpretation which caa be givPn 
to the words of the defendant, concerning the 
admission of this debt, is that as tbe debtor of 
the ''ompa.ny be would pay his instalment~, 
by which means the debt due the B 1nk would 
be settled, but from this avowal it cannot be 
concluded that the defendant departed from his 
obligation!J towards the plaintill'~; 

Coasidering tba.t the plaintitf3 have ::.ot 
pr,1ved either the extinction or the iosolvency 
of the Company, but that on the contrary their 
own witness proves tbat the Company is still 
in exiatence and solvent; 

Considering that tbe phintiff3 themselve~ 
h 'lV& prod uced the SA. id drafL, and are presumed 
to have foiJnd it among the documents and 
vouchers ha.nded over to them bv the defendan t 
in November, 1858, and that th~y could thore
fore, from this time have exercised their re
course against the Company; 

Consideriog that as to the promissory notes 
of William MoKay, painter, above-mentioned, 
it is not proved that the d~fend nt made thf' 
advances ou these notes with a view to his 
own interest at a time when he owed William 
McKay; 

Consideriog, on the contrary, tbat long be
fore tlw defendant bad any private business 

l transaction with the said William McKay1 the j 
Bank ht1.d advanced him, in the shape of dis
counta, the amonnt of $34,227.87, and that 10 , 

point of fuct the said William McKay was an 
excellent eus tomer of the Bank; 

Considering that tha said William :McKay, 
at the lime of the di:3count thus given him by 
the def~ndant1 was perfectly sol vent; th at the 
notes which the defendant is thus accused ot 1 
ha.ving discouuted only became due after the 
defendant bad left. the service of the B wk, to 
wit: in December, 1858, and January, 18591 

and that the pl~intitfs 1 hemsel ves, after the 
d...Cendant bad ceased to be tbeir Managt-r1 al
lowed the said William :McKay to renew one 
of the satd notes; 

Considering tbat the said William ?tfcKay 
was solvent up ta the 24th May, 1860, a.t which 
period he lost by fire ail be bad economtsed, 
and th at at the ti me the defen<1t1.n t d iscoun ted 
tbese noies for him he was pe1 ft:ctly sol vent, 
and continued so for eighteen months afler the 
defendant le ft the service of t,he Bank; 

Considering that in Novembcr, 1860, the 
plaiotiffd voluntarily, and witbout the consent 
of the defendant, and without giving him any 
notice, accepted from be said .McKay a com · 
position of five shillwis in the pound, and tbat 
by tbi3 means, and eertain payments volun ta
rily mRde by the said McKay, his debt to the 
plaintilfd was reduc€d to $475; 

Considering a.lso that the plaintilf:i bave ROt 

fyled in support of their claim the said notes 
of the said McKa.y, the amouut of which they 
now claim from the defendant; and that the 
prooC they incidentally made of the existence 
of these notes is illegal, not being the best 
proof, in default of their baving accounted for 1 

the loss of those notes; 
0onsideriog that the discounts of tùe notes 

of the said McKay (supposing them ta have 
reen proved in the cause) were allowed by the 
defendant only in the ordinary court1e of thP 
legitimattl business ot the Bank; 

Considering tbat as ta t he advanee of 
$1506.33 made by the defendant to the Canada 
Grand Trt1nk Company, that this Company, 
incorporated by and in virtue of sm Act of 
tbe Legislature of Caoada1 had made cboice 
of the Quebec Branch of tbe B!tnk of Upper 
Canada, in whicb to deposit its fund.,, and 
bad opened an account current. with t'le 
B.:1nk; that this Oompany bad at t time good 
prospects of success, promtaed well, and also 
to contribnte largely to the profit~ ot' the Bank, ~ 
not only by ite deposits br wl.lic:h the Bank 
would profit, but also by the. circulatiou it 

1 
' io t t no of t.b• a.Dd 

naturally resnlt therefrom · 
Ooosidering that the sm~ll nnmber of sbares 

E100, wh~ch the defendant bad in this Oom~ 
pany, roH,, not have inductd hlm to make th 
~d_va~~e above mcntioned, but, on the contrarve 
tt IS ngh~ to presume that the natuml desi~~ 
of the dt-tendant. to make profit for his em-
!Jioyers, b.y eecunng a custom so advantageous 
as that ot the Canad'\ Grand Trunk Telegtapb 
Company, could alone have induced him tfi 
make the above-mentioned adve.nce to this 
Company; 

Considering tha.t these ad va nees were known 
to and approved by the Directors of the Bank 
and that on tlw 23rd October, 1854:

1 
they re~ 

q uested tho. de fendant to for ward them the 
paper of thts Comp ny, 1nasmuch as they bad 
taken the necessary measures to secure pay. 
ment of the amount due· 

Considering that, accdrding to the evidence 
~ of.Mr. Andet·son, a. witness for the plaintiffs 

1 

this Company ia still in exi3tence and sol~ 
vent; 

Considering, a.lso, tha.t under aU the cir
cnmstances, these ad van ces were not of an ex
trïtordinary chara.cter, but app.e.ar to have been 
ma:.le in the ordin&ry course d the atf~~.irs of 
the BJ.nk, and cannot be invoked aa a reproach 
a~ainst the defendant, and are not p.rond to 
have o,;casioned loss to the plaintitf:i · 

C.oùsideriug tha.t as to the claim, so
1 
to Bpet.k

1 
a.g:uns.t the sa id John W ileon, the question to \ 
be decrded botween the Illaintlffs and the t't· 

pr~nants. l'ins~ance, i:3,-w·bether the satd John 
Wtlson IS orIS not worthy of belie~ or wbether 
he is corroborated in the extrwrdin.~ry revela, 
iocs c~nt&.ined in his evide11ee, either by 

otber wttne33es, or by circumst..nces which 
render bis evidence very proba,ble, ithout its 
being in the power of tbe defendant otherwise 
to explain tbosfl circumstances ; 

Con side, ing, in the first place, that the said 
John Wilson has & great interest in accusing 
Lhe dPfenda.nt as he has done, seeing that if the 1 

J.,fendaut is condemned be will find himself 
relit>ved of n. df'bt, for- wbich he i3 Hable to the 
Bank, of the sum of f.4,500 ; 

Ooneidering that the said John Wilson is 
contradicted by the witnesaes Noad and Jef
frey concerning the f1:1ct of tbe reimourse· 
ment of a su~ of 1:5,500, the priee. of the 
·teamboat Prmcess Royat, wbicb àe says be 
uaid them by meana of drafcs, whrie the con
tr-try is proved by those witnesses, Noad and 
Jeffcey ; 

Cousidering that it was he who infot'n.1ed the 
Directors of the Bank of all theae pretended 
t'raudulent transactions, in wbich he admit9 be 
was a p•trticipant, and that in the course of \ 
his evidence be manifested a feeling of great 
~nimosity against the defendant, and a dispo-f 
,i:ion to give a f11.lse coloring to all his trans
-:~.ctions; 

Considering that the said John Wilson con
radicts bim:leif in several porlions of his evi
Jence, and snbsequently corrects bimself, aod 
1:! cuntradicted r y the evidence, more panicu 
tarly and notoriouqly eo with respect to his 1 
~tatement to the effdct that the defendant knew 
b~:~.t Linds~~.y was insolvent when he accepted j 

Wilson's two drafts upon him, while it is prov
ed by Wilson's books that at this period and 
tr to the clo3e of the navigation of the year 
l854:, thi~ same Lind:iay, wbo was Wils.on's 
q~ent in Montreal, bad receive~ the earnmgs 
,f Wilson'tl steamboats, amounuog to the aum 
Jf .t:9 ,500 i . . 

C onstderins;t th at the said John W tison is 
tgain oontradicted by the evidence when be 
3tates that be never would acknowledge the 
~.mount of thf'se two drafts upon Lindsay as 
>HI.yable by him, but tbat it w~s payable by the 
1ef~nùaut in accord>J.uce wtth tbe contract 

1 Nhicb he swears to, white it is sbewn tba.t on 
ho T1h Februery, 1857, the said Jo~n Wilson 

r11ve the 811.nk a mortgage upon bu steam
;oil ts tite Montrwl and the Princeas Royal, as 
~ecurlty for the payment of tbese two drafts, 
\nd binds himself to pay the amouot of the~; 

Consideriag that In this respect th~ sald 
John Wilson is a gain contradicted by lns let
ers to tbe ti'!fen<ii\n t, bea ring date respect

tvely the 26tb and 27th February, 1S5T, and 
t'y led in the cause; . . 

Considering tbat it is establisbed m tbts cause, 
Lod rern-\rkably so, by the evidence o~ Edward 
Jùnes Esq that the said John Wllson was 
<{Uilti of f~aud towards bis creditors, by m~k
tng a fraudulent transfer in favor of thtrd 

parties ; . · b the 
Oonsidering that the evidence gtven Y _ 

~ald John Wilson, in a. cause under the ~u~ 
oer 301 in which William Lindsay was Pa nd 
titft~.O'ainst John Wilson, junior, defen~~:.t, aoo 
fi led in thi::~ cause as defendan\'~ ex 1 tt 1: 
69 exhibits on the pa.rt of the s1u~ John r· 

' t t: and Ignorance o , 
:Wn a supreme conternp or, d bl'shes the 
the obligt~.tions of an oath, an e~ta l'd John 
rn( as ure of the moral value ot t e SIU 

Wil 





enng also t n Wilson de-
'lied, ut first, in his evidence in. this cause, tbut 
during the seven montbs wbtcb elapsed be
tw~.:en the commencement and the close of bis 
xamination, he na.d received any discounts 

from the Bank, and afterwards correcte bim· 
:>clf, and finally ends by admitting a portion 

1 
ùf the truth ; and considerin~t that it is proved 
tllat between the mooth of Marcb, 18591 and 

lrhe month of November, 1862, when the said 
John Wilson closed bis evidence, the plaintitfs 
h!\d gif'en him discount to the amount of 
~14·i,942.81, of which $23,250 was gino bim 
while be was giving his evidence againat the 
iefendn.nt, that is to say, between the 15th 

1 April and the 15th November, 1862; 
Considering that the sa.id John Wilson, while 

s;e.~king in his evidance ot the tranuction of 
the 8 dvance made by the defendant of the 
t:500 in February, 1851, to enable him (Wil
ilOD] ~o fit up hia stea.mbo&ts, and pay off the 
tlrivileged debt ?poo. them due . the seamen, 
omitted to L'1entwn Important ctrcumstances 
connected with the transaction, namely, tbat 
the object of this advance was to induee bis 
-1ons to give the Ba ok a mortgage upon the 
~teamboate, which w,,re claimed as thcir pro
party by his sons, and o·mitted to state that it 
. ·as }Ir. Dunbar Ross who conducted the ar
rangements j 

Oonsideriug that it is impx-oba.ble tbat the 
~aid John Wilson would bave been so regard
tess of bis own interests as not to exact from 
he defendant a written a.cknowledgment of 

nis underta.king and promises tow~rds bim, as 
he t'quiva.lent of tbe discba.rge wbich the said 

John Wilson had given him from a.ll respon
,lbility as j :lint owner of the Princes& Royul; 
Con~iùenug that durio~ the progress of this suit, 

, he sa id J v hu Wilson mado overture1 to the de
t'Jndo.ut, inlimati!Jg that if he would compromise 
~Vith him, he could G~NTLY CO.ERCE tije Ba.Jk to 
~ett lo all its cla1ms aiainst him, the defendant, for 
.f.l,500 j 

Clln~idering that the oircumstanees which ap
.J ar to mititate against the defendant, and to cor
r~.;borattJ·the evid.once of the said John Wilson, in 
ltlilt part whoro he prdtends that the defendant 
•wly mado him advanocs, and ga.ve nim facilities 
upou tho drafts upon the said William Lindsay, 
md McUonald & Logan's notes, in order to in
.omnify him for having discharged him from all 
.iability witu respect to the expanses of the PriH-
cess Royal, namely: the lon' delay which the de
fcnd~J.ut alluwt1d to ela.pie before ta.king prooeed
wg~ agaiust the sJid John Wilson and his endor 
o\lrs, bis omisaion to follow up the action intotitut· 
d a.ga.inst tho saicl John Wilson for the recovery 

•)f tbe two draft:; of the said Lindsay; the suspen-
3ic.n of tho several seizured sul!d out against the 
~aid Wil:lon and the said McDona.ld &; Logan, 
'he fad that the defendant bad in re&lity a. buf or 
•Jtber certain interest in the Pri11c~s Royal, joint
ly with the said John Wilson, o.nd other cinum
litanct:s in the cause, mn.y be explained by the fact 
th11t from tile year 1851, the saicl John Wilson, he 
being one of the largest stea.mboa.t owners, bad 
transfert ed his accounts and the deposits of his 1 
.tgeut3 in the Bank of Upper Canada.; that he bad ' 

\ 

up to the 7th Fllbruary, 1857, received from this 
Uaok discounts to the amount of i.U2,40i lOs 2d, 
,md thu.t he was a very energetio and industrious 

1 
tn:Ln, who, though findiug himselftampora.rily em
IJarrassed, might re-esta.blish bis position, and con-

1 
tinue to give a custom to the Bank which it was its 
1nterest to retain,..:..a. presumption which is 
::.trengthened by the fact, that since the departure 
nf the deft:ndu.nt from the service of the Bank, tho 
.a·.id John Wil~on has roceived from the new Man
.~gcr di~couuta to tlle amount of$144,1142.81· tha.t 
he said John Wilson wasconstdered solnnt'up to 

tbc ) •car 18&6; th at in this latter y aar, the defen
•lant ~\ling ignorant of the frauuulent tranafer of 
t.he stelt'·mboll.ts, made by the sa.id John Wilson to 
las auu~, as proved in tue caus·, in orderto prevent 
the sJ.le of ttlcm, && &till belieYitJg ~hu aaid John 
Wilsl.ln to be tue owner thcreof, being apprized of 
that transfcr by the oppo~itions, fearing tba.t the 
<.lday anù the ~xpenses necessary to contest tbeae 
oppJBitiond, arld t<> et a.side th&t t.ranEfer, would 
!lave tho etfoct of increasing the debt due the Bank 
by the s...id John Wilson, thought it a.dvisable to 
con~ult J1r. Dunbar Ros;>, the .lla.nk' Solioitor, s.nd 
lll make ~ne compromise with the said John Wil
son qf ad vancmg htm the :.t500, a portion of wbich 
appt ars ugainst the said J obn Wil~on 11.3 an over
ùralvo aJnount, in the book~! of the Bank, in order 
to iuducu his sont! to give t.he Bank a mort,age 

1 

un the t\l iO steamboats, the Mon tr~al and the Prin- , 
eus Royal, as security for the payment of the said 
twv dra.f.a an cl of the saiù notes; th at McDonald 

:Logan, who were ~olve:~t up to N ovember, 1855, 
haù nu to thil very moment of the two notee in 
April18ii.), honored all their paper discounted by 
the Bauk to the amount of %.21,7~7., endorsed 
by the S<lÎd John Wilson i 

Consitlering that in the• opinien o( the Court 
berc, the aaid John Wilson, from the ehara.cter of 
his evid~Jnce, is not worthy of belief, and th at his 
statements must be con~idered ta.inted with sus
picion 11.nd unworthy of credit ; considering 
that a tu the adva.uce of the %.500 in Feby. 1857, 
by the defendant to thesaid John Wilson of wbich 
part was ~mployed in paying off privileg~d cla.ims 
up~n the steamboats of the said John W ilaon. and 
whtch hp.d preference pver th ose of the Bank that 

with tut.l Solicitor o 
interest and co:~ts. la uea .xecu 10 

old a d levieii, 11.nd for hi hal nee r 
inùucing the sons of the 5aid ohn Wilson to give 
the Bilnk a wortgnge upon the two ateamboa.ts, 
}!o~ttreal and the p, ince1s Royal, which the two 
sons clu.illled as their property in and by tbeir op 
po11iliuns to the seizure sued out agaius~ the sa.id 
;obn Wilson, and that this trauso.cdon was only 
made in th0 intert!st of the Bu.r:k, under the cir-

) cumsta.uces in whicn the .Bank found itself witb 
raspallt to the said John Wilioll and hi~ lODi; 

~ue Î'3sued execution de terris, aud eit ' 
1t th~ ab ve lota ; the sa1e to b bad iu Decem-~ 
ber, 1863. Lot No. 2, in the 2nd Range waq 
sold; . t?a.t m 3rd Ran,ze w n not, by reas~ns of 

· oppo:ntwn fyled bv (opposant) r .:> pondant 
At the time of the selzu e the lot was C~own 

prop~rty, and until patents issued therefur~ 
~emamed sucll. The defendant bad occupied 
lt and bypotheca.teà it. roe deftmdt~.n went 
into posseasion in Jan.u~ry, 1 60

1 
followiog 

Couture, wbose botter merus be acq . .ired. The 1 
Gov~rnmeot priee was 2s. 9d. per acre. It is 
admttted tbat the lot w.a.s Government pro
party, and that defendant h 1d not the property 1 
either by bimself or by C<>uture. 

1 Consid~trint: tbat, Ill to the thret other und la.st 
elaims of the Bank aguillst the defenda.Dt, Jlluaely, l 
that relative to $802.50 as due b;r R. H. Rusa.U, 
tà• 41-a.n of Olll'lmu~ fQr $l,.so:vw, . , 
of Daniel MoGie for $1, 'l"3'r. '17; tb at the M.'d J o'J~1 
Willion, though conncotcd with tbe;~e tran~:tcti•,m, 
does not Stll.t6 that th(•~t: lt•h•iinCP• wnrn Jn·uf.o in. 
txeo•tion of the promises made by the defond11.ht 
to hiw, and iu fac~ be Llo••,; D •lt lU<t!.tC lllci...ltVU Of 

tb.em in any manner whatever ; 
Considering that the notes of R. II. Rnl'~cll nn1 

Daniel McGi~ are not fyled in the Cltu3e, aurl that 
no mention of these note~ is ma•lc cith~.-r in tho 
pla.intiff's declaration, nor in their Lill of particu
lars, but tbat the plaiutiff::~ inciùentally cause tho 
amountof these twQ nvte5 to fall into and Cl'rnpo:,e 
the sum of $26,614.50, mentioucd in thcir b H of 
particulars a~ having been ath ancerl t0 J obn Wil
son, out of the funùs of the Bnnk, to be employee! 
in the speculation of the two :;;teamboats in wl.!ich 
the defendant was iutcrcsteù as partncr; 

Considering that the proof of these notes, wirh
out their beiog producod, is illegal, ~.ucl that tbMo 
is nothing to show that tho plaintiffs were the hold
ers of these notes at the time of the institution 
of the action, or that they have not been satis. 
Aed; 

Considering, also, tha.t the tbree persons above. 
na.med were solvant at the time the a.bove ad
vances or discounts were given, and that it ha.s 

1 

not been found that. they are at present iusolvent, 
and that it has been shewn that these persans bad 
previously receind large discount:~ from tao 

! .Bank, which they bad honored at ma.turity ; 
Considering th a.t, on the 6th Nov., l8;'18, the 

defendant handed over to the pla.intiffs aU the ao-

1 

count-books, vvuchers, notes, past-due-bill~, IuO

nies, ba.nk notes, and otber papers and assets of 
the Bank; 

, Considering that the plaintiffs, up to the vory 
ln.st day of the management hy the defendant of 
the affu.iri of the Bank, having exprc~sed their 
ounfidence in his a~ility and the manuer in which 

1 
he had di$cha.rged his duties ~s Cas?ier an~l ~an· 
ager at Quebec, and tbat dunng h1s adw101Stra-

~ 
tion of the a.ffairs of the Bank at Quo bec, the BMk 
bad rèq.Uzed large profits; o.ud tb nt it is proved 
that th~ de:"nda.nt devoted not only all his time to 
the service o!' thè _?lai~tiffd, bu~ also, .owiug to ~he 
sm&ll number of as "lSbmts wtth wh teh the p!a,n
titfs provided him, h; wa~ obliged, for the prop~r 
conduct of tbe buainess of the D<~Pk, to devote lua 
evenings to work. 

1 
Contoiderin~: that the plaintiff::~ ha>El mado de. 

fnult to answer to the interrogatories Nos. 9.: 11, 
20, 21, ~3, 24, 25, 3tl, :n, 32, ~:1. 31. 35, 36, 37, ~B! 
39, 40, 41, 42, 43, 44, submitteù to them by th& 
defendant, a.nd wbich, by tho issue joined, nnù tho 
nature of t.he action and of the dt:fence, they wcre 
bound to answer, the Court grants that p:•rt of the 
motinn of the reprenant' l'instance which nskl 
that the interrogatoric.f sttr faitJJ et artic •es Nos. 
Q, 11, 20, 21, 23, 24, 25, 30, 31, 32, :13. 34. S5, 36, 
3'7, 38, 39, 40, 41, 44, 43 and 4+, submittcd to the 
plaintiffs by the repreuant8 Nn.~tauce, should bo 
received and declared as admitted and confessed, 
and declares the said interrogatories confcs~ed and 
admitted, but rejects that part of the saiù motion 
which asks tbat the interroga.tories Not. 1, 2. 4, tJ, 
6, 'T, 8, 10, 15, 19. 26 should a.lso be admitted an<l 
confess d; and the Court, maintaining the excep~ 
t~·on perr-mptoirc en droit perpetu.lle ( plen.) .of. th~ 
dof~'ndants, dismis3 the action of the pl~IDttlfl, 
with .eusts. 

C.owh~elfor the Plaintiffs-Messrs. IIoLT & I!t· 
VINB. 

For the })efendant and Reprem:mt8 
G. ÛKlLL i':JtV'..lRT, Q. c. 

')
1 

lNTEiitEiTING~A~ DEOijro; .. 
An ioteresting ded::.ion was rendered m a 

land que"tiou at tue la,t term of the Court of 
Appeals iu tbis ctty, in the <·ase of George l 
Jt.>remie Pae·md, Appt> Il a ut, v.~ • .Augustin Les
srud, D~f~ndllnt, ar:.d. Pierre _.thrysologue Pe.l•e· 
ti r, Respoodent, betore t e1r Honor::~ J JQtlCeS 
Meredith, Drummond, Ba giey, Tl:lscheresu, 
and BerthPlot. 'l'hP details ut ttle c ,e as get 
forth 10 the j tdgrnent Wll suhjoin, a3 bE>ing; of 
considerable int~rest, pMrticularly 1n thtl Tvwn
ships. 

taonorable ~rr. Ju~tice Badgley, delivering 
tbe}ud~ment of the <Jourt, said: 

The only question in this ca.nse i3 one of 
costa. 

la 1860 thi) a.ppelhmt sold to the c!e.fendant 
lbe Ilot No. '2, in 2od Range of fi tl titx, for 
.t: l 001 payable by 8 ina alments, and cure 1 

hi<J priee br a mortgage upoa the lot sold and 
upon the adjoini g lot 1 o. 21 n 3rd Range 
of Halifax, occupied y defend11.nt. 1 

The defendant havmg fail d to p~y to the 
appelln.ùt aecording to agreement, the ppel
hmt obta.int:d jn11gmèu ug in t dEl eodant ~or 
ba ance of 4 i stalm•nts, .f:35 2 Gd., wtth 

~n tb~ 29 h July, 1863, the respondent ac
qutred tro~ ?efendant an. hia rijlbts and pa
tentPes, butldmgs and amt'lhorations in questi 1n 
for the consideration stateti, and pai i as b; 
deed. CA this $66.50 was dtie for Govern 
ment arrears; thereupon respondent obtained 
a location ticket for the lot, and finally, on 
P"yment of the Government duea on the 24th 
Augu11t, 18631 obtaintd his patent fl)r the lot 
on the 31st August, 1864, whereby he acquire 
the pro pert y. 'l'he same nevPr h 1d been he 
vroptrty of defendant, nor un til patP.nt issuPd, 1 

passed out !rom t t Government. Th~ respou
dent fyled his opposition, and cl imed th~ Io · 
as his. 

It is elementary t> s y tbat l'hypulluque est 
le dro1t qu.'a un cretmcier d~us ll c~ose d'••utrui. 
In this t ÏllllltfUbl• est abr·ege ~tu: au debztew. 
rhe dtfend~nt not haviug property of the lot, 
tbe hypothec, given under deed of 19t!J June, 
1~60, ('annot u.va1l to the appe!lant. 

lt is only elt>menta.ry to say th'l.t until Crowo 

1 

property is p teu ted it remR.ins Cro n pro
party, and that the seizure of unpateuted 
Crown lot CA.nnot avail to the appellant, be
cause it. went from the Orown to the rts?ondrnt 

The respondent was weil founded in d stract
ing the lot. from seizur s, tmd t.be judgment 
~ppealed from ibould b~ anstaintd, but a-1 the 
rt:spond1·nt knew of the transa('tions bctween 
the plaintttl' and defendant, both p!l.rties hould 
pay their own costs in bath co rts. 

COMMERJIAL LAW. 

• fa.ny of our readers will remember the case 1 

(, f l\Iorris Lumley, once an ('Xlensive marchant 
11 Toronto, who swindled his Englisb and Oa
tadian credito·s to a very large amount, it is 

1)elieved to the extent of $2001000. It will be 
r ~membered tb at be was capiastd in Lower 
Uanada and brought to Montreal. The judge 

efore wbom be was brought made the very 
ne.xpected decision tbat as the debt on which 

1e was R.rrested was an English claim, it should 
e con idered a. foreign debt1 and on this grou nd 

Lumley was discharg~d. Every one unac-
uainted with the technicali.ies of la\V wa.s 

1

urprised that any English obligation could be 
·Lilled foreign; but so it wa 1 and not a few of 
ur friends in lontreal and Toronto lo9t a 

.1retty penny by the decision, for Lumley g?t 
ut of the Province with his ill-gotten gam 
ud the creditors have nenr received a cent. 

1 ~ seems that the lawyers in charge of the'casP, 
•1owever y; ere unwilling to accept this deci
ion, and tbough no practical a vant~g.e t~ the 
·reditors would result it was determmt'll to 
ust the validit.y of the decishn for future guid
Lnce and 1be case wàs accordingly carried to 
tlle Court of Appeals. As ":ill be seen b the 
f,,llowing, obligingly. ~urn.1shed ~y a. lei"al 
1 rieod the judge's deciS\0.1 1s snstamed: 

" I~ bas oeen rt>cently decided in the Court 
,f Appeals at ontreal, tha.t a British ~red~t?r 
l't no ril.{ht t0 arr st his debtor restden · m 
.owcr C11.nada even on cause sbewn by the 
1 ual uffidavit ~hat the debtor was Immediate

! y about to ab
1 

co nd fro.m the Provi.nce of .can
~d>t with an intent to defraud h1s credttors, 
nd

1 
tha.t he was about to secret bis p~opert.y 

, ith a like in ten t. The grou nd on wbtch tb~s 
udgment was b ~ed, ws.s, thal ioasmnch ~s ~t 
s laid do n by the sta.tute, .whenever .tt ts 

·)rovcd that the cau.e of actton arose lU a 
f'fJreù~n country

7 any party arrest~d s~a.ll be 
li ch11rged from custody ; a.nd as m tbts case \ 

h d been proved that the debt had be.e~ con
·1' cted in England, whicb, in the op11110~ of 

1e majority of the Court, witbin the meanu~g 
)f tJlC statue was afo,·eifjll country, tba.t there-
t Jre the arr~st was illegal, and th at the de b-
or mu::H ue di~ebarged from custody. 

" 1 t would be weil for British mercban ts to 
Jear in mind tbat, .as regards Lower Canad~, 
n y bave no relliedy by arrest against the~r 
lt btors, e en when a gro s case of fra.ud lS 

hown.'' · in 
We presume tbat the matter cornes Wlth 

•he jurisd\ction of the Provinf'iAI '.,,..;.,t .. 
• ~ .. 4)6 111 ... 
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(Trat1slatio11.) 
P..lDU..l, June 21st, 1865 

MY DEAR .NIR. GIANELLI,-
Your good father has informed me that y~ 

would like to poseess the recipe for my " Ton ' 
Reale," which he tells me you think far eup 
to anything of the kind sol(l in America, wh 
would appear auch articles aro largely in uoLU ... , ~..- ·. , • • ., 

As I have no n.cqun.intance with the " Bitte 
(as I understn.nd they ore oalled) which 
faahion there, I cannot, of course, offer an opin 
as to their merits in oomparison with my own p1 
paration. But as y ou think my recipe may 
ô'C service toy ou, I fe el mu ch pleasure, both 

~ your own and your father's account (for 
entertain a ttreat esteem,) to accede to your wi 
aBd enclose it herewith. I hope you will be ca 
t'ul to use the preparations of the consti.tuen 
with the utmost exactn~ss, as upon precision 
this particular, tke excellence of the preparati 
mainly depend3. Be oareful also, not to protr:; 
the proceis of maceration beyond the time pr 
scribed, or the col.or will be spoiled. 

Y ou have my fÙI.l license and permisaion to se 
the prelaration as the "Tonioo Reale" del DottoJ 
F. P. "V erri, or by any other tiUe you please, alJ 
I &incerely hope the uudertaking may answer yo~ 
greatGstex~~ctations, •. 1 

I shouldmuch llke to have a eample when yo [:!:~1 have some re ad y, in order to test y our wor]c Y o 
ean send me a small case thiough the Italia 
Commercial Ageney in New Y or k. Belieye me 
ever, your very sincere friend, 

F. P. VElRRI, 
Professvr of Cbemistry in the University of Padm 

( 'L'ran11lntion.) 
PA DUA1 Or tuber 27, 1865. 

MY DF.AR 1.\b. GuNF.I.I.r,-
I have received, through the Italian Commer '\hl! 

elal Agenc7 of New York, six cases of tho ~l.'ouic tr.~\ha 
Reale, or (as you stylo it) "Royal ItnJinn Bit , -~ 
ters." White I feel greatly obliged for yonr nt I!IV! 
tention to my w;r!h convoyed in my last latter, 
a.m sorry tha.t your good feeling and liberalit 
Rhould have oa.used you to incur so !trent an ex 
pense on my aecount, in paying betorehnnù th 
the costa of dnty an\l froight, for which thore wn 
no necessity. One oa9e would have amply suffice 
for my purpose; but as y ou were kind enougb t 

1 

place so much at my disposa.!, I took the6 opportu 
nity to sand sa.mples to many of my professi,Ontl~r.J;; ~\11 
friends, as a very precious article for the distanc 
it came from. And I assure you tb at our un an 
mou!l opinion is, th at it is superior to wh a.t I hn;v . 
heretofore prepared. We a.ttribute this improve •• 
ment to your substituting sherry for our whi 
wine. I do not think that bad you used Sautern 
or Bersac it woulù have been so good. 

j 
Y ou are at liberty to quota the na.mes of tb 

following doctors in approval of your prepara.ti 
of my " Tonioo Reale :"-Ra.dolfo Andrea Quest: 
Dircotor General of the Military Hospital ; Lud 
vico Benvenuto, Giueeppe Bandolini, Tomaso DE ~ 

, mleheii, and Ferdinando Rica.!loli. I a.m, wit 
. beat wishea, ' 

Yours a.ffectionate1y, 
F. 

LtJter from Dr. Peltier, Seeretarg, C'o!lege 

PbyiioianJJ and Surgeons .. 

To MB. GuNELLJ. 
l't10NTRE..lL1 12th March, 1868. 

SIR,-! take great pleasure in recommend 
your "Royal Bitters" as a very pure nn""" '~ .... u'" 
most pleasant and usefnl tonie, nn ex 
stomnchiq, whieb, as such, can be servicenble t 

1 weak and delicate persons, and is also a very de ~d r ' -- · - ... __ - · ·· · - -· iji~ . 



tbat, nccording to , and ac
to all the P ecedents ot this Oourt 
has bad to deal with statutes order: 

•ccecdinse to bo had within a certain time 
bourt wonld bave no discret;on even in tb~ 

case just ruentioned. 'l'he only proper 
wonld be t;> ge_t the Legi latnre to give 

11 discretton m extreme cases, ns has 
donc in the matter of the delaya to fyle 
and more recrntly still in the case of the 

to articulations of facts. , 
Bat the f11ct is tbn.t thpso w:ho .hesita te upon 1 
f in" tho Court all dtscret10n m the matter 

~ ~-o. the princip les of law on the effect of o~ 
rer.~! All th snthoritit;S a~Zreed tbat the ap
•:bad not essentiallly tho effect of suspending 
: exec tion . He won!:! only cite 1 Pigeon, p. 

!Il· 1 us d l'. ·•li'Y a des cas ou a. ca. · c e 1mportance et 
la nnture de l'objet, l'a_Ppel auspend l'execu-

. ; autrP:fms meme 1lla suspend· 
l ;;inresaue.ltotlJOllrB, m~1s lorsque cette voie de

coromunl3 par. le !llauvais usage que
uns des premiers Jugea firent de leur 
par les _facilites qu'il fut ne'ceRsaire 

aur.: pl!udeurs, lor:qu!.l ceux CI de leur 
bu!erent des vues du L~g~slaoonr eu se ser

T~ de cette re3somce pour 1U1r a une demande 
, •• , 6 ,. 11 """'im bi que l' ttaqne fut penible et ruineuse et 

de en~ tranquille, on ~ut b,;eu oblige ~e donner 
es entrave~ cette fac.illte d appel~r ; differentes 

et lllUq'eurs reglem~n~ etablirent donc que 
3 
cwsms caa l"B premJer!l Juges pourraient 

lonner'l'<·xecuti provisoire de lAurs sentences 
8 cep~ndant prejtldir.ier a l'appel!'' 

Tbid i~ an anawer to thoae also who think that 
suse in the case of sppealil from the Su peri or 
rt, the sllom~nce of the appeal aftet the de-
su~pends the tho 

.. fter rivy Council. The differ· 
cet twecn the twn cases is. the law ha.s s id 1 
r' sl.y w~.e.t would be t~e effer,t of fy ling ~he 
mn.\e nfter th~ d 1 111 &Jlpeal to the Pnvy 

o nueil, but br.s r::~m!ltn d sllent as. to t e .elfect 
ttbe nllowanoo of an sppeal to this Court a.fter 

1 e dehws, where~ore the 1\ppeal must carry with 
it un effet suspensif. 

DRUMMOND, .J.-Th~r~ are cas~s .wher6 a.n 
meutionprovi3oJre can lSSU6, put tb1a lS not one 
o.them. . 

Mr. BARNARD-Of coursa the ~hole (JbJect of 
my argument is to shew that tl:ns ca e WRS one 
oftbem. ln this ca ethe Sta.tu~e alrea.dy. cited 
sa:rs. bat in default of prod~cmg tl; c~rti~cate 
wrtbin six mouths, the appeal ~ Eug1and Wlll no 
\on ger opera tessa stay of judgment and excell 
ùon. Is that not sufficieutly explicit? BesiQ.es, 
what 13 tbete unfair or unrcasonable in tbi~
apply it to s'IV c sc you like? But, especially, 
what is t.here unfair m this whcn y ou n.pply it to 
the present case, where the uppeal is so well1 
known to be a sbam sppeal for the purpose of 
delay only. ln fact be (Mr. B) woulù say that 
in no otber country in the world, certf\inly in no 
commercial country, could a. pll.rallel case to the 
p esent one bé t;o:~siblo. flere we bave a 
deb or acknowledging, in a. notarial deed, hav
ingreceived a largo amount as a loan and giving 
a mortgnge to secure the repa.yment, and not 1 

only is the creditor, wben bis debtor makes de
fault to pay, obliged to obt.ain a j ud11men t bef ore 
beCI\n enforce payml:'nt of the debt; but he ca.n 
be kept, ns in this case, for years betore 
theSuperior Court on a aham defence, and tben 
aalong again before a. Court of Rev1ew, nnd af· 

rward before the Court of Appeals, and fina.lly 
ht can be taken to En gland and kept the re for 
years and y cars; and should he, more fortuna te 
than many, su~vive the final determination of 
the ~tppeal be :m y find tha.t the thing b~ gost 

more thau it was worth. It is only n. ques
of RUI\r.ritv ~nrl. IDC•n'W on tho part Of bis 

ln- this Cl\S~ ·the appe~.l t o the 
am witb P.eview, to the Court of Ap-

, peah and to the Prio;y Council, ia found-
ed not upon r .. ns vrctention tba.t tbo a.mount 
lB not re.l1ly owing, but Pirnnly upon 1he 
ret•nlion th'lt tho JÙdge of the i:lup(!rio · Comt, 

onan objection bein~ t9ken ngainst tho form of 1 
the first nn~:wers of the Plaintifi' on soroo trum
ptryqnl'stlons put to him, be.d not the right, in 
o_rd~r to remove nll difficulty, to order the Plal,n-
llff to angwer ~second time. Owing to that ill.· 
tality, t11i9 "D;eu des mauvaises gens,11 which Ïi! 
10 kinù to roguea and tbievt;s, the Avpellants 

fouud in the Superior Court ono Judgo out \ 
,r tbree to eide with him on this point, and in 
this Court one out of fi\"e-and such is the diili · 1 

very de C?lty in the way of the Reevondent gettiog back 
hlS I!loney. lt is not neceszary to sbcw tbat suci.J. 1 
B ~mg would be impossible in E?gland or the 
l'mterl States or Upper Canada; 1t W?uld pro
hablybo equ l\y iroposoible in China or m Je pan. 
h fact, accordin"' to the nld law as well ns the 
new law of Fran"ca, it would not in this cn~e be 
a question of tho execution provi.~oite of !' JUdg~ 
m•n~ becouse the notnrinl obligation it!:•)lt wonld 
havP been ex~ en tory. . 

DUVAL, C J.-The legal proft:ssio~ w1ll not 
tbanl. YOU for alluding tO th'3 eXtiCUtWn paree. 
If this system were introduced it would take 
away three·fourtbs of the sui ta now brought. . 1 

Mr. BAR~ ARD- Wh ether the profo:!ston 
~ould not be really benefitted is anot)ler ques· 
lion; but ho did not raise either quest19n. The 
allusion was to shew how fa.r out of the way of 
!e~son and justice the Court wou.ld ~flVO to go 
iflt were to refuse tbe nresent nppllcatiOn .. 

Dil.UMMOND, J.-( view~d your. motwn of 
last Term witb fl\vor. but I ~tm a.gamst you on 
the preacnt motion. Yon onght to bave been 
prepared to slicw tbat the AppellaJ?-19 ~a':e not 

before the PrivY Counml vnthm the 
from the_l2tl · eptember last. 

witbout overlooking e tbe nature the 
pt·c,sent app~ication and of e remedy which I j 
seeK to obtam. I am not now procccding under 
the rulea of t!1e Privy Uouucil, but nnder the 
clan~e of our own at tute, and wbl!.tever pro
ceodmga the .Appcllants may or may not have 
adopted before the Privy Coupcil, cannot in any 
:W~Y afl'ec1. tb.e present application. Our statute 
!3 Imperative, but in any case,Jf the dotault was 
I~excusablc, can you givo 9 months without set
tmg the law t defiance? 
. DRUM.~J.q.~. ·D, J.-.~.ro, Mr. Barnard. l s.ra de

~Idedly agamst you on this point; wbile 1 wns 
~n your.f:tvor la.st Term. Now the whole Court 
13 um mm oua ngRinst you. 

r. BARNARD-The ttoublo is I no more ' 
know on what principle ycm Hon~r supported \ 
mo l9st.tern, than. I know on wb&.t principle you 
are ng'lmet me this terrn. 
DUVAl~, o,. J.-The Court is ngainst you Mr. 

Barll'lrd; m filet, aa Mr. Justice Aylwin know~ 
we ha. vA &lready decided the point several timea: 

Mr. BAR~ARD agaiu rP.peated his impression 
!bat the pomt decided could not have been thn 
c:tme, Bnt, .even if' the sa me, the jndgment must 
bay~ .becn foundcd upon snmo re"l.son or some 1 
prmc1yle. 1'he cnses to which bis B"o!lors refers, 
~ven 1f apphcQble, are not reported. Whr..t was 
1mpo~tant for the proft:ssion, an1 for th~ public 

1 

es;1em lly for ~mmercial commuoitv wa~ 
t.) UI}~erstand wba.t that rinciple 'ifa.s, ·for it 
~as lflle to sup osa that men whose main ob
Ject JS the. iDtioduction of new capitr..l in this 
c~untt',5~, will be sa.tisfied with a decision of this 
~md WI_thout even knowingon wht~.t it reste, and 
If the J~•.tlgl?ent nlrea.dr rendered rested on a. 
wrong prmetplc, surely this Court was not bound 
by them. 
DUVAL~ O.J.-lt ig a. qHestion of •Jowcr· how 

can ~c, a subor:linate Court, interfere wh~n tbc 
c&sc J;J belore the Privy 0ouncil 'l 
. Mr~ BAI!NARD-Does your üonor ndmit tha.t 
If. thts w~r~ P. c;;se wl:e:e tba appelhnts haù 
gtven sccm:tty for tbo costs only, this Court, a.l
tbough O!ily a snbordina.te Court, not only could 
but should, ordct· execution to it:S•le JJrovi.~oire~ 
meril. 

DUV .. U,, 9· ~.-Yetr, put. t.hat is oec!\use we 
h!ive a P:ovmc1al Statute givmg us the power. 

Mr. B.AR:'-TARD-·But surely, your Honor you 
mmnot,. have bt:~en a.ttending to my argume~t. I 
ha':o c1t~d the clause of tho Provincial St'.lotute 
wll!ch gn~~s you the power in the present case · 
and this cll\uso is the one which follows immedi~ 
a.ta1y after .the cl!\use wbich relates to cP...ses 
wbere secunty hna been given· for tbe costs only 
(llert) Mr. B!l.rnard read the two clause:"). · 
rtDVV AL, C.".J.-:-Suppose :you have éxecutad 
t!1e Jllà"ment, 1t 1a revr-r.sed by the Privy Coun
cll. 

Mr. BARNARD-Let the apl)ellonts ouce be 
forced ~o pay and. their s:ppeal will be dropp"-l-, 
The ob.1ectwn bes1des! if good, vyould equally ar· 
ply to tho otber case Jnst now c1ted. If I execute 
the judgmont, cf course I do so 1'\t my own r;sk ··~ 

}fO~.'DRLE'l', J.-Your error, Mr. Bar~Md, 
seems to proceed f1fom this, that yon will not see 
that you were bound to make diligence and 
sbew ua that the appellants bave not ~!lde dil_k 
gence before the Privy Council within the bl'ée 
montbs next after the 12th September. 

Mr BARNARD repeated sevcral tuees hie 
former explanaliona, when the Chief Justit!e and 
Drummoncl. and Mondelel, Justices repeated 
their former objections. ' 

Mr BARNARD-As l alreo~y observed, many 
cf my <:onfr<·ree support mc lD. the vi2ws I have 
expressed. 

DUVAL, O.J.-Bring them tome out of Co1ut 
o.nd I will soon convince them of their error. 

Here .Mr BAR~.A.RU sn.id i~ was evideut th11.t 
his argument ·~ns not undex·stood, a.nd tbat their 
Honors bad read neither tbe le.w nor the motion 
beforo thl!m. It would ba better to stop the ar· 
gument lest it should dagcnera.te mto a mo<'hry 
a._nd f~tM. After a .S<!.lnewhn.t angry conversa- 1 
tton l)•)lWé 11 the Cb~~1 Justtce ~md Drunnnond 
nnd 'o delùt (Justice~) anf!. Mr Barnard, ~be 
atter finally poposed that if tùe Or:mt wculd 

suspend the judgment th{)y were about to ronder 
nnd t ke tito motion en delibere until nc.:rt terru: 
ha would prepare a.ntl print a. memorandum con
taining a.ll the vomts raised hy him and the 
[l.~thoritiea in support, if the Court wonld pro
mi~e to take them ftlirly into consideration. 
Thts was. ngreed to. the <?hief Justico saying, 1 
tl}at for h1s par.t he wonld g1ve the wh ole subject 
b1s bast attentiOn, and explain fully the princi-

1 plo·J upon whicb the decision of the Co tnt would 
1 rest, so tho.t~~ould be no trouble in future.! 







us 
c.1ses the statu te was intended to except from 
its operation; :lnd he contendrd thut the only 
reasonuble interpretation of the statute was to 
hold thnt foreign debts mennt such linbilities re
sulting ft·om con tracts where the irnplied assent 
ofboth parties may be invoked, as controllino-

' their engagements, and the consequences re":.l 
1 sulting from them. • Bnt ~Ir. Carter said that 

no such construction could be pnt upon our 
stntnte as that co ltended for by defendants' 

admit thn.t witbout the nec or tuaL Larceny 
in New York, given under the commission, the 
defendants woulcl bave been entitled to their 
discharge, Routh's affidavit h::wing becn de
stroyed. 

y the destruction of the affidavit as proof of 1 
the defendauts' indebtedne::;s, tho ca.pias is left 
witbout any base to support it; the plaintiffs 
have no right, with their evidence in reply, to 1 

satisfy the Court of that which should have 
been proved by the affidavit; but 1 ltave a.lready 
enlarged npon the point sufficiently. 

1 
counsel ta caver the case in qu~stion, so as to 
afford immunity to thieves stealin()' in New 
York an~ see~ing safety with their

0 

booty by 
sudden thght mto Canada, and then withhold-
ing the proparty against the real owner nnd 

1 

refusing ta restore it. The trne doctrine' was 
thn.t the witbbolding and conversion of th~ 
bonds was a continuance of the injury givinO' 
rise, each day, to a. fresh cause of action: Ther~ 
wn.s here a marked distinction to be made be-

In leaving the case with your Honor, I be-

l 
lieve thJ.t you cannat avoid coruing to the con-

1 

clusion that l\Ir. Routh's aflilhvit on the snbject l 
of the defendants' indebtcdness has been destroy
ed, anù thll.t it cannat be bolstered up by evi- t 

denee in re ply. 2nd. That the larceny ot· ! 

l tween those délits which, being of a persona! 
nature, received their consummation anù com
pletion where the injury w~s inflicted, and the 
larceny of property, to winch the common law 1 

applied a.nothcr rule which i::; recoguized by all 1 

systems of jnrisprudcoce, viz.: the rigllt of the 
ownet· to claim his property or its value where
ever he finds it. ::ur. Ua.rter sa.id, in conclusion 
that he had before him a nnrnber of other au~ 
tlwrities, applicable to the exercise of the 
remedy, bnt, as this; P?int was conceded, it be
came unnecessary to c1te them. 

Mr. TŒ~Il, in reply, s~tid: In answerin~:r my 
learned fncnùs, I shali, 111 the first instance re
fer to the auth_ority (2, ~elwyn, 1389,) cited by i 
Mr. Cn.rter, "·Juch although it cannat be reganled 
aa bearing upon the pre5ent Clt4e bas been re
ferred to sa triumphantly as' proving the 
posil' on taken, th at in cases of trovcr the 
ori"';inal il 1ding is mere mR.tter of induce.:Oent 
the convet·sion being the gist of the case. Fron~ j 

that authority ~Tr. Carter argues that tho con
version duly took place at Montreal, where the j 
demanll to restore was made anù refused. Ere 
answering this anthority, I might nsk how after 
his remarks upon onr not being in an E:1glish 1 
Conrt of Law, where the slightest mistake 1 

often defeats the ends of justice, my learncd 
frienù cites an autbority on the common law in 

1 

t~1i~ Court, '\;hi~h is rul~d by .the princip les of the 
ClVIlln.w. rlns, certamly, lS the first tirne that 
I ha~e beard that the principles_ of _the commou 1 
law m tl'Over regul::tto the obl1gatwns flowing 
from delits under the civil law. But can it be 
pretcnded that, in oppo-ition to the citations ~ 
from Savigny and the other commentators upon 1 

the civil law, which all prove cunclnsively that 
the debt, in thi::; case, tl1e wrongful taking or 
l:trceny of the bond81 is the source of the obliga-~ 
tions of_ ~he Defendant11, thi::; citation from ~el-

l wyn, wntmg on the common hm' upon traver, is 
to prerail, and the original takiug is to be looked 1 

upon as mere matter of indueemeut. 
But taking it for gmnteù thn.t my learned 

frientl isse rio us in referring to Selwyn which I 1 

cau hnrdly believ~, I am prcparc<l to ;how that 1 

the quotatiou he has given has really no 

1 

refe;encc to thi::; case, no bearing upon its 
ments. 

:\Ir learned frien~l sn.ys, in this case the cou
versiOn took place Ill ~lontreal. The secreting, 

1 
the demand to res tore, anù the refusai, all prove 
the conversion here; anll consequently, ns the 
co~vcrsion is the gist of the action, the Mnsc of 
actiOn arose berc. I, on the other lland, pretend 
that when there is a wrongful tnking, followed 
hy a carrying away of the goods of another who 
hns the right of immediate possession, that is of 
itself n. conversion. 1 Chitty on Plea.ding, 153. ' 

'l'hus in cases of la.rceny, w·here the property 
is rcmoved by the thief, tbere is an immedhte 1 
conversion of it. Conversion dacs not neces
sarily import an acquisition of property in the 
party converting. In this case, taking it for 
granted thut the bonds wc re stolon inN ew York, 
the conversion by the defentlants took pln.cc 
there on thei" removing the bonds from the office 
of the plaiutiff. 

A demn.nd to restorc and refusn.l are only 
nt>cessary to establish the conversion in cases 
whcre the defendant hecame in the first instance 

llo.wi'ully possesscù of t!.e gootls, anü the plain till' 
C'annot prove sorne distinct convcrsion.-lst 

\ Uhitty, pp l5G-l57, note (2). 
For instance, in cases of lo!l.n or bailment, :" 

demand to r<.'sto1·e and refnsal are neccssary tf 
the lender ot· bailer cannat show a distinct con
version, but if such distiuct conver:>ion i:> shcwn, 

wrongful takiug in New York on the lOth Dec. 
last is the cause of action in this case, that it 

1 

arase in a foreign country, and that con
seqnently t!'!e defendants are entitled to their 
dis charge. 

l\Ir. Justice MONK, after the henring of the 
case, which occnpied the whole day, took it 

en délibéré. 

COURT OF .APPEA ,s. 
.Jone.a et al., Appella.nts befor1:1 tho Privy 

CouMll i. and Lemoiue, Respondont.-Mr. BAR
N A~D, for Respondent, wo~erl that inn<>mu.:!ll ag 
the .Judgment of this Oonrt &llowinl! the appeal 
to the Privy Conncil in tbis caue:e ;'es endered 
on 9th :Ma~ch last, and the delay to fyl tbe cerf
fiente reqmr"d b law to show tbM tl'} App{,l· 
lanta were makmg diligence bEf e' ae 'P~ivy 
C~:mncil, expired on the lOth of S pt mb r Je.ot 
Wlthout any auch certificr.te bnring ""'n f•·l"d 
n.t the Clerk'a Offi0e her~'r t e Respondent bad 
thereby irrevocably obtûin~d the ri h . to n:orce 

1 

1 th~ judgment of ~be Oo•1rt provioion lly Cnravi
~Mrsment), that m co seq~1euce a cop of 1 .o 
Judgment rendered by this Oonrt on the 8 h o 
Ma.rch last bo tr:lnsmittcd h tba 0 vurt 0 o 
w.ith an orùel." to execute it provzsoirente1 • n_ 
fnrtbE>r, tha.t the bill-of-cœts of the R(sp dents 
in this Court be taxed, and in ordl.'r to • x the 
bill-of-co;,ts in tho Court below, th t the Pro
thonotn.ry of th~ Cour~ below ha allowe1l to iu
spect the Record in this c u~e now in tho passer
sion of this Court." .1\lr. Barnard said tb nt with 
regard to his rigbt of getting his bll-of'·c0sts in 
nppeal tax~d, it. hn.d been denied to. him b.v oo.e 
of thP-ir Honors ou the gronnd tha.t, if llis bills
of-costs were taxed, the Rr>spondent would im
m!ldiately issue exrcution. T biG w l'l to s y th e-t 
the U~spondent should not L sue oxecnt'on, wbe
tber be haù the right or ne. But moreovcr it 
seemed clcar thR.t, a.pil.rt from the question of 
ex cution, the Respondent had an interest in 
getting hi3 bill regularly taxed. Bnt the main 
point of course was, bas the Respondent tùe 
right to (•xe cu te the judgment proviaoirement? 
and it wua in oriier to rstise tbis point in its sim
plest fo:rm tbat the motion was framed as it is. 
'rhe question t.ùus tairly brougùt before tbe 
Court is aimply this: Does tl;e following clause 
of the Oons. Stat. of 1 ... O., ch. 77, give an execu
tion provisoire iu any casa. (Mr. Barnard here 
res.d the 53rd clause) :...-

"In s.ll cases where an appeal is allowed to 1 
Rer Majesty in Rer Privy Oouncil, execution· 
shall be suspnnded for Eix montbs from the day 1 
on which such appaal is allowed, and from the 

1 

expiration of tbat period to tbe final determina- I 
tion of the said appeal-if before t e e pirntion 
of the eaid six months, a certificate is tiled in the 1 

Court baving jnrisdiction in e.pp al i Lower 
Canada, signèd by the Olerk of Hcr .Majesty's 
Privy Council, or his Deputy, or any other per
san duly autborized by him, tbat auch appel\1 
bas been lodged, and tbat proceedings bave 
been )lad. tbere~n ~efore Ber Majesty in Privy 

Counc\1; l.ut if no auch ct-rFfica e i9 produced 
aod fvled in tbe -,ourt baviog jn Ï"diction in 
nppcnl in J,o er Cunaùn. within the said six 
month', the said t~ppeal ha.Jl no longer operr..tc 
ns a s•~>.y of jnd<>ment a 1d (\Xecution,_ bot th~ 
narty who obta.in~d jud<>rne tin the s ul Cou<t 
h~ving jnri1diction in appeal may suo out execu~ 
lion us if no sucll s.ppeal lu1.d Leen rn dfl or 
ùllowcù.1'-21) • c 4t l'J, 19, supere:Jing 3-i, G. 3, 
c. G, B. 31. 

The cl u o of the Statute M.l794, w~ich was 
thus reps::ted in 18!:iG, was worde•l in Exactly 
tbo E!l.lne mnnner, with this c·xc"'ption only, tbat 
the dPlay instc:ld of being ouQ of six: ruontba s 
it is n w Wit.B a. delay of 15 m'in th , wbich Lalp· 
cd the resrJOndent'.:~ argumen1, sinr\e.the i?eo~
vcnience of gi'l"in~ tho Court any diSCrllt;onm 
the e teu3i~.m or Uze delay wa.~ rouch mor· ap
parent w'hen the i:.ppellant bad lG inst<>a.d of G 
r.nontbe tomnke dne diligence and shcw tba.t pro~ 
ceeùiG .'a hnd bccn b. <1 b fore the Privy Conn-

cil ·re l . b The di , cml:v or ths mrpposed dl en ty lU t o therc is no ncccssity fot· the dcm::mù antl ~·c
ft~3al. In Ffngbl1l1, thcn, unùct· the anthoni_Y 
Ctted, the conversion would be helù to ~1!1.\C 
taken place at ~·cw York. r • \ 

Uoreover why if the larceny at New ïork IS 

mere mattc
1
r of 'ïnducement, diù the len.rneù \ 

connsel insist n.pon their bnving so clcn.r.ly 

1 11rovcd that the defendants were the partie::~ 
who there effected that larceny 'l 'Yhy, If tbnt 1 

larccnr is a mere mtttter of indnccment prodnc-

way of t. o rèsponc!ent i , that on tbQ 29th of 
Septembcr las.t r. certifica.te wns produced by thA 
appellnnts at the Olerk's office, abewing that 
tbe transcript wb'ch lef~ here on th 31st of At~
gust only, that is only nme daya before tb"' expi
ration of the del!\y, h d rcached J,ondon on the 
12th ptember, tbi!' ce.rtificste fJ!-rtber informiog 
the a.ppellants th t 1f they d1d not I!rocef'd 
within thrr.o month'l from tbat date, '· e., the 
12tb of Septcmber, t~eir ppeal. would~ un.der a 
special rnla .Qf tbo Pnvy Councll, be d1sm1 sPd. . • the"' forccd to 1ng no effect upon the case, were .. 1:_ ..... 

f 

e respondent migbt My th t th' . 

f
J>rü'\e!., npot. that proc;edings h1!;,e b~e~ebt~~cb;e 1 
ore t.ue rtvy Conncil but th t n . .-

bad bee~ Il ad np to tbe' 12th Septe~~;~Î!ermgs 
prow:=~ a.tso the negligence of the appellani · ~t 
took SIX IUOnths to prepare a rh t ... 1 W:· O 

which coul~ ha v~ been prirüed i; ~rwe~~.n>crJpt 
!feset c?nside;atwz:lS, atrictly spenking, are fo~: 

gu o Lhe m •• tter m lfand. Tho preDcnt l"' . 
doe~ not rofer to tho remeùy mentioned _..ot~on 
c~rtifieate, vir.: the ùismissal of the appe~~ b hf. 
!o snotber n?d ~il'·r~nt ramedy~that me;tl~n~,· 
m <?tU Pro•:mCial, tatnte, viz: tho right of ex~il 
cuhng the JUdgment provisoirement i e wl.ï'l
the appellants aro proct'edin"' with ~h~ir ~Pl 1 i 

efore the Privy Gouncrl-n.Ifd ali the r<>sp;:d 
ent ha.s tç> show to prove imeelf entitled t~ th~ 
rbmody g1ven by our Provincial S~atute, i to 
~. ew, ~~ h~ bas s~e~~· thr.~t no certificate was 
p,oduc,d m tho (,fern. 9 oil!ce h:Jre witbin ~ . 
montbs from tbe 9Lh March last. ;lll:r 

?UVAL, C. J.-The ccrtificat2 in this cace h~d 
no" b11 <>n fyled on the ltnh SeptemMr, but b!ld 
b~Jn fyled _on the 29th. 1t hae : lready bsen de
Cbcd that In such a caaa the res·loudent cannot 
tal-e adçoa~tage of hia ndvers:uy•s' negiia;euc un. 
less be h D moveù in the me !l. • "' !Jat ï9 ba. 
twee~ tl e -dtlY on wbich tbe certificato mP ~o 
havA bef'u fyl d, and Ü.tH day ou ~hic' it Vt A'l ac-

1 tn'llly fyTed. ' 
, Mr. B,.~P.~ARD-~ot on y the cN:tific:l.to pro· 
JUCad li! not the Pl'Oll:'lr on", but moreo'l"er I 
shonld think that the unrep rtC'd casea referred 
tn by :rour Houo;: muflt h vo becn where, in de
fttclt or tbe apr1el1ant sewling hi!l tro.nscript at 
all within the Aix: month3, the rrspondent flllbsc
qucntly moveù. tbat the appe!!.l ilselfto TDnglaud 
s!Jonld be trtlcen n. •a.y. llerB the motion is 11n 
entirely diffcrent. (,ne. B<sidee tte resp::mder.t 
had 0•1 tbo lOth September cnlled upon tbe clerk 
to tra~1emit tb~ record tn the Court below, in or
~er tbat bo (the respondant) might execute the 
Jud~tneRt, the respondu.nt shewing his intention 
of taking advants.go of his a.fvers•trys' defnult, 
attù on the Olerk'a :·du:•1l lHl sorvetl notorbl 
protcst 0:1 him in arder to be nble to prove tbat 
he hed :made tho ùemanà. 

DUVAL, O. J.-In thus r.ctin"' thn resi)oudent 
ws. Vf·J"Y \Hong. 'l'be chrk i3 e.n officer of tlle 
IJ?~rt, !l.u<l ho couH not trnnsmit the racord 
v. 1tuout the order of the Oourt, and servin a a 
notnri tlprotest upon him w.-1.s '' con.f.elupt of 
C urt. 

r. BARN AIW -Hcw is it tben that tL3 ata· 
tu te in certain cnscs is im;,lerativc tbat the clerk 
n.:ue~ trP.n mit the recor witbout waitiug for an 
or der of the Court, an cl the pregent cuse, P.lthougb 
not. e::-:pressly includ~d. i c~rtainly one cf tho:;:e 
wh1~h tl!o law c:m~empl.ted; but moreonr if 
tbera wns no term between tho lOth and the 29th 
S ptembe1·, how <'Ould Hie respo dent make n 
motion, and what moro could 11:} do in order to 
takA acte of tlJ.e default tb n to make bis demr.nd 
at the clerk's office, a~:.rl on tb.<> clcrk'. refusai to 
obtain the P.roof of botl1 the demand and ref:.~snl 
b?' a.. !lot.anl\1 acte?, If th::.t is a contompt of 
l.Jc urt 1t aocs vot tli~o mncb to coustitute one. 

1 
fr. ,Barnrmi ~ben p:occedcd v.ith bis argwr:ent, 

::tat1og tbat 1f tbc!re could be no doubt asto his 
h1\viug pl'Gperly e:x:pressed his btention to take 
ad~a!ltc.gc of the st:1tuto, tbc cnly qaestion re
ruammg was wh tbër the statuto was irnper:ltivt~ 
and lf•tt the Oourtno ài~crE>tinn whntever. l 

MONDE!LE1', J.-flow can wegrant your mo· 
tion if wc c noot send down the record to the 
Uc urt belo w. It is truo a. tr.'lu cri pt only of the 1 

reco1d ~ag t~cn sent hone to I~agl~nd, and tbe 
reccrd 1ts--1t 13 he;e en corp~ et en ame but by 
le,;:ul fiction it is aupp0scd to be in Eng1a~d nnd in 
tho nower of the Priv~.- Council. We n' ve no 
power ovEr it. 

Air. BARNARD-It s~eme the Cmrt should not 
resort to le"' l fictions wbeu thr.re is no conceivs.
ble r?.ason to do so. \Vould not the record bo R.S 
mu ch in tho power of the Privy Cou neil if it wEre 
m t11~ pos::?eas~on .of the Sllpcrior Court, flnbject 
to the order of thtH Oourt. Js not the s,lperior 
Uoun and its officers uhJcct to tbe order ot this 
Court as wellns the Olerlt of thia Court? I do 
not th.erefore uél.ruit that the Oourt bete <:annot 
eend tU" rec.ortl dawn to tho Court below. If the 

ppell n s h d giv:m security for the costs onlv 
the Court would not on!y have the rigbt, but 
~ould be clea~ly bound under the clause imme
dJately precedmg the one presently invoked to 
"nd do ~ the e~~rd, especiAlly if t.b13 e:x:ecntion 

co ld not 1 ne WJtoQut ·t. -Rnt. .11~ n.:., :w 
f, o t e .,endin d n e recot was the 
. t tp l <• Î"CtiOn ra.i.sed l st term gaiost my 
tir~t moti~u o thi~ !'!" ;JL!ct, and as I fi nd tbnt io 
tb! c s , m order io ex ecu te the j udgmen t il ia 
not b::wlutely necess ry tho.t 1 Rhonhl hav~ the 
reco1<l, I have enid nothiog in my pre ent mollon 
about tho r IJOrd being seut down. 

~ r. BARNaRD, proceatling with his nrgument 
sa!d: 'ro refuse his rigbt to au ex(!cution prot'i~ 
80:re the Court must hold. 

lst. Tbnt under t"'e clause abovo cited it Mn 

d"xerci~ a. disc:retionary power, nJ e~t nd the 
elay of h: month3 th::.rein mentioned 
2nd. Tbat this i3 a case whert-, in tbe exel'ei~e 

of !1. sound discretion. the appellant ought to be 
reheved. . · 
~ l'his is a point of practicc cf groat importance: 
or every one knows tlla.t ont of ever:v twenty 

cases wherein app~als are nllowed to 'England, 
not more tb'ln one IS ever meant to be seriously 
Prosecuted; a.nd the motion for leavc to app"al 
ft~ a ~~neral. rule, is made t'or the sake mere lv of 
o tammg SIX months delay, and aometimês a 
grest deal mo . Sine~ Iast Term this que tion j had beon much discussed by mcmbers of the Bsr 
80 the only difference of oJ!.inion is as to 1 
fhethc;· in an f:Xtreme case (for Ir stance if the 
. ran.scnpt ere r:ent in time, but the ahip carry-
10Ç 1t wero ..!..ob~ lest at sea) tbe.Conrt might no! 





out as ault mHt arc 
by the jnri~consnlte with trespass, libel, and 
slander. .Ali alike gave r;se to an obligation or 
vineolum juris anù \Ycrc nll requited by a pa.y-
ment of moncy." It will be perceive.d by 
the authorities abo\·e citetl that the forum 
dclicti in every case is the forum of the 
country within which the délit was com
mitted. That conntrr was the lieu of the acte 
obligatoire, it was there that the obligation was 
born and it was ihere, conseqnently, that tlle 
caus~ of action nr03e, for the action is based 
upon the obli~aiion, and the obligation, there-
fore, is the cn.use of nc.tiou, A consequence of 
the admission of tlti~ plinciple is, that when an 
action is institnted in the forum domicil_ii of ~he 
debtor, gronnded upon the commission of a 

1 

délit in another country, the law of the forum 
delicti controls the CJ.se, so thQ.t a111-ongst other 
tbings wh:"tt would Le a justification in the 
count;y where the] dolit hn.1l been committed1 

wonld be a justification in tho cou ntry where the 
action is tl'ied.-Per Lord :,1a.nsfielù, ~rostyn v. 
Fabrigas, Cow. 175, 172. 

In çontracts it is laid down by all author.;;1 

tbat when any difflculty arises with respect to 
the rate of exchange and interest due there
under, we are to take into considerati0n 
the place where the monay is by the originul 
contract payable; for wheresoever the creditor 
may sue for it, he is entitled to have an amonnt 

j equal to what he must pay in order to remit it 
to that country. In cases of delit the princi
ple is the sn.me, and thns the interest is mea
snred by the rate of the locus delicti, and ex-

1 

change in this case (if judgment were rendered 
against the defendants)should be so as exactly to 
replace in i,. ew York the bonds wrongfully ta ken 
there bv the defendants. Etruis v. Es.st India 

1 Co. 1, P. W. 395, 2 Bro. P.C. 382; Y estln.ke, 1 

No. 230, 237; Stoq on Con. of l1aws1 §307' tq 1 

1

310. 
We have. theo, prcvions to the n.rrival of 

. the dcfenda:nts iu Cann.<la, certain rights n.c-
1 quired by the plaiotiffagainst them, n.nd certain 

l
' obligations by th?m incnrred ~own:rds the 

pla.intiff; those r1ghts .un.d obltg•\twns all 
t~priugiug from the commtss,on hY the dcfend
ants of a délit in the city of New Yorl,. 'fhe 
plaintitr immediately upon the délit being com
mitted bad the right of institnting an action 
simila; to the present one agn.inst the defend-
ants not only in the United States, but accord
ing 1 to the principles of international law, 
wherever the defendants might be found. 'l'he 
obligation incnrred by the commission of the 
délit travell.ed \vith the 1h·f~nllants where,·er 
they wcnt, n.nd the p\a;ntifr,' ri•Tht to sn<' tu<'m 
Itccompttnied them in theit· tmvet ,;. SuL .111e 
changes of domicile tliù not create new obliga
tions towards the pla.intiif, or new causes of 

1 

! action against the defendants; so that, in fact, 
the holding in Montreal and refusal to restore 

j add not~inf whatsoever either to the obli~ation 

of the defendants or the rigbt of action of the 
pla.intiff. 

Bt~t by the plaintiff it is pretenùed tho.t the 
hol?m~ and refnsal here give rise to the cause of 
act~on. m,Cn.nada. But the very wording of the 
plat_ntlfl's affidavit, whereon is bas~>d tbe writ of 
captas, shows that the illegal oblaining on the \ 
lOth Dec. last, which by the evidence is shown 
t? hn.ve tnken place in New Yoù, a for
etg~ c?nnt:y, constitntes, even according to the 
plamtlff's tdeas, a portion at least of the cause of 

1 

act~on, for the illegal holding and rcbsal to 
dehver, followeù there as n. matter of course. 
But if, on the contrary, the plaintiff pretends 
that the original obligation incurred by defend
ant~t by the taking of the bonds is extinguished, 1 
~ay I ask where and when snch extinguishment 
dtd occur; and if no satisfactory answer be 
thereto given the only conclusion to be arrived 
at is thn.t it is in full force. 

The argument insisted on by the pln.intifftll t. 
becauso f\t common law tho passage of thieves 
with their plunder throngh a district other than 
the one wherein the larceny was elfected, justi
fies the indictment of the thieveEI therein for • 
larceny upon the principle that every fresh re
moval is a fresh trespass, and tbat consequently 
th(defendrmts' flight to C:tnada with the. bonds 
was a fresh trespass, giving rise to a new cause 
of action here cannot be admitteù t\S sound. 

At commo~ law the general rule is tbat ~n 
iudictm~nt can only be presented in the distncL 
wherein the crime was committed. The cn.se of 
the tbief removing with bis plunder i~to 
another district, and being Hable there to In
dictment is one of the exceptions to the rule i 
but it i~ foumled upon a legal fiction of the 
common law which extends solely to the 

\ 

bonndary of the State within one .of the districts 
of which the larceny was commttted and there 
dies, for it is clear that no indictment can be 

\ presented in Canadtl. for a larceny of bonds 1 

effected in the State of New York.-2 Russell, l 

p 331-332. 1 Archbold, p & P p, 69 a~d notes. 

s to remembered also that although at 
C_om~on ~aw, whcre the thieves enter another 
~~s~nct wlthout the stolon property, no rigùt to 
mdlCt ~or l.arceny accrues, yet that the riO'ht to 
sue as 1t extsted IYhero the theft wns corn °'tt d 
npon ~be obligation thereby incurred f~~o e 
the thwves whithersoever they go Of ws th r . conrse 

c Or( mar~ ru!es of the forum are applicable 
to all cases mstltuted befot·c it "nd 1·(1 by 1 . 1 f , .. t egts-
a tve enactment .a pat·ticnlar remedy is with 

held f:om a partlCnlar cln.ss of cases, no case 
belo?gmg to that class can make use of that 
partlCulur remedy. 

l!nùer our h~ow no capias can issue in an 
' n._ct~o::J, the cause of which arose ou~side of th~ 

hm.tts of the Province of Canada, nor can such 1 

actwn be co~mcnced by writ of capias. 1 

In .concluswn upon this branch of the case, 
can 1t. be prcte~ded that if a party con tracts 
deùts 1~ a .foreign country, removes into Ca
n~da WI~h bts es tate and effects, and there ..,.ives 
lus credltor a promissory note for the debts so 
du~, dn.ted an_d payable in the Province, upon 
wln.cb note dtshonored the payee takes out a 
c~ptas, that the defendant is not entitled to his 
thscharge fl·om. custody upon the ground that 
the rau::~e of actwn arose within n. foreiO'n cou _ 
try. The c~se of Silverman and Jones~ decid~d 
by.Mr: Justice Badgley, is a case precisely in 1 

pomt m favor of the dischar..,.e. 
The principle recognised in that case is one 

\~ell kno~vn and ndmitted evcrywhrrc, that : 
ng~1ts wluch have once uccmed, and obligations 1 

wluch haTe once heen incurred properly and 
wel.l by the appropriate law, are treated as 
vo.l~d eve:ywhero, ~tnd that where once an obli- ' 
;;atlon ex.ts~s, the a.cts ?f the party obligell, which 
If the ongmal obltgatlon had not been in exis
tence would have createù one exactly similar · 
are pro~uc~i\e of no elfect, bnt leave the origi~ 
nal obh~atwn to be the cause of n.ction between 
tl?e partws, and thns it is necessary, in order to 
<hscove.r the cause of action in this case, to fix 
the perwd and the pbce whcn and where the 
original obligation by which the defendantq be- 1 

came li~tble to pay to plaintif!' the value of the 
bonds stolen, as prayed for in the conelusions of 
plaintiffs declaration was incuned. 

The period and place when and where the 
defendants so became liable are easily discover
ed. No one can doubt thn.t the obligation soto 
pay to the plaintiff the value of the bonds so 
stolen, was incurred on the lOth December last 
at the city of New York, in the State of New 
York, one of the United States of America, and 
consequently the canso of action in this case 
arose in a foreign country, and the defendants 
eue entitled to their discharge. 1 

.Mr. CARTER, Q.C., counsel for the plaintiff 
satd that he would endeavonr to abbreviate his 
argnment by confining himself to the considern
tion of the only points which arise in tmscase
:\nd to the objections urged by the dcfcndants; 
.:-ounscl, which seemed to him to be deserving of 
an answer. 'rhe first question was one of fact 
vir.., Does the evidence estnblish that a larceny 
of the bonds was committcù, nnd that the de
fcndttnts were the persons gnilty of it? It is 1 

contended by the learnetl eounsel, l\fr. Robert- 1 

son, that the evidence f<tiled to establish tho.t 1 

l'act, anù he arg11es thnt tbere is no direct evi
<lence to sustn.in it. His pretension is, that in a 
civil case positive and direct evidence is neces
sary. 

.Mr. Justice 1\lû~K, aùdressing l\Ir. Robertson: , 
Is thn.t Y?nr preJ:.ension, l\Ir. Robert9on, and do 
)'OU eonstùct· that stronger evidence is re
(plired in a civil than inn. ct·in Îl al c. ~e •t 

1\Ir. ROBI.mTSON: 'l'hat is my pretension. 

when in ew they were m neeay ctr-
c,umstances. In snr~port of the position l\Tr. 
(,arter assu~ed, ho clteù the following anthori
ty to estabhsh that, the loss having bee 11 proved 
tho sndden flight anù the change of circum~ 
stances of the ùefendants, conpleù with their 
presence at the Comp1t~y's office Yery shortly 
bofore t~1e bonùs wcr.e nusscd, constituted com
plete eVIdence of thetr gnilt : " Best Pr. Legal 
Bv.,_11.PP· 5G4.' 568 and 569. Then thore was 
addJtwnal endence affordcd by tùe defenùants' 
avow~l ?f th~ commission of the crime, aud the 
de_scr1pt10n gt!en of tl:e mtmner it was accorn
phshcd, a.greemg prectsely with the testimony 
of the manager as to wht\t took place, to bis 
knowledge, when the defendants were in the 
~ompa~y's office. The next point to be con
stdered 1S that urged by Mr. Kerr, who pretends 
tha.t the.~ffidavit of :\fr. R01:th has been destroy
~~ by h1s subsequ~nt exammation as a witness. 
I he very reverse 1s the case. Mr. Rou th's ex
amination fully corroborates what is contained 
in the aflidavit he mad~e. The authority cited 
:rom Archbolù hy Ilfr. Kerr does not n.pply. It 
1.3 not pretended that the affidavit is defective 
b~t it is said that 1\fr. Routll bas admitted that l 
lus knowledge of the Company possessing the 
bonds wn.s ùerived from the New York mannger 1 

nnd was, thcrefore, hearsay. In point of fact' 1 

~[r. Routh, while admitting this, bas also said 
that he was confirmed in his bclief of what the 1 

manager told him, by what the prisoners said 
to bim, ~Ir. Routh1 when he demanded the 1 

bonds from them. Assnming even that )Ir. 
Routh had not seen the defendants be
fore their arrest, if the affidavit was otherwise 
perfect, the question is not what means of 
knowledge had the deponent, upon whose affi
davit -the-cap. lSSued, ut '\YhetUel'" tlle maLe
rial a1legations•were true. Take, for instance, 
the case of a mercbant who makes the affidavit 
of a debt being due to him; if be was examined 
as 1\Ir. Routh was, he wonld have to admit that 
he bn.d no personal knowlcdge of the sale and 
delivery which was made by his clerks. But 
would .Mr. Kerr pretend thut in tbat case the 
capi~s wonld fail? Certainly not; the statu te 
reqmres that the defendant should establish that 
there was no existing debt, as the sole question 
is one of fact, d0es the defendn.nt owe or not? 

Mr. Justice MO)IK: I undeJ:stand your argu
ment perfectly, l\Ir. Carter; yon need not dwell 
any longer on that point. 

1\fr: CARTER c~ntinued : The only point to 
be dJScussed, and, m fact, the only one which 1 

the Court would have to consiùer1 is whether 1 

the cause of action a rose in n. foreign country. 1 
It was strcnuously urged by àir. Kerr, that in 
case of délits, the cause of action arose where it 
was committed

1 
that its origin was inseparable 

from all the consequences flowing from it, and 
several authorities have been cited by him. It 
will be found that tbese authorities establish one 
important point in favor of the plaintiffs, viz., 
that the right of civil remedy exista. ~t was 
contended by Mr. Robertson that the civil 
remedy could not be exercised. 

.Mr. Justice :\IONK : Do you assert that Jll'0-

1 

positiQn, :Mr. Robertson? 
Mr. ROBER'l!SON: I ùo. -
Mr. KERR: I do J?.Ot; ~ admit tqe civil 

remedy exists. 
!!r. CARTER: Wc may, tben, tn.ke it for 

granted Mr. Robertson remains alone in his 
opinion. It is a question thn.t cn.n ~tdmit of no 
donbt. It is n. remeùy reeognized in Oriminal 
Courts, as well as in other tribunals, as your 
Uonor must be aware, that e\"en in criminal 
cases power is given to a. .Jndge, after convic
tion, to ot·der restitution. Then as to the other 
point, it is urgeù thrl.t the cause of action de
pends llpou the place where the wrong was 
first committed. This l deny, as the real cause 
of action in this case is the fact tha.t the de
fendants a!'e here in Canada in possession of 
vlaintiffs' property, and withbold it1 refusing 
to restore it. !t is a principle of the common 
la \V that the owner may follow his property, an<! 
evcry new jnrisùiction into which tbief carries it 
ig 1\ fres lt ca pt ion. 'l'his doctrine is a pp lied even 
to eriminal c-t~l.'::t, so th:1t thl' ofl'~nce is regard- ~ 

1 

eù as l'OJH'alell-<\S a rww taking, (capié), anù a 
~ew cause of prosecntion estu.ùlished, altogether 1 
mdepenùent of the original taking. Mr. Cnr
ter cited, in support of this proposition, l Hawk, 1 

ch. 49
1 

sec. 52
1 

Rea vs. Parkin1 1 1Ioody C. 0.1 

l\fr. CARTER: Then I am not mistaken in 1 

what I understood my learned friend to urge; 1 

and, nom that bA rp-asserts his proposition, I . 
shaH show, by positive authority, that he is in 1 

crror, and that the distinction, if any, between 
civil and criminal cases, was to favor the·ad
mission of presumptive evidence, as supplying 
the want of diœct proof in civil cases, whereas 
in criminal cases, such evidence, although ad
mitteù, was al ways recei ved with grea ter cau
tion. l\Ir. Carter cited, in support of his preten
sion, "Best Principles of Legal E\'idence," p. 
539; also, the cases of Armory vs. Delanoirie, l 
l Strange, 505, and l\Iortimer vs. Cradock, 7 
Jur, 43. Then us to the fttct, the evidence con
sistod of not only strong presumptivc proof, but 
positive, as derived from the admissions of the 
defendants, sworn toby two witnesses. It was 
proved that both defendants entered the Com
pn.ny's office at New York under pretence of aln~ an~h~r~ties cite~ in the note. In this case 
effecting an insurance, and that one of them enga- t L_Plruntdls compln.m th:'l.t lhe <lefen<la11ts hold 
ged the attention of the manager in such a man- thea· bonds, :uul ar..: cotwP!'lin~ them to their 
ner a, to divert his attention from the other.l 0 '' 1 use .. It is the con\'Cl\:lÏOtl which is the gist 
Within fif~e~n minutes after the! bad left, the \ o.f the achon. In ~npport ;,r the la~.t~r .rroposi- 1 

box contallllllg the bonds WllS mtssed from the h~n, 1\[r. Carler c1te1l :l Sel wynt • 1:>1 l)riu~, p. 

safe. No other pcrson cutered the office be- ' 1 ... 8?. 1 
tween the time they left and when the loss was Mr. Crrtcl' n.lso contrnded that, as regards 
discovered. The ~ef~ndants left .New York the the. rcmedy, ~e werc f? be gon•rned hy onr law, 1 

samo ùay, anù, wlihtn .a few days after, t~ey wh~ cl! recogn 1Ses tl1e nght of arre:>t in civil ca.3es.l 
Rre found in Montreal wlth their wives, changmg Thts 1s the general rule. Thore are exceptions 
large su ms of mo~ey, whereas it is !~rov~d and it is .fo: tho ùefendants to show th at the~: 

c~me ":,ltlun the operation of one of them. 





111 answer to a question pt.tt to Jum Ill cross-ex
aminn.tiou, ~IcDouahl says : " J cn.nnot swear 
from my own personal knowleùge that the de- i 
fendants ever took or bad possession of said 
bonds in Canada." And none of the other wit- 1 
nesses examined say one word of the bonds ever 1 
having been seen in this Province. Mr. Routh 
adroits be has no knowledge of any kind, except 
from information, as to the taking of the bonds, 

1 
or holding them in Canada. He swore from 
what was told him by the plaintifl"s New York 
o.O"ent and the detectives. Th~re remains Mul- ~ 
v~hill's statement, which is the <;>nly one he 

1 makes of what took place in jail asto the bonds 

1 

beiniT 'in Canada. " 1 asked him, (Griffia) 
whathave you done with the bonds?" and he 
answered " We have got them all right here 

1 (Jiontroah planted.'' 'fhis was the ~o~e evi-

18GG, a tbey now 
hold in their possession and under their 
at the city of l\lontreal aforesaid.'' It is also 
n.lleged in the said affidavit that defendants are 
about to leave Canada, with intent to defraud, 
and, moreover, bave secreted and are secreting 
their property with like in te nt. The defendants 
fyled petitions for discharge from custody, and 1 

1 e~amined H. L. Routh as a witness, who ad
mitted th~t he k11ew notbing personally of the 
tacts relative to tbe QQtainjng possession of the 
bonds on the lOtu December by the defendants, 

1 
or thcir holding them in Oanad~; that hifl 
k:nowledge the1.!of was ùeriV'ed from third par

' ties; but he admitted that the alleged obtainina 
on the lOth December was an obta.ining in Ne; 
York, in the State _of New York, one of the 
United States of America; as to the other 
points in his affidavit, with respect to the de
fendants leaving Canada and secreting tbeir 
esta.te, his information was derived from Capt, 
Young, Chief of Detective Police in New York, 
and Mr. 1\fcDonald, agent for the plà.intiff in 
that l'ily. 'l'he pla.intiffs issned a commission 
ro Xew York anol tl1erennd r e ·arninPd ~[". 
,\leDozmlù, Ca.pt. Young, t\rHl ollrl'l'S. 1:y that 
~·idence it tn:1y! for the sake of argument, be 
a'ssumed that o.n the lOth December, l8üG, at 

1 

the City of New York', a wroogfnl taking by 
the defendauts of the bon~ls in_question ls estab
lished; and tbat a.fterwards they (the defend
a.nts sought refu~e ~in Canada. 'fhere is • no 

dence and it was unsupported. Even 1f 1t were 
uncodtradicted and the story credible, it would 
be insufficient ; and u:at becau~e of the cb~rac
ter of the man and bts cxpectmg to rece1ve a 1 

reward from the Company if he could drag out 1 

anything from the defendants that would serve 1 

the interests of the Royal. ·was it likely tbat 1 

in the evening after the defendants we~e arrested 1 
on capias, a confession said to be ma~e by pro· 1 

fessed thieves to a perfect stranger, w1thout any 1 

rcason or cause whatever. The debt had not 1 

been proved and it shoulù have been clearly 
proved by the affidavit itself, but .it w~s not. 1 

The plaintif!' must clearly show that m th1s case 1 

the Court bas jurisdiction. He. alleges the '! 

secretion of the defendant's efl'ects m the affida- proof tbnt the defendants 4ftaditated leaving 
vit but states in it also, that they never bad any 1 Uanaùa, or had secretcù or W&'tl about to secrete 
eff;cts real or pers onal. Mr. Rou th swears their property, the cv id nct1 of ~lc:Donald and 
that they arc" secreting ~heir es_tate ~~~ effects, Yo~ng on those points being hut hearsay and 
with intent to defraud the1r cred~tors i tnat they conJecture. A person of the name of ~Iulvabiile 
are citizens and subjects of the United Stat~s- . bas been examined hcre, brought up nnder a 

l merely here in the city of Montreal temporanly i writ of hstbeas corpus adtestijicandurn from the 
have no domicile in Canada, nor do they own gaol j be deposes to admissions made us he 

1 any proverty, real or personal, in this ProYince. says, by Griffin, one of the defendants 'to him 
But aU this was very vague, and could not ~t the first night Griffin was arrested in ~èis case 
all induce the Court to hold the defendants m 1\S to the manner in which the taking the bonds 
capias. It was urged that holdiug i_n Montre~! 1 from the safe in the insumnce office at New 
these bonds, of which. they were sa1d to be In York was effected, making Griffin the person 
poss<>s'ion was as It were, a new cause of who walked about the office whilst Knapp 
action:. and the~efore, a capias would lie. But eugaged McDonald in conversation ; whilst Mc-
this bdlding must be traced. buck to its in~ep- Donald deposes tbat it was Gl'iffin who kept 
tion and will and must contmue to be quallfied him in conversation wbilst Knnpp walked about 
by the ;irst possession, wh ether legal or illegal. the office. ~Iul vahille moreoYer declares tbat 
lf the defendants on the lOth Dec. illegally ob- Gritfin told him that the bonds were here. He 
tained possession of the bonds in question at also says that he told Payette, the gaoler tbat 
New York there was a commenced illegal bold· be wished to see one of the plaintiffs' agents, 
ing tlLere · 

1
tbe delit was complete tbere and arose and that in consequence of such intimation, 

there I~ other words, the illegal holding corn- Mr. Perry, the plaintiffs' inspector, called upon 
menc~d at New York, and the coming with the him. He a.lso deposes tbat he bad not after 
bonds into Canada on the 12th did not change his return from Court on the 9th January asked 
the origin of the delit, and wherever the origin to see Paxton, and finally he adroits that be 
of the delit, tbere was the origi~ of th.e expects a portion of the reward of $10,000 
cause of action founded on the deht. So 1f offered by the Royal Insurance Company. 
a con tract is made at New York, and the debtor With reference to admissions by one party 
cornes to Lower Canada, his debt exists1 _but ( cotrespasser) they do not av ail against his co-
the cauae of action remounts to the ongw~l tres passer, unless they form part of the resgestre, 
contract. By using the worrls of the Consoh- wbilc tbose which amount to mere admissions 
dated Statu tes, "no cu,pias on n. foreign cause or narrative of past events cao only be received 
of action, our statute includes both contracts against the party making them.-(T~~oylor §5341 

and delits' as causes of action, and excludes ca- R. v. Blake 6, 2, B. 126.) 
pias in hoth cases. It was held in Silverman's The first question presenting itself for consi-
ca.se that where a note was given in Montreal deration is, whetber the affidavit upon which 
for ~ debt whicb originated in the States, no the writ of Capias was based, being shewn to be 
capias lay. The note was ~e~d to remount to the affidavit of a per3on not having a personal 
the place where the debt ongmated; although knowledge of defendant's indebtedness to 
it was acknowledged bere. Now, why shoulda plaintiff, - is not thereby utterly destroy-
liability founded on l;\ delit committed at New. eù. And such being the case, whether all the 
York not be treated as havjng originated there, evidence adduccd under the commission on that 
and as "a cause of action" prohibi~e;l? How point is not illegal, and should be rejected from 
cao it be pretended that an illegal l~olding of the record, and defendants discharged on the 
bonds or other personal property (wb1ch all ad- ground of want of proof of the existence of a 
mit was the consequence of an alleged illegal d<>bt by defendants to plaintiff. Under the clause 
obtaining possession thereof at New: York) cao of t~e statut~, th? evi,lencc o~ ~uch inde?ted-
of 't elf be treated as a new and 1lldependent ness 111 the aflidant must he poslttve n.nd dn·ect, 
a 

1 
s f action merely by ignoring New York deriV'ed from the personal knowledge of the per-

~s ~~e 0 
lace of the delit and alleging a holding son mn.king it. An affidavit to the effect '' that 

· tb p "ty of New Y~rk. 'rhere is . ·defendant is personally indebted to plaintitl' iu 1t e ·Cl the affidavit and one in the declara~wn. aïsum of $80, as the deponent bas be en inform-
Ît ~~s:/~s the bonds were '.' illegally obtamed e~,' is insufficient, and a ~u.pias issuing thereon 

~ of (witbout nammg the pJace), and -would be qunshed on mot10n. 
possesillOO 1 , The attempt .

1 
. 

1 
being illegally held in Montrea · . . in 1. Archbold's P., p 6:35. Schrroder on Ba1 ; 
to restrict the wbole action to the holdm1 ce p 42. In this case, it is true, Rou th swears pos-
Montreal· the designed omiss~on of ~be t al itively in his affidavit, to the facts that def(m-
where th~y were illegally obtamed, !);l'lB~ c ef; h 1 dants obtained illegally, the bonds, that they 
from the wish to get rid of the statu_te, ':~~cer now hold them illegally at .\fontreal, and 
prohibits capias on every con tract, deh.t or n- 1 have refuserl to deliver them np ; but when ex
cause of action origiD;ating in a forelg~o~~~ n amined as a witness, he aùmits that he never saw 
.ry. In case of a fore1gn contra~t the l'al.Jilfty ' the bonds, and has no persnntll know~edge of the 
delit rema.ins; in case of the deltt the. t l'lia- facts he bas sworn to, saYe the makmg the de
remains. the action founded on the de~ tt 0 maud tores tore. He cannot even swear that they 
bility re:Oains but there can be n~ cap~as.d fen- refused to restore them ; his affidavit, thr.refore, 

.M:r KERR followed, aoc}. ~a1~ t e e. 
8 

is destroyed, fot· his evidence mnst be taken as 
dants' were arrested under a ~r!t of cp.p 1~1~ cxplanatory of, as incorporated with it, and as 
. d at the suit of the pl:untlff '!pon b' h all his allegations are fonmletlu pon information, 
lsffisude 't of H L Routh their agen~, ~n 

1
W lCd 1 derived from others, and not on his own persona! 

a av1 . · , e JOint y an k . . . . 
't alleged tbat defendants wer . t'tf ·n uowledge,thc affiùant 18 of uo more n.va.1l than 
1
, was 11 and ersonally indebted to pla1n 1 ~l if the words "as deponent has been informed," 
:sehvera y f $zl4 000 America.n currency~ efqutbe \ were added to statement of debt,and consequent· 
t e sum 0 ' ' · the amount o 1 h · f f tb ·~t f d '-t v- 00{9 •urren~y be1ng . d 1 · _ y t ere 1s no pooo o e ext::- en ce o any eu , 
to :._;)'b ~s-the ~rope,:tyof the sa~11P ~r which is cqui\·alenttoproofofits non-existence, 
s~;er" b~nl they the said defen<J.ant

0
s 1 

• egba ry de non exilitentibus, &c.; is there any proof of the 
ttu,- w tCl the lOth ecem e, _ ..__ . , . -
obtained of on 

bo!lds ever na v mg oeen m Uanadn.. There is no 
~vrdencc on t!1e recorù to justify the assertions 
m the affiùav~t1 t~at the detendants were about 
to leave the I ronnce, or that they had secreted 
o~ '~cre about to secrete tl~eir· estn.te, &c, 
~nth m.tent to de~r:aud. lly the Cn.pias Act, it 
1s prov1ded, tl~at Jt . a party !ll'rested shows to n. 
~uùge of the 8upenor Oou.rt on snmmn.ry poti
twn, that the cause of actwn for which he h d 
been. arr~ste~ arosc in a 1oreign country, he sb:ll 
~bt~1~ h1s dtscharge from cnstody. By the plain
ttff tt IS pr~tendc?, that it is a matter of no im
portance m . th1s case wherc the Iarceny or 
wrongful tn.kmg _of the bonds occurred. 'l'hat the 
wrongful detention and refusn.l to restore them 
~ben demandcd wherever the same occur givo 
nseht~1t1 hc c

1
audse of. act~ou in the place' wher! 

suc 1 ega etentJon I.S continued, althongh 
that place may not be the same as that wherein 
the larc,e,ny or wrongful ta.king of the bonds oc
curred. l~at consequently,in this case thewrong
fnl detent~on and refusai to restore having ta
ke.n p~ace m c.anada the cause of action did not 
anse ma formgu country,although the original 
larcen! or wrongful taking was effected in New 
Yo~·k, m the State of Xcw Yor·k

1 
one of the 

Un.Itecl Stat.es ?f America. On the part of the 
defendants tt. 1s pret~nùet~ that the larceny or 
wr~ngfr_Il tak_mg 111 New l ork is the ca 11 se of 
actwn. m th1s_ case, and that it consequently 
n.rosc .m a forerg~ country. It bccomos neces
~ary, m the first mstance, to establish the mean
m.g of the ':o:ùs "cause of action." In cases 
?f ~on tract lt 1s perfectly clear, according~ 
J unspmùence, th at a portio , nt 1 events of 
the cause of action arises where the contr'act 
was made. Warren vs. Kay, G L. C. R., 4.fJ2 i 
Jackson vs. Covwortby, 12 )L, 41G; 1 Felix, p. 
222 ; Senecal and Chenevert, 6 r.J. C, J., p. 4ü. 
But I am inclincd togo even fnrther and to ac
cept "la jurisdiction 11peciale de l'obligation" of 
the Roman Commentators as the jnl'isdiction 
within which the cause of action on that obli
gation arose. It is unnecessary here to enter 
into the questions roga.rding contracts 1 shall 
content myself with in\·estigating the Juriadic
tion speciale de l'obligittion arising from the 
commission of. a détit. :\nd, firstly, no doubt 
cao be entertamed that, 1mmediately npon the 
commission of a délit, for instance, a larceny-ur , 
~ron_gful taking of bonds arise not only the ob
ligatiOn to restore or pay tlleir valne on the 
part of the thief, but also the rigbt of action in 
favor of the proprietor to recoTer the bonds so 
stolen, or their value. l\lackelday Ms., §482, 
485, p. 233, n. (4) (13); 2 Saviging Oblig., p 
46, 449 j 8 Saviginy D. R., p. 2811 23i, "Quel est 
le véritable lieu d'un acte obligatoire? En d'autre 
termes. Ou prend naissance une obligation? 
La réponse a cette question est souvent assez 
difficile ; nous allons donc essayer de la faire 
réla.tivement aux trois espèces d'actes oblio-a
toires les plus importantes; les contrats les 
actes unilatéraux licites, les délits." B Sa
viginy D. R., p. 231. Ho tbus answers the 
question so put by himself, on the subject of 
délits: "f.JI\ jurisdiction ~pecialo que constituent 
lei délits est étrangère à. l'ancien droit romain 
elle ne date que du temps des empereurs. Mais 
depuis elle a. été si generalement reconnu que 

1 dans les lois elle est placée sur la même ligne 
J que la forum domicilii, con!ractus rei sitœ ... 

j 
ln. compétence du forum delicti n'est suhordon
née ni an domicile ni à aucune circonstance ex
teriéure autre que la perpétration même du 
délit. Cette jurisdiction a donc une nature 
toute particulière carelle ne repose pas sur une 
soumission voluntaire, mais sur HOt" soumission 
forcé", consequence immédiate de la violation 
du droit dont le delinquant s'est rendu coupa
ble."-8 Savigny D, IL, p. 237. "The forum 
delicti,'' says ·westlakc, "is n. conception foreign 
to the oldcr Roman law, but placed in the im
perinl times on a le,·el with that of contract, so 

1 

that the plainti!f could choosc hetween it and 
the personal fornm. lt dor..s not rest on pre
somptive submission, bnt on tho mere breach of 

1 

the law, so thnt it needs none of the accompany
ing circumstances which, ai guides to the ex-
pectation of the pnrties, are required for the 
forms of the contraet where that is not c.xpressly 
fixed on.''- Privute Tnt. Law, No. 108; vide 
also 114. 

" Every authority ,,-hich traces the force of a 
contract ot· of an obligation quasi ex contmctu 
to the local ln.w nader which the agreement or 
the act is matie or donc, may, of eonrse, be of 
equal :wail to trace the obligation arising from 
a delict to tho local law under which it is com
mitted. 'l'he same conclusion follows from the 
generally reC'o;.{nized forum dclicti, combineif 
with the r·pnsiderations whiC'h, in ali cases, 
assert the law of lho proper jmisdiction as that 
which mn 'the appliN1 ir Lhe cau c emerges else
where."'-We:>tlnke, Xo. 237. 

In Mnine's Ancient. Ln.w will be round the 
following wot·tls :-" l)ffences which we ure 
uccnstomcù to regard rxclusively as crimes are 
exclush·ol tren.tctl as torts, and not theft only 





.. roe out, or any Judge of the onrt, wl.enca 
"any proces=~ has issu€d to arrest a peraon may 
"either in Term or Vaco.lion, order sncb per"o~ 
"to be discharged out of custody, if it is mado to 
"appear on summary petition and Eatisfa.ctory 
"proof, either tbat the defendant is a prie~t or a 
"minister of any religions denominH.tion, or is 
11 the age ot seventy years or npwards, or ia R. 

"temale, or {hat the cause of action aro.~e in a 
"foreign country, or dois not nmonnt to forty 
"dolhus of Jawful moncy of this Province, or 
"that there was not sufficient reason for the be~ 
"lief tba.t the defendunt wna immrdiateiy about 
'' to }Pave the Province with frr.udulent intent 
" wbere tbat is the Ct\use S.8Signed for the Rrrest' 
"or tbat the defendant bas not eecrP.ted, or wa~ 
"not about to secret, bis propetty witb such in~ 
"tent, wbere that is the cause nssigned for auch 
" arrest.'' 

This Statute;""tbo' cnacting general rulcs and 
provisions, applicnble to f:.rrest under ci':'il pro
cess, it will be seen a!eo clearly enumerP.tc!! the 
exceptions, among wàich is feu nd the case of the 1 
cau$e of action arising in a foreign countnj; and 
l have simply to determine what, in the present 
instance, is the cause of action, according to the 
technical mesning of the words, and wbere that 
cause of action M·ose. The clause of the Sta.tute 
above cited se tt les the rest. N ow, according to 
th'3 plaintiffs' own ehowing, they lost possession 
of their property by tht-ft or robbery, on the 
lOth December last, in the City of New York. 
I think they bave also establiebed tbat the dPfan
dants are the robbers-that they fl.ed immedia.tèly 
to Canada -tha.t they deta.ined the bonds,-re
fnse to restore them or di_sclose whne they are. 
Upon the facts thus establis~e~ in evidence a 
civil remedy arises. The p1amtlff:il seek to re
caver the valui of their property by an appeal to 
our civil tribunals, and commence their proceed-

' ings by arresting the defendants un der a." capias 

1 

ad respondendum," and I am to determme wha.t 
is the cause of l!.Ction in this caso. Is it the ille
gal takiog elone? Is it the conversion orfr~udu~ 
lent detention of the bonds, oris it the refusn.l to 

1 
return them orto disclose where they ~re 1 Are 
there so ro!\nY eeparate caunes of act10n, or do 
tht'y, all combined, only constitute one, the sa me, 
and the reBl cause? It seems tome thE.'ae ques- \ 
tions ce.n be answered without much difficulty or 
hesitP.tion, and I am of opinion ~bat the ~ea.l 
cause of action is ma.nifestly tho 1llegal takmg, 
coupled with the conversion or fraudulent deten~ 
tian of the bonds. Their refusal to restore them 
in Canada is no more, in point of ).aw, than the 
refasal to pa.y a debt, contracted ln New York. 
r, of course, view thig questbn as one <?f law 
merely and irrespectlve of the mo:.-al considera
tions wbich the facte of the case suggest. All 
thq,t occurred in Canada,, so far as w~ know, or 
can suspect, is the cont1nued detention of. t~e 
bonds and the refusa! to restore them. Tb1s lB 
not th~ cause of action in this instance. I may 
reasona.bly presume, from the fa,ct !ha.t they re· 
fuse to disclose wher~ the. bonds are, tha~ they 
bave them in tbeir po:!sesswn, or un der tbe1r co~
trol in Oanada,-in other words that the;r ~t1U. 
fraudulently detain them from t~e plamtlff~ . 
There ca.n be no doubt but tbRt tb1s frauùulet;tt 
detention constitutes ati importn,nt element m 
the c!l.use of action in this instnnc~, M. tba r~fu
S'l.l to pay a debt ferros an essentuü n~g~ed1en_t 
in the c 11se of action ati~ix;g 0 11t c:! a. ~m.l obl~
ge.t\on o. r contract. But ven eo,

1
d ld.t::ns f~ll;Udl}-

lent detention of th~e bond :~ .• te ! t~ orJ~m m 
Onnada, or in New 1 ork? Pla.wly ~Il the ~atter 
phlce. It eommenced there,-;-wr.s !'1Imultll.n<"f!UB 
with ths illegal taking, a nd tt was coropl<'>te 1m· 
mediâtelv upon the perpetration of th.e robb~~·r· 
Thus tbê illegal ta.king,-the robbery, 1f you wul, \ 
occu~red in a foreign state,---t~ fraudulent de~ 1 

tention therefore bege.n, origina.ted there. It ma.y 
J.'e 1\l'k~d. mo oonr1 tb~~tt iu re l\td t9 the 

eontinued detent;;;f the bo àe1 lam lcft to deQl 
v.ith presumptions. Taere is no evidence wbat
eY'er of a conversion of the l:•omls iu Oans.na, or 
claowhcre as a matter of fact, tbough in contero
plntion of la.w it may be said t llat tho c9uver~ 1 
sion tcok -place immedia.tely upon tbe Illegal 1 
taking. 'rhcre is no pG~i' ive :prorJf th:ll thesn 
bondi! cver were in Ctt.urLda. I presume they 
wero ~nd I prE>sume, morcov.;r, th~t they are 
still În tl:e poREession, or l~ndcr thn c,ontrol of the 
defendant . But on tht, o ther bn.nd l bave wha.t 1 
may reg!\rd ns cor:clueivo evidence, as before 
stated thaii the robhcry -;ms perpetra_t~d, a.nd 
the mènnl detention ccmroenccd, in New Yt'rk1--· 
in othtr words that tbc entü·e canJe of ctw:i 
arase, originateà tbere, and not iu Oaue.rJa. ';o 
hold tho contrntr, in my j::~dgmcnt, would ln
volve us in difficulties not eo.sily overcome, an~ 
in propositions not very intelligible as proposl
tions of law. It was atrenuously contenued by 
the pi intiff's counsel that tho fraudulent s._nd 
con~inued detention of be bonds, coupled w1th 
the :-cfa. a.\ 1.0 rcs tore them, was a new Cd.USe of 
action, arÏSÎllg whe;:~Ter the ddenè.ants ~i.'nt, 
even if they pr'.ssrù from the dominion:~ of one 
sover ign state to another: ~ha; the 
mere t'act of the dcfendauts bewg ln Oana~a 
witt. rbeir prvpcrty und er the circumstances dis
clot:rd gave them, the plaintitfs, a right o~ re.me-
dy by capia,~ Tba.t altho,ugh the robbery yvas tle~
p~trated in New York, the defcndltnt~ lll?-me.dt· t 
at l • til}d to Canada to couaummate the~r v1llamy 
therc; and the re, whc!'e the plaintiffs first found 
them, end wh~re they first becnme full.Y aware 

1
0f 

treir being tho tbieves, they have a. r1ght to tue 
m.ost 'garous remedy tho law hRS placed at the 
d!spo~'li of ac e1itor. 'rhat rob~rs are an ~x-
c Ptional cl >~s of men, ai.ld must l>e dealt Wlth 

ccordin ly in an exceptional mn.nner. ~_hat 
the causes of civil actions ari:;ing ot:t of cmnes 1 
()rdelits, shonld not be dealt wit_h.m the samo' 
m nnE.'t' IlS those resulting !ro_!U crytl c~t,:o.cts. l 

'l'hat tho ·• lf x fori" and not tne " 1-:x loci con~ 
tractoa,'' or in th is cat:e not the "lex loci delie· 
ti'' governs tho remcùy, &nd that ùy the law of 
Canada, in a case like the present, arrest on civil 
procees would be one ot the means whicll our 
Courtawould sanction in enforcing such remedy. 
It wa.a aleo urgt d tbat in viow of tbe facts 
provcd, thc~e defendants should. not b aUowed 
to ev do the opeta.1 ion cf o Ir la.w upon the 
grounda set. for th hy tbeir Coansal. 'i'ba.t , in 
tact, th <:a.u-:o e>!' n~ticn to ell ronsonsble iutent, 
n for ilie pu:·po 2 ~s of tùis c~S"', oro ~e ·n Oi>.DP• 
de. .T 0 d~!1bt .th~ re is rmu·~h for ,o ·, nll this, but 
r.s t ne\7 .. 10 i;J.C•S bc.orc ID('1 tbese nr ume t: 
~ond ibe~ gr.nerali iea are net decisive. Whnt is 
1-rov d or m1l.y be presnmrd .to hll.-e tal~en pbco 
il> O:maan, in reg~Ard to this mo.tter, con:;ti
tntes no now clement in the cunso of action. Tho 
defendants wero liabll;l upon civil proc'3SB in New 
Ynrk, if liable :1.t ail, to ths su~a extent, and 
perbaps in the same way, they are lia.blc hero. 
Tbe:r commg to Can!ld~> mekes no change in 
t eir o:iginal liability, or in the cJ.use of s.ction. 
1 am not awara of any precedent, nor h!i.Ve we 
mu ch law, cxcept aome elcmentary dicta, to guiùe 
ua 'n. tllis matter. But baving b~stowed upon the 
cnsa very can~ful atteutio~, 1 am forced to the 
conclu:Jion th t the whole cause of act!on.in the 
prer:~e nt inS Ul.::JC.P, as bofor=- st!lteà, urose in New 
York-tùat it existcd tbere whollv and entlrely 
bcforP~ the dc~fendfl.nts rellched Canada-and that 
no adaiti:m to tbat cause, nor any modific:ition 
of it llns taken piace s!nce their arrival hero. 
Taking thi:J v'ew of tho l:l1ter, reluct!'ntly, but 
w!thout much hesitation, J feel bound to gr:\n.t 
the pr.eyer of the petition, and to libt: rr.te the de
fend t~nts. No doub t it is a hard case, 
Our ste.tute may bo def:3ctive, but I 
think not. In any co.se, l must ts.ke it 
as I find it. I am only the orgs.n ot the law, and 
a~ such l am bound to interpret it a.ccording to 
my understanding of it, and to apply its provi
sions wit h a strict and scrupulous adherence to 
ite letter, wherc its langun.~e is peremptory s.nd 
unqmbiguou~. In a c11se like the present, bad it 
been possible for me to entertain a s~rious ùoubt, 
-could 1 ba•e fcund in the words cf tho statute 
any uncertainty, nr thn.t kind of elasticity, if I 
may so express it, whicb would have ennbled me, 
in the comcieatioua diecharge of my duty, tore
fu2e the defendant:.' a.pplicntion, 1 ehould bave 
dcne eo. 13ut sa it i:.J, the law, and the facta of 
the ease, however atrocious the l:l.tter may be, 
compcl me to decBe i:l thPir f9.vour. 

ROBBJ;~RY OF HOY J.., TNSU.ï 
lL N ig OO~IP,\NY'S .BO~DS. 

SUPBRIOR COURT. 

SATURDAY, FEn. 16TH. 

Present, His Honor Zlf1· •• Jnstice l\lo;..;K. 

This case, for qun.shing tl!c capias lssned at 

the instance of the Royal Insurancc Company 

1 

against two persons named Kn:tpp and Griffin, 

came up for ai·gument before his Honor 

:\fr. Justice l\fouk on a.turday. Wc regret 

thnt our reporter was not in Court to 

1 take down the remarks of Mt-. S. P.ethune, 

\ Q.U., who, with Mr. Carter, Q.C., appe<tred 
for the Company, and against1he defendants. 

But wo understand tbat his rema::ks were sub

stantially the same as those so ably offered by 

his colleague. r.!J-. A. Robertson, Q.C., and 

Mr. Kerr were for the defendants. 

l'Ir. Robertson, in opening the case, spoke as 

1 follows: 

l l\[r. A. R~B~RTSON, Q. C., who n.ppeared 
on the part ot Gnffin et al, argued tbat no capias 
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could be issued on a liability like this, though 
thore migbt be a right of a9tion. In Engla 
by 21 Geo. II., cap. 31 it was enacted that 
in all cases over .±:101 ca.pias might issue on 
affidavit of a right of action. But in Can-
ada there must be an " inùebtedness ;n 
the capias and action are distinct; the capias 
may be lost, while the action may remain. No 
judgment could be cited maintaining c!tpias by 
any higher Court, on a cause of action not 
founded on indebtedness, on a debt sworn to. 
The learned gentleman cited the case of Beard 
against Mr. Isaac, in Review, decided on 30th 
May lnst, where a person came from Liverpool 
and hired a vessel and cargo, and refuscd to 
carry out bis contract. A capias was issued 
charging him with the difference between the 
rates of freigbt. Badgley, J., held that in com
lllC'rcial cases, where there is a moncy loss, on a 
contract for money value, capias would lie. 
This went far, but not to the length of saying: 
'' Y ou took and c?nverted .my property, e. g., 
my ho~se, and are mdebted m its value ; there
fore, I bave a right to ca.pias/ 1 The illegal 
holding possession o{ bonds or any persona! 
nro~ty in Canada, if a good ground of capias, 1 
must cover the~--or~ .... al possession 
1\ond holding of real property to~. ro-

A. perty is as much favored as personal. Tpe 
\ capias must be for a debt, and that must be r 

clearly sworn to as a present indebtedness to 
. ~ plaintiff, and indirectly a.s resulting from delits. 

or even felonies. A capias will not lie by, sa 
ing: You Rttempted to mm·der me (say in New 
York); you eut otfmy arm, therefore, I can ca
pias you. Secondly. there could be no capias 
on any cause of action arising ont of the Pro
vince. By the Consolidateù Statutes, p. 8101 it 
was enacted tbat "the Court or Judge may 
order any person to be discharged out of cus
tody, if it be made to Rppear, on satisfactory 

In conclusion, 1 would remark that our Ll'gi!i
lature having employed lsnguage so intelligible 
and so decisive, I must assume ti;lat the law 
means precisely whr.t ia tbere so cle 'rly enacted, 
-no more and no less. And I a.m ot OJ>inion 
that the letter and the spdt of the ls:-.w sre bere 
m pcrfect hnrmony, and thnt thi~ exo~1ption 
f10m arrest on ciTil proceR3, to be fonnd lll the 
st11.tnte h 3 nt>t been made without good reP.son. 
Were i t la wfnl to srrest foreigner11 bere by capias, 
and to detain ti:lem in confinement upon civil lia· ~ 
hility, arising out of crimes or. deb~ts Rlleged to 
have been perpst.:ated in fore1gn States, s~1ch a 
mode of proceeding migLt lead. to meal· . 
culab1e abuse ~:.nd ha.rdship iu indivi· 
dual cs.!le:>, aod migbt, more~ver, ba fraught 
with pt!rilons consequences .. 1 am a.w.are .that 
this ia not a ca~e of mternat10nal law. Ne1ther 
trelltits, rtor the mutual co?lity _h::tween na· 
lion~, CIJffie under my cone1d~rntlon. l have 
uothing to do witb eitber, nor h~ve l to . nalyze 
cr diseuse ab convemente, or ab mconve!l~e1~te ar· 
guments in this mlltter; but my dn~Y: IS Hmply 
to dec1de a que5tion of :~1umc1pal _la'v.; 
but in doing so, I may state t~at 1~ JB 1 
easy to conceive instances. wbere :pa~ti.es m1ght 
be subjectcd to long detentiOn upoo ~ml process t 
in o~pr.tt •• .. nd " 4-'t w t'do • p .1 • .h 

proot~ that the cause of action arose in a foreign 
country." The learned counsel cited numerous 
cases to show that the whole ctwse of action must 
originate iu Lower Canada, ot· there could be 
no capias. He quoted from the clause in the 1 

affidavit anù declaration maùe in this case, 
whicll snid the defen<lants wcre indebted in so 

criminal charge in the county V!bere tbe c~1me 
wss {'.}!eged to bave bt!en comm1tted. B~s1des, 
it would not be difficalt to aupposP- a vunety of 
car.;ea in which false or doubtful accu~ati<?ns 
miaht resnlt in flagrant injustice and mJschief, 
unÏess specif.\1 provision e.xisted to uvert auch 
consequences. · 1 

In my opinion our L~g!81ature bas w1se Y 
guarded agaiust the posstbihty of. s~ch occur
rences and a.lthougb, in tb1s case, Jt JS mucll to 
he reg~ tted tho.t my decision sbo~1l~ C?~e to 
the relief of vag11bonds aod professwnal alnaves, 
ut~der the circumatances proved, yet, on the 
otber band, J must look to the statute an~ to 
the facts r,stabliahed, n.nd not to the cba.ract~r of 
tne defendante. - f 

It would be in the bighest degree d~ngerous or 
1\DY court ~r judge, without tbe c.xpr~ss, th~ 
clearest sa.uction of the lnw, to cetabh:!u a.,P!e 
cedeut a•1ch as tbn.t contended for by the p.s.!n
ti!I';;. Tbe petition!.l are, therefore, grnnted. 

mu ch, beiug the amount of bonds, &c., '' which 
( the defendants illegally obtaineù. possession of 

on the lOth Dec. inst., withont stating whe1·e, 
<t and.which they now ill.egally holù. in their pos
~ sesswu and under the1r control Rot the city of 
}

1 Mon~t~al." The declaration says tl10 defendants 
~ a.re ~01ntly and severally iudebted to the pln.in
tl tiffs ID the amoun t of bonds claimed, " which 
1\ they illegally obta.ined possession of on the lOth 
~ De~. inst., and wbich they now illegally hold in 
, t~1e1r possession and under theit· control in the 

1 

. City of Montreal." There is but one phrase, one 
l se~tence, one cause of debt, one cause of action 

-11legally obtaining possession (somewhere not 

1 

nai?ed) and illegally holding, in Montreal. 
Th1rdly, the proof estaùlishes tho loss of the 
bonds at New York. 'fbey were missed after 
an interview of defendants with .McDonald 
pl~intiff's agent-be says sorne fifteen or twenty 
mmutes after they bad left the office, a.nd they 
have uever been seen since. But this witness 
does not swear as to the indebtcdness of the de-

. fendants, or that they took the bonds. But ad
~itting for argument's sake that the bonds were 
Illegally obtained possession of, it must have 
_?een at New York. This is affirmatively sbown 
hy plaintiff:''s own witnesses, and t!Je cause of in
ùebtedness as \Tell as of action arises certainly' 
out ?f I~ower Canada. The preteudeü "illegal 
~oldmg in the city o~ :\Ion treal:'. is ~ot pro\·eù. 





had matie a statement. case 
in a nutsbell. Mr McGibbon bad felt Ryan was 
not treated rigbt and taken the claim. 

Bis HO NOR thea charged the jury at consider
able length, to the em~ct that the evidence of 
Ryan migbt be considered a3 rehable, and bad 
been corroborated by that of otbers. lt bad been 
urged it was impossible auch an amou nt of pro
party would be destroyed by auch a fire, but 
tbere a.ppeared to be no evidence of fraud. Once 
a.dmittin't that goods ha.d been stolen, it would 
be difficult to stop at any a.mount. If, therefort> 
the jury were sa.tisfied tha.t goods bad been etole~ 
at the fire, the losa must be borne tor the Insur
ance Company. His Honor then handed a series 
of questions to to the jury, agreed toby the 
counsel on both aides. 

The jury then retired, and after an absence of 
half an hour came into Court. 

The questions and answers are as follows :-
1 Did the defendants execute in favor of Ryan 

and Panneton, named in the plaintiff:~' declara
tion, the policy of insurance firstly del:lcribed :tn 
plaintiff~' declaration, at the date and for the 
amount recited by said declaration 1 Y es. 

W as sa.id poltcy destroyed by fire 1 Y es. 
IJid tbe defendants make and execute in favor 

of sa id Ryan & Panneton the policy of insurance 
secondly describPd in plaintiffs' declaration at 
the date and for the amount alleged by plaintiff? 
Y es. 

Were Jobn Ryan and F. X, Panneton doing 
business at Three Rivera as mercbants and co
partners, under th~ name and firm of Ryan and 
Panneton, and interested in the subjects insured, 
at the dates of the poliCies, and up to the time of 
the fire. in the sum of $12,000 currency or tbere
abonts 1 ThE-y wer~. 

Did Ryan & Panneton, by deed of transfer, as 
alleged by plainti1f, resign, transfer and make 
over to plaintiff aU their right, title and interest 
in said policies, and their rights and claim 
against defendants, and was such transfer duly 
served upon and signified to defenda.nts? They 
did, and notice duly served. 

Is the plaintiff the true a.nd only owner of a.ll 
rights and cla.ims a.gainst defendants, arising 
from and out of said policies, and bRs he been re
cogni&ed as auch by defenda.nts? Y es. 

Were the premises ot said ,Ryan & Panneton 
a.t Three Rivers, on the sixth day of Marcb, 
eigbteen bundrt:d and sixty-five, pa.rtially des
troyed by tire, and their stock 10 trade partially 
consumed 7 Y es. 

Wha.t was the cause of the said fire 7 Un-
known. 

To wha.t amount did the said Ryan & Panneton 
susta.in loss or damage by fire, to-wit, at the da.te 
Llentioned in the pla.intiff's declaration, in re
spect of the property referred to in the policy 
issued to them by the defendants ? $2,243 95. 

Were any of the goods of the sa.id Ryan & 
Panneton covered by the said policy stolen, and 
if so, to wbat amount and vahle, on the occasion 
of the sa.id fire, to-wit, on the said sixth day of 
March, eighteen hundred and six.ty-five 1 Cao-
not say. 

Did sa.id Ryan & Panneton fortbwith, and \ 
within the delay required by sa id policies, to-wit, \ 
the 7th day of Ma.rch, 1865, a.t Tbree Rivera, a.nd 
t!.lso at Montreal, give notice to defenda.nts, and 
deliver in an a.ccount, ~~;iving particula.rs of their 
lo~e under oath the fifth day of June la.st past, 
and offer all information to detenda.nts, aud make 
cls.im to the pa.yment of said sum a.foresaid of 
and from defendants 7 They did. 

Did the said Ryan and Panneton, by their claim 1 
in writing, claim from the defendants the sum of 

1 

two thousa.nd two hundred and forty-three dol
lars and niuety-five cents, and wa.s auch claim 
false and fraudulent, and did it con tain a fraudu· 
lent misstatement, in the terme of the twelftb 

1 condition, endorsed on the policy i.asued to to the 

& id '1'. o1n• Rt • 'b;t, \ feudatta 
;:laid am unt wna ela. med but 'Witbout fra.nti. 

Did eaid Ryan & Panneton from the time or 
making satd policies, un til the date of sa.id fire, 
fully pay defendants the premiums and sums of 
mooev ùue upon said policies; and were the same 
accepted by !.lefandants 1 They did. It was ac· 
cepted by detenda.nts. . 

Were sa.id policies at the time of said fire 10 

fnll force and existing 't Y es. 
Did the ldefenda.nts, to wit, on the 8th day o~ 

May, 1865, tender to the plaintitl' the sum of 1 
$744 10, a.s indemnity for losa or damage by fit·e, 1 
sutltlred by the said Ryan & Panneton on the 

1 

goods and property covered by the policy issued
1 

\ 

by the defendants to the said R & P., and was 
auch tender sufficient, 27th December 7 Defen
d~nts did tender auch sum, which wa.s insuffi- \ 
ctent. 

LEGAG INTELL'IGEJ.\'OE. Ol 
Tim BTOLEN BONDS OF THE ROY AL INoUR.A.NCIE 

COMPANY AND TRi NEW YOlUt ROBBBlRS WHO 
TOOK TIIE!I!• 

ln the c~se of the Royal vs. Knapp and Griffitl, 
m the Superidr Court yesterday: 

. In delivering judgment in this cause Mr. Jus
bee Monk said : 
T~is case bas been brought op on two petitions 

to hberate the Defendants from imprisonment, 
'!Jnder a capias ad respondendum, issued a.t the 
ln3tanca of the Plain ti ifs on the affidavit to bold 
~o bail, made by Mr. Routb, and which ilets forth 
10~1bst~nc~: 

'l'hat the defe~dants are peraonally and joint!y 
and <r!erally mdebt&d to the plaintiffs in th j 
sum of $214,000 U. S, currcncy, being the amoun~ 
of ~~o several bonds, coupons of bonds, and c:e
cuntlea çf tho Government of the United States 
of Amcncg., th~ property of the pln.intiffs, which 
the dofendants tllegally obtaiued possession of on 
the 19th D~csmber, !!-nd wblch they now illegal! 
bold m t~en~ possE>sswn o.ud nnder their contre) 
a.t the City of Montreal. Tbo.t deponent h~ th 
perso~ally qeman4ed from the defendants the ;e. 
storatwn of the sa1d bonds nn secnritiea bat th 
defendants bave wbolly refusect to restore the 
same o~ any par~ thereof to the plaintiffs, and 
tha defendants. s~ll reta.in and secrete the same 
from the plnmbff&, so tbnt the plaintiffd are 
wholly unable ~o revendicate or attach said 
bon~s a.51d certtficates. Tha.t the deponent is 
cred1bly 1~for~ed, huth every reueon to believe 
and doth m h1s cons~ienc~ believe, that tha satd 
defendan.ts are new tmmedia.tely about to letlve 
th.e Pr~>V!ncc of Canada, and abscond tberefrom 
wltb mtent to defraud their creditors and the 
Royal lnauranco Company in particu'lar and 
more~ver h':ve secreted and nro iecreting' their 
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prop,,rty w;th lntent to defraud their creditors 
a_nd the sa1d Royal Insurance Company in par~ 
tlcular. And for reasons of his belief deponent 
~vers : Th at the .defendants are citizens and sub
Jects of the U mted States of America and are 
me"!'ely here in the city of Montreal tem'pora .. ily 
that they have no domicile in Oa.nada, either per~ 
sonal or real; that deponent bath beeo informed 
by John S. Ynung and John Jourdan both of 
New York,.police d~tectins, that the d~fendants 
nre profess10nal ~hleves and immedia.tely about 
to l~ave the Pro":'ntce of Canada, without any in
teohon of retur~u:~g thereto; tha.t ddponent bath 
moreover been mlormed by Anthony B . .McDon
ald, Insur!\nce Agent of New York, tha.t the de
fendendan~s. are po~sessed of the a.foreeaid bonds 
and ~ec?r1t1es, whtch they refuse to give up to 
pla~tlffs a~ent, and tba.t tte defendants are se
cr~;mg S!lld bonds and securities, and secretly 
en .... eavormg to sell and dispose of the same and 
convert the proceeds to their own use and ad
Tantage, and tbat unless the su.id defendants are 
arrested under a ~r.it of capias ad rup. , the said 
bonds and secur1hes1 and the said debt (the 
value t~er~of as, aforesaid) will be wholly les ~ to 
the pla.mtlff:~. 'Iha.t deponent saith, that without 
the ~enefit ?f a wn t of capias ad resp. against tbe 
bod1es o~ ~ne defendante, and a writ of attacb
mentt ~ame arrot, for the purpose of seizing and 
attacmn.g auch movet.ble ests.te and effects as 
mar ~e lU .the posse~Bi?D of the defend9,nts, the 
pl~mtlff wllllose satd oonds and certific:l.tPs and 
sa1d ~cbt. or sustain damage. 

Th1s nffidavit was made on the 20th Dec On 
the 26th of the samo month the defenda.nts ap
peared eeparately, and severally moved te qua.ab 
because ~ha affidavit did not discloee any legal 
and suffiCient grounds cf debt ag~iost the defend
Rf! tB,, and .tbat the cause of action did not arise 
wtthm this Province. 

Ju.dgo Berthelot dittmissfld both the motions, 
hold10g that the defendants were rendered liat>le 
by the tact of their beiog found here with the 
property in their possession ; the owner of Qtolen 
property bad a ngbt of action s.go.inat the thief 
~he:ever be f_?und him with the stolen pl'Ope,:ty 
1!1 b1s possesswn. In this case it was not mate
ria~ wbether the property was atolen here or in 
New York. 

ln this decieion of the leo.rned Judge I entirely 
concur, both as to tbe sufficiency of th~ affidavit 
pe: se, and soto the right of action against the 
thtcf wherever, h~ may be found; nor did Ion
?erRtand the aefenda.nta' counsel, in the present 
tns~nce, to contest very strenuously the right of 
actwn. merely .. I underatood them to concede 
the pomt, and 10 any C!lse, 1 eotert~in no dnuht 
about the law _in tbB.t resp~ct. The que~tion 
h~re, however, u not r.s to the r'uht of ectt..>n 
but~+ to the .right ot arrest and detention u.nde; l 
a wr• u of captal ad reapondendum 1 in t" face of 
th? f ~~ . pr_oYed on these petitions. KeeDibg 
thl~ dl~tmctwn clea.rly in vle w, r procecd now 
to.mq~m~ into the merits of the defendllnt's a.p
phcatwns. 

. Ohapter 87 of our Ooneolidat~d S~atutes pro· 
VJd ~bit~ 

"Tto Court, or any J udg of the Court, ubence 
11 any proœes b!:.S iesued t0 arrest any person, 
"may, citte: in 'J:'.:;rm r Y noatior., ord(,r any 
" sueh perwr. tc he dieclJatg d out of cu:.toè.y 1f 
1' it is nùde to nrpe·tr en su mm ry petition a.nd 
" eatisfa ctory p:- of, r ::.no~g other reaeon:::, that 
" the cau~o of acüon a.•o:;e in n. f~,.;rei •n coun-
11 try." -

U oder this pro vi& ion cf the Statute tho ùc:end
an t;J pressr,t"d each a petition to be dischf\l'sed 
from cust0dy, s.lleging tho.t, the cause, of a.ction 
for hich the rrest Wil.il mnde cro~r1 i•l th(} 
United Stn.tes of Amedea ~nd nnt in Canud~; 
th!!t no ouch debt as th1tt et.a.ted in the r.tlid:1vit 
exi:ted ; that the detend an t s were r:ot about lm· 
media tels ta leaye tlle Province r.;f Dan ad~. orto 
secrete their ~::state with in tant. to ·liefrat!d tueir 
creditors; and tinally, tb t the. verm nts of th-:l 
affidavit. were unirue. 

Upon theao pditious, the nls.iutifla:~ anrl deft::nd· 
ants proce:;d~d to ptoof, and it has b·.e:::, l thmk, 
conclusively esta.bl1Jhed, as st ted i1. tLe ~fiidt~
vit, tbo.t on the lOth of Dt:><.emuer la."t, the J•l.-ill· 
tilTs, who bad a. bra.uch in New Y urk, w~~rn pos· 
sessed at th ir office in tb t city, of tho b:mds 
euumers.ted jn tho affidn;\'it by }ir Rou tb; th a t 
on that dRY they lé~st po .essieu of thi:; propcrty, 
e:1d that it is p,t!ll illegal!·· w;tthelù from tbem. 

'rhe firat qu~stion ot' f'-c t.>. b. det rmined id, 
whether the def udantf!, fLS 1~ allebed by the 
plaintiffs, wera the par.tie~ \~ho fr»t~ 1nlent1y took 
tho bonds from tb<>phunt1ffs cffic•' m New York . ..... .. ·~1- ---

duced, thnt on the lOth Do;cember the defendao.ta 
called upon Mr. Ma.donnlù, tl e pl11intilf$' :lgf'ut 
in New Ycrk, and speke to im about effectir;g 
an insor:1nCP 11pon tudrlives. 'l' e con>et,a.t'on 1 
took place in an innH room of t e Il intiff 

1 
of

fice, and l~Lsted about twenty u inu~~R. beiog 
almont exclusive1y carried on betwecn 'Griffin 
one of tha derendants, Fmd. Mr. !scdonnltl. Dur~ 
icg ull tl..lis timo Knt>pp was wt.lking to · (f·i-fro 
occasionnlly passing ii!tO an n..djoiuiug rcom: 
where tbere wes a safe 0r vault, the ou.tl.'r dvo·· 
of.. wllich was open, e.ml the inn~;r one closod. I~ 
the innt:r com_ artment of this sare, O!' vr.ult, was 
a tin ' ox containiog the bo:Jd ; Tho defendanta 
fior.lly left, sayiog tbey would caU ugnin, and in 
a.bout twent)'· minutes 11 ftcr the1r dqm ture, t e 
agent ;,~lacdonald, :perce:Vild tb:>.t the bonda wc,ro 
mieai r;; the Uox conts.inin:; them haring disrp-
pcP.re . 

Tbia occur<t·d er.riy en he lO~b, and on the 
12th Ûl!·~ember, in tll.c for. ur on, the deten.ùau 
arrive at tho UttrwJ. Hot"l, ·o. •on ·e .. l, il on 
tbe 15th or tb~ U:ime rucntll ü: ·:.· ~ J linod 
them hera. '!'he d.efenM,'nt.- C.'l'c fr\l d to V•' 
beon bcfore thi:J ti.me, poor m••n n d ro"frional 
thieves. On 1he 20th Decembcr h~::' · re s.r· 
rt:sted Otl the capias i23Ued in \hi3 ctl.• JO, nd hn
mediately previous to their nrrtst, a.nd vtbile. it. 
ja.il.charge:l with .tbi3 rubb"ry, they b ui the fol
lowmg conversation with \ir. Routb, wh·~ visitcd 
them with .Ur. Ms.cùonald, to dema.n tb. • re!:ltor
ation of the bonds. Mr. H.outa sa : 

" 1 went down to the jail previous to the mo.k
" ingo( my affidavit. \Vir·..o T S-1'7 th ro. l told 
"th~m l had come down ~\bout :ùe bourl. ; that 
''my udvlce to them waa to giv them lW, and 
" get out of tba.t place. the i -il; I tui k 1~ was 
" Knapp that ti st spoke to ine. · 

1 

11 
"1'bcy, bot'1 denie~ ha.vi?g stolen. t,he bonds, 
or h Vtng them m thel~ po:scsmon. After-

11 ward~. when tllo conve1sation L"cam~ more 
"free, Kna:pp said :-'' 'We are pri ooer-= c.ud 
;: tbiR is not n place to uo busme~s jn:' We 

sha.ll soon be rcle eed, and muy tben cali ûvoc 
" you, and deal or do busincD:! witll you.' 

" He (Knapp) tben addressed .Mr. ?t acdono.ld 
:: and ha~ considerable conv rsation with lüm 

respectmg the vaine of the bonùs, upon w!lich 
"ho, Knapp, put his own vr.!uution, aud tben 
:: as.keq me wha.t reward wr.s otl'ered for he re

etttutlon of tbe bonds. I repli~d tCln tbouuand 
':dollars. H3 thcn said, ·Gentlemen, you muet 
"take us for pretty. God dam fool3 to giro up j 

auch tt smount tor such n sum.' 
" The otber defendant, Griffith, first was 

angry, but afterwards cooh;d down 1 end spoke 
" much ~othe samo effect tbat Kna.pp did.l' 

Qnestwn by Counsel :-" Did the e.id Griffiu 
:' Elate be bad &ny bor.ds in hi.:! poase•sio::t, or 
• h!td taken any 7" 1 
~n.~wer.:-" He did not t"!atinctly sa.y EO." 

. 1_tns.test1mony requires no corroboration and 
lf .lt dtd, tha t corro'oore.tion is fnruitll1ed o}' th a 
AY!dence of MacDonald, tho New York t geRt. 
Two men, res:poctivoly of tbo namc of Muhthilll : 
anU Paxtoo, wt:re examined by the pleintifl's, 1 
and they stc.to that they bad a co:wersatlon with 
the ~efendants in j!lil. 1'hoy r.y the defendaots 
adm1~ted they wt>re tho robbers of the bond::!, and 
de.scnb d, moreover, how tbe robberv was com
mitted, and that they bad tho;. ond ~afi!ly plant· 
ed lure w Canada. 

To th_is ~estirnony 1 a tt. ch hnt Jtttls import
unee; It JS e:s:.treroely iluprobablP., nd the 
s~atf':mcntil thcrein mado coutre.dict, in some p L· 

~lc.ulars, tbe evidence of .MacDo Id, d ao far 
1t I3 unworihy of cunfidcnce-it may be true or 
n,ot. In sny case, for the purpotPS f .hie dcci~ 
~lon, even admittiog it to he tru , I do not 1 g&td 
}tas msterisl The remarke, .how"'ver, of tlle de-
end~nts to Mr. Routh, taken i connection with 

certam otb"r nortions of the evidenr.c ad 'nced. 
lesve ~o doubt in my mind of tllc robbery, or by 
whom 1t was perpetra.ted. Aa 1 vicw tbe tf':Jti
mony, tberefore, 1 find it proved thf\t the atfend· 
aut.s ~bs~racted 1he bont.ls in quc;lltion from 1uo 
plnl!ltlffs S!\fe in New York on tb lOth lJec"m· 
ber, undcr tbe circumstancmJ stated bv Mr. Mac
Donald. On. th!!. t day they bec m$ illëg:> lly pcs· 
s~ssed. of th1s property f?ainst tb will of the 
p.aintifli .• an.d tbe. rob bilit;r · b the 
bondo sttll m tben· poasess10n, or nnder tbeir 
control. It is nlso proved tb t they rP..fused to 
restore them to the plA.intiff:;, or to (l'sclose 
w.her.e they are: e_!:> tbat th'3 plaintiff3 rnlght re· 
Vln~hc:\te tbem; and upon tbese grounds main· 
ly, tf not exclusively, and under thesn circum
stances, the plain titra bad reeouree to the remedy 
by " Gapias ad respondendum." 

N?w, P.s to t};e right of ll.Ction in thia caso 
agamst the defendants, ss br{ora l!tuted Hiere 
cnn be no doubt, nnd it was al o conceded by 
a~l the Counsel, except or.e, .Mr. Robertson for 
t e defen~ants, that bad this rcbbery been per· 
~etrated m Çanada, tbe rem"dy by Caviu3 would 
be_ a pr,oceedmg eanctioned by the law. (Upon 
thts pomt r. bl\ve no opinion to give, ftDd I ~:~tudi
ously abstam from prononncing any judgment in 
regard .to this view of the law.) But there is 
S?mat~mg more in this nase, awl th t which 
g1ves r1se to the whole, or at les.st the chief diffi
culty, I.have to decide whether the robbery, the 
conyer ton, and first de\ention of the bonds 
hanng cccured without the limits of Canada' 
and within tl;e dominions of a. foreign Stato, th~ 
defendants are under our law, upon thtir refusal 
~o restoro tha bonda, and thoir continued a.nd 
rf!-udulent detention of them bere, Ho.h~e to im· 
pr1son~ent under Gapia.~. . 
tb';['hat 1a the real question to bo dr>termincù in 

lB caae. The clau;e of the Statu te invokcd by ih
1
1 de~endants, in relation to this voint, is to the 

o owmg effect: It. llRs becn qnoted in part 
nbove, but is reproduced bere in order that we 
m not lose sight of the law we aro c. llcd upon 

and 





Present: JuoGE MoNK. 
JlcGtbbon vs. TlH~ Queen Jnsurance Company. 

May lU. 
Bis Honor took his seat a.t 10 o'clock. 
A l:ipecial Jury were sworu, conl:listing of the 

followiug gentlemen : 
.bidw&.rd · Lusher, torema.n; Wm F Lewis, Sa

mue! Moss, Wm Minchiu, .Andrew Law, H J 
Lawton, J11s Benson, E V .Mordy, Jos May, Ed
ward Murphy, Thoi Evans, J Living"tone. 

Messrs J .A Perkins and B Devlin appea.red for 
the plaintiff; and Messrs .1!, Torr~nc"' and J L 
Morris for tLe detendant. 

Mr Perkins theo opened the case by addressing 
the Jury. He sa.id in this case he appeared for 
the plaintiff. Sometime in .Aprll1864, two young 
men went into }.lartnership in the grocery busi
ness in 1'hree Rivera, and did a ftt.ir business 
'l'he last purchases for the year were al ways made 
w the Fall, and these young men, Messrs Ryan 
and Panneton, made A. large purchase of the va
lue of $5,000. They wished to insure $2,000 in 
the Queen ~~ond $4,000 in the Royal. The Agent, 
bowever, gave the whole a.mount on the Queen. 
lu March the premises were burnt, t.he stocK and 
the sture beiog insured. It was a question wbe
ther the fire bad caugbt in the neighbour's pre
Ulll)eS or net. Mr McGibbon wa.s s creditor for 
about $4,000 The tire occurred in the evening, 
and for one hour there wa.s no water. The Agent 
ot the Company was present, and ~lere was a 
large number of people who took what they 
could ~et hold of. 'l'he fire raged for an hour 
aod the stock was destroyed. Ryan, one ot"the 
p1utners was absent, and the otber, Panneton, 
did ali he could. Tue following da;y the streets 
were strtJwn with debris of the fire. He would 
leùve it to the jury to say how mu ch waal ost. 'fbe 
lusurauce üornpany closed the store fur fifteen 
d~ys, and sent down an agent What he did 
would a.ppear in evidence. Findiog the insur
aoce was not paid, Messrs. Ryan and Panneton 
tra.nsferred the policy to Mr. Mc Gibbon, and th ua 
it waa that he sued the Queen Insurance üom
pany to-day for the loas. There w~s great 
rivalry among the Oompa.nies at Three Rivera, 
and allaettled ooly the QuPen, which refused to 
do what was reasonable. It became the duty of 
the jury, therefort>, to settle the amou nt of losa. 

The sum which .Mr. McGibbon claimed was 
$2,243 95. The defence urged this waa not true, 
and put in a plea. of frH-ud and over estimation ; 
a.t:w, that no auch losa bad been austained. They 
olf~:red $744 as the losa sustained by fire. He 
would say the only way to ascertain the damage 
dooe to the stock was to estimate what remained 
unaccounted for, which bad been done by Ryan 
& Panneton, but not by the defendants. 

ALEX. McK.FORBES was Agent of the Queen 
lnsurance Company, and was so on 26th Dec, 
1864. Witness hPre examined · the 2nd policy, 
da.tt~d 26th Dec., 1864. Under this policy Rya 
& Panneton were insured for $4000 on tbe1r 
stock in-trade in Three Rivera. 'fbe premium 
wa.s paid on that policy. Ryan & Panneton were 
insured for anotber sum previously. They ef
fected a policy of $200.0 on the 8th of Junb, 1864, 
[the books of the Uompany were here produced] 
on their stock. The whole amouot of insurance 
eifected was $6000. Never was in the premises 
ot Ryan & Panneton. Believed they were only 
partially burnt. Was notified the policy wasl 
trl\nsferred to Mr. AlcGibbon after the fi.e. The· 
witaess' office sent w. H. Woods to Three Rivera , 
to enquire into the amount of loes. The üom
pany received an inventory shewing the amount 
of loss suatained by fire was :;i744. It was 
sent to them by Mr. Woods. Another inventory 
prodoced shewed a loss of $1499.85. This was 
prepared by Ryan & Panneton. It was for 
goods lost or missmg. Witness now produced a 
claim sent in by Ryan & Panneton, sbewing a 
full sta.tement of their losses. Witness received 
this on the 5th of June. Received an inventory, 
marked No 5, signed by severa.l people at Three 
Hivers, being a complete stat.ement of losses and 
arnount of stock on liand a.fter the fire. This 
w11.s the only Joss a.t Three Rivers. They offered 
Mr. McGibbon $744. Witness called on !ir. Mc
Gibbon yesterday; asked, as an individual, i~ he 
was williog to compromise, as he once offere<l to 
do. Witness did not offer him anything; Mr. 
:McGibbon spoke of $2000; witness suid he 
would SE'e aboutit. The offer made by him theo 
was $744; called to see if .Mr. McGibbon would 
make an off11r; cl!.Jled a. second time. Mr. Mc
Gibbon said tbe matter bad gone too far. WH
ness said he bad ca.lled in consequence of Air. 
McGibbon's clerK being at his bouse. 

Cross-examined by Air. TORRANCE.-Told 
Mr. McGibbon his proposition was tidiculouR 
Produced the 4 aocuments as sent in by ltyan & 

annf:ton in support of their claim. Mr. Ryan 
lso made use of the report of the arbitrators 
Sbortiss tt.nd Woods). Had no ta.lk with Mr. 

Ryttu about these papers. 
. JOHN .RYAN was doing busint-ss at' Three 

R1vers w1th ~'.X . Panneton. Began business lst 
May, 18G4; purchased goods 17th September, l>e
fvre the tire; was a grocer. Tte amount of 
goods purohased from the time they commencPd 
Lu5mesa, in .May '64 to Marcb 165, was ... $14699 74• 
Oharges thereon..... ... ................. . ....... 100 

$14799 74 

Sales for Cash .................................. ---;"ï6 40 
On Credit................. ........................ :1047 57 

Total. ............................. $69 8 56 
lJess a hop and privA.te ex penses........ 494 80 

Leaving ................. $6413 76 
Goods as per in ven tory made by 

Messrs. Olivier, Godwin and Lord, 
and duly attested.. ......... ............ .... 4169 81 

$2243 95 
The shipment and cartage would be about $400. 

Private expenses were ..f:l24 from 1st of May, ô4, 
~t.nd 6th ot' Ma.rch, 65. The profit on sales was 
abùut 20 per cent. The store was situated corner 
of Notre Dame and Papiaeau Streets; 3 story 
brick bouse; on 6th March, 1865, goods were 
pll\ced in the cellar and store. \V as absent the 
d~~oy of the tire ; on returning there was dirt, to
gether with tea and sugar lying about the floor, 
part of which was broken up. When witness left 
he bad between 50 and 60 hoghsheads,a great 
number were full of liquors and wines. When 
he went down the cellar wa.s covered with liquor. 
A part of the barrels were in the yard, turned np
aide down. In the yard there were contents of 
boxes of tea. Barrels of molasses bad been emp
tied. He found tea from their store to the City 
Hall. 'l'he principal part of stock wa.s in the cel
lar consisted of General Groceries. The hou3e 
was in a. dRngerous condition. 1'he loss accor
ding to books was $2,223,81. The store was 
closed by order of the Agent of the Company for 
about two weeks. There was an in ven tory taken 
of the stock aftt'r the fi re. Witness called in four 
merchants and told them to make out an inven
tory of the stock. They were estimated at cost 
priee $4, 169,81. Witness transferred;his claim 
to Mr. McGibbon who was his creditor to tne 
amount of $3,000 

Oross-examined by i\Ir Torrance. Tranaferred 
the claim in full amount in payment. lt was 
made before Mr. Knight the Notary. Did not 
transfer it with warranty. If Mr. McGibbon suc. 
ceeded or not was a matter of no interest. 'l'he 
persona! expenses were made up of rent of bouse, 
J:50, board of partner .t:21; drew only a sm-tll 
amount himself. The partners expcnses might 
be over ..f:35. Paid clerks $2 per mon th in goods. 
The gocers license was $40. There was ..f:5 to 
the inspector. Gas would be $16 or 18 All that 
himself and partner got out of the business was 
.i:124. The 'Yitnes_a was ~ere examined a.t length 

asked him to make a rough estimate which was 
$443, and by a more accurate one $350. .Mr. 
Woods wished to leave thH.t afternoon and told 
witness to send in bil'! demand ~.--_.....,oü<-....I.U.U>.U"-1 
would make him an offer. 

'l'he wimess was here cross-examined at con· 
siderable l<>ngth regarding the inventory of the 
goods by Mr. 'l'orrance. He had fixed the profit 
en the goods at 20 per cent to be sure, but 25 per 
cent was perhaps nearer. . 

It being 1 o'clock, the Court now adJourned for 
recess. 

AFTER RECES9. 
FRANCOIS X. PANNETON sworn-He was 

in partnership with John Ryan at Three Rivera. 
'l'here was a fire there on the 6th March. No
thing was taken out of the store after John Ryan 
left. The fire occurred in the cellar in the e'\'en
ing. The next door neigbbor told them tbat the 
fire was in the cellar. People came and broke 
the door with axes. The store wa.s fnll of peo
ple breaking and removing goode. They tried 
to take out ali they could. The Company's 
.Agent was in the store, and gave directions. 
After the tire the Corporation put two men as a 
guA.rd. Witnesa went into the cellar, and found 
the tapa ot the casks turned, and things genf
rally oestroyed. After the fire he went in and 
took charge of what was left, which was a good 
deal damaged. The losa wa!l estimated a.t 
$2 223 according to the books. His partner, John 
Ryan, managed tbe books. The profits made 
were ll.bout 20 per cent. There were more than 
fifty people working at the store; saw nothing 
stol en. 

Rev. LOUIS LAFLEOHE sworn, ùeposed to 
the circumsta.nces of the tire. 

J . OLIVER sworn, stated he wa.s present_at 
the fire, and afterwards belped to ma.ke the m
ven tory. 1'he goods valued were pfl.rtly ~amaged. 

T Lü RD sworn, corroborated the ev1dence of 
previous witnesses. 

ED . .A. ROCBELEAU and GARIEPY corro
bora.tetl preceding testimony. 

)Ir. D l1. VL IN wished Mr. Ryan recalled to ask 
bim if too invoices produced were th1 same that 

1 

the inventory was made from. . . 
Oross-exa.mined-Got tht~m back 1mmedtJ\tely 

after the in ven tory was made. They reacb from 
- -~ 

1 

fJJ. ,. :~, o MAr"h, !l .~' ttnt to If ,fiït.l • · 
n LU! ELLE, Fir l'nep~ClOi' 11'hrce Rifer5, 1 

sworn t The fire cam6 out of the cellar, and was 1 

difficult to extinguisb. 1 

George GR.ANT, sworn. Wa.s aware those l 
gocds had been sold to Messrs Ryan & Panneton 

1 
by Mr .McGibbon ($4,339.54) in the month of 
N~m~~ . 

Mr MORRIS now a.ddressed the jury, maintam
ing there bad been misrepresentation on. the part 
of Ryan & Panneton with regard to thetr loas_es, 
which accordin" to the 12th clause of the Pohcy 
rendered it void. The tirst question was if the 
bad $14u0 worth of goods, besides ~bose destroy
ed, at the time of the tire. Une feature of. the 
case was that the parties interested h~d g1ven 
all the evidenee. They bad insured agamst.loss 
by tire only, and the defendants w~re not hable 
for goods stolen. 

Mr l'ORRANCE followed, s.ssertin~ there bad 
been f~~olse representation. 'l'he Insura.nce Agent 
to~d .t.he~ th,~~gh the !ire bad ra~e~ ~n_hour and 

1 
a llalt oaly ;;,w 1 wortu or uamage bad been doue l 
t~ the premises, though it was urged $2,000 worth 
ot sto~k bad bee~ made away with. He also 
stated 1t was unfa1r that those interested in be-
ing brought forward as witnesses, should b~ made 
judges ot their own cause. The real amount of l 
damage was only $444, the other $300 being al
lowed tor byoken bottles. It wa.s a question, 
enn suppo.sJng the statement made by plaintiffs 
to be true, 1t they Company were liable for any 
losa not caused immediately by fire. Mr Tor
rance theo read a list of questions for the con
sideration of the jury, and then addressed the 
Oourt, contending if the jury found plaintiffs bad 
made false statements his clients would be en
titled to an ncquittal. 

H1s BpNOH. remarked in reply to Mr Torrance 
concernmg the damage by fire that if the jury 
found ~tber things conect it w~uld be a tair pre
sn_mpLwn that the goods were destroyed by fire. 
H1s Honor thought there wa.s no evidence to show 
they were not destroyed by fire 

Witnesses for the defence wer~ then ca.lled. 
GEU. BAILEY HOULSTON sw.orn-Was 

agent tor the company. He reiated the circum
stances of the fire, which wa.s extinguished in 
about ~n hour. The fiee was confined to the cel
Jar. Sm1ply acted as assistant to Mr Wooà. 
Messrs Ryan and Panneton fh·st claimed ~3000· a 
tew hours atterwards they came down it midht 
be to $2~00 or sorne other lesser sum. The o~ly 
expla~a.twu received was tbat goods were miss
mg, d_tsappeared, lost or stolen. They bad not 
e.xpla10ed how the $1400 bad been stolen when 
th.ey made t.~e claim of $30~0. Mr Woods and 
wttness saw lt was necessary to appra.ise. When 
the a ward of $774 was given in, Mr Ryan said it 
was correct, but made another claim of $140\J for 
goods lost or stolen. Therewas very little goods 
destroyed by fire. Tbere was nothing entirelv 
consumed. üould not imagine where the $1400 
worth of g~od~ could have gone. The fire was 1 
confined prmCipally to two barrels of bottled 
al~, and ~as exceedingly trifling. It seemed to 
Wttness d1fficult how auch an amount of goods 
cOuld disappear. 'l'bere was nu order at the 
fi re. 

Cross-examined-Ryan and Panneton bad a 
large stock of goods in the FaU. After the tire 
were completely emptied out. Heard the other 
partner bad taken sick at the fire. 
. JOHN M_cDOUGALLsworn-Wasamerchant 
th Three R.1vers1 W as present for a. short time at 
the fire on the uth of March. Saw goods carried 
away &nd destroyed. There was no tire upstairs. 
Every body was moving the goods. The $1400 
worth of stock was not consumed by fue, it was 
so small a one. 

. CHA~. OGDEN sworn-Was Postmaster at 
T?ree Rtvers. Deposed asto the circumstances 
of the fire. The fire was in the cella.r, and was 
ev~nt~ally put out. There was considerable 
notse 1n the store . Did not tbink any goods wer6 
destroyed. Only saw two barrels of ale whicb 
bad been burnt. The property might have been 
stolen or carried away. 

WM. H. WOODS sworn-Was selected by the 
Queen Insura.nce Company to look a.fter the fire. 
'l'be cellar was in per!ect order; saw that goods 
bad been removed w1th care. In the afternoon 
proposed to Mr. Ryan that he should take an esti
mation of damages; next morning he said be 
would accept $3000; witness laugbed. In the 
afternoon, Mr. Boulston, Ryan and witness met. 
lt was th~n proposed to appraise the losa by fire. 
.Mr. SbortiSB was selected as the other arbitra.tor. 
!inished on Frida.y. The a.ppraisment was reaù 
m Mr. Boulston' s office in presenee of a. number 
of Insurance Agents. Mr. Ryan said he was 
eatisfied as to the amount of damage by tire but 
wisbed to make as a.tement for goods stolen.' ln 
consequence of Messre. Ryan & Panneton sayiog 
they would make a claim of all the goods they 
'!ere short, telegraphed to Montreal tor instruc
tJous; the reply was to stay. To arrive at the 
value of stock, agreed to remove goods from 
Town Hall and place them on shelves. .Allowed 
$80 for breakage, removal and expenses. ProposLd 
to Mr. ~hortiss to allow $200 for botties. There 
was a number of broken packages on the floor ; 
agreed to aHow $100,-allowing altogether j 
$74410. 

Oross-examined-The second inventory WRS 
commenced on Tuesday to see what amount of 
stock was on the premises. On Friday witness 
came to Montreal. Mr. Ryan made a mistake of 
$4000 in the addition of the inventory. 'l'ook 
the priees from the invoices-the amount being 
$4060.35. 

Mr A SHORTISS, sworn: Deposed as to the 
general circumstances of the fi re Rlready given. 

Cross-examined by .Mr PERKINS: The pun
cbeons were on tap and everytbing turned topsy 
tnrvey. blr Woods offered to paya little more 
tban the valuation to bave the affair settled. 

Henry l\1 BALO AR, sworn: Evidence imma
terial. 

JAS SPEARS, sworn: Deposed the amouot of 
damage doue to the cellar was $107. 

JOHN RY .AN rec.alled-To Mr Devlin: TLe 
first policy for $2000 was !ost. 

Mr DEVLIN theo addrelilsed the jury for the 
plaintiffs. He said the defendants claimed

lst. They were not bounà to recognize the 
policy because of fraud. 

2nd. If damage was susta.ined it was to no 
irf>ater amount than $744 

3rd. If there was a grea ter loss they were not 
responsible. 

He contended they were responsible, and as for 
the objections to the evidence it was ruled by the 
Court 1t was authorised by law. Rya.n's evidence 
was a.oove suspicion. It bad been proved goods 
had been stol en also tbe purcbases made by Ryan 
A.nd the ya.rious 'amounts eold. _ Few stc:>rekeepers 
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IMPORTANT DECISION IN THE ENGLISH 
COURTS.' 

EXOHEQUER CUAMRlilR, 
Jfarùze Jnsurance.-lJeckload.-the Jane.- WiZ.. 

so1~ v. Rankin3. 
. (Sitting in Error.) 

Th1s was an appeal from a decision or the 
Court of Qneen:'s Bench. The a~nion, was tried 
befo.re Mr. Just1ce Shee at the Liverpool Spring 
Asstzes last year, was brought to recovt>r on a. 
Policy of Insuran~e on freight, va.lued ot 1,400l., 
on the cargo of ttmber of the sbip Jane for a. 
voyage from Restigouche, in Britiah North' Ame
rJCa, to Liverpool. The sbip was chartered to 1 

~roceed to Restigouche iu ballast, and there load 
from the Chnrterer's Agents a full and complete 
cargo, and~· deckl?ad (if in ~eason) of deals,'' 
and then sa.1l to Liverpool. 'Ihe ship went out 
Rnd loaded a. full cargo o1 deals at RPstigeuche 
and left that place in the early part of November' 
18(il. It appeared that the vessel loaded part of' 
the cargo on deck, though it was only a small 
portion of the dea.ls, and no part of the chartered 
cargo, for wbich ~he freight waa paid, and they 
were put tbere Without the knowledge or the au
thority of the Sbipowner, the plaintiff', and wero 
for the use of the ship, though not upon this par
ticular voyage. H was stated to be the practice 
at timber ports of Britii!h North America for 
Captaiut> to provide tbemselves with spare spars 
at Restigouche, and it was admittecl thR.t the 
deals loaded on the deck were for tho ship's use. 
Tl.Je sbip was lost in the course of the bomeward 
voyages, and the plaintiff,the Shipownert claimed 
lor a totalloss. The U nderwriter plea.aed seve
rai pleas, to the effect that the loss was not by 
perila of the sea insured against; that the ship 
was not seawortby; that as to so much of the 
freight which accrued, the ship cleared out and 
sniled from Restigouche between the 1st of Sept., 
1861, and the lst of May, 18G2-tbat was in Nov., 
1861-with the deals stowed snd loaded upon 
and above deck (contrary to the Statnte); that 
therc was nothing in the fcrm of the policy to 
lead the defendant to suppose, and it was tben 
wholly un~nown to bim, tbat any part of the 
cargo would be, or was, stowed or loa.ded upon 
or above the deck of the sbip; and tbat it was 
improper, and contra.ry to all valid cnstoms and 
usages among Shipowners nnd Shippers m the 
trade of carrying timber and wood from British 
North America. to England, to sail between the 
lst of Saptember and the 1st of May with l'lllY 
part of the cargo stowed on deck. 'rhe defend
ant îutther pleaded, that, at the time of sailiog, 
the whole of the cnrgo was not below deck, but 
th1\t the Master liad caused part of it to be placed 
on deck, contrary to the Statute 16 and 17 Vict. 
(Customs' Consolidation Act), and tbat be had 
not obtamed from the Clearance Officer any ret· 
tificate that the wholc cargo was below deck. 
The jury fonnd that the ship was not made ân
~eaworthy, that tbere bad been no fraud or con
cea.lment, and that tho whole of what was pro
perly the cargo was below the deck. Th€y o.lso 
fonnd, tbat though the deals and spars laden on 
the deck were for the shlp's use, yet that they 
were more thau was necessary for ths sbip's use 
on that voyage. 

Mr. Justice Sbee ru led tb at the spars, &c., were 
cargo within the meaning of the Customs' Con· 
solidation Act, 1853, 'Bnd a verdict was Pntered 
for toe defendant upon the 3rd and 4th pleae, 
wbich set forth that deck cargoes were probibited 
during the winter months, leave being given t!1e 
plaintiff to move to enter it for him. 

: The case then came on for argument, both 
upon demurrer and on the rule, and it was argued 
nu bebalf of the Undenvriters tbat there clea.rly 
had boon a loading of part of the cargo on the 
deck, and there had been a breach of the Statu te. 

?tir. Cohen, for the J.efendant, urged the sarof' 
pointil that had been submitted in the Court be
low, and contended that the plaint)ff could not 
recover. It was contended tbat the Mas~er v~·as 
the Agent of the Owner, and that his knowle<H!e 
must be takon to be that of the Owner. There 
was an implied wn.rranty on the part of tbt> 
Owner that the Statute bad betn complied wit!J 
.Non-compliance with the Statute iu that resper.t. 
amounted to sta.tutory unseawortbiness. 

The Court affirmed the decision of the Court 
below. The Court of Qneen's Bench were of 
opinion th at the authority of the Mas ter, alt.hough 
extending to the stowage of the cargo, d1d ~ot 
authorise a. violation of the Statute in loudwg 
it; neither was it an act of the Master which the 
Owner must have been presumed to have asser:t
ed to. In that jndgment they concurred. Witl: 
regard to the point urged as statutory ume!t 
worthiness, the certificate of clearance merel.r 
relllted to the rights of the Act. and did n~t bear 
upon the risk of the voyage a.fter the shtp wa" 
out of the port. 

J udgmen t ailirmed. 

IN'l'EhLIGliNCE. 

OOURT OI<' OHANCERY, UPPER OA.N.ADA 
S:l!lTH vs. Sl'UAR'l'. 

One of the. most important cases which bas 
lti.tely occupted 1l!e attention of the Oo·ut ot 

• Cb.anc~ry ws.s dec1de~ a. few <lays oince, and the 
1~omts lUVolyed are of su ch moment to the pub
liC and Pl'Otessw!l t;hs.t we ventnre to insert an 
abstract. of tb~: ~ mm pal q1 ~stiOIJS taiaed. 

The hlll ~li~ ~led in fJondon, and was brought 
oy t~e plamttfts (three in numher) who were 
cestlJis que trustent, under u.u indeuture dated 
Gth OctolJe!, 1855, macle botween the Venerable 
George Oktl,l. Stuart, la te of the city of Kingston 
and Ann JlJluee St.u~trt hiiJ wire of the fir~t part' 
aud George Okill Stnart on~ ,. '-1-~ ... ; 
of the second part. By' J:rrS m~tmwent, which 
was in its nature voluntnry, certain premises in 
Lhe city o{ 1\.iugston, forming the north-we t 
corner u{ Kiul{ .tt.nd Willitiro ' re&ts, n.n IJUW"!n 
the occupa.1ion of Dr. Y utes, and which belon~ed 
to Ann Ellice Stuart, wer~ attempted to be con
veyed to the deieadant, George Ok ill Stuart upon 
trust for herselt, tho said Aun Ellice Stul\rt for 
life, and after ber Jeath, in trust to sell the pre· 
mis~s and divide tùe proceeds between the three 
pla.intifft~, who were related to Ann Stuart. 

The third and fourth ptH"agraphs of the bill 
etale as follows :-

a.-" That the said deed waa duly e:xecuted by 
the snid Ànn Eilice Statut before the Judge of 
the Surro,.ate Court, who~e certificate la thereon 
iudorsed, and was duly regi~tered on the 23rd 
day of Jann~try, A.D. 18ri6.'' 

4.-" Th: t the sa id deed w s not executed 
the said partr tbeteto of the second part, snd 
that neither of lbo parties thereto of the first 
part ever mf~de mention to him of th(lir inh>nding 
lo execnt1J uch a document; ~-~.nd t.hat the said 
pn.rt;r of ti.Je second pu.rt never consentt:d to act 
ad sucb trustee, and disclaims nny interest as 
trustee in virtue ot the said deeù, t~.nd refuses to 
exer.nte th~ trusts iherein coutaineJ." 

The bill fnrlher stated the death of Archdeacon 
Stunrt in Octohîlr, 1862, and of Ann li.lliceStuart 
in November, 1856, auct prayeù that the tmsts of 
the iudenture mïgbt be carrieti into eft~ct. 

Tv thiH hill a. demurrer for want of equity was 
filed on bebnlf of one of the defeodants. 

'rbe case ca:.oe on for argument before Hi 
Lorùship V. O. Spragge on l9lh Janua.ry, 1866. 

.M • W alkem, in support of the demuner, ar
gr;. Pd tbat the tntRts bad mwer heen perfectly 
Ct'éiÜt'!l. 'Ti.tat tbtl deeù httù never in tact been 
effectually delivt•rerl. Tba.t tLe esto.ttl in the 
lands bad never pn.s<:~ed to the trustees, or if it 
bad passet. it hecflme r~vest~d in the grantor, by 
the tru tèe ùissent to rel!ei e it and by his dis
cl:üm· r. 'fba.t Il. disclr..imer of a frcehold ~::sta.te 
ne-cd not b~ by deed, but may ba by pa.rol, and 
tlu1.t the gt •. ot was therefore vvi!l nb init10, That 
t 1 e mcans by w Li ch tlw gran tors attempted to 
c:rente the trn'lt havi.ug f<~.iled of effect, the trust:l 
themselves tell to the ground. 'rhat tho Cüurt 
would not assi~t to perf~ct a defective voluntary 
trust, though it wouiù interfere if the trust bad 
twen create1l for va1uable consideration. 
Tba.t the estrz.te 1n the h1uds dt-scended to Auu 
Ellic9 Stuart'a heir:;-n.t-l!tw, and tlult the as~la
ts.nce of the Conrt could not under tbe circum
stances be in\'oked against them so 8.9 to divest 
them of tbeir estate. Tha.t the deed f.1iling to 
opêrate a3 an iorler.tture, could not 1~ regarded 
as Il decl•1rotioo of trust, that béing contrary to 
the intention ofthP grantors. A large number of 
cases wcre ref..;rred to on the arious points. 

Mr McGregor, in support of the Bill, èontend
ed tha.t the deed bad been effr!ctually d<•livereri. 
Tbat tbough tbi) trustEes tefuse.d to act, the Court 
would not allow tLe trust to finl on tho.t account. 
'J'hat the rigbt of ccstuis qua trustent should oot 
bA allowed to depend upon c priee or whim 
their trustee. Th~ü lh~ g''1tntors bad done aU in 
their power to rt>-nder the trust pertect aud tbat 
w11s tll thfü w required. 

Hi9 lJo d~-~bi lt O. Sprag ,e, aft~r ta~ing Ume 
to look into the vst·ious nuthorlTJe~ c1ted, gave 
jndgment, allowing the demurrer with costs. 
His L >rdsbip considerad tbat the effect of the 
ditf.:.nt and disl!lnimer of tho trustee was to ren
der the deed void 1 ~b initio for Rll p11rposes, and 
thst tht3 trusts WflTf' tberd'ore ineffectua.l. Tbat 
thA estate of Ann Ellice Stunrt httrl descended to 
the bPir3 n.t law. 'l'llat the p1aiotiffa being volun
teers could not cali upon tbe court to pt:rfect the 
defective trusts a.s against the heir~ of Mr~. 
Stuart. His lordshrp intima.ted tbat lt ":as bs 
opinion thu.t a frt:ehol~ e;otate cou~d. be dlV<'Sted 
h:v paroi. The priumpul a~tbontles. ~er~ re
viewed at great length and l?IS Lordsp1p s Judg· 
ment teems with valuable lllf?!m'Lhon on the 
1loctrioe of voluntary and d~ft!C•lve trusts. 

\! 

A.T nlPORTANT LEGA.IJ DECISION. 

(From the Bu!falo Courier.) 

The first trial in a United States Court with 
regard to the liability of persons who may have 
purcbcsed clotbing in Canada for tha actnal 
use of the wearer, and not intended to ba sold 
as mercandize, ha.s recently occurred in De
troit. The case wa.s trieù before Judge Wil-

4 kins1 and bis decision, which was rendered on 
Saturday last, will be îounù of mo"e thau ordi
nary interest hereabouts. The case was that 
of John P. Simmons, who admitted having 
croised the river which divides Detroit and 
Wioàaor, O. W., fùr the express purpose of buy
ing ftn overcoat for his son, a minor, at the lR.t- 1 
ter place. ThA overcoat was purchased at a 
much lower tigure tLan it co ld be bouaht on 
the Americnn sidè-placed on his son's 

0 

ba.ck 
and both recross~d the river, ' heu stopped 
by the revenue otficer they declared bey bad 
no idea of enteting the goods. 'l'he court rul~d 
tbat if the jury believed the f ct.s as stated the 1 
ofiencc was cl earl y made out. The jury a.ccor
dingly hrought in a verdict of guilty. 

Section 5 or the act of June 60th, 1864, 
(Session laws of 1864, page ~07) provides for j 

· duty on clotbing as follows :- 1 
"On clothinr.t' ready-made, and wearing ap

p-1\ref: YCLJ à~o ~a ip•io. om oqecl wholly or 
in part of wool, made up or manufacturett 
wholly or in part by the tailor, seamstre, ~, or 
manufacturer, except hoisery, twenty-tour cents 
ptr pound, acd in addition thereto forty per 
centum ad va.lorem." 

The defendant relied upon section 3 of the 
act of ~farch 3rd, 1857, (vol. Il, statutes at 
large, U. S., p. 194), wl.tich provides fùr the 
free entry of "weariug apparel in actual use, 
and other persona! affects, (not merchaodize), 
professiona.l books, im plements, instruments, 
and tools of tra.de, occupation or ernployment 
of persans a.rriving in the Ucited States.'' In 
J ud~e Wiikins' view of the law, the overcoat, 
although on the back of the young man, was 
in "the actual use of a person a.rriving in the 
United States." within the meaning of the ex
emption. The uso referred to in the statnte, 
be held, in use prior to co ming into the United 
States, by a perso,p who bas beeo abroad, or 
lives abroo.d, and who bas not visited the for
eign country for the very purpose of bringing 
in the clothing upon his body, with the design 
of thoreby escaping the payment of duty. 
Otherwise, he argued, n. dozen men might cross 
repeatedly during tbe day, aud bring over 
clotlling enough on their bodies to supply a. 
clotbing store. Mor ~over, in ali ca.se.3 of wear. 
iug app<lrel in use, to:>ls, etc., a free entry must 
be made at the custom bouse, and a. declaration 
made under oatb, in writiog, bringing the 
party within the exemption. (See general re
gulations Treasury Department, pp. 560, 600). 
The Judge said he understood the practice was 
quite general oi persons going to Canada and 
wearing back new clothes; but it was illegal. 

By this decision the overcoat trade between 
Fort Erie a.nd Buffalo may be eonsidered bro
ken up, and those who are congratula.ting them
selves over centemplated saving of $30 or $35 
on that important constituent of tbeir winter 
wardrobe, will have to content themselves witb 
po.tronizing their friends on thi3 side, and pay-~ 
ing what they ask. 
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; no incon 
ence to the public being there shawn to 
arisen from the a.rrangEmtmt into wbich the Corn
l'any hn.d entered; whexcas here it is àistinctly 
shawn tha.t the public nre inconvenienced by tbe 
the preference shown by thig Company to the 
tive ft\voured proptietors of Jiyl:!. lt nppel\rs tbat 
at the terminus in Lo1;don, all vebicles are allow~ 
ed to enter the Oompan) ' a premises in turn with
out any psrtiality o1· prdêrt!nce; and it !~ sworn 
that the s~ttne a.nangeu.umt ruigl.lt be rr..ade a.t tho 
Brighton station without any inconvenionce or 
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obatruction to the Oompany. 
Oresswell, .J-I am of opinion tbat no ground 

is presented to justi(v the interference of the 
Court. Before W6 Jlnt tbe powers of the Act in 1 
motion, we must be satisfied that tbere is s me 
substa.ntia.l iojury or inconvenience to the public, 
anù that the complnin t ir> bona ;ide made on be
half of the public, 

Williams, J.---Tne comph1int must COU!6 fwm 1 
tbo.e who use the railwii.J'· 

These decisions, in ruy oyinion, bea.r diroctly t 
upon the question under con~ideratioa. 1 thinlt 
they show clearly that a case of public inconve· 
üience or injury n'nlt ut~ made out, and that the 
pecilliar r illedy rougLt by tbe petitionera cau 
only be enforced in c~ses uf public mterest, and 
\VaR not created for thfl bcnrtit of individuals. lt 
will not, a.nd C>tnnot be applieù to n~mt:dy pri
va.te grieva.nces. lt is true tbat the compln ina.nts 
in this ca~e allege Hvcral instances in which it is 
contended tbat the Cümpany have -violuted tbeir 
r.harter, and th<lt th~se infmctions of the ls.w e.re 
the cous€quences, more or les3 direct, of tbeir 
doing the busil.lcss of common carters within the 
limits ofthe city of :\lontrcal. But l must take 
care thPt this a.ppli·~ation is l!nade bonajidc in the 
interest of the vublic, and in doing l:hJ, I must 
not only not confound tbe private grievances of 
the complaina.nts with thosn of the public, if it 
bfls any, but I mu bound to discrimin \te between 
the mteredta of individuals and tb ose of the vnb
!ic. In this case the public interest !lecms to be 
at variance with tbat of the petitioners. The 
latter do not, in point of fact, sutfer: they ha re 
aot suffered from the Company's moùe of impos
iog and levying tolls a.ud cnrtagP, nor from the 
illegality of the Oompany'a &ystem of currving 
on tbeir business ; unlesa, indeed, \heir employ
iog tbeir own ca.rtP.ra e:xclusively in the collec
tion and delivery of freigbt and their refusnl to 
employ tbe cumplainants be contrary to law; 
and this brings ua to thii importan , really cbiet, 
point in the caser 

In support of the sP.cond proposition, it is urged 
tb at the defendants do not rely sol ely upon the ab· 
B•Jlutc want of legfll interPst whicb the public, or 
the private persons1!llore immediately concçrned, 
h11.ve in its prosecut1on. The defendants assert, 
thaï the course adopted by tbem in the collection 
and delivery of freight at .Montreal, and other 
places in this Province, is, in every respect, lega 1: 1 
thnt, in a.dopting it, they conform to the well
established usage of rail way companies in Eng
lalld and other conotries ; nnd tha.t, besides 
heing supported by settled legal authority, it 
conduces, in a great degree, to the public conve
nience, and tha.t it enba.nces the usefulness of the 
Company as ll. public body wbose interests are 
dosely identified with tbose of the country at 
hrge. The question of convenience to the public 
i:1 always of pammount importance, in cases 
where the exercise c•f tquity jurisdtction is de
manded. It is to that I must make continuai 1 

reference in forming my judgment upon the case 
presented. To esta.blish the ri~ht of the Oom
n,any to convey goods beyond the limit1 of tbeir 
R0ad, reference was made to icveral authorities. 
Sioce tlle case of Muschamp vs. Lancaster and 
Preston Railway Company, (8 M 1& W, •21), es
tablishing the liability of ra.ilway companies for 
gooda which they undertake to e11rry beyond the 
limita of the ir line, the right of eu ch corporations 
to contract for the cairiage of goods beyond 
the termini of their road bas never 
been doubted. Judge Redfield (the higheat 
Atnerican authority) in biR wo1·k on Rn.ilwnys, 
(Chapt. JG, ~ection XII and XUT), reviews the 
cases, both English and Americnu relating to the 
qnest10n, nnd fully acquiesces in the holding of 
tlle English Courts. He ~ays (: 136) : "It Wlli 
" for many years regardeJ as pcrtectly :~ettled law 
"th at a co mm on carrier, which wuli a' Corporation 
" ehurtered for the transportation of goods and 
;• pus~~ngers between certain point~, m1ght enter 
' a vahd con tract to carry goods dehvered to them 

" for tbat purpose beyond their own limits. Most 
"of the Americaa ca ·es do not regard the accept
" ing n pnrcel marked for a destination beyond 
" the te1·minus of the route of the first carrier !\ 
"pl'imajacie evidence of an uudertaking to carry 
"tLrough to the point. But the English eases do 
" so construe the implied duty resulting from the 
" receipt. '1 " But tho cases, un til a very recent one, do hold 
"thnt a Railw'ay Company may assume to carq 
"goods to any point to which their general bust· 

1" nes::; cxteuds, nnd wbothcr within or without 
"the particulnr state or countv of their localit;r. 
"A~d it bas generally been considered, both lU 
:; ~!\~8 .country and in the English Courts, that re- ~ 
"ce~nng goodR deatined beyond beyond the ~er-

mmus of the particular Railway, and acceptmg 1 
''the carriage througb, and giving a tic~et or 
::check through, does import an uude1:tak~ng. to 

carrv through, and that tllis contract 1s bmdmg 
" upoÙ the Company. 

"'l'he case ofHood vs. The New York and ;;;.evr 
"IL Railway assumes the distinct propos1t1on 
"that the conductor could not bind the Coropnny 
"by :.uch contract because tbe Company had no 
"power to assume' any such obligation. The cas.e 
"ts not attempted to be maiatained upon the b~slll 
'
1 of authority, but upon ûrst princinles, showmg 

•fthe't'efrOin the m waut of uuihority in the 
Company. It must be ad~itted the reas.oniug 

·• h. specious ; so pluusible, mdeed, ~bat. 1f the 
" matter wcre altogether rel integra 1t m1ght be 
" deemed solmd. 

'' Dut it must be remembered tbat in the con
'' atruction of aU legislative granb, many things 
"have to be tnken by implication as .accessory to 
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" the principal thing granted .. And •. If w,e are not 
"ul.lowed to assume such ind1spens1ble mc1dents 
" a., are necessary to the exerClse of tbe powers 
" <:onferred m such a manner aa to accomplish 
" the main purpo1e, in a rea!ionable and und prac
" ticalmodc, we shall necessarily be led into in-
" extricuble embarrassments. llence we CQnclude 
'' this ca~e may have assumed possibly tao nn~ro~ 
" grounds, and such as might render the prmc1-

l" pal grant of the Company to be com1pon c!rriers 
" of fr~ight and passengers, from New 1: ork to 
" • -ew Haven, less uscful to the public, consis-

t
" tentlv witb the securitv of the Oompany than 
" the éircumstance required. The 11trict and un
" deviating requirements in ail cases, that all Rail· 

1 " wavs shail be restricted in their contracta for 
"tninsportiug persons, parcela, bnggage and 
" goods, to the line of their own roaù, and a safe 
" delivery to the next carriei'S, and that nothing 
" like co-partnership in th~ business of a pnrticu· 
"lar 1 ou te, consisting of diflerent Companies, 
" could exist, would certainly be throwing serions 
" binclrunces in the way of business, and with
'' out any adequate advantage.'' 

" 'l'he same decision was maintained by the Su· 
prenw Court of V ermont in the case of .Noyes vs. 
'fhe Rutlanù and Burlmgton Hailway, (27 Vt. R. 
J 0). The grounds of the decision are th us atated :'' 
It seema to be now well set1.led "th nt R:lil way 
Companits, as common carriers, may make valid 
contractR to curry beyond the hmits of tlleir own 
road, either by land or water, aud thus become 
liablo for the nets and neglects of other carrier:!, 
in no sense under the control. Muschnmi> H. L. 
and P. Junction Rail~ay Co., (8 M. and W, 421); 
W eed vs. SaTatoga und :::lchenectady Railway Com
pany, (19 W end, ;)34); Fnrmers and }lecha nic&' 
Bank v:;. Champ. Trans. Co., (23 Vt., 186.) 

" It bas never been questioned that carrierll, 
whether natural or artificial persans, might by 
usuge or contract, bind themselves to deliver par
cels and merchandize beyond tlle atrict limits of 
tùcir line, in town and country ; and in such case 
could only exonerate themselves by a persona! de
litery. (23 Yt., 185,) and cuses there cited, 

" It seems to us in principle, thn.t these two 
propositions control the present cnse; for, if n 
RailWt;l-Y Company may contract for carrying mer
ch:mdJze and goods beyouù the limits of their line, 
11 here the cardage is by porters, stages, by steum
boats or other water·cratt, or by other Railways, 
und thisis to bejustified upon the grounds of usage 
and convenionce, or t ommon understanding or 
consent, the same rule of construction must equally 
extend to contmcts to receive freight at points on 
the line belore it rcaches the Company entering 
into the contract. It mny be true in one sense, 
that this is extcnding the duties and powers of 
the Company beyond the strictest interpretation 
of lheir charter. But the ti me is uow past wh en, 
as between the Company nnd stranger8, nnv 
such literal interpretation of the charter is l 
attempted to be adhered to. It is true that ~ 
such Oorporations, eYen as to strnngers, are not al
lowed to ossume obligfltlOns beyond the general 
objects of tbeir incorporation, as if they should f!S- : 
sume to build stearuboats or othcr rail ways, per- 1 
haps. But, witbin the general bu~iness of tbeir 
~~Y çonsiclemhlej_lltitudeis allowed in 
contmcts with strangers. Tl.ils-is aone for the ad
van.tage of the Company, as well as others, und to 
avo1d embarrassmeuts in tho common business of 
lire, wltich must be constantly liable to occur upon 
any ~uch lin}itcd construction of tbe powers of 
Col'porations." 

In Cronch vs. the London and ... • orth Western 
R:;ilwuy Co., .(2.') Englisb Law and Equity R., 
9.:,, ,) the questwn came before the Court'of Com-

1 mon Pleas in a new aspect. 1'he l'iaintifl' sued 

1 
the Defendants for refusiug to carry packed par-~ 
cels from London to SheHield and Glasgow. The 
Defendants' roud exteudcd only a part of the way 
from London to the respective places, but they Lad ' 
arrangements with the intcrmeùiate compames, so 
that cars from tbeir road passod over the whole 
dtstancc without the interferenc. of the other 
companies. The Defendnnts were in the habit of 
receiving packed parcels to carry to Sheffield and 
GlaRgow, and they bad agentfi in the places to dis· 
tribute the parcels when received. 'rhe Defend
Hot,- refu"~ed to receive parcels from the Plainti1l' 
to carry to these places, though they offered to 
cany them to the terminus of ihetr line. 'l'be 
Plaintiff brought an action tor the refusai, and the l 
Defendants contended tbut they were not bound 
ut> common carriers to cany beyond the limits of 
their own line. But the court held that, like na• ! 
turul persons, Railway Companies were bound to i 
dischar~e the duties of the charters wbich they \ 
assumea, and if they held themselve! out as car
rier::~ to a place beyond their lina they were liablo 1 
f~r refusing to carry." (2 Am. ltailway cases 17S ! 
:.iote.J 1 

" The Euglish courts haye tbus refused to con
sider the liabilities {)f Railway Companies ns being 
in uny way limited to the line of their rdad, but 
hold them liable upon their contracts, which are 
to be ae~certained by the Yerdict of a Jury. · 

The doctrine tnat the ctutage of goods may be 
doue by ltailway Cowpnnies is also well settled in 
1<rance. • 

" Cependant, it n'est poi"t interdit de deroger a 
"cette faculte par des conventions particulieres 1t 
" de stipuler que le cami<nmave Bet•a opwi'e par le~ 
•• •oili.s de la (/ompag·t!i-8." Blanche, Oontentieux 
des Chemins de Fer p. 150-Cour. de Casr.. 13 
J milet l~.'i\1 1 Gibiat C. Chemin de Fer d'Orleans. 

" iu.' remise ou livraison ùes marchandise::; se fera 
donc soit en gal'e, .. oit uu domiclle du destina

. 'sell)n l'enonciation de la lettre de >oitnre, 

Lor,que l'expediteur. a fait .au.chemin de fer la 
rcmi.e de la marchandise, en 1nd1qua.ut le de;;tina
taire StlUH dire 6/1 çar~ OU ga:e 7'esta:tt a tel point 
dtlri.gn.e du parcours, Il n la1sse cron·e a la com-
pagnie qu'elle etait chargee de livrer a domicile. 
Or, les conventions faites par l'ex~editeur doiv1nt 
necessairetn,_,,t lia· le vo.tu.rier, w.t~ou,·d'hui- le che-
min dejer, gui 1·~nplace t'ancien mode traneport. 
Ces couvent10ns tlennent heu de loi entre l'ex
pediteur ct le voiturie~, et ~e peuv.ent ~tre m.odi
rieeli o.u gre du receptlOnnnlre, qm refuserait de 
payer le prix du cummionage." 'l'ribunal de com
merce d'Orleans, 11 Juillet, 1841), Hebn et Briere 
O. Compagnie du chemin de fer de Paris n <h
leuns. 

In the general tenour and rulinga of these de
cision and a.nthorities. in so fa.r aa they appty to 
the present case, I fully concur. 1 am cleP.rly of 
opinion tba.t the e.xclusive employment of any 
particul6.r carter or cartera by the Grar1c1 'l'runk 
is incidental, if not a.bsolutely ossential, to thdr 
busiueBs of common carriers, and tha.t, tberefore, 
the Company does not, in this parti.cula.r in
stance, stand cbarged with an illegal act. This 
I hold to ba true under the facts proved in this 
case, in so far as this e:rclusive emplo;vment by 
Mr Shedtlon goes. I tbmk, moreover, that tbii 
right rests upon principles of the common law. 
But, by a provision in tho R9ilway Clauses Oon
solida.tion Act, the Company are empowered to 
do all things necessary or requisite for the Jaore 
effectually fulfilling and ca.rrying out the objecta 
of their charter, and I incline Frtrongly to the opi. 
uion that this is one of the means of attaining 
s•Jch a rêsult, impliedly gra.nted to the Company. 
It has been said tha.t although this course may be 
essentlal in other localities, y et that it is not soin 1 

the city of lfontreal, whe~ hundreds of carters · 
n.re ready, willing and eff~ctually to perform all 1 
the cartage in collecting ar1d deli'\''ering for tbe 
Company. In point of fact, this may be trne j 
but in my view ofthe luw, it is clearly incidentll.Î 
to their bn3iness as common carriers, ana if so ' 
the Company must, in tho administration of th; 
important int.erestff confided to thf'ir charge and 
in their exteuded responsiblt1 relations to' the 
public, be tbe sole judges, whether they will fol
law their present system or revert to the old 
course of business. They collect and deliver 
now unde! ~pecial contracta with their customers. 
In my opmwn these coutra.cts are logal and 1 
cannat declare them illegal, so Jong as the pub
lic a~ large are not injured, and do not complain 
I C!l.nnot interfere by injunction as prayed for by 

1 
the petitioners. T-he motives of this dec;.jo:1 as 
embodied in the final judgment of reccrd ~ill 
concisely disclose the grounds in law a~d in 
f~ct, upon which my refusa.! to issue the injunc- l 
lion r,sta. 

J 





t !, or i t might become a menus of aystema 
coerciou; and ia obviously calcnlated, in a man~ ner moro or lesa direct, to csuëe unjust and per
hapl unrcasonaLle rPferenccs, anù likewise to 
(~ stroy tha.t perfect Equality in thd business 
t A.usactions of the company, which as a cor-
p rati , they are bound to exercis1 and strictly 
t.> otflt\rve towards the public . I mll go furtber, 

nd add tbat, bad I been requ;red, at the instance of peraona who bad suffered \HOng, to issue qu 
1 'njunetiou to restrain the company in the t wo 

p;;.rticulars la.st mentioned, I should h 1Ye proba~ 
bly done so, assuming al ways thal, in addition 
tl) iodividual cases of injustice and harâsLip dis
hoctly alleged, and as clearly proved, this course was demonstrated to be injurions to the public. 
'l'be same remark would spply to an a.pplica.tiod to restrain the company from levying tolla no t 
.anctioned by tbe Governor, as dircctPd in the 
e1atute. Bu\ if there be any pnrties who have 
~ulrèred from ibese objectionable modes of work ~ 
10g the road, they do not complain to the courts. 
Thé secm, from apatby. or indifference, or pt>rh t19 b('cause the public do not in rea.lity suffP. r, 
willing to allow the company to follow its ow n ronrse. As to the present compta.insts, th(•y 
rhow no direct personal interest in res training 
tbe company from the commission of tb~se illepl 11.cts.· I cannot coocur in opinion with ~their 
eounsel tbfl.t these i fmctions of law are th e 
ueceAsary conseqnen<!es of their doiog, tbrough 
Mr SbHlden, tbeir own cartage. E!\ch violation 
,,f the lnw stands alone, and must be viewfd 
s:Jparately; and the complain'l.nts sbould hP.ve 
~hown tbat they nre directly interested, and also 
that the public are iojurPcd. This they have not •!one. And as regards these syw~ial grounds of cr,mplaint, I would also remark bero. tbat they , rlo not set forth or prove n. single mstanc~:~ lu 
wbich the law bas been violated in lhese re
;pects; nor in regard to any of ~hese illegal e.cts 
nnd omissions of the Company, lB there anv spe
eific-ltion of time, plaCE\ or circumstnnce-. In r.rder to en<~.ble me to 1asue an injunction order
i n~ the Company to desist from tb~ se il legal acts, 
r.ll this was absolutaly necessary. Without such 
dlegation and witbout su ch proof, even suppos-
ing all tb~ other conditions of individual wrong 
•.11d public iojnry to have existcd, I could not 
lave interfered. This preteusion, therefore, of 
1! e petitioner is in my judgment unfounded. 
~t it ia eontended tba.t the Compa.ny usurpa 

franchise nod privifege not conferred by tbeir 
()hartor, in exercising the business of cart€rs 
•"ithin tho 1imits of the city of MontrE>al. Now I 
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f ·:!l!!a.tisfieù, wbether this ril'!ht be or be not ea
s otially necessnry to .th~ir business of C?mmon c;1rrier or not, that th1s 1s not a francb1se or a 
nriv1le~e in contemplation of the slatute, and 
Îbat upon that ground alone I cann.:>t issue the 
in.iuuction uraycd for. 

The case, then, in my opinion, ie narrowed 
down and !imited to this: The Company, by 
their own carters e:xclusively, or tbrough Shed~ 
d t> n, carry goods and merchandize for tbeir ens-

I 
t )ners to 11.nd from tbeir dPpote, nnd to and from 
1 he et. ores and residences of tbP city of Alorltr~'al. And I have to determine whether this couree of 
urocPeding be legal or illegal ; and if illegal,can 
! res train them from doing so. And this brinj;tl ,,,e to the chief grounds of defence taken. up by 
tho defendants. 

1 

The objections urged by the defanrls.nts may 
b~ considered under th~ following beads :- · l. The complaioants, by their petition and the 
proof adduced, do not d1sclose a case of public 
interest, nor any right or interest, on the part of 
the urivate persona referred to in the petition to 
iniUate or carry on the present proçeedings. 

2. Tbe Company bave, as comm n r.arriers, .a 
r:ght which is incidents.! to tbeir principal busi
r ess, to tnke delivery of, or to deliver outside of the limite of their road,goods which are intE>nded 
n be or which have been r:arried upon tbe railmw, and, consE-qnently. th!\t tbeir employment 

ofMr Sherldon 1s no viol11.tion oflnw. 
In support of the first propoqition, it wa.s urged 

lhat the Statu tt>, under whicb the writ in this 
matter was issued, providPs an extraordina.ry re· 
rnedy in ca~es of public iotf'acst, in wbich Cor
porations are guilty of certain acts or omiss_ions . 
lt will not be denied that complainte of a pnvate 
1 ture nga.inst corporll.te bodies, or tbose srising 

from illegl\lacts or omissions atfeoting individu!!l 

ury stl!. The first C!lse 
in support of this view wa3 tbat the Attor

nPy-Geneml and the 3irmingham and Oxford 
n'lilW3Y Qompany- 7, R~ilway and Canal 
Oost>s, p. 9f2 In that case the Lord Chancellor 

1 
Bl\irl: 11 'l'he Attorney-General appcars bPre in 
r.rder that the defenrlants mrry be stopped fro •l'l doin_q that wltich i8 not npresûy forbidden by thP. ~·kt of Parliament, but nnless 1 was prepared to 
say•tbat the Attorney-General is entitlPd, in pvery oase wbere the public interests may be 
or fl.re a\leged to be neglected, to come into equi
t.v, 1 fl'lUSt hold that in the present case no sutli 
cieut g1·ounds bave been shown for bis interfE-r· 
tnce. Undoubtedly the Attorney-General has a 
rigbt to r~present tbe public, either in equity or 
by prosecution at law, in cases wbere the public 
ioterE>sts are exposed to danger or mischief; and, 
io the course of the argument, severA.l o.utborities 
\Vere cited to show that sncb inte:ference ie re
cognised in equity; but the informations, in aU 
these c!\s~s, were directed to the repression of acta which the parties bad no leg9.l right to do, 

ltmd which were not only not authorised to be 
rlone, Lut were, in fact, acts ofpublic nuis11.nce." 

1 

EYen wbere tbere bas been a manifest violatiou 
of law, but no serions injury resulte, tLe Court of 
Ohancery will not maintain an injunction. ln 
the caae of the Attorney-General vs. the Eastern 
Counties Railway Company (3 Railway STJd Ca
nal Oas"e, p. 337), V. C. Koigbt Bruce said: "I 
think tbere bas been an int:Xaction of the law,a.nd 
that, too, without any favourable circumstances. No case of any great practical inconvenience bas 
b{'en made out., and I do not tbink it necessary, 
considering ali the matters betore mt-, nor d(l I 
think it necessarily the duty of the Court, to in
t~rfere by injnnction.l' 

In the case of Morton against tho Grfat Eas •
ern snd Midland Railway Companies. Cbief .Jus . 
tice Oockburn ancl the otber Judges expressed 
themselves to the following effect :-

" Cockburu, • J .-I am of opinion th:~.t no case 
has been made ont hy the corn plainant for the in 
terposition of the Court, and consequently th:1.t the rule shou1d be disbargE>d. 1 agrfe tbat to 
justify a party in calling npon the Court to ('D~ 
torce the provhlions of this .act, it is not indi'3· 
pensa.hly nect>t~sary to show a caee of individun.l 
gri c.vancfl; but it is clear that a. case of publio 
ioconvenience must be made ùUt. It does not 
appear, even upon Mr Harrett's affidavit, tbat 
t hPre is any com.Dlaint of a. want of sufficient 11c~ 
commoùntion on the part of the public; and it ill 
clearly shown by the affida1'itsfiled in opposition 
to the 1ule tbA.t no complaints bave been made. I ctï.n qnite understand that two competing com
panies may so arrange the departurPs and arrivals 
of their respective trains as to opera te injudous
ly to the sbortcr line a.nrt iuconTeni('ntly to the 
public. In such a case the Court would be jus~ 
tified in intorpoQing under this act. But it ap· 
peare bere tbat abundance of accommodation is 
provided on the Midland Jine ;. and though the 
diF;tancf:) travelled over is somewbat longer no 
additional cost ia incurred, nor any materially 
grea ter loss of time sustained by the public. And 
one nry striking fact is that the Gr~at Northern 
Railwfly Company, the parties by f!\1' the most 
likely to be injuriously affected b:v it, so far from 
complr.ining, are satisfied with tbe arrangement 
existing, and appear by tbeir counsel to oppose 
the rule. 1 think we muat discharge tue rulo 
with costs. 

WilliRms' J .-I also tbink tbat we can only be 
justificd interferin~ wbAre it is made out to our 
satisfaction tbat the public convenience requires 
it. The app1ico.tion of the affidavit shows very 
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el!'nder grounds for the rule; a.nd the affidavits 
filed in opposition to the rule entirely remove ail 
abadow of pretext for the motion. If the corn
plainant bad satisfird me tl1at public conveni

' ence did really reqnire that whicb be asks, and 
tbat the accommodation sougbt could reasonably 
he ~ra.nted, I ebould bave paused considerably 
hefore I assented to the rule being discbarged. 
But this he bas a.ltogether failed to do. Rule 
dlschal'l?ed witb CO!!tS. 
The Gase or Bea.dell against the EQstern Uoun

ties Railway Company is as follows : 
Prentice moved for ·a wrlt of injunction 

against the Eastern Ceunties Railway Company, 
under the Railway and Callfll Tra:ffic Act, 1 'l 
and 18 Vic. c. 3ls2, to restra.in them from giving 
an undue preference to one Cla.tk, and imposing 
an undue and unreasonable prejudice on the 
applicant, under the following eircumstances :
The complainant was the proprietor of two ca.bs, 
'vhich were duly licensed as hackney~carriages; 
and he complained tbat the Eastern Counties 
~ailway Company refused to permit him to ply 
for passengers at their station at Shoreditcb, they having for a consideration of L600 per 
annum paid to them by Clark, granted him thq 
exclusiYe privilege of taking up passengers with· in their station. It appears from the affidavits 
upon which the motion was founded that the company allowed all cabs to enter the station 
for the purpose of sehing down passengers at 
the booking office, but that, having set down the persona they brought to the station, they were 1 compelle,d to leave the yard. Reference was 
made to the case of AJarriott 1, C B N S 499 

.(E CL R, Vol 87) as a case ver:v nearly in point. 

hterest ouly o•mnot properly be brou~ht under the Act. It 'was argued by Mr Ritehie that !1. ,·ery grave grounti of objeetion against tbe peti-
1ion in tbi~ cause is, that it containe no allega
tions ùisclosiog illegal nets or omlssi<?ns. O!l the 
l art of tbe ùcfendants in any way preJUdlCl!il tn the public intE>rests, nor in wh~l.t wn.y the ngbtn (>(in erests of tbe public are affected. Alfw, tl.u3.t 
tbe petition is equ·llly defective in not sbowm~ anv leg, 1 int<>rest on the part of the cartrr<~ 
fi• med in it, wlrether C'on~ered ~ a.cti.n.g ~ tbPms~lves or a!'! also representiug othf;rs foil?~hg the snme occupation. 'rhese persona, 1t 18 
r.·mtended, do not show in what way they bave 
l1een injnred by the alleged course o.f the defen
nants. The tolla said to have bPen Illegall.Y exncted by the Company bave not beeu pa1d hY 
t1H~m; and even if excessive, wbich thPY .are no
"i'here stated to b~. tbe carters 11,re n~tyrtJndl.ced. Tbat there is notbing in tb~ petitiOn but. t~le 
\'11.gue inferenee tha.t, if the Grand Trunk R.sll~ woy Company werfl not. to collrct Rnd dehve 

l11'ei 7 bt the carters in whose interest tbese pro~ 
( ,. edinb are cr.rried on might o\;>tain an incr~~~~ 11t hnsinçss · nor is tbere snytbmg to ~?how ld b 

bdgmPnts ~r orders auch l'I.S prf\yed for wonf th! 
i•l a.nv degrPe beneficif\l to thfl promotE'rs t \ears 

1 Pnent Rction. This line of R.rgut?f'En land 

'l'bere, the London and Sou tb-Western Rail way 
Company made arrangements at one of their 
st.ations, witb the proprietor of an omnibus run~ 
n~ng between the station and Kingston to pro· ' VIde omnibus accommodation for a.U passengers j by any of their trains to and from Kingston, and allowed him the exclusive privilege of driving 

' his vebicle into the station yard for the purpose 
of taking up and setting down vassengers a.t the 
~oor of the bookiog office; and It was held that, 
~n the absence of special circumstances show~ng 

strongly on the ca~e, for we fin~1 tbaf ~~te~f:re to it is held ths.t the Court Wl no f tèe Atto~" 
grant an injunction f!-t the instfnce 0 ifest dangH ne ·G"DeJ..:!!:l except:_m C'lSf'S o m~n _ '--~--

lt to be reasonable, the an ting of su ch excluslVe 
to one and refusing to grant 

p8i3se:ng!~YB"'1rom Kingston as ell as 
from places beyond, was a breach of the 
prohibition and e.gai.nst tbe granting of undne 
and unreasonable preference, contained in the 
statute. (Cresswell, J-:-Tbat c! se is v~r::f far from beiog anautbonty myour favor. Wüha.ID:s, 
J-There is no suggestion bere as tbere was 1.n , 
tbat case, tbat t&ere is n9t ample ac~o~moda.tiçm for the public.) There IS not; but 1t IS submit~ 
ted tbat it is contrary to the spirit of the Act, to 
give auch an excl?siye privi1ege to one c~b. pro
prietor to the pre-Judlce of all others. (Wllhams, 
J-In Marriott's cafle, the decision reste expressly 
upon the inconvenience infticted upon the public, 
not upon the particular ~rievance to the appli~ 
cant. Cresswell, J-Besides, there the applicant 
was prevented by the company from setting 
down bis passengers a.t the door of the booking 
office. Here, the only compla.int is, tbat the l the applicant is not permitted to ply for hire in 
tbe station yA.rd. The ca::e of Barker VIl; The 
Midlànd Ro.ilway Company, l!il 0 B 46, (E C L n, Vol 86,) bas sorne bearing upon this. The · 
Court tbere held tl:iat an omnibus proprietor who 
carried passen~ers and their luggage for hire to 
and from a railway station, could not maintain 
an action against the company for refusing to • allow him to drive bis vebicl(} into the station 
yard. I am of opinion that the applicant has 
made out no case for the E'Xerci5e of our j nrtsdic~ 
tion under the statute. 

Williams, J-The affidavits upon which this 
motion is founded do not sh(lw tb t the agree
ment witli Clark is not hi~hly beneficia! to the 
public as well as to the company. And it has 
been expressly laid down, in A. case which has 
not been cited. In re .Hauet, l 0 B N ~ 423 
(E C L R Vol 87) tbn the statute in l}uestion 1 was passed for the benefit of tha pubEc, and not 
for that of individua.ls. 

Willes, J-Concurring, rule refused. 
The case of Painter against the London and 

Brighton~·-
The motion wa.s founded upon the affidavit of 

the complainant, which s t>J.ted that the Directors 
of the compaay, or thei~ officers al Brightou, hacl 
granted to five fly-proprietors at that placP, 
numed, &c., owning together about fifty-six flys . 
certain priTile-ges and advantages for the entry 
of the who le of thoir fi ys i nto the terminus R.t • 
Brighton, for the conveyo.nce of passengers nr· l riving there by all the down trains, in priority 
and exclusion of all the ftys belonging to the 
other propriétors in the town ; the arrangement , • 
being tbat, until the wbole ot the flys in atter.d-~ ance of the above named persons Ls.d enterc:'d 
and obtained fares, no othl'l' ftys were p rm ittf.d 
to enter or a.pproa.ch th~ pla Ltor·m, or t a ke up 
passengers, whicb virtu lly wr.s ctlmosi. a mono-~ poly of the trnflic, ~:s cely on occttsions wheu 
heavy trn.ins arrived wer{ol more fiys required 
tban tho pPrsoos nbove nnm~a could supply: 
That. the fly proprietors gcnerally considered 
the preferential arrangem ent n.bove described so 
made witb the persona na med, not only unfair 
towards them, but a lw very disadvantageous 
and prejudicial to the pn sengers by reaeon of 
its prevrnting a proper aupply of fiys at the ter· 
minos, as the fly owners who had not the sarua 
I>rivileges, and were pre ven ted entedng lhe 
etation in due turn of arriva l, could not afford to 
wait on the ba re chance of u. sufficient n umber 
of flys of the privilegerl l ,er;;:ona not being there, 
or of the passengera by a ny trai n being more 
numerous thau conld be :1 ccommodated by the 
fiys of the privileged pet·sous ; the consequence 
of which had frequently been t hat many passeng
ers bad heen detained at t he ~ tation a considex• 
abl11 time, namely until the privileged flys wbicb 
bad obtained fares had been and sot down and 
theo returned to the station, or othH fiys had 
been sent for and brouglJt up to the terminus. 
The affidavit theo went on to detail particnlnr 
instances of obstruction ofr'ered to the complain~ aot b th9 il~t'vantR of thA Oompanv, and refnsal to permit him to enter into the arrivai part of 1 the station·for tbo purpose c:.f obt!\iuing fares, and 
alleged that the a.hove àescribed arrangement was alao prejudicial to the interests of the pub~ 
lie, as in many instances it compelled tho pas
sengers, although the wentber might be wet or 
cold, to ride in open cerringes a.gainst their 
w~sbes. That the fly propnetors were willmg, 
and bad frequently off.:red to conform and abide 
by any genert~l rules or the Company for enforc
ing order and regularity; tbat if the station were 
open to all tiys witbout }Heference, and sll were 
allowed to enter in duo course of arrivai, the com
vlainant's fly would be in the habit of attending, 
and complainant beUeved tbe fiys of the other 
owners would att~nd also, and that tht>re would 
be a much better supply of fiys, and tbat the 
public would no\ be subj ~ c tcd to the inconveni· 
ence they were often put to under the existing 
arrangement; and tbnt the complainant believed 
tbat the Company's station a.t Brighton was 
l~rge enongh to admit maoy more flys and car
nages than the privHeged parties usuallv bad 
been in the habit of sending there to meet the 
trains, and that it would be no inconvenienc~ to 
t~e. Company if all c bs and fiys, without dht
tlOtJOn, were a.llowed to enter in turn to take up 
!ares in the same marMr us the deponent was 
1nformed, and believed tb0y did a.t the CE>nt1·al ~ta.tion in London. 

'rbere were also the Rffida~its of six other fiy 
proprietors who were simile1ly excluded from the 
railwny station, and who ,]eposed generally to 
the inc<1nvenience suste.ined by passenge1·s from sucb exclusion. 

It was submitted that the affidavits disclôseù 
a elear violation of tt:e statu te. cCresawell, J.
Referred to in re B ~dell wbere a similar 
application waa made on bebalf of a cab 
proprietor against tbe Easter:l Oounties Ra.tlway 
Oompany, and refused .) 'l'he counsel ther~ 
llgreed tbut the circumstances of th~t case wer& 





· ., tc, or ~: not, m the opir.ion 
majon.s,. of the ~Jttzens, n couvcnience to the 
corum ' 1ty, t~o I~fL'àCtiun of the law alone j!.ls
t~~e~,lhe apphc9 twn of the res training power of tue vourt. 

Upon the first point, it ia unneceasary to sa mor~ than that the fact assel'ted by the Pe itioJ
~rs 1s cle~rly and conclusiTely establishcù. Mr 
;::),~ed~en 1s ~be agent or ~mp!oyee of the Ura.ud 
1 tank, and IS employed m tho manncr u.nd f 
the lJUt'pose ,set forth iD; the petition. It is qni~~ 
true tho Company d.tnve no pecuniary ad va n- 1 

1 til.~o from thts arrangement, but it i9 equa.lly c~ r-
1 tam tba.t _the Company h~vegranted to Sheddeu 

n,n exclus1vo preference, and th!\t he is ox:cia
strely employed by them. Whether this pro
~cedmg on the par~ .~f the Company bo m itself 
I.lleg~l or ~ot, and If 1t be so, whether it is au iu
tractton ot thd la.w wùich the Pl't:Stmt petitioucra 
C:\n h:.l.v~ stop~ed ~Y an injunction, will come up 
for consHleratwn m the sequt-1 of tllese remarks. 
i, IDRY. also state th at the Oompany's systt m of 
cn'l.tgm.g, geoerallr, cartage in the regular toUs 
on tbetr road! w1thont distioguishing betwc ~~ 
t~eso charges, 1~ proved as alleged by the ~eti
tJOneril, bu~ no wst_a.nce ls giTan, or brought un-
der my nottce. It 1s, moroover, established as a 
m~tter o_ffact that the Company tue in the habit 
ot chargmg car tage for collection and de li very 
whether the work be dona by their own carterd' 
or by tho11e of the assigner or nssignee. But ber~ 
again the petitiouers have failed to allege or 
prove a single instance in wnich this hc1.s boen 
dona .. It is likJwise clear, in my opmiou, from 
the evidence adduced, that in the charge for 

1 

oartage of freight, to and from their depots, the 
Uompany_exact the sa.mo amou nt r'or co1rting one 
or two m1les tha.t they do for the shortest dia
tance; that ia other words the ta.riff of cartinu 
ill uniform, irrespective of distance. But agtJ.i~ 
no cases are shown where this bas occurred 
FroT? this peculi~r mode of doing bu3ioess and. 
deahn~ w1th thmr customers, 1 t11iuk it cannet 
be demed that, us a matter of tact sufficicntly 
proved, there must inovitably result sometllin~?: 
very anomalous; tho.t is inequalities, perhape 
unreasonable preft>rences in tba tolli and ra :es 
~~ich the <Jompa.ny cbtuge the public. Finally, 
tt Ui proved that tt. highly reilpectable body of 
men !1.\'0 almost entirely, if not entirely, excluJed 
ft·om ail participation in a braucli of bu2iness 
V1~ry extensive and important, and wbich they 
cont~n~ . should be f!ee to tbem and open to 
<:ompet1t10~. Up?~ tne law of this ca.~e a gren.r 
nnmber of deciSions and authoritles from 
Engla.~~· Franco and America, in support of 
the Cln.Imant's pretens10n1, bave been cited. 
M~at of the cases cited by Mr Stnart go to es

tabhsh the nature and etfect of the writ of in
junction and poiut out the ct~.sel in which such a 
remedy will apply, be bas also ciled authorities 
to show the limited power of corporarîons. 

"A c~rporation being the mere creature of law 
posses;~mg onlr those properties which the char· 
ter of 1ts. cr~atwn con~t:rs upon it, either expresB· 
ly or ail mc1rlenta.l to 1ts uery existence." 'l'rus
tees of Dartmouth College vs. Wood ward, 4 
Wbea.ton, 518: 4 cond. rep. 52l>-(see page 443.) 
"Tha_t a corporation is striotly limited to the 
exerCise of those powers which aro specifioally 
confew!d ou it will not be denied. The exercise 
of the corpoute franchise. being restrictive of 
indtvidual rights, <ln.not be extended beyond the 
letter and spipit of the Act "of incorporation.'' 
Beatty vs. Knowler, •1 Petera, 152, (seee page 
444.) 

1 'l'he fir~t case cited was that of the company 
of propnetors of th<i Navigation of tho River 
Dun, a.gainst the North Midland Railway com
pany. 'fhus it was held by the Lord Chancellor 
"tllat _when it c_le3.I:Iy sbown that a pnblic corn· 
paoy l' o.:clud10g ltB powers the Court cannot 
r~fuse to interfere by iujunction.'1 Tho special 
C1rcumstz1ncea ot thut case were very diff~rent 
from the pre&ent. But what wao then held is no 
doubt, gootllaw. ' 1 

The next citation is from Shelford on tho law 1 
ot Rail ways vol. 11 p. 100. He says '' lf a. ratl· 1 
Wl:l.f Or other ?OmpanÏE:'S go beyond the powerB I 
w~nch the leg1sls.tn~e has given them, and in a. 
m1staken exercise of those powers interfere with 
the property of individua.ls, the Court of Cban
cery. is bou nd to interfere for the pm·pose of 
keepmg such corupa.nies within those powers 
(Agar vs. Regent's Canal Co., Coop . 77) "of 
course it must be a case in wh1ch the Court is 
very. clearly of opinion that the company are ex
ceedmg the powers which the act bas given them 
[R~ver Dun Navigation Co. TS. North Midlnnd 
Rallway Co. 1 Railway 0, 154 ~ ''This ii! a. 
most wholesome ex(' rcite of the JUt'Îsdi<;tion of 
~he Court, because great as the powera necessar
Ily are to enable the companies to carry into ef
fect works of magnitude it would be most pre-jn
dicial to the interests of ail persona with wbose 
property they interfere, if there were not a jnris
diction continually open and rea.dy to exercise 
its power for the purpose of keepiog them within 
that limit which the legislature bas tbought pro
PE'r to prescribe for the exercise of their powers 

\

whenever a proper cuse for it is brougbt before 
the Court," otberwise the result may be tbat s.f
ter property has been taken and dest oyed, after 
a bouse bas been pulled down and a rail way sub· 
stitntfd in its phce the ownN roay have the 
sntisfactiou at a futu~e period of discovering that 
tho Rs.ilway Company were wrong l'River_ Dun 
Don Navigation Co, vs. North Midland Railway 

\

Co., 1 Railway, O. 153, 154:; Kemp vs. London 
and Brighton Rûlwr.y Oo., 1 Rallway, C. 3~9 
[note.] "Whete a railway company bad by 1ts 
ch11.rter the exclusive nght to transport a.nd carry 
pPrS'1ns pro!luce merchandiza and all other 

1\nd mg,y be gmnted by the Oourt i!. clear. This 
br~nch~s i~· ·ction m y be one not fit to be exerci w -tb.pm rticnlR.r caution, bnt certain-
ly it is e fit iitrd n · eesary und er some circum-
• ttl.Uf!!jS to ba exercise , un du~ what circum» tances \ 
it should bs ('Xercised must be m~tter fe-r judicial 
1lisorcthn in each several ~~~se. Per B.uce Y. O. 
Great North of Engluud, &c, June. Uailwa.y Co., 
YS Olearance RailwR.y Uo, 1 CollE . O. 521. Ju 
tlult c~se a maodCJ.tory iojuncrion was granted. 
wbicb iu effect uomp~lled a railwny company to 
pull down wrdls which they bad bu il t, in order 
to JW•vent a.nother ra.ilway compfmy from crc.ss
ing t.heit· line. 

1 'l'he nex.t C>\Bô is bken from the Georgia Re
p[}rte, page 221, and wculd .s~em ~o bear directly 
upon the qneatwn uader c:msideratiou, in the 

1 c..tse by the Mayor of .Macon ag~inst beon R.nd 
the W~tern fl.a.ilroad Oompe.ny, in which it was 
held "that where a railroad company bad by its 
c:harter the exclmnve right to transport and car
lY parsons' merchandislj u.nd all ath r things over 
ti.Jeir road trorn Atlanta to Macon, yut the chfl.r
ter conf;:rred no power upon the coUipauy to en
gage in the busineB3 ot' transporting produce 
tbrougi1 the oity of Macon, u.cross Oc.\Iulgee Brid~e," of their customers 01·~yor of ~tacon v:~. ' 
Macon and ·western Railroad Uompuny,Georgia, 
221) I sba.ll have or,casion to consider this casa 
tereafter. I come uow to tho consH.!eration of 
the C!\Se of Buxendale aga.inst the Great West
ern Ra.ilway Company. Mucil relianûd was 
Iil!l.Ced upon the casa a.t the argument of the I:e
titiouer's counsel. I find the Report to be as 
tollows :-

The R'\il way Comps.:~.y make one general 
cl.Jnrge tor tlJe conT~:yance of goods, wht:the>r 
they are dehvered a.t their station at Paddington, 
whether they are delivered at their recdving
houses in different p ;uts of London, or whether 
they collect tbem trom bouse to bouse in their 
own waggons. Tbe plaintiff, are the grea t car· i riers, Ptckford & Co., a.nd they brought tbis uc
tion to recover back sums of money which they 
had p11.id for tolls and for carrying tt,eir goods 
rm tho railwa.y, but which they conteoded iu
cluded, in ttl.ct, charges for the collection and 
conveyl\nces of goodd to or from tl..e dift'~rent r<:
cdiving-honsea of the Company, but which thoy 
as carriers collccted, to the Paddm"ton station, 
When the case was argued in the Court of Corn-

\ 

raon Pleas, Lord Chief Justice B de deHvered a 
jndgmant in fa.vour of the df'feudants, but the . rt~st of the Court differed from him 1 and the deci- l 
ai'?n wa.~, thersfore, in fn.vouL l.1f the plaintiff'.:L To t 
Hus was. a. writ vf c>:rc1.' Th{l c Urt; cf A .. l'J* j~ which a.ssemLlod iu the Exchequer Cbuill ' 11 
conshited of Lmd Chief Justice Uockburn, J us· 
tices Orompton, Blackburn, and Mellor, auù 
Barons )!ar tin, Oha.unel, and Ptgot. At the clo~e, 
the Chief Justice sa1d thu.t they were aU agretd 
tha.t the judgmint of the Court below must be 
f.ffirmed. The matter appeared to turn, not on 
the Traille Act, but upon tlte Oompany's own 
Act, wbich contained a. clause for equulity of 
charges wbich were afterwarda renewcd. 1t is 
said th.e.t the charges shonld be made NUnlly, 
and the construction bad been upon it in a case 
in the Oourt of Coromon Plea3, which a.ppi<ied lO 
r. caae like the present, and it will not be 
competent for e. raüway company to su~ 
pera.dd by the tolls they wera eutitled to 
ch:uge auotber cbarg.1 for collection of 
conveyance to or from the railway, in
asmucb. as in ùoing that they were imposiog 
upou those who did not require their se rVIce for 
such collection or conveyance, and a charge 
wiJich might be a reaoonable charge, as rega.rded 
those who require tho service, but unreason!:\ble 
n:J regaMed those who did not. therefore it was 

1 au equal charge. That constructiou h ving 
oeon put upon the Act by the Cour~ of Commou 
Pleas, this Oourt wera ail of opinion tbat tba.t 
wo.s the right view, and that the jujdgment wa.s 
correct, n.nd they hoped tbat in tuture 11 chargd 
for tho3f) services might not be undl!r the guise 
or disguise of tolls on a rail way- J udgment 
affirmcd. 

It is worthy of remark, indeed it is easential 
that the fact shonld be borno in miud, that t ui3 
wa.s an action at law brougbt by the party 
aggrievcü to recover back from the company 
sums of money paid them for services they bad 
never performed. It may perhaps be considered 
11.stonisbing tbat the case should have ever ad-
mitted of a doubt. 1 fu the present case this application is for a. 
writof injunction agaiust t.he Gr11nd ·rrunk Com- \ 
P-'UY and complaint is not made by p;!rties who \ na~ the road-rtt lellst tha.t does not a.ppe. r from 
the evidenco-or by persona who have employed ! 
tho company and suiT~red by irreg1Jiarity an 1 \ 
ineqtla.lity iu the to.tes and tolls-tht<:~ case, there
t'Jre, ca.nnot ba held to ha ve any direct a.pplic ,-~.- \ 
ttou to the one undt~i· Cünsidemtion. After reter- . 
riag to tbere a.utb.oritiei!. • l A nurubor of arrets renl]ered in France in r ... il
~A.y cas:n during the p.\&t fifteen yeard werd 
c•l(;)d by Mr. Dorion-after a. c:.r\!ful examina.tioa 
or thea<' d\!cision::l I do not see that they throw 
ruuch light upon the questions raised in the pre
sent proc.!eding!.1. The first clise citeil wa.a' that 
the company du chemin. de {flr de ::Jtrasbur!J a 1J.1le 
J>jlug é" Cie., (Dalloz f{. P. U352 part 1 p. ~04) 
Pllug & Co. had obtR.ined au arrct proh1binng tu~. Rail way Cow.pany from carr~ ing beyond 
the1r line, but this decisbu wa.s revcr:l d by the Ur>ur de Uc.wwtion as a violation. of ar~. 5 of the 
~od~ Napoleon. If this authodty have any baar
t?g, It seem3 to be 3;)me ·h:.ot ug~:ân t tlle pre ten
~wus of tlle petitioner. Tl.lt'ee other C>~ses werl) 
cited by the iir~t of wbich (D· Hoz B.. P. 185'.! 
part l p. ~'6) it was held tbat n. con~i •nee hua a 

things. 
,; Tha.t injnnotions in sub~ü;nce ma.nd&tlng . 

though in form mer~ly prob1b1tory, have n 

r•ght to rt·Ceiv-e his go~ll3 at the st!'l.tiva r.ud to do 
tne cartage at hia own expense, tht. cahier .de 
charqe oJ: the nlil wny expre~slv res rviug to h;!ll 

the ht; tWv other cs..:3es (D1dloz Et. 1"., 
1860, pn.r~ 2, p . 175, and 1861, pn.ri 1, p . 317), tLe 
s11.me right tn the contlignee wa.s recogniz·-d, no.t
wlth:ataodm~ tlle a~reement betwt:eu the Oom
pd.nY and thJ coosignor, as shown by tb.e lettre 1 
de t•ozture, wa.s th at the goods should be con veyed 

1

1 

to the c.:>nsignee1s domicile. 'fbe r~à.'3ons glven 
for these judgments were thfl.t the consigcor is 
not the agent of the consignee, and that the 
cahier d~ charges reserved to tbe latter the right 
to rec~ive his goods a.t the Rt~tion. 

'l'ue. arret cited from Dnlloz H.. P., 1854, va. 
Cherrnn. d~ f•r, 110, part 4, seems to have held 
thfü the Railway CompflllY hu.d Tiolated a Pl'O
vision expres~ly proùioiting them from giviog 
iipecial advantagel to one company over another. r he tacts do not ttpvear to correspond witll tllcse 
in the vresent cast>, and the qut tion was, in a 

, great measnre, one of iuterpretl\tion of the Corn- \ 

! 
pa.ny's characLer. 

'rhe ouiy other French an·et cited whicà re· 
mains to be noticed is found in lJalloy B.. P.,l850, 1 
pa.rt 1, p. 197. In that caso damases were re
covere.ct by a. rival carrier from a rail way com
pany for haTI_ng low0red their tariff wi•hout giv~ -
mg .the notice and obaerving the tormalities 
requ~red by l11.w. Many of the pxinciples laid 
tlown in ihcse arrets it would be impossible suc
C~$sfully to combat, but it ia to be observed 
tbat they are all applied in cases of a private 
m~ture, Rnd where the ordinary legul r2medit s 
w~~e sought, by I_>arties bringing (.etions agai11Bt 
rali.w.ay compames for specifie act~. The only 
d~CISIOn grn.ating agencrul prohibition (lha.t fir:;t 
~~ted abovo) was reversed by tha Cour de Ctu&a
tiOfi. 

1 The value of these modern FreMh autboritics 
will_however depend mu en upon the ter ms of tho 
p:t.r~!cular.ln.ws establishing the Rc:.ilway Com
pana•s wbwb were parties to the cases-more of 
which euaetments h!we b~en laid bd'ord me. 

I ma.y remark ~hat in referring to the foregoing 
arre/Il ~Y attentwn was arrested by a cas~ re- , 
ported m D11.lloz R P. 1854 part 1 p 221 and 
which was not cited:on h•1balt of the' d~fl!udants . 
It wa~,t~ere h~ld !ha~ _R!lilway Oompanies, in 
cstil.bhshmg ùfhcea m ctt1ea for the forwsrding of 
mercband1se, on~y exercise a rigbt collferred on 
tbcD?- by t)te drolt commun, S\Ud tbat thPir doing 
so g1 vea ~ts? to n.o claim for damJ.ges ou the pa1 t l 

1 

of cum~n!&SIOnanes de transport existiog in the 1 

sa~e Clhe~, based upon the iojury done by the 

1 

R~1l~ay <:Jompn.oy to tho busines9 of auch com· nusswnaners 
Up~m a careful revi~w a.ad examination of the 

de{;lStOui and a•1thorities above cited by tte 
lea:ned cou~sel for the c ompllltu a.ntt~, it will, 1 
baheve, be fout;(} that none of theae case& in vol v
cd o~ tnrned upon the qnestion raised ber~, un
le.ss 1t be that the one in Georgia roa.y be consi
derer~ a.s bearin ~ dircctly up0n tbc point. llut 
tho ctrcumatancea lll•On wLich that decision resta 
a.re not givenJ nor has the cl'art~r of tha.t Cora
pany been laid before mei It may be tha.t in 1t 
we~e sorne provisions whicb restricted the ope
ro.twns of ~he Oo:np!lnv, or implieùly probibited 
the extenswn of the1r business be yonl tbeir Ii ne 
of roaq. 1 ":ould not, moreover, feel jn~tified in 
followltlg th1s precedertt, if fou nd to coDfiict with 
the deetsions in the En~lish or other America.n 
courts .. With ins~fiic-ient knowledge of~he facts 
and am1<lat a. va~wus and ft .. ctno.ting jurispru~ \ 
d.euce, ~uch u rulmg would scarcely b.e an autbo
rlty wh1ch I could sa fely adopt. If it be true as 
CQntended ~Y. t}H~ P.eti tion~t1s eouns€:1, tha.t 'the 1 
~ea.l cumpla.mt m ÜliS case 1s that the company 
Jm~ose. the payn::ent of tulls for 1\ service not 
a.utnonzed by t~e1r cbnrter, namely, for the cr.r
n~ge of gooJs Hl carte in the limi!s of the city 
of Montreal, 11.nd beyond the limits of tbeir ndl
wa.y, thus offending against the acts creating 
th~m, and also exercising a priTilege and fr:~n
chls~ not ?~nferre>d. by law. Thcn he coatends
the 1mposit10n of tolls, incl nding the cnrtage of 
~ootl9 not all?~ed by law, is a matter of public 
mterest,. requmng the interposition of the public 
authbonty. 

Besides, th~t tbe carringe of goods by the car· 
tP~S of t~e co~~any, is a necessa.ry conseque nee 
ot tl!I3 1rnposlt1on of tolls for sucb s~>rvice, and 
the Judgment decla.ring such toll:! illegal must 
be f~llowed by s.n interdict preventing th~~ from 
car.tmg as a c~ear contravention of thn lA.w. 
Tb1si nod uht, IS coro. plained•of in the uetition; and am asked to declara that thes!) ac·t of the 
comp~ny ur.~ illegal; but I um not rcquired to 
restram tb~rn from the perpetration of tbe!!e a.cts. 
TLe quest10n_aa to ~he lega.lity ofthese tol1s and 
th.J mode of 1mposmg them, incidentlllly arise· 
end I bavù no hesitation in saying tbat' no rail: 
~ay company bave the right to inpose a charge 
for t~e conv~yance of goods and mf'rchandise to 
and from. the1r stations when their customers do 
not reqUire such service to be perfornied • and 
more t-speclally is this truc when as a matter of 
fact, the cartage is not do~e: e.n~ an Rcti~n at 1 
law would lie Ht the instance of p:1.rties aggriev-1 . ed, to recover hstllk Rnt>h An illegal obarll&. It 

1 

was so held in the case of Baxenda.le a.ga.inst the 
Grel\t Western Ra.ilway; and in Garton aga.inst 
the same compnny; also in a more recent case 
r t Garton against tàe Bristol and Exeter Rail-
WS.}' Company. This is a plain infraction of 
law; but to wbat extent it has occurrEd in this 
~·;anch of tbo Grand 'rrunk Company's bnsinesE>, 
1 lt exi:>t at sll, n.e e~idence does not <1isclosc. 
r\?opting the views of the petitioner'a counsel ;wb certain limitations and reserve, I would go 
trther, and decl!ue it to ba roy opinion, tbat the 

. yste~ adopterl by th'.l Grand Trnnk Company of 
~luamg the charge nf carta~e in tbeir regular 

.aqw~y tolls, .an.d a~ tu.;y do iu most cases,
.mlltwg to distiOgmsh the charge for cartf'.ge 

from the ton on tue roa.d,-in fa.ct includiug both 
tha:ges in one block sum, is a mode of doing 
! 11iltness which the la\'7 can har sanction. It 





rned. eve "·ea er· we 
freqt~ently h1we the.:e bills retumed, murked 
and 111 lJad order for which we had no reconr11e. 
mean by that no recourile againt the .Railway Com
pany, .and they would not nllow any deduction 
eve?- 1f the goo?s were wet afterwurds by Lother 
acCHlent~. 1 ~lnnk the system as a whole conduces 
to t~e ~onveraenc.c of t~e met·clnmt-; of Montreal ; 
and lt 1!'1 tho way 10 wlnch 1 have donc business in 
Gla~gow before I came to CRuada for seyeral y cars 
I am n.ot awnre that the Grancl Trurk Company 
ma~e 1t 70~~ulsory upon me to do my cartiug 
busmess lll Lns way. I prefe1· it. 1 um not o.ware 
the Grand Trunk Company would mnke no abate-

• mrnt o.n. the bills charged for the transport of th e 
uoods 1f I used my own carters and paiù them for 
the trusport. 

\ 

Que,.;tion-~f this system be in reullty a comput
sor;' one leanng you no option as to the mode in 
whJC~ you oh.oose to carry on yout· cartage busi
ness m the city of Monüeal would you upprove 
of it? ' 
Answer~1 would app:ove of this aystem because 

1 belleve lt to.be a pract!Co.l one for our business. 
JJr. Stevenson-! at present holtl the appoint

meut of General Western Freight Agent for the 
Grand Trunk Rail\\ ny Companv. 1 was appoint
cd tleneral Fr~1ght Agent in Xovember eigbteen 
bundred and s1xty-three. I have been acting Jor 
the lust th re~ m~nt~1s as Ge~cral Eastern Agent as 
well. The dtSti}.ct mcluded m the Eu!:!tern Agency 
exteod~ from Kwgston eo.stward to tbe tHmina
twn ofthe Grand Trunk liue and iucludcs the city 
of Montreal. 

In my present position 1 bave the menus ofknow
ing thoroughly the workin_g of the entire Urand 
'fruuk Rai.lway system. There are thirteen hun
drcd and seventy-seven ruiles of R~ilway open, 
t he1·e arP. about three thousand tons of freigh t 
ltlO\'eÙ on the Grt.nd Trunk Railway every day 
nmounting 1o about eighty-three thousaud tons ~ 
~no.nth. The freigh~ has to ~e handletl at least 
'WJCe, first when 1t IS loaded JD the cars and se
condly when itïs unloaded from the cars.' We re
ceive ut :\Iontreal about four hnndred and fifty 
tons ofrcceived ft•eight daily and we forward frolll 
~og.treal about five hundt·ed tonR daily . About 
Lt hundrcd consignees will receive the fi\' e hun

tlred tons of forwardcd freight thaL 1 have spoken 
of. 

The present cartage system was introduced 
about the ~onth of Ja.nuary, 1863, although it 
only came mto thorough working order in the 
following spring. One object ofthe change was 
t.o ~e?~ce the ra.+es of_freight, another was to give 
tr~.cthtles and convemence to merch1\nts a.nd ship 
pers in Montreal; a tbird was to lessen the cost 
tlf hundling to _the Grand Trunk Company, and 
to !ifford secunty both as to tne condition and 
as to the qua.nttty of the property entrusted to 
the Corop1my 11.t Montreal. 

Question-Will y ou explain whether the pre-
1 sent oartage system doe3 or does not conduce to 
!the_ facilities and \lonvenience ot tho shippers of 
fre.1~bt in Montreal anù of the b·1siness public re
<l umog to se nd goods over the rail way ; and if 
rour answer is in the e.ffirma.tive, please explu.in 
10 what wa.y the working of tb.e present system 
~ ·)nduces. to such convenienca, and please ste.te 

1 

tts workmg in comparison with the previous 
cartage system? 

Answer-I state that the preoont system con
duces more to-the facilities and convenience of 1 

the shipperii of freight than the system before the l 
present ca.rtage system was in opera.tioo. In the 
working of the systE.'m prior to January, 1863, 
when mercba.nts employed thcir own carters in 
tega.rù to the forwarded freight, the carter came 
r.ud took the goods from the merchant'i ware
bouse and carted them to Point St. Charlas or 
th~ B?n!\venture Station, where they delinred a 
obtppmg note along with the goods, and if the 
go?ds '~ere found to be in good order when re
ueivcd trom tba carters, wbat is called a clear 
receipt was given to the carters, wbich they took 
back to the merchants; but in casea where the 
~oods "ere not in perfect order when deliTerad 
at.the st.ati~n by the Cil.rterst a bad condition rc
cetpt was gtven, thus throwtngthe entlre respun
silnlity of the safa ca.rtage of the goods between 
the merchants warehou3e und the depots 
of.the railway wholly upon the marchants or the 
sh1ppers. 
, . Ip. regard to the recei v cd freight the responsi
uthty of the receiver was somewhat the same, 
ouly that there wà.s more detention involved in 
tue receiving of goods than there Wdoij in the for
wa.rding ot them. 

. It will be seen tbat a sys!em in eonnection 
With so large a freight busiuP.ss as ia transacted 
between the Grand Trunk H.ailway and. the mer
chants of Montreal in reccived freight in vol ving 
tlle carrying of sums of monay, large in the ag
grega.te, in men'a pockets, no matter however 
9areful and honost he m~:~.y be, wno, in the ma
J?rity of _instances, were obliged a.t the samt~ 
ttme to dnve tbeir ùOI·ses and ca.ra between .Mon
~l'eal a,nd Point St Charles, a.n average distance 
from tne centr~ part of ehe city of not less thau 
two mil(a, was dangerous and inconvenient, and 
t.:alled for a remt!dy. 'l'he systea at present 
1\dopted, and wllich in vol v es no additiona.l 
charge over wha.t wa.s formerly ronde prior to 
the introduction of the present Cdortuge system 
now carried ou by Mr i::lhedden in conuectiou 
with the Grand Trunk Ra.ilway Company, in
eludes, with soma exceptions, cartage rates for 
tue reception and delivery of goods. In regard 
to the fonvarded freight the working of the sys-
tem i2 as fJllows: A mercbant ha.ving goods to 
send from .Montreal to any part vf the Oa.nada.s 
or the United 8tates bas me rely togo to the office 
of ~Ir Shed den in Mc Gill Street, and lea 1e ln
Blructions for the number of trucks or double 
teams be r~quirea. The trucks, carte or 

are ben , 
oon 1~fter as practtcable, sent to 

merchn.nt's warebouse requiriug them. 'l'he 
merchant then delivors to the teamster the con
si:gnment note or shipping directions, signed by 
htmself or sorne one in his employ,unüma.de out 
oa the form supplled by the company, ou which 
IS ~ntereù to be for warded. The m·~rcban t n.lso 
wnte~ out a recP-ipt wbich contains th6 a.rticlei 
cnumerated in the consignmenL note, and is t~.lso 
on the form supplied by the comv~tny for the 

, P~~pose. Jf _the teamster finds tha.t the goods 
1 de,tvered to htm suc ln o.ccordance with the re

ce_ïp , he sigus it and takea his freight, tOS!ether 
':'tth the constgnment note, to the Ra.ilway Sta
tion: The J?erchant by this system reccives the 
rcce1pt a.t lns_own door whcn h~ delivera the pro
perty, and his r~sponsibility is thon at an eud. 
1s.rega,rds recetved freight-f~eight arriving a.t 
~ mnt t5t .. Charles, and on wl..ncli the cartage iii 
mcl~ded m the tolls chu.rged, is generally load
t:d d1re~t from the cars on to the carts and wag
~ons of J Oh!J-.Shedden, arrangements being made 
~ùr the reqmstle number of teams to be in wait
mg at Pomt St Obarles in the rnorning when the 
men.go to work. The goodl3 are tben taken im
mr:dla~el:;: to thd mercha.nt's warchou&~s, where 
o. rt·~e1pt _Is obtained for the goods, and the mo
!l'=Y IS J>al~ to t!.Je carter, who takel it and gives 
1t to lr. Snedden, who in turn l.Htuds it over a.t 1 

the end ~t each wcek to the Ra.ilway Company 

l
less bt3 cnuge for carto.~.go, or it rnl\.Y be in in

, stance~ where satisfnctory arràngements are 

l
made oetweeu tl.Je merchanta and Mr 8hedden 
that the carter does not c.·ollect the freight but 
tb!l.t Mr ~hedden's otllce clerk goes round' and 
c?Ve~ta I.t. 'l'be mert:hant i:l ~ot o~liged to go 
cu. ot bis warehouse to pay h1s frewhts nor is 
ha 9.alled upon to g}ve A. receipt rot his' goods 
untu they are dellvered to him in bis •own 
store. • 

i J n regl$rd to th~ working of th9 system as rea
l pects the convemenc~ ot the Railway Company 
-I m~y remark tbat 10 couducting-the affaira of' 
a Rallw3:y of. such ma.gnitudo, an economiclll 
system oi.movmg and bandling freight is indis
p~nsable In tl~e interest. of the bondholdera and 
o,t a.ll others mterested in tho !Jrosperity of the 
Oo11?_pan.y. I~ order to co nd uct the business of 
the ~tation w1th dne regard to safety, it cost the 
Oompany un~er the system when the marchants 
~mploved the Ir own carters a.t the rate of thirty
f!ve cents per ton for wha.t is termed the ha.ud
ltug service .i ~ha.t is tho cost of the checkers to 
~beek the freight, and the Ij{)rters to receive it 
t;0~ ~he trucks, weigh it, and load it iu the cau. 
'l hiS IS ~t Bonaventure street. Und er the new 
system 1t only coste.them on an average eighteen 
c::nts per ton, ma.kmg a saving of sixteen cents 
per ton . 

Wi.lliam Smith, marchant, declaras: I am o. 
mcmoer of the firm of Stark, Smith &; Oo., ma
nufacturera ot tobacco in this city. We do a 
pr~~ty la~ge business in our line. J bave been in 
bu:stoess m Montreal for the past ten years about 
tbt·ee years of wbich bas baon in the t~bacco 
Ir ade. I am a.cquainted with the working of tho . 
pres~nt ca.rtage system by the defendants, and 
carned <?Ut by Mr ,John Shedden, l 

Questton-Will yon sta.te from your know
ledge and experience ?f the presMt cartage sys
te.m, whetber or not 1t conauces to the conve- l 

. ~Ience ~t the business public of .Montreal in the 
forwardmg and .rece!vi~g of Railway freicllt 1 

.Answer-I tbmk 1t IS more convenient than 
the old BJ~Stem. U: oder the present system we 
get our b11ls of la.dmg s1gned o.t our own doors 
a?d our goods delivered. So far as the expe~ 
neJ?-C~ of o_ur firru goes, the present system worlts 
satisfactorJly. Ali tLe mw to.bacco we u!e 
cornes over the railway, and we a.lso eer.d the 
manufacture~ articl.e over the railway, aitbough 1 

a large part 1s sold m Montreal. I tbink the in
troriuchon of the present system is a convenience 
to the trade. 

Chlttnpion Brown, boot and shoe ma.nuf11cturer 
says: ' 

I am a member of the .firm of Brown &t Childs, 
~oot and shoe ma.nufacturers in this city. I be
h~ve. we ha:ve the largest ma.nufactory io the 
cuy m our hne. I haTe be:en in business in Mon
tr~al for upwards of 20 yettrs. I a.m acquainted 
Wtth the present carting system adopted by the 
defendants and co.rried out by Mr 8"!1edden. 1 

Qu~stion:-Will you state from your knowledge 
and e.&:penence. of the present cartage sye~m 
whethor or not lt conduces to the convenience of 
the business and public of ~Iontreal in the for
warding and reciving of ratlwa.y freigbt . 

AnswPr-Y es, I think it does. The carters ca.ll 
at our p~ace of business, and wbenever goods are 
to be sh1pped, are counted and ùelivered a.t the 
?oor, R.nd the necessary pavera and bills of lad
mg are signe<l thore. The goods tbat we receive 
o,ver the railway are also received at our store. 
So far e.s my experience goes, the system as a. 
whole works satiqfnctory. 

.'rho.s ~orkman, Esq. merchant, thus states 
lus opmwn : 

, I am a member of the firm of Frothingha.m & 
Workma.n, h~tr<lware merchants, of this city. I 
lHtve been in business in this city for about 23 

\ ye?..rs .. My firm does o. lurg·e business in the hard 
ware hue. I am acquainted witb the present 
cartnge system adoptcd by the defendants and 
car:ied out by Mr Shedden, nnd tbe firm h

1

aB oc
ca~wn constantly to send fl.lld receive goods by 
ra1lwe.y. 

Question:-Will you a tate trom y our knowledge 
anet. expertence of the present cartage system 
wher.her it does or does not conduce to tha con: 
ve~i.ence of the business public of Montreal re
qnmng to send or receive goods by the railway. 

Answer-We fi nd it very convenient, inasmucb 
ns we get rPceipts for goods forwarded on our 
ow~premifJea. 1. think we:... have less trouble _un-

der the present system tb~ln proviously, when 
we bad to employ general carters, and get our re
ceipt3 signed a.t the etation. 

In cros3-llXctmination he sa. ys th at previous to 
tLis arrangement, we bad our ca.rtage donc to 
our satisfaction by the city carters. It was 1 
equally s.s s:\tisfactorily done as by the present 
system, with the excPption that we now get our 
receipts sigoed on the prmiseo. 

Sixteeu oth!lr witness~s were exa.mined by the 
comP!l~Y. ana. th~>y are, I m:1y a:w, una.nimously, 
of ~P.II~!On that the system complained of by the 
PehtlttOners bas proved n.nd stiJl proves a great 
bene~t ~nd c?nvenience to the public. After 
cons1dcrmg tlns co~fii~tin~ tPstimony with great 
~are, I ha.v~ no besllatton m expressing the opin
IOn that it IS proved tbat the collecting and de~ 

livering frei~ht, merci!~ndh: •1, p~ck!l s, &c, by 

1 

tbe company s cllrleN, li! a con vemenco a one
tkial to the public. It must, 1 think be obvions 
to avery dispa.ssion1!te and unbiaii3ed' mi nd that 
if not a biolutely necessary to eury O'l tbe

1 

bnsi~ 1 

ne~s of t!Je company, yet ~hnt thl~ir syiitem in 1 

th1s part~cul_ar, and wbolly Jrresp<>ctive of sorne 1 
very obJ~ctwnaole features to be adverted to 
heree.fter, must be highly useful to their casto
mers; and it appea.rs tome, moreover. that. this 1 

opinion is ful:~ corroborated by the evi
dence adducod by the defendants. But the com· l 
plllinants Mn tend thl\t pL1blic convenienc~ a.lone 
i~ not th0 que3tion here. Aisulfling that the pub· 
llc at la.rge are benefitted by this !J.r:a.ng9ment, 
t?ero stili rema.ins the complaint by tue Peti-
ttoners. . 

That ~be Grand Truuk, particul!~rly by the · 
occupatiOn of common carters in and within the 
limits of the city of ~Iontreal~ and by the charg
ing of tolls including cH.rtage rates, anet ty tb~ 
absence of any By-law a.utnoriziug any tolla to • 
be collee led a.pproved of hy competent authority, 
have o.ffe1uleà against the provision:t of t,1e .Act and 
acts creatiny, alti•riltQ, renewù1g, or re-o;ganizinq 
them liS a corporatioi1, and ha.ve exercised and a!
wmed to exercise franchises and privileq~.'i r~ot con

.ferred Uîlon the corporation by th.e Act'.?r acts-or 
~Y .a.n:r l~w, and. bave exceeded the capacity and 
JIHtsdictwn conterred by law on th?. corooration 
and illegally assumed powers and privilege~ 
bey.ond, an~ in addition, and contrrl.ry to those 
wb.lCh by vu·tue of the act or acli, crea.ting, !Ü
termg and renewing or re-organizing said cor
poration, were conferred on the corpora ion 
thereby S~.tfecting the pnblic interest to an extent 
aufficient for all the purpo3es of this Pètition. 

Before proceeding to consider a.t length tha 
arguments and the authorities olfored by the re
ape~tive counsel of tho p~rties, Jt may be propor 
to dispose at once of one point in this Ci\Se. It 
wa.s formally alleged by tlt\3 complaina.nts that 
the company hava no by-hvr regulating nad 
establishiog the toUs upon their line of road j 
a.nd that if sueb by-la.ws bave ever been passed 
they have never ba~u aubmitted to, or beon ap· 
proverl of by th~ Governor in Oouncil. To this 
the company reolie that auch by-law had been 
passed and sanctioned by the Governor accord
in~ to law. ~ow ~he defendants bave wbolly 
fatled to sust!\ln thts a. ·ermeut by proof and in 
tba absenc~ of l!lch proor,I mnst assume' as t~ue 
that there has beon a. gré t nd aeriouii omissio~ 
he re . 

,., ·s "J_lo doubt Ïi a vezy .K!'S.Te irregulanty 
~n:totmtm~ to a violation of law~a.nu elle sooue~ 
tt 1a remedied, and tbe express requirements of 
the Statute are compiied with, the botter. 

It ha.s beon urged, however, by the defendant's 
counsel. that ~ have nothiug to do with this 
a.ll~ged mfrilctwn of tho l11ow on tha present oc
cas10n. 

Bt~t witbout a.n~icipating opinions which will 
r~~etve a more suttable expression as the a.utho
r1t1es and decisions applici\blo to the ease are 
mora fnlly developed and exa.mined, I come now 
to the consideration of the law as prcsented at 
the argum~nt by the respective counsel who 
haV"e subr~:ntted the case witb so mach ability 
a.nd le~r01ng. 

Mr. Stuart's propositions upon the faets as 
prove.d on.tbe bohalf of the P~titioners, may be 
st~teu as follows, Tiz :_ 

lst It is clearly proved that the co:npJ.ny 
tbrOtrgh .Jlr. Sh~dden, their subordiao.te agent, o~ 
e1'1Jp~o!Je,, ex~rc:so M.nd u~e the occupJ.tion of 
cartt,ng. for btre to a.nd from thei r depots within 
the hmlts of t~1a city of' l1ontteal. 

2od. Tbat m doing so, it is estn.blished o.9 a 
r,na,tter _of fl!.ct,,tbat.the company is guilty of an 
mtractwu, a viOla hon of law because thcir char
te~ ~ioes no~. coot_er on them n.ny such right, 
P~l!'Jlege or .tranch1se, but on the contrary limita 
~ eu operati?ns to tbeir line of rallroàd. 
i• 3r~l. Tllat 10 addition to this violation of law, 
• Wlll be Bùen ,th~t t~ey iu this way exorcise 

a monopoly whiCh li! directly dotrimental to the 
~aster ct.rters of Montreal; a.nd bo h for that 
~aso~, an(~ b~cause auch an occupation ii a 

vtolatwn of law, tho case is one of public in-~ 
teres_t, and concerna the master carters r.nd the 
pubhc nt large. , 

'th. That the carrying on the busiusss of car
~ers by the Oompa.ny under the system purrmed ' 
Y ~he_m, nn? ~~ pr~ved, neces3a.rily involves a 

:ariet,v of dist10ct violations of the law, r.u..:h as 
pre !~t!Y enumer11.ted in the canuluslons of the 
• et\~,on, and es~ch and all of whicb, wheti:ler 
c,onstdered separately or combiaed ln one con
tt1nnoua, op~n and public transgres;ion of their fh;net', ~~mgs the acts of the Company under 

v proVJi!tons of the Statu te . nd impo~eEI upon 
me the ~t!ty to res train the~ fro n a. coursa of • 
roceedmg at once illegal and of the highcst in
erest to tho_public generally, and to tha ~ !aster 

C&rtera of this city in particular. 

1 
&~h. Th~t whether ttieso oper1 aud public V"io· 
~ttons of the law conduce t_o tL~ adT!l.n_tag~f 





.The special demurrer is tbert:fore dlSDilis
1
eè1',.__.-'l ?JOre convenient tban the pres~nt iYstem, and~ 

Wl~h costs. Tbere remain the three pleas above mdeed, for the trade generally, m my opinion.-
referred to, and tl1e answ~rs to them which are My reason is, tbat if a cnstomer ofmine,livin~:r'in 
general. ' the Townships, or any ot.her place, sent mo -~n ' 

U pon this issue tho parties have proceeded to order for pork, flour or grain, he would vrrite mo 1 

1frunk 11ailwoy Company, and l have a Kn,nwiPrlm• 

of Mr. Shedden's bu~ine:-'ll; auù of the arrange
menti! existing IJctween him and the Company. 
'l'ho horses, barnesse:~, vehicles, and ali other 
things emptoyed by :i\lr. Shedden in hi~ businel!J 
of cartage in the city of :Mon~real, bclong to bim, 
and the Defendants ha,·e no mieresl whate>or in Enquete, and it becomes essenhally neces•iary tb at he would sc nd his borsc, somctimes 20 or 30 

tho.t the eviden.ce adduced shonld be now cnre- miles, or more, if I ship the or der on su ch a. day· 
fully considered. 'fhe most important testimony and it bas happened that the stnff wss not ship~ 
on th~ J?art of the Petitione1· will be found in the ped, because I could not get the Grand 'l'ru ok 
depositiOns of the following witnesses :- Cfl.rters to come in timo, tlJ,ey were so busy If I 
Ale~ander .McG~bhon says-l have been doing hi'td ahippcd in the wny we nsPd to do bv my own 

a constderable btlsmess us a grocP.r in the city of cart~r, or another from the market if he wrre too 
Montreal, wholesale and retail, for the Iast niue bu)ly, my customer wo11ld not bave lost two or 
ye~u~. and I bave frequent occaaion to use the tbreo days waiting, and t}1e expense attendant 
~}ranù Trunk Railway Oompany in both import- therr.on. I have been upon one occa ion to the 
n~g and exporting mercbandiie. For the last Grand Trunk ~eqniring cartage, and they failed 
E>lgJlteen months and upwards, the Grand Trunk to send them lU time, so tbat 1 had to employ 
H!lilway Oompany haYe cha.rgcd an U11iform r~te carters at my own ex9ense. I have bad occasion 
o~ tolls for the transport of goods and mercba - to send my clerk for cartage frequently, and on 
d1ze from other places in the .Province to the cifj" ~fi~Y of thoso occasions the Cü.rts have not come 1 
of Montreal. 'l'bey deliver the goods at my store lD 1Ime. 
witlwut making any speci!i.l charge for cartage Victor Budon says :-I am a. wholesale mcr-
'rbey also cart the goods from my stores to the chant, dealiog principrdly in groceries and pro· 
Railway statiOn without making any special duce, and h1we been soin the city of l\fontrePlfor 
charge for cartage. These tolla are uniform and 

1 

2d years and upwards. I know the present cart-
the same, whether carted a.t my expense by my ago system adopted by tue Grand •rrunk. We 
own carter or by the defendants by persons em- .preler our systfm, tl~ at is, 1 he system of employ-
ployed hy them for that puriJOSe. This io thcir mg our own carters lllotee.d of the Grand Trunk 
manner of dealing with the marchants of Mon- ca~-ters. We then conlJ hoth transport and re~ 
treal generally. ca1ve our goods at the times we dl·sircd. I fouud 

Mr Damase Messon says: I have been doing the old system of cartng~ more convenicnt thau 
business as a wholE>sale merchant in the city of the new one, and if I b:td the privilege I would 
Montreal for a great number ofyears, until about relnrn toit. 
November, 18Gl, when I retired in favor of my George Thompson testifies :-I am and hue 
sons, since whic'h time I bave constantly attend- been for many rears in the ~:mploy of Jos':lph Tif-
ed at the store about in the same manner as fin & Sons. They crtv·y on 14 very extensive buei~ 
when I was directly intercsted. The iirm under ness as wholesnle grocers. I am familiar with tbe 
the name of D. Masson & Co., import and export present cartag~ systP.tn adopted by the defend-
goods and merchand1ze by the Grand Trunk ants. We fiod Jt vrry inconvenient, and would be 
R~tilway Company ot Canada. For the importa- ~lad to retnrn to the old systP.ru of C!l.rtage I b"· 
tion of merchandi.ae and goods they charge, and lieve it to be inconveDient to the tra.de ge~era.lly. 
the ifrm pay them tolla for the transport of goods In t.hc firat J?lace~ the Grand Trunk Cf\<ters choose 
and merchandize from é!istant places to the city 1 ~he Ir o:wn bme, noth for collecting and de li ver-
of .Montreal. 'l'bey deliver those goods at the ~~~ frelgbt, and tbP.y come frequentlv at inc:mve. 
iltores witbout making any special charge for ment seasons. We also have to fnrnish ls.bor to 
c11rtage. Tbe~e tolls are nniform and the same, load the carts, while, witb our own carters tbere 
wbether ca.rried n.t the expt:use of the receiver of WR.s. no sncb necessity. We are recaiving t~-day, 
the same by Lis own carters,or by the defendantil fbr metance, one hundred bo!;(ebeads of Molasses 
by persona employeù bythem for that purpoEe.1t 1 and upwards, through the Grand Trunk cnrte~s' 
is A. matter of public notoriety that they deal in We will be obliged to keep a g~ng ot hel pers t~ 
this ms.nner with the merchnnts of Montreai ge- help the carters for the_ whole day, wherea!!,.ifwe 
nerally. The amou nt of freight now charged is 
a higher rate thau that previously cha.rged be- bad the privilege ofusinq our own carterg it would 
fore they pcrformed tho c~rtn.ge of the goods. not ta.ke more tha.n balf the day. 

Olivier Bouchard states: I have Leen a &:r- William Stephen gives his evidence as follows: 
geant of Police for two years and upwards, and -I am one ofthe firm of William ~itepben & Co, 
am so still. It became my duty in tbe years wholesalo dry goods merchants in this city. Tho 
1864 and l8t35 to issue the licences to carters in firm bas been in existence for sorne 30 years and 
the City of Montreal, In 1864 and 1865 I is~ued over, I know the cartage system adopted by the 

·licences to one John Shedden. Upon a reference Grand 'J'runk forabouttwo years. Thefreightis 
to my book, whicb I have with m~, in 1854 I find carted by the Grand 'l'runk carters, the forward-
tbere were seven licenses issuPd on the lst of ed freight we ca.rt by our own carters. We find 
May to John Sheddcn for trucks wîth sfngle it the more convenient in a certP.in measnre. If 
bor es attncbed, and ou the ôth of May of the the Grand Trunk carriugl'l was made a separate 
sume yP-a.r, leven.t~'F:I) double horse heavy wag· charge, we most decidedly would do our own 
gons. At other per:iods of the year he took other cartage. One reason for which we prefer our own 
licenst>s. IBm not able to say how many. carters is, that weare enabled to send off the stuff 

In May, 1965, John Sbeddeu took out licenses as it is ready, instead of filling up our packing 
for thirty-five trucks aud single horees. No one rooms. We ca.nnot depend upon the Grank 'l'runk 
is allowt:ù to exorcise the occupation of carter in carters coming at the time appointed. 
the Uity of Montreal without obtainir.g these George Cha.pman says :-I am, and have been, 
licenses. He also took out license for twenty~ for the last fourteen years, in the employ ot Messrs 
six bea.vy waggons with two borses attached. He .faitland, Tylee & Co, wholesale grocers and wine 
pA id the tuitf rilte for tbese licenses. merchants of this city. They do a very large im-

James Power Cleghorn says: I am in the em- porting trade here. I am f:\miliar with the cart-
ploy of J. G. McKenzie & Ù~>~ a large wholeialc R!{e system adopted by the Grand Trunk for the 
dry goods bouse in this citv. I.._.nm one of the last two years or thereabouts, and have found it 
principal clerka, and bave beeh for the lo.st very inconvenient, and infinitely prefer the old 
seven ycars, as general manager of t~ business. system of using our own carters. I don't wiilh to 
I bave the control of the carta~"Ce bus1 <>s of the be positive, but my opinion is that it is very in-
firm. I am familiar with the pr~scnt rtage convenient to the trade gcnerally. In tho first 
system of the Qriind 'l'1·unk Company, B.l·d so place, marchants bave to suit their time to the 
far as our business is conceroed, l consiJer \!.le convenience of the carters, by whicb means the 
system inconvenient, &nd we would intinitel premiscs aet blocked up with goods propa.red for 
prefer the old cartage system, shipment, baving frequently to send two or three 

In shipping goods, we have often, dnring the times before carters can be obtained. 'l'his is 
evening l.lefore, packed. enough of goods to en~ especially inconvenian t wh en goods are being re-
tirely ock up our packing rooms. Vnder the ceived from ships in port, as it is often necessary 
old system, the first thing in the morning, atter to arrango for deliveries at one time of the day 
opening, our carters were sent for, the goods and for receiving good9 at anotber. This cannot 
sbipped, and our packing rooms cleared, ready be done when carters ca.nnot be obtained at tbe 
for griog on with packiug again. Under the time when they are wanted. I bave often sent 
present systnn, thQ Grand Trunk carters a.~·e for to the Grand Trunk cartage office, complaining 
say for elen o'clock, and they make thelr ap· of the delay iu sending their carters to our store. 
pcurance at one, gr('atly to our. inconvonience. Richard Rolland declares: -1 have been in 
'rhe reasou of the1r delay is mnmfest, becauae a.!l ~Iontrenl for the last six:.teen years. 1 am ac-
othcr bouses are likely to be in the same post~ quainted with the present Grand Trunk cartage 
tion as ourselves, ail anxious to bave their goods system. I prefer the oid system of employing our 
sbipped early in the mornin~. The olt! system own carters, conaidering it more convenient.-
wo prefer, again, because, during wet weather,?r Wben I get my goodt~ by the Grand Trunk Rail· 
appeara.nce ofrain,the Grand Truuk carters Will wa.y carters, they suit their plensure for deliver-
not ta.ke goods for shipm1mt, becausc they refuse ing and receiving; wbereas, if 1 were permitted 
to take the ri3k. Under the old system, our own to use my o_wn carter, I would suit my own time. 
carters wonld, if it were only a shower, remain I may m~nhon that I am occasionally putto the 
un til it wa.s over, and remove the goods at our expense of biring other carters, in order to des~ 
convenience we having tarpaulins and other con- patch my business. OccRsionally I require my 

them. Mr. Shedden hns takcn out licenRes, in ac
cordance with the city regulations for the vehicles 
that he employs in bis bu!iness. Mr. Sheddeu 
nloue derives the profits nccruiug from the cm·tage 
of goods to and ft·om tho Railwu.y Stations. Al! 
the goods that .Mr. Shedden carries to and from 
the Railway Stations under hi!! arrangements with 
the Dcfendants,are gooùs th at have been carried, or 
are mtended to be car1•ied, us fl·eight upon the Hno 
of Rnilway of the DefendaTJts. 'l'he rates of fzeight 
charged by Shedden, as agent of the DefondantH 
and which include cartage Ji)!" goods to be carrieJ 
on the Railway, are invariahly conscnted to by tho 
1hippers of the goods, and they sign what Ü! called 
a consignment note ofsuch goods. In the arrangc
Dlent betweeu Mr. Sheddcn and the Company, he 
acts in the collection and delivet·y offreigllt aa the 
agent of the Company ; but in respect of the cart
age, he nets for himse!f aJonc, and receives rate~ 
charge<! for cartuge for his owu benefit. \Ve liettle 
accounts once n. weck with the Company, and !Ir. 
Shedden thcn retains thP cartage rateu, noue of 
which are paid to the Dcft,ndant.,-, at nll. The pre
sent cartage system bas been in opctaiion abont 
two years and a-half. The ~<ystcm H.:i u whole, 
works nrv satisfactorilv. lt Ïi a more economi" 
cal way ot'haudling freight seut from or received 
nt Uontreal by l'ailway. The public gcmerally, so 
far as I can find ont, hke the present system uetter 
thau the old one. I have bt~d about fo.ur years ex-~ 
perience on Rnilway lincs in Great Britain. 'l'he 
snme system, so far a~ l know, preva1ls in Great 
Britain, in the cities and large towns, that bas been 1 
aclopted by the Detendants, and is IJOW in opera
tion bere. 'rhe same may be said of the cartage 
srstem arlopted by the Great Western Company iu 1 

Ûpper Canada. 1tfr. Sbeddèn doetl tho cartago nnd j 
it is not dono by the Defeud1mts. 'l'he letters G. 
1'. R. on tho waggons owncd and uscd by .Mr. 
Sheddcu in his cartnge bm!iness, inàicatc that the 
waggons are used in counection witll the Rai!way 1 
in the co.rriFlge of goo,Js to aud from the stations 
at Montreal. Tbese letters nrc not mtended to iu· ' 
dicate tbat the waggons bcloug to the Grand Trunk 
Railway Compa11y. M1·. Sbeddeu bas no partnerH. 
'l'he Defendnnts established the rates of fre1ght to 
bu clmrged for the transport of goods and mer
chandize on their Railway, and (or the l<tst two 
year~ thcse rate~ so established by Dcfendnnts in-~ 
elude the cartage of the goods in tho collectioo and 
delivery in and witbin the city of l\1ontreal. The 

~ exception to this rnlo will be foucd in the tariff's 1 
fyled in this cause, being Flour, Grain, and Lum
ber. The invariable cousent to the ru. tes of freigbt ! 
mentioncd by me in my examination in cllief, is to 1 
be found in their siguing tbe consignment notes, 
\Ye insist upon obt!lining o. consi;;nment note 1 
!nf?ned beforo removing tue goods from the stores. 
01 course, if wo _roceive instmction~ in any parti~ l' 
cnlar case to dev1ate. we obey them; but 1 bave no 
recollection within the last two Yeara of any abip-
per declining to si1.rn tLc10. • 

Sigismund J. Doran Hay8.-Since April of last 
year, 1 bave been J:t'roigl.t A!.!ent for the Defcnd
ants in Montreal, and ùuring that tinw John Sbed
~en has been agent of the Company for tho do
h>ery u?d collection ot freight in lllootreal. 
.Quest10n-~rom your experience in connection 

wlth the Ra1lway in Montreal, and from your 
knowledge of the working of the present cartuge 
l!y:;tem adoptcd by the Defendnnb in the convey~ 
ance of goods to .and ft·om their stations in .Mou
treal, will you state whether this sy&tem does "or 
does not, on the whole conduce to the convenience 
and advnuta~e of t>he bnsinel!S public of Montreal. 
. :\-nswer- ::>o far as. my knowlcdgo is concerneJ, 
tf 1t was not condncttve to the intercste of the pub
l~c, I would hnve heard complrtints, nnd du ring the 
tune 1 haYo boen Froight Agent for the Defend
auts, I. have n~vcr board COD1pluints fr·om any per
:;o.n domp; busmcss with us àgninst the systcw, 
wlt!t the exceptwn of lludon & Co. I consider 
that it b greatly to the interast of Marchants 
~oing ~usiness wîth :Us to receivc a Clear receipt 1 
tor the1r goods at the1r store or plucc of dclivery 
to u~, and e~1ually so. tbnt they do not giYe us a 
rt'cotpt for go.od~ cons1~ned to them un til tbe goods 
are actnully aehvered ID tbeir warebousc. 

The ft·eigbt business of the Defendants at Mon· 
treal is extremely heavy. The sy11tcm at present 
pnraued b,r. the. I>efendants gives them muc!J 
greater fn~1hty m keeping their fnight liihedi . 
c,le~r thun tf. the c~rtagc wns clone by city carters. 
'l h1s mnttcr 1s an 1mportaut one so far as the De- 1 • 
fendants are.concerned, ns by keepingo the freirrht 
lihcds clenr, 1t euables the froight to be hanct'fed 

veniences fo'r the protection of our goods at our goods to 'tm orders sud cannot wait their conve-
own risk. Again we prefer the old system, b.e~ nience. I consider the interference of the Grand 
cv.use during the sprmg r('ceiving season, tbat 18• Tnnk, by forcing tbeir c&rtage upon me, an in-
our goods comiug via Portlfl.nd, the olù pla.~ was, terference with my rigb!s to manage my own 
so soon as we were advised of our goods bewg to business as I think proper. 
band our entry wa.s at once pa.ssed, one or two Soveral other witnesses were e:x:nmined on the 
of our storemen sent to Point St Oharle~, anil part of "the Petitwnet·, and they are geuerally of 

~uch more economîcally. 1 cannot sav whether 
:1t w~ulù be ptacticable to revert to the ofd ~'ystem; 
but 1t would be decidecUv more inconvenieu~ to 
both the Deü~nda~ts' employees und to the .\ler- l. 
chants who deal wlth \1~, und so far us I can say 1 

1 consider t.hat by the old Rystem of cartage our p;c- -~ 1

1

. sen.t large _f1 eight business could not be pcrformed f 
sahsfactonly. 
. And~ew R~bert8on, morchant, states-! am uow 
m busmess ·1n Montreal in the \Vholuale Vry 
Gooda li nf', nndee the strie of A. Robertson & Co. 
I am doing: 11 pretty good businesg in the Dry 
Goods trad111, und have bccu in bu!iiness for about 

with our carters, laid aside our goods as landed opinion that the 'system i:i objectionable; and tho 
from the cars. In the presen~syaste~ ~e have to tenor ~f theil' teMtimonv ii1much to the same effect 
tako our chances with othe ra m 11:ettmg our goods a::~ tb ose already published. 
ear1y, which, to do so, is of great importance to On the part of the Defendant~, a very extended 1 
us durin,. the selling seaEon. enfuete was marle, and the principal features of 

The H~n Louis Renand says :-I am aD;d hav~ thnt evidence will be seen by the following c -. 
becn for the last 20-Years und ~lpw!ud~ •. m busl· tracts:-
ness in ~Ion treal, principa.lly m provtswns and Thoma~ Svmington, Agent, declares,- I ha\·e 
produce, in wbicb line 1 have done.a. very large been in the ·employ of John Shedden, collection 
business. In fact, as large a. busim:ss as any nnd delivery agent of tho DE>l'endant's in .Alonireal, 
bouse in Onna.dtl. I a.m ac~uamted ~1 t_h th~ pre~ for nbout two year:~ aud a-halfpast, that is d.uring 
sent cartage system of the Grand 'l'runklallfay , all the time he bas boen employcu here m the 
Company. L found the olù syste~ mg J r11.rtage of ~oods in counection with the Grand 

1~ )'Cars vast in Mo:lltreal. r 
(Juestio~.-Wi~l you state whcther or not you ~ 

are a~qunmted w1th the system of carting goods to . 
and trom the Railway Statioa in }fon treal now and r 
for t!~e last two year;; aùopted by the Oefcudants, 
and 1f so will you stute whether or not the saiù sy~;
tem conduces to the public coovcnience in the for· 
''arding and recci~·ing of Railway freight ~ r 

Answer-It does in our business. ln the first 
~lace we. gct our bills signcd nt the door; goods 

1
r 

..., hon sh1ppcd by the carters-pr•'vious to this sys
tem we had to wait for the billfl till tho carters ri-





nlivn·nt<t<"'OUS au terp 
tattOn as WllB necess ry, in order to reach the 
abjects contemplated by its acts, and to put in 
f0rco ail its different provisious according to 1ts 
true sense, intent and meaning. ln form the in
tention of .be legislature is not doubtful; it is 
even admitt d iu a seuse fllvorable to the dis:;i
dence of the non-resident. And here is how the 
judiclous l.Jwarris resumes the teaching and the . 
jurisprudence of Eogland. "The realmtention, 
wben collected with certainty, will always, in 
statntes, prevail over the literai sense of the 
terms. A thing which is within the object, 
spirit and meamng of a statu te is as much within 
the statu tc as if it were within the letter." The 
dissidence of the Catholic or Protestant non
resident '' is within the ohject, spirit and mean
ing of the sta.tute." A jurisconsult, whose 
opinions should ha\"e the greatest weight, 
but princip11lly in the study of the ru~es 
which should be followed in the in-
terpretation of the laws, -the learned 
Domat taught that it was by the spirit and intent 
of tbe law~ tbat they should be beard and ap
plied. To judge properly of the sense of a law 
we should, be said, consider wbat i~ its motive, 
wbat were its inconveniences and its utility. 
'l'bence it fo1lowed that if sorne of the terws or 
sorne of the expressions of a law appeared to nave 
a different meanmg from thoso which were evi
dently fixed by tbe tenor of the law in its 
entirety, we should seize tbese latter and reject 
the othera which were in the terms, but contrary 
to the true intention of the law. With the liber
ty of creeds and tbeir equality before the law, 
the rights of the minority are as absolu~e as those 
of the msjority. 'l'be true intent of the law seems 
to he the equal protection of these rights; the 
other sense tbe law is capable of must be re
jected whHever it scem.!l contrnry to its real ab
ject, although it is evidmtly couche<! in rouch the j 
same terms. An important observation on this 
part of the subject would be omittcd if we did 
not recall whnt was so oftf'n shown by the most 
eminent ruagistrates of France and England. 
When it is proposed to set a:::ido the principles of 
t>ternal justice or to elude fundaméntal rules, 
the law expressing the intention of the legisla
tor must be expressed with irresistible clearness 
to induce the tribunals to suppose tbat be really 
has the intention to effect sncb a result Th€' 
pr sent organization was estabhshed for the pur
l'ose of guarl\nteeing the Catholir.i! as well as the 
Prôtestan ts frvm the ft' ar a nd possibility of seeing 
tbeir contribntions ernployed in propagating 
doctrines which they hold in repu~Mnce. The 
law would dest1·oy the law if l•y its application 
under aay c:rrumstancc wbi\tevtr it did away 
with this guarantt.:e. T~1e r as)n~ ofinconvenience 
urged by the pla.intiff~ in support of their pre
ter.aions cannut be Sll ported. inll.Emnch as tbeir 
system dOE·s not provide nny l'Pm dy, Mn only 
tend to hinder p!.tblic education and would inau-

ur te cver where th~> provocative policy wllich 
tbe Legislaturo bas eudeavor Cl to prevPnt. It 
wou1d be as just in O!lnacla. ns it is in En~da.nd, 
to ~Y witu Bar.:>ll Parke, "We must al ways con
strue an act so as to snppress the mischicf nnd 
dv nee the remedJ- wcord;ng to the trne iu

t nt of tbe makers of the 1 w.'' 
'rhe enmination winch J have mnd13 into this 

aubject., leads me to be lieve ttJat it iil demonstra
ble to evidence that the right of the ratll-payer 
to 6nperintend the ernployment of his rate in 
publ1c education is the corolmry of his right to 
the e.xercise of his religion anù f hls faith ; and 
'hn.t the law examined asto its object in its 
whole, and in its det ib, blls consecrttted so just 
a d neceesar.v a 11 inciple to peac<', in a country 
where races find shelter in t eir contrasta, and 
religions }lrotect one another by tbeir diveraitif's. 

It also seerus to be dhmonstrat d that a strict
ly ler!al interpretation of the text of the law, fol
lowcd in its P rHamentary aa wflll as in its 
usual and legal sen 1'1 cannot nllow or admit an 
exce}ltion to this rigbt, which ftows from our civil 
n.nd political constth1tiou as well as from the 
natumllaw. 

THE GRAND TRUNK AND 'l'HE 
CARTERS . .. 

~ 
His Honour Mr. Justice Monk delivered an 

elaborate j•1dgtnent in Chamhers in this c~s~, on 
Satnrda.y, which we give bdow. The P~tltwner 
wa.s the Hon. G. E. C11.rlier, pro Regma j tbe 
Defendanti!, Tbe Grand Trunk Jbilway Company 
of Canada. His llonour aaid : 

Thia IS an application niacle tome at the in
stance of the Attorney-Gëneral against. t~e Gr~nd 
TrunkRailway Co' y of Canada for an mJunction 
to restrdin tb at Company from th~> exercta~ ~f the 
business of common carters within the hmits of 
tha city of .Montreal. lt would R.;>pear fro?l the 
evidence arlduced, tha.t the Grand rrunk Rallway 
Company employ ex:cluaively a Mr. Shedden to 
collcct ar.d deliver freigù.t within and near th.e 
city of .Montreal. That the master .cart~rs ~f this 
city are e:rcludPd from all participatiOn m the 
business of collecting and delivedr.g for the 
Grand Trunk · aud consequently it is sought, 
upon the grou~d to be l:ereatter fully .stated, ~o 
restrain the Company from the exe~c1so ?f th1s 
privilege or monopoly, carried on m th1s way 
tbrough the instrumenta.lity of Mr. Shadde~. 

Refore proceeding to develope the PB:rt1cular 
filets of this case (which is one of cous1derable 
importance to the parties in the cause, anù ~lso 
to the public) and to ndjudic:l.t~ upon the pom~s 
submitted it

1 
may be proper to remark tlmt m 

England t'his proceeding is by ru let and the cases 
are tried upon affidavits. In tblB .country we 
have special legisl,1tion on th(\ subJect. :hese 
provisions of lA.w n.re found in the 88th ~ a.pter 
of the Consolidated Statutes of Lower Vanada, 

aro to the following eff~ct: 

r any Rssoctation or number of pErsona/ 
ct withiu Lower Canada. as a Corporation, with

out baving been legal!y incorporated, or without 
beiug recognised as such Corporation by tho J 
Common Law of Lowcr Canada; and whanever 
any Corporation, Public Body, or Board offends 
against any of the provisions of the act or acts, 
creating, altering, renewing, or reorganizing it, 
or violates the provisions of any law in sucb 
mn.nner as to forfeit its charter by misuser; and 
wbenever any such Corporation, Public. Hody, 
or Board bas done or omitted any act or R.ct.s, the 
floing or omitting of wbich amountJ to a surren
der of its corporute rights, privileges, and frav
cbises; and whenever any such Corporation, 
Public Body, or Board exercises any franchise or 
1Jrivileges not conferred on it by lu.w ;-it shall be 
the dutv or Ber Majesty's Attorney-General for 
Lower èanada, whenever be bas gooù resson to 
believe th at tne samo ca.n b~ established by proof, 
in every case oj;public intprcst, and also in ~very 
such c»se in wbich satisfuctory security is given 
to indemnify the Government against all costa 
und expanses to be incnrred by auch proceeding, 
-to apply for an tl on behalf of Her Majesty to the 
::3uperior Court sitting in the district in wbich the 
principfll office or place of business of auch per
sona so unlawfully associated together, or of auch 
CorporatiOn, Public Body, Q.r Board ia situate, or 
to any judge of such court in vacation, by an in
formation, declaration, or petition, ?'fquete libel
lee, supported by affidavit to the satisraction of 
such court or judge, coruplaining of such contra
vention of the law, and praying for such order or 
judgment thereon a~ ma.y be authorised by law." 
'fhereupon a writ issne9, and the defendants are 
ca.lled upon, as in aU the otber cases, to answer 
the declaration or petition, and the subsequent 
proceedinRS are similar to tbose in ordinary suits 
at law. . 

Thua it will appear that an essential difference 
exista between the course adopted in England, 
aud that whicb is incombent upon parti~s 
seeking to enforce this remedy in Lower Canada. 
Though the mode of proceeding is to this extent 
modified, and is more completely adapted to our 1 
usual forma of procedure, and r..lthough the sta.
tnte contains some very special provisions, yet 
the commcn law, in so far as its principles are 

1 
applicable 'io the present case, may be sta.ted to 
be the same here as in England. 

1 The Grand T~·unk .Railway Company of Canada 
1 was incorporated, altered, and amended under a 
J Vflriety of statu tes to wbich it is not necessary to 
1 refer at the present moment; and to this Corpo-

1 
ration the clauses of the Railway Consolidation 
Act, 14 and l 5 Vic. cap. 51, are applicable, and 

1 
eome of wbicb will have to be considered bere
after. 

, After lheso preliinina.ry observations (rendered 
i in sorne degree necessury to test and fully com
Î prehend the decisions a.nd the anthorities to be 
l rt~ferred to in the sequel), we come to the con-

1 
sideration of thEl important case before us. And 
here [ may rem:nk, tbat I consider it proper to l review the pleadings and evidepce at greater 

1 ltmgth than in ordinary cases, becnuse the quasi tion is new ber€', and ot public importance; and 
moreover it ia desit·able if new io t'act, tha.t the 

1 partie,; whose rights and i~terests are to be nf-
tected by my judgment, sbould rest satisfied thR.t 

1 no es5entialpoint bas escaped the attentiün of the 
1 Court. 
1 The Petition sets forth several distinct charges l 
1 against the Grand Trunk Ra.ilway Company. 
! ëome of theaa charges are general-sorne spe· ' l <:ific; and .they may be succinctly stated to be a':l 

1 

follows, v1z. : 
lst. That the Grand Trunk Railway Company 

: of Canada exercise the oecupation of carters in 1 

1 and with10 the limits of tile city of Montreal, and 
t carry and transport for hire, goods and mercban-

dize from the ir depots.. to and from tbe stores and l 
residences of the citizens of lion treal. 

9nd. Tli-t the Comp~uy ciJarge tolls for the 
transport of goods P.nll merchandize from Mont
real to places on their lina of R>l.ilway, and thaL 
sncb tolla r:re u'nif;·mn, and the same, whether 
tbc guods and merchandize are carted at tne ex
pense of the sPnder and receiver of the eame, by 
bis own carter, or at the expens~ of the defend
ants by persona employed by them for that pur
pose, and paid by thom from and out of the tolls 
so chargPd. · 

3rd. 'l'bat the defendants openly, publicly and 
b violation of làw, have used for a year and up
warde, and do now use carts and sleighs, witb 
h01·sea n.ttached, for the transport of goods and 
mercbandize to and from tbeir depots, with the 
letters G. T. R. printed thereon, to wit: Grand 
Trunk R2.ilwo.y, in and within the limits of tbe 
city of Montreal, and rlo ex rcise the occupation 
of carters in and within the city. 

4th. That the defendants demand and obtain 
paymeu t of tolls, which are not payable at the 
sr• me ti me and· und er the sa mo circumstances 
upon all goods; but that, on tho contrary; they 
ex:ercise an t•ndue advanta.ge, privilege and mo
noiJoly, injurious to the carters of Montreal and 
the citizens, and which conld not by law be au
thorisecl by any by.Jaw, legally enacted or ap
proved by competent authority. 

5th. 'l'hat the tolla ena.cted by the defendants 
for the transport of goods and mercbandize on 
their Railway in elude car tage rates, and a1 e levied 
without the nutbority of any by-law to that 
cfr'ect, approved of b.Y tLe Governor in Council, 
1\nd that the sa.me has not l>eeu publiahed in the 
Canada. Gazette. 

6th. Ths.t the defendanta have not printed and 
Atuck up in the office or place where the tolls are 
to be collected, or in every or any passenger car, 
a. printPd board or plac11rd exhibiting ail the tolls 
payablE', and particularizing tho priee or sum to 
be. cbarged, for tho carrü1ge of any matter cr 
tLm . 

d the conclusions of the Petition nsk for , 
seven ditl'erent orders or judgments, yjz : that it 
should ba adjudgerl and declared, · · 

lst. Thflt the Company b!tve exercised a fran
chise and a privilege not confHred by law. 

2nd. That the Company· have offended against 
tLe provi ions uf the Act or Acta crea ting, alter
ing, renewing or re-orga.nizing the said Corpom
tion. 

3rd. That tho 1lefenda.uts have exceeded the 
powera, capa.cities, franchise and jurisdictions 
conferred upon them. 

4th. Th11t the impo11ition of tolls, inclnding the 
cartage of the gcods and merchandize, in and 
witbin the limits of the city of Montreal, may be 
decla.red illegR.l, and in contravention of the law. 

5th. That the impodtion of tolls witbout the 
anthorlty of a by-law, approved of bv the Go ver
nor in Oonncil, c, be decln.rcd illegal. 

6th. Tbat it be declared that the defendante 
carry on the bnsines3 and occupation of common 
carters within the limita of the city of Montreal 
and that their doing so is illegal. ' 

7th. That the Company be enjoined to abstain 
from naing the occupation of carters within the 
city of Montreal, and bo rcstrllined for carrying 
good11 and mer< ban.àize from and to iheir depota 
to and from the residences and stores of the citi
zens of Montreal. 

The defendan ts met the action by a motion to 
quash the Writ and Petiuon, by a special de
murrer, and by three otber Pleas amounting to 
tbe general issue. It is necesEary to adVf·rt to this 
prcliminary plea. The reasons assigned in the 
dcmurrer (omitting the first re:J.son) nre :-

2J?~· Because tho ~>aid allegations of the said 
Pet1tlon are wbolly vagu~, nncertain and inde
terminate, and the protended offences or contra
venti?ns oflaw tb~rein alluded. to are n'l:>t pa.rti
cnla.nzed or speclfied as .o tlme, place Ol' cir
cumstance, and no specification of the ~lleged 
acts or ommissions, intended to ba proved or re
lied on, is contnined in the Pt>tition. 

3rd. BecFtuse it is uot alleged in the Petition 
th'lt any pnaon or persona Wtl9 or wcre mjured 
or defrr.udf!d, or, if so, in w!lat manner any su ch 
person or persons wa3 or were injurGd or de
frauded, by any of the al(eged a:>ts oJ omissions 
of the defendants. 

4th. Becanso the Petition illegally combines 
and includes several pretended illegal acts and 
omissions of defendants; some of wh teh are pro
periy the subject of a Wl'it of J!andamus. and 
others of a process or proceeding in tha nature 
of a writ of prohibition, and which require 
separato pleas and issnes, and cali for a sepa1·ato 
and distinct !>nle~s ofjndgment~, vnd cannot by 
lu.w be contamed m one complamt or Petition. 

5th. Becanse no intereat whatever is disclosed 
by the Petition, on the part of the private per
sona named therein in the protended illegal acts 
or omissions of the defendants, nor in the main
tenance of the conclusions o!" the Petition. 

6tb . Because the conclusions of the PetitiOn are 
wholly vagne and insufflcien", anrljndgments and 
orders are tbereby iliega.lly dèma.nded, not upon 
all~g~d distinct and defined a.cts, defaults, or 
om1sswns of the defendants, but upon general 
abstract questions of liiw, in the decision and 
determination of which no interest is alleged by 
the Petition on the part of any peri'!OD or peraons. 

and a judgment upon wbicb questions would be l' 
of no .practical forco or effect. 

7th. Beca.use the defendants were and sue, by 
law, common carriers for hire of goods and pas
sengers, and, as auch, bad and have the rigbt for 
the convenience of the persons employing them, 
as well as for th"ir own convenience, in the ordi
nary course of their businees of common cnrriers, 
and as incidental thereto, at any pinco in ~fon
treal, to receive goods for cnrriage, or deliver 
gooda which have been carried, OLl the Railway. 

8th, Because in and by the Petition, no infrac
tion is shown on the part of tho defendants, of 
r.ny of the rigb.ts conferred, or obligations im
posed upon them by the Acts incorporating or 
referring to them, such as to juatify the conclu
sions of the Petition. 

1 

After henring upon tbe motion as well as upon 
the demurrer, 1 gave the following judgment on 
the 26th of Aprillast :-

,, H1ning duly consiùered the motion of the 
" l2tb day of April instant, made on behalf of 

1 
" the sa.id defendants, tbat the writ of summons 
" issued, and the Petition fyled in this matter, 
"and each of them, be quashed and set aside.' 
" Having ex!lmined and considered the reasons 
" arged in support of the said motion and hearâ 
" the partie:J by tbeir respective Counsel upon 
" the said motion I do dismi!ls 'the said motion 
"with costs; and, baving considered tbe sp()cial 
" demurret· or deft'flCe en droit pleaded by the de
" fendants, to the Petition and demand of the 
" said Potihoner, and beard the parties I do or
" der, avant faire droit upon the sa.id demurrer, 
" tbat evideuce be adduced.a 

l was tben, and I am still of opinion, that the 
motion to quash should be rejected, and I bave 
!10 hesitation in saying that the special demurrer 
1s likewise unfounded. So far as this corn plaint 
go~s, I think the Petition is prepared with gref\t 
sk1ll and with marked ability. The allegations 
set forth tho wbole case with force, clearness and 
precision. It may be that hero and there, in the 
1ta~ement of the _facts, and the matter ~f com
plamt sorne va~;tueness and wa.nt of detu.ll may 
be apparent, and a slight reduudancy of aver
ment occasionally may bo..found. But thi!! super
nbundance of allegation-the accmula.tion ob
servable in the conclusH>ns of the Petition, do 
not, in my judgment, impair or wooken the point 
and effect of the whole. The cs.se is fa.irly and 
fuhlly stated,and in sncb a way a~ lcgally to force 
t e Company upon tbeir defence, and to brin; 
the cause up for atijudicat10n upon its merita, 
more articularly as all the points of law urged 





IN THE SUPEHTOR OOURT, DISTRICT OP s·r. JOlL ·8. 
The S.Jhool Commi::doners of St. Bernard de Lacollc, vs Joseph 0 Bowm n. 
In giYiug judgmeut in t is cause Mr. Justice 

SICO'I'TE s:ti· ,-'l'be lib rtd char<tcttr of our 
L~islat~Jre in rdi •ioas mattt.:rs ut ail •imes is a 
fact whiCh ca JDOt be <l'Iestioaed. By its per· 
rn nence it has brough,t about, amo12g tb~ races 
nnd the different rt'ligious which exiilt on oûr soil 
sentiments 1l! c.onlidcnce; a mutual Sl.lirit of re~ 
spect, of good will and charity, confici€nce and 
peace. Whcnever the 1aw hfls to be apt,lkd in 
matters relatinJ,: to religions liberty this constant 
state of tbings, so universal in its tenJe•1cy, con· 
stitutes RU important point iu the consideration 
of the qnestion. We have no reJ.?on to believe 
\hat the Oatholic clement bas retrogradfd. Every
body under tauds thl\t the education of youth 
is ofall cA. uses the moat energetic, the most active, 
the most penetrating and tbe moat powerful, 
which can iutlttence religions ideas, as also the 
wndencies and habits of eve1y day lite. :From 
the nee, therefore, arises the just amdeties, the 
demands of eacb taith to bave the moral and re
ligions superintendence of its fellow·believers. Our Legi la ture gives each denomination tlle free 
ccntrol ofits own educatiooal matterssubject to 
general law, whicb providPs for civil and politi
cal arder, the equality of religion and the liberty 
of conscience. The equality of the different re
ligions by the law, and the absolute rigbt in· 
herent in each citizen to the free exercise of bis 
fàith and religion being admitted, the control ot 
educational matte s must be recognized as an 
essential corollary and the logical consequence 
of tbeso rules of natural right. With li< law 
based on tbese principles, enacted with the avow.: 
ed and evident object of giving them complete 
and due elfect, no one cao refuse to admit that 
the way of giving such instruction should be sub
ordinate to the principlcs of the law. It is pro
per in this inquiry to take into consideration th€• 
true and liberal arguments made during the bear-
iog of the case by the learned ad vocate f.,r the 
defence. " There is no doubt,'' said the Hon M1 
TJabc,rge, "that the intention of the Legislature 
was to allow each and every one to lay out hia 
school-rate after and nccording to bis religions 
opinions." In fact if the contributor is a resident 1 
or not, his religious belief 1emains unaltered, as 1 
wellRs his desire to protect it, which i founded 
on similar reasons. What the law intended WR.s 
the prevention of all cauies of irritation; th at 
ail classes should live m that confidence whicb 
i assnred by religious pence; th,lt fanalics 
should h11.ve no cause for agitation, and that no 
one shonld be oppressed. 'fhe Legislature seem
ed to understand that if no one desires to be op
pressed, it is unfortunately too tru~ that everJ 
one wishes to be an oppressor. Wlth a degreP 
of wisdvm wbich cannot be too l:.ighly pra.is
ed the Legislatoraimed atgivingreligious intoler~nce no opportunity to est1:1.blish itself on an~· 
occasion under the protection of municipal or 
civil intolerance. It would be a strange anomaly 

• if a law led to two opposite results when appliecl 

t
to the same peraon,-that it sboulti not protect 
theindividual in the highest exerc1se of his liberty, 
by rtason of a principle ; but would only do so 
by reason of an accidentai f~:~.ct, such as his resi.-1 denee and that the immnnities wbich such law confe~s shonld be trampled upon by its own ac
tion. It would be a still greater anomaly if an 
order ofthings, consecra!ing the prin~iJ?le oftbe 
utmost liberty in educatiOn and behef, sbould, 
whenapplied, Jead to acts ofintolerance an_~ op
pression. It is indubitable th~t th~ law a~trrus, 
without disguise (sans deou.1~ement),. ~~thom 
ùbscuritv and in a way as postt1vo as lt JS clear, 
the righi ~f the Protestant, as well as the Qa.tbolic to control the use of the funds requin· cl for tht m~intenance "of the Corn mon :::l boots, and to ~i
rtlrt by uch control the educRtion or their êh!l
dren. 'l'his is a personal statnte elevated sbovP, 
by its pnnciples, al! subtiltieg, suc~ ~s th 
meaning of words, and should. not b, hn~1ted t_o 
nny pnrticnlar pltv•e. Tbl:l Wl:.~ of the ~~~~~ntl
eot is 1hc mea:mre of t e exrrCJ.~ of ~~ nght; anrt i'3 a franchisE' wbieh sbould C'over bl!:! cuntri· 
butiou as we.l :ts bts pet't!On, in Olilll' loc(): otbH 
wis~ it would be impot nt .anù ~l!u:;ory . Th 
pJ!ndple oftbe law, a-< to ri!~ en~1en B, 1s !n th~> 
din·r 1ty of tbe religious, and not m thnt c.t plttc
~ • * ,. • '* Wi~euct>, 
t erefore come th<~ dilficulty, tbe donbt, 1u th· 

1111hc ti~n of the law 'l l t is preter.ded ti..a 
• e law is exprl's.ed ia such 11 forro.al manner m \ the c~s'l of nnn-resiùent~, tbat tbejnd~e ~!48 ~o. 

l
t rli tingui h wb n the law •lo<' not d1stmgmsb, 
mrl tLat he canuot s eh. for an iuttrpretation ot ·\t aiw~ or int('ntion .. of the l~gi3lator, or ueûnc~ 
r<.m l'rinc\plt wbtn be law contain::' a po~n-~ e ord<>r nnd ~ f'; rm âtr;Jotttiot will ~n 

\d•scu s wbo.t i9 so wt-U unol rsto d. -tb·~ tbe.Jn· 
1 dicial po ~.-r car.. not intE:rmc dlo w1tb 1 gi_s~atwn. B n few cttses are :;uscevtible ûf a. dem lOD n_n 
the preci~e te:x:t of the facts in liti~at10n. lt, ts 
from ~rener 1 principle8, from 4\octnne, from t~e 
c'ence of 1 w, that we roost pronou~co m 
early all cases. If the scie ne~ ot the l" 13l.at~r 

const:.ts iu ad ptiug tho mo t favourn ~le P!mcl
ples to tne corn mon good,the scien~e of th? JUdge 
consi tsin putting these principles mto ctton,and 
·'l extending tht>m, by a wise nd rea:~mab!e a~
Phcation, to circums nee. i th role of the J 0~~~ is to be as liberal nnd more toleran~ than the lu." 
(pluB tolerant que la loi); nnd biS uty s~oulu 
never lead him to place civil mtoler nee m ~he 
!iOWer ot fùnsticism t U ir cipall appertam 
to Judges to show tu~ am pl of tb .U ~most ' e
ference for the sentences and t.he, op1mons pro

ced by the Courts i an1Jt ~~ by reas 0 

this respect tor a judgment i? which 1 cannot 
acquiesce that 1 bave thought Jt proper to enter 
into a more extended ex mmation.oft~e .~1uestiun 
by studying the la_w 13nde.r 9:11 1ts ~~-tl~rent aspects, and in analyz!Dgit, ~nt~ Jmp~rth .. llty, &aas 
to understand its natut'e, Jtsa1mil, lts whole, and 
verify by tbese means its application t~ the esse 
What is important to deci 1e i the sec_unty of~a0b 
person by putting an end to those gnevous Sllua
tions ~hich, b.v their do~b~fulness,. almast 
sanction ignorance and fanatlclsm ( qu~ donnent 
presque droit a toutes les 1gnorances, a tous les fa
natismes); to settle their demanda .bY ~eferring to 
the law aJ interpreta.ted anll appl:ed ID the e~o- { tistical point of view of ea.ch localmterest,vaned 
as it is by the accident of Catholic and Protes
tant majorities. Here is the clause wbicb is cited, 
ttsking tor a judgment declaring t~e defenc1ant 
deprived of the dissentient nght wb1eh be cla1ms, 
and whic~J is refused bim, on the ground tbat he 
dces not reside in the municipality of the plain· 
illk . " When in any Municipality, the regulat10us 
and arrangements, made by the School Oommis· 
sioners for the conduct of any School, are not 
aareeable to any number whatever of the inbabi· 
t:nts professing a. religions t:aith ~ifferent. from 
that of the majonty of the mha.bltants of such 
.MuniCJpality, the _inhabitant~ so dis.sentie.n~ may 
collectively sigmfy such d1asent, 10 wntmg, to 
the Chairman of the Commissioners, and give in 
the names of three Trustees, cbosen by them for 
the purposes of this Act:'' • . 

Is this text so precise and so clear tbat Its pe· 
rusai alone leads to the understa.nding tbat it 
deeired to exclode non-resident proprietors from 
the advantages and rights of dissentients? ~o l~~derstand these questions of ln.nguage anq s1gmfi· 
cation it may sulfice to reca.ll the two contradic
tary j~dgmenta which bave been cited anù the 
declara tory law submitted by government in 18G3, 
with the assent of the Department of Education 
and the opposhion, ofl'ered on all points, to tbia 
interpretation, which manifested itself in judicial 
proceedings. When the terms of an act apvenr 
to conflict with its aim, its wbole, the general 
spirit of legislation, the tendencies of .socie~y as 
weil as its habits, it should not be arlmJtted 10 an 
hostile sense to the object of the law and the 
opinions of all, unless the intenti~n of the. legis
lator is evident by the expressiOns wh1ch he 
bas used, unless the ord~r is formal and leaves 
the Judge no course but to apply the law. 
There is certainly no sucb precision, no such ex
pression, no suc~ order in the enactme.nt. on 
whicb judgment 1s de!Dand~d by the Plamtl~tl.\ 'fhe expression "the mbab1tants" does ~ot m parliamentary, legal or vulgar language, 1mply , 
in absolute and necessary sense, residence. It is 
generall;.· used to designa te prop, ietors. . I.n 
the Englisb Statutes and the commentanes 1t 
mean a the rate· payer. The Poor Law eays" over· 
seers shall ra.ise by taxation, of every inhabitant, 
and of every occupier of lands and bouses in 
th~ parlsh" Burns in his commentaries says, 
" The taxation ought to be made upon the inhubitants and u~.;cuptem of landf'\ within 
the par.ish, according to. th~ visible . est,~ tes and posse swns they bave w1thm tbo.pur1sh. Black· 
stone treliting upon tbesame subJect, thus fxvres· 
ses t:imeelf •• The overseers are emvowered to 
mt~.ke and levy rates, upon the ~:>evt:ral inhabi
tttnts." 'fhe Statute relating to be lLiain.tenanct! 
of Roads contüos the followiuf't terms: " An ass~ sment' npon ttll the i11habit ~nt8, ownHs anl 
occupie s of land, rate,tble to the poo:, ~ha.ll be 
md<!e." ln theso two caces the rat~ 1s 1mpos d 
npon peT'sons os~essin:'" uoods su?Ject to tHa· 
tion, wbetber t!.~y ras.de or not m the place. 
,~. ">Prtbelt~ss th~ Statute designates the rn.tep~yens by th~ appellation "in habitants.' Burr s 
sbows ur; bow tuese words were mterp.retcd, 
"A.bundance cf orders bave been q uasbed, tor not 
settin~ .or<h hPt t e persons (who by the S~a· 
tute musc reside ir. the parisll) wexe substaut~al 
hou 'ehold .. r.:;, and de""ribir.g th~111 only as prm· 
cipal inltabitant~ and "U?'tan!Ial. housebolders, w ~ !:Jouta iog 'm the pan:;h.' 'Thli~?rel~ shov;:s 
according to tbese jud<4es the words . the 1~bab1· 
t 1lt::s or bOiltlebolders'' did not f!ssentutlly 1mply 
residence. PbUli.p.:.-, in bis excdlent work on eVJ· 
denœ, speak10g of the changes hr[lught about 
by the operation ot I.ord Den~a.u s Act, thus 
expresses hims~u: 41 Rated inhabltant~, were ~e
fore that Act incompetent witness':!s: Th1s m-~ competency applied tç> ail rate-~mycrs, wLether 
they resided or not 10 .the pansh. Thcrefore, 
according to the Parh mentary language of 
England the words "the inhabitants" refnred 1 to a ra.tea.ble property, a, rateable. and a r~ted 
inba.bitant witbout regard to residence. rhe 
edict of 1679 whicb regulated in IJuwer Canaùa 1 the obligatio'ns of paritlbioners with respect to 
the erection of churches, ord.ered. th at. they sbould be built at the expen~e of the m.babltants. 
Severa! ordinances have been pt~bhshed, .and 
severn} judgments bave .been _dehvere~ smce 
1790, in wbich the propnetors m a p~nsh, re-

1 sidents or not, are condemned to contnbute for the conatruction of the cbnrches, and are called 
"tb'! iahai.Jitants." In the Mu_nicipal T~ w .of 1841, the elE>ctor are design!l.ted m the Enghsb text 
"the inhabit&nt houscholders," which .ha~ been 
tra.nslated "les habitant tenar.tjeu et heu . T.he 
statute of 1845, which reforme~ the _D1st~1Ct Oouncils by Municipal parisbes, m des1gnatmg 
the electors indicates them as follows; " the 

said inhabita.uts boiog inbauitants tenat~t feu et lieu.:~ ,ln lTpper Oana.àa the ~ta tl~ tc gtV"B. 1~e right of ,-oting at the first eler~10n 1~ a mun1CJP· 
ality "to e>~' y resident made JUhatntan.t of ~.uf
ficiei:\t prop.-rtY · 1\nd o.t uuseq uent electiOns to evcr male f~·è;.bold'er" whose name appears ~n 1 
the asse::sment roll. It would be usele..s.s tQ Cite 

any further texts to Sh?w th t th~ worùs " the inhabitants'' have not 1n our Parh tmentary lan-· 
guage an abnolute sense of residence; otherwise 
the Lclglslature would never have said, as we 
ù&va seen, "the <.tid inbabitants being inbabit
n.uts tenant feu ct li•u." 'l'hese words indkate 
the uuh·ersàlity of tlJe intere~ted parties con
stitutiog tbe municipll.!ity wilb and by its pro· 
prietors. ln a community cnlculatioLs are only 
based on its taxable value. 'fbe assessment roll 
i:~ the sole legal record in whicb you may read 
and learn the nam('s of tbe inhabitants. In tbe 
works of the beat autbors the words mhabitants 
or proprietora are indifferently beld to qualify 
or uesiguate the interested p~trties in referring to 
the properties wbich they possess. Denisart 
tells us tbat "Wben the inbabitauts of a parish 
are ut law in matters of real es tate, they comprise 
tbe proprictors of lands situu.ted in the pa.rish in 
auch a wsy that althougb these proprietors re-
ide elsewhere, they are on sucll occasions beld 

to form part of the number of thl:l inhabitan ts." 
Curasson, in bis treat.ise on possessory actions, 
expressess himself as follows : " 1'he inhabitants 
bave a right to enjoy all the advantages and 
conveniences wbich are bestowed by a street"; 
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and then, refuting Pardessus, add:!, ·• He allows 
that the oroprietor should be indemnified if de· 
pnved by the mnnicipality." In B: judgment 
wbicb he quotes, a.llow10g damages tor a change 
in the grade of a street, we iind 
the motive in the following terms : "Seeing that 
among the charges wbi.::h each inbabitarrt bas \ to meet, the damages which a citizen's property 
may receive cannot ba enumerated." tlo muctl 
for the Parliamentary aDd legal sense of the 
words. 1'he dictionary says a ·• rich inbabitant" 
a.ppli.es to people generally, and that a well· 
to-do "inhabite nt'' indicates a propdetor in 
l'asy circum. tau ces, or wealthy farmer; witbout 
ttny restrve asto bis specJal residence. But tl_le 
Statute even in this ca~e interpreta the words 10 
the sense wbicb they sbould carry. The 31th 
clause Ol'ders that there shall be a. meeting of the 
propri.;tors of land and of inhabitants tenant feu 
et liea-.. 1 nùholùers and bouseholders"-for the purpose of electing Comm.' siouer . To be an 
elector a pcrson must be a propri tor in the Mu
nicipahty. Residence is not nocessary in a IlJ,Il
nicipal election to giv.: the rightof voting; it is 
not required either for the polit!Cal vote, and it 
is, doubtless, by reason of the _uni versali.ty of in· 
terest wbicb relates to pubhc educatton that 
both franchises have been placed on the same 
footing. The proprietor alùtongh be does not re· 
Jide, form3 part of the m•.wicip!il body to which 
nppertains the administration of the common in· 
terest. fie is by the law itsdf held to form part of 
the nmnber of inhabitants. Ho bas the right to 
be notitied, and of action in the orgo.nization 
,f the Executive Council of the commnnity. 
rhence flows his immunities, which are those of 
the ot ber rato payers ; he cannot torm p rt of the 
body pohtic ùnd still only po~sess the right of 
paying. lt is by reagon of his contr.bntion that 
he form lart Qj' the COIDlllUDity, and tbe ltiUSL Œm. lie ~an po~sess JS flië right--ro con trot-tt. u 
· nd decotino.non. lt is no longer a locul, panial 
and exclusive right, but a pu~lic and general 
one, interesting nil society in th sarue degreu. 
Wben loeal improvements of a. material nature 
re in question, thi:> contribution ca.n be laid out 

in what the mrtjorit:v m , y deem to he thr most ad-
1 antageous wtty; {oç theo the non-resident pra. 
prietor partletpau~:; in the improvement. But we 
eannot :ea~on in this wav wben cousciencu is iu 
question, and things rélll.liHg to morais and 
religion. 1'here is no long1•r oy contusion be· 
tween a thing bdo 1g ug to al~ uuli to encÎl, but 
aothing is settled or determined iJY tbe principle 
of majorities; in a religions point of view a per· ; n owns llim~lfentire1y: ùthel wise it i.:. but li
berty of tbougl:it anlleduc!l.tJOn, e.xercised at the 
will of tl.e TIJttjority. In tbes<l div rgences of 
vpinion, more or les:; egoti tic~~.l, I•eoplo seum to 
bav~ lost ight ot tlle vbj~:ct wbJCh .Parliament 
I&d Ill view y the ter ms in question. ln order 
tLnt thl:re houlù he t CQr,Poration of dLsentients 
na munieip::~lity, it fotlows that there sbould be 

1.:1 the mnnwipa.lity 1tself a number of inhaoi-
tmts to orgauize ar.d carry out tho functions uf 

ch a corpor(!tJO . .BJt on cf: sa ch ab ly is con· 
:l ituteJ the law mr.ket: uo fur ber distinction; it 
Jeclares tnat the council uf lSsenttents will 
h ve the sole right to a s~>ss r..nd levy the school 
r tes from the dissentients. Jtelî •ioul:l faith 
J.lone 1im'til and designa es those whom.1y beloug 
to such <'orporati n ; in f ct, it is bt t Iogical ami mpartial th t a sep ration of the majonty md mi y .sbould Uè.;a -J.Ù!l..Cc en th 
i•11ple d ma1!d c.f the lait r. Ere resuming tbia 

:~.rgu ent, 1 believe it my duty tosny tliat if any 
pcrson do(S not concur m tue opinions which I 
ave ju t enun<'iated, they cu.nnot, nevt>rtheless, 

deny tbat the language of the li\W, as to the con
Jttions of the right of dissidt;nce, is Rt least 
~usr"ptible of the interpretation which I bave 
~1ven it. This adtmtted, we reYert to the science 
ot law. The gcner l rules wl ich the wi:>dom of :mlightened men of nil ages ba.,.e taught us for 
be explan~ttion of law:> sh uld be studi~d, in J_rder to guide the opinions{) judgcs. .As Dwar

rt;~ remat ks: "The dut y of the judges in the in· 
te1·pretation of the law, ;r i!ifliculties occur, is to 
look to the pirit and object, and to be guided 
by rules and exam11les!1 t)~veral of tlJese rules 
UA.Ve ulrC!\dy b n elucidateù; it w;ll S' flice to 
:ecall and apply a few others. '' t is no t e 
words of the law," says :>.nciènt Plowden, "but 
Lbe internai sense of it, that mfl.kes the la. w. 'l'be 1 letter of the 1 w is the body, the s nse and 
reason of the law, is the soul!' It is worthy 
of remark tbat our legi la ture, in material point:3. 
transcribed these words almost literally by 
enacting tbat generally al! words, expre:dous 
an<!_Qis ositions should receive ns large, fi_i3..;,_~--~ 





n ot bien p1·upres. lu the article on dona
•ions it Wit~ al•o proposed to a.boli. h donation, 
•'rer murrit~g~ e11tre epou.t·. They were frequentl y 

the c .,,e ot traud, and it wa~ proposcd th~~,t they 
h !Uld be duntl .twa.y with. Wha.t was further pro 
J03ed WtlS the abrogation of tho righ t of r~voca
tion in the ca~e of 11urvencmce d'enfants, and thio 
wu a natur..tl <•ooseQucnce of one of the amf'nd

, ment :first aliu~icd to. In ro"'•~rd to will~ the 
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'tisÏitc testantentai1·e wa..· s su~gootlld iustead of th0 
delivrrwce de li'[J!I, which change would prevcn t 
many difficulti t>3. Wath respect to presc-ription, 
the sugge&tell change \vas the abolition of the pre
Hcription nf ouo hunlred years and tha.t. of twenty 
e11r~. The former was ob:solde, \fas, in fact, use-

Çnde. was much the same as in tbe . . 
code ; ~t't they bad plnced comme~c1al matter~ 
aiJart 50 tbat tl}O;,~ articles of laW WhlCh had more 
particular reference tu col.ti.!:!!ercw could be more 
retLùtly founù. He might here mention t~at, when 
the laws of Louisiana were codifi.ed, it wa~ propoë• 
ed to compile a separa.te commercial oode. It was 
fuund, however, when the civil code was completed, 
th at there wa.s actually no necessity to promu! gate 
Il ~pocial commercial oode,-r~e hon. gentleman 
thon rcferreù to 'be n::mber of inuclea ~n our 
ciril n.ncl commercial code; &nd theo went on to 
observe thttt the Cotxmissioners ought to be oon- · 
gratulatcd for haying so ably and cloeely · nn.lyzed 
thcir work anJ reduce<i tù eJ~cl:;. n. cowp tt.:. tinly 
sm:tll numbcr the articles o( our la.w U<L ti~g re
erenco to our persona and ptupertiel', Th• di~

posit Oll& cf the law of 1857 establishcd. th:it CI.S 

~oon as the Oommis~iquus decided to make a 
report to His Excellen'oy oa nuy impor-

Ls~. and the prc~cription of twenty yea.rs, as a.p
plit~J to absentéeS, might weil be abrogatod in 
the e days of fa.cility of communication, and iL 
wa o. wis0 suggestion. Those wcre the princ~pal 
tmJudm •nt · propJ~eù by tho Cowmi~sioner!!; and 
ha ring thus laiù thom conci11ely beforo tht- IIouse, 
he w·mld say to the House that if this code wera 
: lupte•l WJ ~hould have the advantag'\ of possess-

tam portion of ' theil· W9rk, it might 
; ~è 'Q!IliDUn~eajocJ. to the Judget. Thie 

provision 
0

; ~~w &rJ. bee~:J oltseryed to tht lettar. 
.Ea,eh time Cummi!sionè~~ tlllll<lt t report to His 
Exoellenoy it wa.a tra.u1mitted t. \kë J•dtt:N ; but 1 

ng a co•le oqua.l to a.ny in exit~tence. There had 
.tt 'ne timo beon a difficulty iu the way of codi
.ic•ttion, owing to the ditfurent holdings of 
sei~ni 1ry lanrls and hnds in free a.od common 
occagc. Thi~ obstacle harl, however, boen made 

to di-appcar in 1857, and it bad produceù a mo~ t 
t'!cellcnt efl':·ct. 8ince that date, the settlement of 
the town~hip' hn.d progros~ed .~t a wondorful rate. 
L'Jwer Canada had beon rvproached with being 
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jackr>arù iu tho rnatte1· of settlem:!nt, but the statu 
of tho law n tr, the holding ofland sh•1uld be borne 
in mind. A man did not knfJW whether hê was 
.c:>ving a rich heritage of land to his children or 
whether he was leaving them n. rnass of law pro-
"eedings. Iltl repea.ted that tho romova.l of the 
ii~tinction of tenure already referred to had beeu 

( ">tteudcd with excellent re::.ults. The net of 1854-
i had not gvne as far as was needed. But for the 

manuer in which the work thon commenced wa~ 
c0mpleted by the subsequent a.ct of 1857, Seignio
rial tenuro rnigüt atill, to somo extent, have existed 
for naother contury or two. Our position just now 
\l'US exc !lent. Tho Seigoioria.l TenoN wasabolish-

ho ehonld sa.y the Judge• ha.d not thought proper 
to m-tke any report thereon, with ths uoaption of 

l 
od. There was no didtincti m between ~:seigniory 
l m•ls anf! thuse held in free and common I! •J ccuge. 
\ncl, now, as soon a.s this project of code becam., 

law, wc should have the satisfaction of seeing the 
ltws ncc~ssi 1le to the people of the country, in 
buth langua;;es. It w tt! an inestimable ad van tage 
which p::rmittcd the citizen to read the law~ in a 
langu.~gCl which t;e understood. If 'here wa~ 
nnythiog whi h cc.uld teoù, in the highost degree, 

Judge Winter, who ha.d maùe two reports. He 
had, however, beard many jutlges and ma.ny advo
cates iay that the Codll b?d already gr.mtly facili- ' 
tated the decision of sevcral case.!. It wa.s ha~d1y 1 

necessary to allude tn the proceedirJgs that tooll 1 
place to promulgate the Co•ie Napoleon. We al1 
lmew the difficultics whi('h arose, and the fact th a.t 
the Cocle was often put in danger. It wnuld be 
nnjusl, huwever, to tho memory of Louis XIV and 
XV, and to thememury of Colbert, Lamoignon and 
D'Aguesseau. not to rcf,n· to the efforts towards 
ecdification of tht! L'W.!' of .France in thcir times 
f_.ord llrougham !md. hOWtlVer, tru[y Said of the 
t<'irst Napoleon. in the HonsJ of C·nnmons, that 
though his rnemory might li1·o as a general and a 
-tatesman. yet that ha w. mid be best handed down 
to po~terity by thegreat (''l'l' whkh b·~rc his n,1me. 
b'ormerly thore wer.; iu .l!'rancc. sixty di~ti ncr 
r:outnmeB, and such was the .:u'•-did;iun of tlle 
routume11 tbat there wero in reality three hundrc•j 

l
•lill'}rent systems, so that tho oltl adage was ju~tifi.
cù \\hi eh · i 1 that a. travdler came un tl or a new 
system ol', 1\V.• every tima he el:a.o~;c•l post-borses. 
(L'lughter.) The groat Louis XIV understoo-! 

tJ perpctuatJ our syotem of j urisprudenco u.nd tc. 
Jlev ~te an l , tren ~th ·nus as :L po.lople it wa.~ the act ' 
uf tllu~ pl:.tcing the Cl•J<1oflaws within reach of the 

j comprehension of atl, as it would be pla.ced by the 
:ttloption of tho project of oodificatioln. Parsons of 
gn!.(li•ll o1i;iu and those of Fr.nch origi11 would 
alike be able t .J cou~ult anù apprecia.ta the laws 
un l~r whicb they lh,ed-and to uuderstand the 
'latnr\l an,i oxtout of ol>li;<~tion which they might 
c"ntract, as well at~ the law:1 which rclated to it. 
li: was v ,ry gfa,l, mdeed that the Ci dl Coùe came 
• efoN the lluuse in auch an auspicious mauner. 
Thcre was no question c.f a violent, radical change. 
"r of a great and unexpeetod transition, but merdy 
the aùuption of our laws in a coditied form, witll 
sncb :unen ime Jts as experience ha.d .shewed to b, 
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d~sirablo. When the Uivil Code in France W;tS 
heiug ùiscu,sed. severat distinguished puhlidsts 
an l jurist~, Beujanim Constant aud otuers, eu
,lea\'urt!d to cast ridtcule on the work of the emin
ent gentl!!men who were eng<~~ed in the work of 
·odtticatwn,-ûnding fault wiih tho code on the 
groun•l tllat it containcd nothing new-

l
' bat it wai in fact a mere compilatiiun 
of the law. The codificators defended 
their work in the most spirited manner-on th• l 
ground that the law of a country 1..-as not a thing 
of caprice-th at it was not a thing to be made in a 

1 moment; but that, on the contrary, it was the re-
suit uf t'Xperience anq wisdom of ages. And th• 
assailants of the code, the innoTators1 were left 
wtthuut a reply to their wise argumenta, W • haù 
in our own code the fundamental principles of the 
Roman Cutle, whiêh was acknowledged by a.ll to 
t•tmtain llO ruud1 of wisùom and ju&tice. 
Tho Rom;tn \Tas cnergetic and positiTe, and in tbh 
he ùiff.;red from the Greek whose geniu:~ wa.s of 
unother order. In G).'ùece the publicists acquired 
p~rhaps greater eminence, but th& Ru~~~on law was 
marked by sounder wisdom-it wM in fa.ct" · 
ten reason." As Larminiére ha,d stated-nothing 
in the \Vorld, after Holy Writ, had boen written SLI 
ju tas Roman Law. We had its great principles 
iu the codo now before us. We bad also a great 
porti'm of the Coutume de · Pa.ris, and of alL the 
French coutttmeB none was oqual in wisdom to thnt 
of Paris, Perhaps there might, iu·soma places, be 
a ~ant of order or sonte obscurity of language, iu 
th1s rout11u1e ,· but, taken on the whole, the Cou
tul.lj,o Q.e Paris was ' unexcelled. It wa~ 
tb., production of the great legal knowledge 

1 of the old Parliamcnt of Paris wbich com
prisè~ tbQ most distinguished. ~urists of 
.!<'rance. We lia.: aleo incorporated 10 1t our ?wn 
statutory law for each count!'Y uf course rc~mred 
its own pttrti~ular legislation for its own partlcul.nr 
11 :\'tl • lle hould here remnrk thu,t the Commis-. 
ioncrs of Codification had, in virtue of t~e. act of 

l
lQ57. instructions to incorporate the prOVlSt~ns of 
the e1vil code anù the commercial coùc-m _the 
arno order a~ in France. ft was a.n error to thmk, 

howeycr apart from a ft~W special cases, tho.t th~re 

l
wa any ver • ~<reat difference bctween t~e pnn-

• <> • • eretal mat-
Clplcs whtch guve.u>cè ctvll allll comm. 
ters. The nrder and r,livisi•> u ~!' york, lD our own 

clearlv thnt whila thore was so rouch 
divorg·en o ·>f law there could be no 
real stal,ility. .\.commission was est>tbli:>heJ un
del' the abia President L:~.moignon, which di<l not. 
h<nvevor. ,~qmplote its work; but which ne1·ertheles~ 
pro•ln,~::d n \'Ct\' excellent und profonnrl troa.ti,;e. 
Tho King fill'ling that tho object he de~ired was 
not attaine•L f"rmod, with the as:;istanco of Col
bert, n sort of code compol:le<l of tho ortlinanco of 
1667, tho 1mlina.nce of commerce of 1673, and the 
ordiuancA of marine of 1ô8L Duriug the reign 
of Lr>Uis XV sorne work of a similar nature wa~ 
doue. The work of codifiration had thért>fore 
··een in reulit.y going on very long. The great 
difficulty of their sy-t•.lm arose from the differenc 
hetween the Provinces ruled hy droit C•l•t[;nnier 

10d these rulod bv d1·oit écrit. Atter the lJ litiou 
•f seigniori>tl rigÎll:a in li rance-brougb t ·,bont n~ 
it was- by vio 1ent means, while ~imilar re[orm \V<t· 

.tfterwa.rds eff<~lltocl in our owu country \Vithou 
my i11ju~tice-the Constituent A-sumbly dotl!rmiu
ed to have a code, but the work wa.s not f,t!lowetl 
11p by the LogisLttive Asscmbly. Next cam' th 
Cnm'ontion. A project \Va~ ~ubmitte•l to thr>m 
aud again in the year~ two and tour of the Re 
rublic; but it wag rejected on tho ground thnt it 
1va.s not sufficientlv re\·olu •i•mnry. The wurk af
tenvards prosented to the Corps Le!;islatif wa3 ne
l:O•sa.rily ia a great meR use si1uilar with the 
previou~ one - th•1t of CambJ-ceres, but yd 
yean <>l~psed before it W<tS a.dopted. Hl 
lhought it rig t to make these remnrk· 
about the hi>~tory of codification iu othcr oouutries. 
lY way of reply tl) auy accusati"ns of delay or 
~lowne~s in the codific••tion of our own Lnwer CJ-· 
n~tdio.n lawi. When th~ Commission was c,rgau
izod in February, 1859, .Jutl; Day was a 1Scnt i• 
Eugland, and, he bdi~ved, diJ not rcturu un til th • 
summêr of the same yPar. An'•thcr cau·e of do 
lay was the ill ness of J ud .!:C .I )fin iu the end ol 
1859 and bt~ginning of 1~5\l There bad, in fac. 
only beon a. good opportunity fur 'Tork sinco th • 
month of July, 1860, or therea.bouts. The Com 
mi~sioners had now ~uhmitted their work, and h • 
hop<>•l it would mcet with the a.pproval o· the 
I!fJuse. for it was a work they had performed, not 
r,rocipitately. but rlili~cntly nnd seriott,.ly. But 
while they h:td worked at the civil eodo, they wer• 
:Llso engaged in compiling a codo of pro••edure. 
which was n >Win a ,·cry ad\"anco•l state. lla.vi g· 
rhus laid before tho Hou ·e the m Ltters of fact re 
Llti1·e t> the code whi h it w ·1s r1ght sbould b 
mado kuown ; an•l he woul•l s ty th ut, if thu iuha 
bitants of Lower Ca.n;~da wi:;he•l tbat thcir countr · 
8 10uld increasu in strength an•l power, anù that i 
should ID<tintain it:,~ natioual exbtencc, nothing wa 
better calculated to pro moto and porpetuat" it thau 
a civil code. The adoption of a. complete and effi 
cient civil code \Vai the most pre\!;nant source" 
n ttion:tl gr<!atness Look, for in .. tance, at th 
Roman Empire. ,.To n::! of the ancient nu.tion5 ha1l 
protluced a more complete system of le~islation 
The conqueriug empire bad pa ·serl away, but the 
code still lived. (Hear, hear.) Not only did ir 
-till live, but it h.td been n.,loptCtl by nation" 
whiclt, in the tht.yil of barbari~m, had con uere 1 
the Empire. The wisdom of the ancient Roman~ 
h •d, s<> te spcak, civilized thcir c·mqueror,. 

(ll..!a.r, hca.r.) "apolcon 1. was tha.t man who of t 

all othar'l, had realize,l in modern days the ide 1~ of 
an heroic conqueror of olden times, and he haü be· 
towcd upon his country a ~;ren.t and u~eful code: 

and his succo'<sors were compellcd to adopt it, an1l 
a.lm•>st the only change which ha.•i sinco boen 
mado in it was to chang\! the name, hy calling it 
the Civil Co1le of France, in;;tca•l of tho Code 
N apoloou. Na po leon harl pas10ed away but t be 
code still lived, and it. goYerned the per~ons, tht· 
propertias and th~ everyday actions uf the people 
of France. And tf the nephew of thftt grca.t m tn 

wore now on the throna of France, perha.p.~ thH 
was no _cause had so rouch to do wilh it as the pro 
mu•g:ttton of tbe great codo. If we \Visherl for na
tional grea.tnei!s we Fllould adopta corle. Wc ;;houtt.l 
bave Conf.rueration he tru~ted-and if we did not 
ir, would not he for want of \Vork on his part-an1l 
if we oht:~ined it, our Code, complete in it~elf work 
ing well for both origins, and containinoo ove;ythin,. 
that was good in the Roman .. French ~wd st:1tut~ 
la,v, would make its wuy on its own merits. I· 
was purely civil ; it contained no reference to cri
minai m 'ttlers . The criminn.l l>twof England, sur 
r.!lln~led by a.ll the sa.feguards of liberty, was the 
host tn the world. Governerl as we were bv thi 
unequalled criminal code, and by our own • cid 
l<tw, we might freely b()a t thrtt our freedom wrr · 
protecterl by the mtJSt ruighty legal safeg 1a.rds i11 
tho world. White spe:1king of the crimiuaJ law h · 
would not allo\V the oppormnity to pa-s without 
payin.g a des rvtld compliment to Jn.Ige black, 
who, w 1841, hy the intl'Llduction into our ow1 
statu te book, of the nets emhüdvin" tho Enrrli<h 
e.iminallaw. han rondered tho gre~test ~ervie~ to 
the F~eu~h. C adin .. He bad thus phced th 
t:~w wtrbtn the roue~ of the French Oanadiun por
tt?n o~ tho popul:.ttwn, whcr·~a previou ly it wafi 
wtth d1fficulty they could find mO!l'lS of obtninin,.. 
a correct knowlldgl) of it or consultinrt' it. He (.)Ir. 1 
Cartier) appreciut 'd this act of the Ho~. ·:Mr. Black. 

1 

and he had causod his friands to appreciate it. It 
was th~rofore with pleasn.re that ho look this op-

• pllrtunJty, to-da y. of }Hymg :1 tribu te to the talent 
uf that distinguished gentleman. He de•ired also 
to pny a tributo of apprcci,ttion to ~Ir. Wicksteed 
for his able services iill connection with the revision 
anù consolidathn of our hws, antl ho was happy 
. n_deed to ha.vo this opportuni ty of referring in fit
Itmg terms to the modesty and ability {lf tha.t gen
tlem:l.n. But he (Mr. Cartier) wou'd not, however. 
continue any longer to trespa~s on the patience of 
hon. members. He thought it woulrl be ndmitted 
he had entored a.t sufficient length iuto tho detaib. 

. and he theref,Jre believed it was limo he should 
mwe for leave to introduce this bill. (The hon. 
gentletH:tll th en sat clown amid lou .l cheers, an ri 

1 

<tftorwarrls made a fllw brief explanatory remarks 
in English.) ' · 

In reply to Hon. Mr. DORIOX-
Hon. Mr. CARTIER. e:tplained the mode pr()

pos~d to be sul1mitte~ to the House for the promul
gatiOn of the Cllrle. It re~embled in a great m a 
>~ure that which hai reference to tho revised 
statutl:lS. It was propose•l the Governor ~houlcl 
sign an original roll of the Code, np:trt from tbA 
amendments suggested, whieh would al;;o bo !lign
e~ by the Clerks of both II•.use!, and deposit..cl 1 

! 
wlth the Clerk of the Legisl,ltivc Council. It wa~ 1 
ftlsLI propo!ed, in accordance with the act of 185ï. 
to submit f•1r the adoption of the Hou~e a resolu 
tion ur 11chedule containin~ the su~ge t•1!l nrnentl
ment!!. These amendment , when reportetl on by a 
committee, could be di11<.:n,;setl hy the IIou~e antl 
~ont up to the Council. Then tho Commissioncr· 
could aùd these amendments to their \Vork, as well 
llfl anytbing doue tbii! session. Then th'\y \Toulù 
be submitbù to the Uuvcrnor, and when he ha 1 

l!n.nctioned the roll, ho l'ould i~sno n. proclam.~tion 
determining when the Co1lo shonld be~om law. 

1 .Â.N IMP~~TAx·r GoM:m·:RCfAL ÛA~I: -Ou 
coluu!ns th1s week contaiH a brief report of 11 
very 1mportant commercial case which parti
c~l~rl)' affects the mm~rg i.!.ltl producc dealer;.; 
01 Lp~er Canada. 'file p: rtk.uh•rs of the casr 
ure bnefty these: -:Jir. lJ,•nry Oorbv. of 1hio: 
to_w~~, makes a cou tract. ,.,..ith a !\Iontt·eàl Com
tnlsswn Merchaut to delh·er a certain qnanlitv 
of No. 1 A_lma ~Iills flour, at;:, certain rate Be
fo:e the tamc for the deliH.n·y of the ft . m~, thP 
pncc suddenly goes dowo aod the ùcfcndau: 
allege~ that plaiutitf get~ tJ{e flour rejected, so 
that tne cootract would hecome void. Ilùw-
ever !hat m3:y be, tlle tàct is the flour does noi 
r,a~s mspe~twn,_ and is sold at a loss. But Mr 

rby banng h1s suspicion aroused in order to 
test the ~attcr, puts ~:~.notuer brand upon hi
fio~I~, which when it :e<iches Moutrenl, singu
lally enough pa~:oes ms [l:"Ction . n lthow"h i t is 
the sa l' rn ' :,0. ,. mo qua 1ty o rrour which was rejectcd. 
lo till nnother contr!'C\· for "Alma ~Hils" 
l.mmd, he goes West and purchnses 1

1
000 btir

~o.ls of fl?ur of l\.fr. Merri tt, of t:)t. Oatharineg, 

t 
rands 1t " Alma Milla," and. hips it to Mon
real. Thiil is al~o rejeéteil. . 'I'hese are (!~ot:n 
~s filets, and they cet·tainly present a very "in
.,ular .state ofthing:i. .\oother fact is sworn j 
t? wbtch may serve as the key to this Yery 
Slngular condnct. 'I'ht Flonr Inspector of ~lon 
treal, Mr. Oolli~. it seemo1 raa.de the I'·n'n.,·"l 
note ~ 1 • "' • • ' · -"" 

Ot' W! Jnend, ir. '\ïison, and \~-lw te ver 1 
~n~yl be the legal b~ariug, of the case iL cer
tatn Y rev(>n.ls a. s a tc of things wb1eh 'we ven
~re to Sllj~ few millcJ'S in TJpper t'anud:1 

prepn.red for.-Beltf't.illeln.lelt, Pncf.t 





1 

"lr. D.u11el r > a. .wl h•• luukcû uke u nKee 
'Iho fir t of the o rounds of suspicion wn ven 
vagut~ inde d. 'rbG sentlcmnn who nid Mr. Bet· 
tersworth 1ollked like o. r11ider bad only seen tht: 
r idor a couple of time~ in the Montreal court
.h ~ , somo weeks bofore, and Wtt not at~ ali po~i
tm:, b t tho contrary. In the oooud place, it 
w s < crtniuly no grou nd of arrel't to have mani
:ftJsteù nn in crest in a conver~ation 'about the 
'probahility • f war; and in tho third place, the 

1 
fact of being "liko a l' ankeo," was certa.inly not 
~uch as to warrant arrest and imprisrnmont. The 
defenflant hold on to bis pri~onor, allhough Sergt 
Harkin, o.f "Ion treal, who knew a1l the real raiderft' 
decl red tha.t a grand mistn.ke bad been made ; 
an•l be wa;; sent on to :\Iontreal, for cxllJilination, 
alth11ugh ~Ir. Pa.yettc, the .:Montreal gaoler, who 
could not be miz;taken as to the identity of the St. 
Albans' men docla.red tliat he wa.i not one of them 
-The learned counsel went on, in eloquent and 
forcible laugungo, to comment upon the nature of 
the great wrong and oppression wh ioh, in his esti
mation, the plaintiff bad sutfored. Tho fact tb at 
ho wail a fellow ~oldienvitb somo of the men who 
wero implio'ltetl in tho St. Albans' raid, that he 
bad fought for hi:~ country siùe by si·le with them, 
th t he bad suffercd ca.ptivity with them, and ac
knowledged {hem as friands, was no crime. Here 
on British soil he was entitled to protection, and 
he plr. Irdne) was very much mistnken in the 
cbaructer of the JUry if they dill not a ward bim 
damages adequate to the great iojury he bad suf
fered. 

His Honor Jndgo SruAnT thon charged thejury, 
brietly explain'i.ng the circumstances of tho case and 
tha 1 w as relating thercto. 

'fhe ju..y then retircd and after an absence ofup
' ards of an hour camo into Court with the follow
ing verdict : 

ln roply to the first questiun the iury found-

1 

That tho defendant did arrest and imprison the 
plaintitr nt tho town cf Le>is in Deceruber last. 

2n !-l'hat the Hon .• Jn~tico Smith ha.d issueù 

1 

his warrant for the n.rrc~t of certain persona (Ben
nett YouQg unrl other~,) and that n proclamation 
duly issucd, otfcring a roward for tho capture of 
the pcrsons namc.l in the said warrant. 

3rllly-'l'hat tho said warrant was not put into 
tho hand~ of the defendant as a constable and 
peace-officer, to be exccuted. 

4th-That the said defendant did arrest and de
tain the lllaiotiff without warrant and without 
rea onabla and probable cause. 

5th-That the plaintifi. suffered llamages to tho 
e. ·te nt of 1i ve hundrod dollars. 

In tho an~wers to tho first, second and third 
questions, tho jury wcro unanimous. On the fourth 
they stood niue to thrce, and on the tifth eloven to ~ 
one. 

Tho Court lhen, at 6 p. m., adjourneù. 
- 1 

THP. CIVIl, CODE OP LO\Yim CA. ,\.DA. J' 

Hon. )Ir. CARTIER movml fon• leavù to intro
lluco a bi.l enti led '·Au Act conucrniug tho Civil 
Co.!e uf Lower Canarla." 

Hon. illr. DOH.ro4· ~ts under:stao<l io ask the 
hon. Attorney-General for somu expl.wation as to 
the ma.unt:r in wllich he propos"ù to provide fo1 
the a.ùoption ot the Cotle. 

lion. Mr. CARTIER (in Prench) mid-The 
hou. gentlem:tn was quito corre~t in puttiug sucl.1 
a que,tioo. He inteutleli to mako a f0w v bserv.t
tious ou the wurk and a.lso to statc what would bt 
d.me to have the gra.tt \Vork now hefore tho Huuse 
0.1lopted us law. Smce the Uuion thero never ha~ 
I.Jeeu prupo~ed for adoption a more important we<t
sure thau that of the co lifieu.lion of the laws o. 
Lower Canada. It was to be hope1l hon. member~ 
wuulù listen with patienc\l to the olJservatiu~
wbich it would be his duty lo make. It would o· 
r.ecessary to spea.k in both languagea, ·~n· 
he trust\lÙ Engli~h membar; woulù n •t be lill

patient if his r\Jm,trks in Jlrench wera mor~ 
l~ngt.hy thau those iu their owu ln.nguage, in~~
much a> he trusted bis explauations in Engh:sh 
would be suffidently ample. It wu.s right, at the 
outsl!.t, to make sorne~ pretiminary ob:>ervu.twns as 
to the hi<tory of the codifica.liou of tha Lower Ca
r ia•1 laws. In 1857, at the opeuiug of the so3-
•ion, His Bxcellency, in a. paragru.ph uf his op~n
illg 8peech, baù expres~ed hi~ i:.!toution of. lay1n1-; 

efure the Le.,islature wea-ure~ for cffectmg the 
codification of tho laws a.noi pruc •dure of thil:! se<J
tivn of the Province. 'l'hii:! promi;e uf H1s Exc: 1-
lency wa., now iu a "'re n.t m as ure ùefinitely rcali!.
ed. Ile (l\1r. Cartie;) had tho honor, duriug thal 
ll~.Silln, of submittiug to the Iluu~e a. m0asure fur 
tho coùifieation of the law:S ot Lower C .naJa, und 
for the prel'aration of a code of procedure. At the 
timo thi first sttlp wa~ taken, thcre wr.s great 
clumor, great discu,sion. Those who uppooed the 
propo~itiun mainly basctl their objection un what 
lhJy were ple:~.se 1 to call tho impJ:~sibihty of codl
fi nt ion. He h.tù in a great mea ·tue forcseeu thes l' 
o~jecti.Jns. Thcl'e were, no douot, ffi!Lny rhtlicul_ttes 
thtm in thil way of thj great work w.hich req~•reù 
r~mnvn.l. Among the defeots of wh10h ho :O'ght, 
as a. politicia.n, btl accuscll-and he wa::J sens1olù ol 
theso ùefllcts-thH.t wh wh h:t~i beon most commentcJ 
upon \V.t::! hi~ obslinacy. B<l this as it m ty, hù h::d 
f'lrsisteJ in :~pit:! of all objtetion auù all oppo::l· 
ti u; and he uow haù tho sa.t}~fa.c.ti~n of pres~~\~ 

,.,. to .Parliament a projt:ct ut a. ctvil code w 
0

i in no way inferior to tho co,le of ny country 
-either to the French Code ur tho Justinian Code, 

icb formed the basis of all y tem~ of ln..v adupt
up to the present timo. One of th~ great ob-

:~ctions mtdb to the law of 1857. w~s w:tu r.~~ii~(. 
• • the clau o ohli•nnœ the comm1 swner:;. toc f h) 
t'Jo civil law of LJw~r Canada. •rho oct 0 t c 

'ln' ot course was-not t allow them to mah· n 
1 c de, but, on tho contrary, to cr,d1ty the. ln s ~ 

tncy existed, and as they prucellded wtth t• c11· 
work to mo.ke sucll su •gestio sas they thonghL 
wcl't: required. They wo~o al ·o instruetetl _to gh·~ 
t~ll tho authorities ou which tho 'overal nrt~cles ot 
our la.w were IJaseù. This it was nrJu:cl, by the 
op!•oneut"' of the ~cheme, woulrl impe le th.: pro
gt'<!SS uf th11 work, inasmuoh as they saiù ü would 
r.:quire too m•tch tabor. AU th!: o ob.sta.de~, 
roal or imagined, hall been surmountetl, antl a 
"'r.ttifyin"' ~ucccss had bcc:u ob tai;~ d, aud h•> ( i\lr. 
C:Lrtier) fner.:fore felt g ad tlut he hatl persistud. 
'l'h•J project of ooùifil!ation \Vhioh ho now hu.ri tht• 
houor to :mhtnit wa~ acco)mpaniod by the anthori
tieil on which they wel'ù ba~ed. Thus, the meru
neri> of th~ hon. Hnu:;e, auù indeed overy intol i
ge nt pcrson was in a. position tv "ee 
wh.tt its several articles were fouuded upon. Tuc 
work i·self amply atteste•\ the great labor which it 
must bave requ1rcd, and the faet that it ought no~ 
Lnd in fact could not ha vu heeu ptlrformoù in a 

1! 
basty mn.nncr. The work of codification fully jus
titi cd the expoctations uf tho publie, anù the cou
tideuce of llis Excellency in tl!e abihty and skilt 
of the Commi~~iouer:~ app<Jintcd f •r th at purp •sc. 
BAort} eutering upon the nature of the important 
u.men lments su;;~ested by the Commis~io,uer·, ht· 
would refur to tho learnetl juri ·tH upou Wilom had 
de,·olvùtl the ta:ill: of prepariug th1s great wvrk 
Thore exi4~ l m tho miuds or sever;tl pur,on.:~ :t 1 
ra.lso imprllssion as to what hall p;t~scd bctweon th1! 
late lu.munt~d 8ir L •ni• H. L d'ont âno 11.1d him-selr 
in rùl'erence b the appointm~nt of Commissioners. · 

1 

It was :,tate•l by :. 1mo th1t the lata Clliof Justice 
ha·l not an offer ~ade to him, as should have beeu 
m:\de of forminf1' pa.rt of the cHdiiic.ttion cummi,-

' "' . d 

1 

-ion, or that if an offar h~:t~ b.eou mado:~ lt was ma e 
iu su eh a wa.Y that the Ch1et J ust10e cou\ù not but 1 

rofuse. 'l'ue"o impre~.:li m" \V t'Til quiïe orroneoLB, ~ 
and he (::\Ir. Cttrtler) had, most fortun,>tely, ill hi · 
p s5ossion the letter writteu to. h1m hy th•j late bir. 
L. H. La.f•mtH.in~ iu reply to h1s lotter un t.!eha.lf o, 
His Ext:ellency tae Gov<Jrn•H·-G,mt:ral, m1.kmg tho 
olfer that ho 8UOuld f·lflll pt\rt Of tlle COillllli::!'ion. 
Ilù owed it as well to the wetnory of thù lata Chid 
Justice as to him~olf to re<tù the latter in q•te.;ti HJ. 

He ha1l made it a maxim always to prcsar~e cor- ~ 
resp mdence, in~smueh o.s h J ha•l f,,u rd 1t to b~ 1 

very often usoful. T~e lctter whi_<!h he (\Ir. Cal'-
1 

tier) bad writton wa3m th~ t"llowmg termil :- .1 
1' 'fOHO:'<TO, ::!8th , 'ov., 1859. 

•' Sm,-1 have the h ·uor to rcq,test you t•> have 
tho kmdness to allow mo to subu;it your name t • 
Hi~> E "cellency the G n•ernor-Go;:ucral with the tJb
joct of atfor.lmg His Es:celleu?y the opportunity of 1 

uruoing you ouo of tho Cornrni~Stone~<l who ,1r ·,un- Il 

der the provisi ms of tue Aot 2\lth V10. chap. 4:3, to 
codify the la.\V:S of L •wer Caoa•la. ir1 eivil wa..t•.er~ 
Whila testifyiug to you my hop~ th<Lt you wlll b~ 1 
vood onou•.rh to acquiesce iu my roquest, I may 
i'ntimate th~t, should yon accede tueretu, Hid Ex· 
o~tllenoy will hea.r of it witb pleasure. 

" I romain, ote., 1 

'' Gt;o. E. CAKTlER." 1 
To thil lett1u· Sir L. H. La.funtaine rcpliad a~ 

follo\YS :-
"MoNTREAL, ht Dec., 1857. 

"Sm -I have the ho nor to acknowledge the re
ceipt of y our latter, in which y ou . a~k me to b~: 
kjnd enougb to allow you to submlt my uame to 
H is ExcellcncY th.-; G "' •'rnor GJu1..r.d, with the 
objeet of u.ffor:t;u;:- H ,. E ~c.·ll,'n• v 11 1 opportunity 
of n:uuiug u..\1 or,• ,f th C~omni, :uuer,, who urt:, 
under tl!e pro:ri~iou:~ vl U}e Act 90tu Yia.,. c~p. 43, 
t.o codify the laws of Lower Canada, m ctvll mat-

t~rs. l 
'' I fully apprcciate tho tt~mra.nce which yo~ give 

me. that, sbould I a.cceùo t'J yu ur 1 cque~t .• lh~ Ex- 1 

reÜoncy would lca.rn it w1th :pleasure. N ev ct the- J 
!elis, I llnd mysell ur. der the necossity of answer
mg that f CB.llDOt aceept tb~ offer .rou ma~o IM j 1 
very ~trong rBasous oppc'Stl 1t, the first homg thll 1 
ouly onJ yhich I need give:-1he state of my .

1 

1. lth b' h •.-.uld uot pc•rmlt m• o undertake 
uoa . , W lC W<- f l d'fi t' 
any tu.sk wo laboriuus us ~ lt:J.{, IJ til) ço 1 ca ton. 

"1 have the honor to be. ete., 
1 

, 

" L. lf. L.t Fo:-;TAI~E. 1 

Unfortuua.toly tbt l~· rlltl'l Chief Justice folt 
that his hea.lth was failing: im. nnd, sad to say, 
his hclief pruvcd eorrel!t. W o llaù lo~t hi!J_l1 aml 
i•l losing him wc bad lo~t one or tho most O.l~tlU
guis)led jurists and public m.en tha:t Lower C~natla J 
bad cvtr !Jl·-:;~•ln..:ed. Tho ofier retoncçl to m the 
forcgorng correspoildeuee \VaS made on tho 28tb 
Novtllllher 1857, and the rctu~<J.l 'Y'"'' ùateci Decem
ber ht, or' tho sa.mc )Car. Di~cultie~ cf ·arivus 
namred hn\·ing ~ubsequenlly _unscn. l.tere wu~ :.u 
intorrnptil•n of acthm until tho ::tutumn u~ 185S. 
He (~Ir. Car ier) loft Cauafla for Eng!a.nd 10 Sep
tomber, 18j8, und rotnrnc!l about Lh cou'~encc
ment of Deccmber of the same ycar; and lie w 
huppy to be able to . tatB th:~t, on hi~ rctur.n he 
imme·lia.tely reiterated biS ofler to Sn· LOUlS n. 
La.fuulaine. The oJf.:r w:r.s rcpoated, with an ex
pres8ion of the hope tha.t J;he ycur which had 
elnp~cd had re tored the lèarnod J11ùge to .the ful\ 
onjoyment of his health. He, however, rt!phocl. tliat 
he was deb.!l.rrcd from acceptiu" tho p oposal made l 
tu him ou th ground that the reas .. n already . 
alleged still e:dstect, and 4e Dguin .gav.e utter~nce 1 
to bis thanks for the honor d«,ne hup m mentwu
in~)lis nnme to Hb Exc 11 ney. Seeing tba.t the 
valuable ~ervice' of Sir L. lt. Lafuot ine coulrl not 
he socureQ., he be hoq.,.,llt ht u;olf of Qrganizi?g the 
codification commi~~ion ü•; rt'ntly, and th:il or
ga: zatlpn took plu ce in l:~ .. bara1y 1° .'li, ';.he~ 
Judge ca;~·n. J.•.J.I' nn•l :\ orm, wt:1re ,tU tho: ~Zt* 

t :, c .umi.s..:~·fil:r o~ he l w. Ir nught 

not he out of placll hcro to «~d !;:at thore were at
tached to tbe'commi~~ion as adjuillt8 . ••• a' l&ta~ts 
two of tht~ mo t ble and kiltul aecretu.ries ....... 1 

coulù possib!y be na11 d,-J.,fcs"rs. lieaudry and 1 
R&m,n.y. The la\'f of 18j7 onuucia.ted the princi
p!~ of appointing a Seoretary of l!'ranch origin, 
?u.t thorou~hly conver~ant with t.he IJoili•h lan-, 

~uage, and a Secretary ofEnglishorigin thorou!!h
ly vorsed in the French language. Both gentle
men named to act in this cap:tcity. fulfilled to the 
letter the lt>quir ments of the la.w in thi~ re~pect. 
Asto Mr. Beaudry there perbaps was not, in 
Lower C:~nad<t, a man moro familiar with the law. 
As to Mr. Ram,a.y, ho dcsired all'lo to ~ay that he 
\Vas a m~n of distinguished ability, and he re
;r tted deeply his di8mi!lsal fvr political came~. 
~1r. Ramsn.y added to the advant:tges of a hi"'hly 
classical education, a thorough know1ed~e of Eug
lish and au equally perfect knowledge of the 
French language and idiomatic expression~. 
These tluali•ies were the more valuable inasruuch 
·:ts he was nece~sMily placed in a. position to watc b 
cu.refully the correc!ness of tho translations of tho 
great work-to see that everything was properly 
renderctl,. <llHl th:~t the real value and ncception of 
tho origirml was f<tithfully and accurately repro
Jucod. lla.vin~ thus ::.lluded to Mr. Ra.msuy's 
ability allll tho rogret ho oxperienced at that 
,eutleman's ùi ·mis~al, he thought it right to do 
justice t.j lüs able successor of whom th'1 Com
missioncrs spoke in the highe.st t01·ru::s. He came 
now t.o the personnel of the Commission-Judge' 
•Jaruu, Day and 11oriu. It wa:~ ne-t nocossn.ry to 
~po 1k n.t gre.tt leu 6th with regard to the first-named 
:;eut!em:tn, .Judge Caron, who was a ùi<tinguished 
uh·oeato of Quo bec, and duriug his active prufe~
~ioual earecr had Lerm conc<lrno 1 in the greater oum
ber of the ruo:t importantsuits ev cr tried in theDi-<
triM of Quobec. Possosse!l of a••ilttie of a high 
~tamp, he ha.rl bc"n a memb ·r of the Legislature 
llaf.Jrc the U1:ivn, and h:~.d beon a membtJr of the 
Legisl:ttive C•nmcil after the Union, ha.ving fm 
years pre~i le1l over that distinguished body. His 
pooiLion au•.l experience formed tho best guara.ntee 
uf his fitness. As regtrdor.l Ju•ige Da.v, everybody 
-and a.bovu all the members of the .l\{.,ntreal bar 
-knew his thorough legal tr,.p.ining, his pbilisophi-
c.tl spirit a.nd his groat power of analysis. Ht: 
(:\Ir. C trtior) ha i occa~ion, as a young a.dvocate, to 
IJI"actice bcfure Judge Day1 and he w·•~ therefurc 
purs .u .. lly cognizaut of hi m · 1. The learuet'i 
J u.lge was also Solicitor-Ge in 18-J.2, and a;, 
ucb i·l tho d1sehar~o uf his d4ties left nothing to b 
lc~ired, ha\'ing fuifille'l them with an amount of 
·.1re, attunti •n and ~kill 1vhich was most ereditablc 
t' him. Ile was still young \Vhcn app.1i1rted a 
Ju Ige, 11nd un ent ·ring npon his judioia.l duties h 
na'l underst•wd thJ.t ~om~thinl{ was wantiog wi!h 
,·espèet to hi~ knowlùùge of tho French language. 
tnt! he (Mr. Cartier) had observotl \Vith wh at Ll.bu1 
.he lcarue<l Judge ha•l aprli.jd himself to increas~" 1 

is st •ro of legal knowle lge and of the French lan
rua.ge. When h~ left the Bench to assume the 
dutic~ of a CommL'sionor f (.;odification ho wa
"on i.ler<ld ono of the bost judges in l\Iontrea.l. A" 
for the thirrl Commi sion er, Ju•lge Morin, his name 
r:~.~ lri,torical in Lower Canadtl. Ho presided ov.:r 

this Il ouse as "'ptlltker ftrr ye:~r<l. Ile bad tho habit~ 
111d exp~rinnco of legi~lation. There was no mart 
in C.tuada. who united moùesty ancl ~~bility to ~uch 
an e:cteu tas thtR 1 earneù J uùge. Clear-h~Jaded and 
laoori<tus, he wns a valua.ble aid to the other Com
mi-sioners. It \vould, perhaps, be said by somc 
that his professional experience had not been very 
ext~nde1l, but th.,se who urgcd suC'h an objPction 
li l not kuow anything of his natural talents, hic 

.:.\.te Hled knowled)!e and his great energy. Hi> 
hroth01·-commis,i •neri! sa!d that his assistance to 
them \V;t~ of such a nature that they did not know 
who could have roplaceù him. Su.:h was tho 
pcrsrm11el of tho codification commission whost 
work was now before thi:> House. It would now 
f,e hts duty to otft:r S'lme observation" on th 
work of thcl:!e gentlemen. This pruject of code cou· 
taine 1 a fuw a.mendments sugge,ted by the Com
mi-sinner.-, as they were authorii:!ed to do by th;• 
Act uf 1857, relating to, but distinct from, the sub
ject-matter of the cudu which contained the la\> 
uf the country as it is. Ile would proceed to point 
uut :mccinctly the propnsed amendmcnts. On tht 
trti•·lo reftJrring obligationtt, it was suggest"d to 
uiupt tho principle laid down in the Code Na
poleon, viz : to give etf0d to the convention so fnr 
lS damages Wd'e c .ncon•3d, iustead of rogarding 
them sitUply as comminatoire. It was moreovcr 
~ngg.,stecl, in the ~ame ma.nner a::~ was doue h_y 
tho cumpilers of the l!'rench civil code, to a bolisb 
tho dbtiuctions uf f1·a"rie. They also propo;~ed 
tJ alter the eum to which the rule relative to the 
tdduction of verha.l proofappliod, from t\venty-five 
loltar.s to fifty doliar~. Under the titu 

rle ve11te they suggo3tt!d tha.t tho conven-
tton of the partie:! shoultl suffice for 
lelivery, ll!'l provided by the Code Napoleon. Witu 
r•ganl tu the eontracting parties themselves the 
l!uDYontion itself shoald have force (fait foi), but 
with r" .mnl to tbir.i parti. es the ir rights wotdd br 
1letermine<l by priority of r~.~istration. Und er the 
titre de louage anotber didpo ition of the Civil 
Co ·c of Fra.twe W<IS recommended to be adopted 
with reg.u·ù to the reBoltlfiur• de bail. Tbe pro
posed a.menùmont was much neerled, ina.smuch as 
•l~ero was much abu!le ari~ing from nominal sale • 
aud it was tho•refore suggestetl thore should be no 
1·esolution de bail in casei! of vuluntary sale, but 
that J•elluluf1·ua .should only take placo in the case 
of sn. le by docre<.ls uf justioo. U ndcr tho titre de 
'''Cccssioll it_was pr .posetl ~ do a\!:ty with the di · 





provo was on necessary to hear his 
own statements. ft happened that the plaintiff had 
been examincd as u witness, in tho case of tho 
raiders, at Montreal, in the month of Dec~mner 
last · an(l in the course of the ev1dence 
he 'gave on that . occa.sion h? confessed 
his acquaiotance w1th the r:uders, say
iog :~-" U pon loo king at the prison crs I say th at I 
know them all, I mean the prisoners calling them-
elvcs Bennett IL Young, Charles Moore Swager, 

Marcus Spurr, William H. Hutcninson, and Squire 
Turner revi~ DOW bcfure this Court I ht~ve known 
two of them eince la~t A•1gust-tha.t lS Young and 
::)purr-anù the others I have form~ù an acquaint
noce with in gaol herc."-~ext we h ve th., parti
culo.rs of his communication \Vith the~e gentltlmen 
11 various partg of the country stated thu :-" I 
think I S•IW two of th m in Ciina1la t'rom the firot 
to the fifth of August last namely, Mr. Youug and 
.\lr. Spurr. r S;HV .\Ir. Young nt Toronto a•Hi Mr, 
Spurr ;!t the Clifton House, .::iagnra Falls."-It 
.tucd not appear that Mr .. Young, the chief of the 
rai•lers, followed any ralling, for 1\1r. B.:ttcr~worth 
tells us:-" I do not lm\>W tho.t Bennett H. Young 
\VIlS enga"'ed in any business in Canada, at ·that 
ti me or .\Ir. Spurr cither."-We ha,·e been t11ld here 
in Court that the plaintiff was an cscaped prison er 
on bis wny to Wilmington, anù anxiuus tu reach 
his homP '; but thi' sta-tement is disposed of hy the 
prisoncr'g own candid admission that he bad been 
in Cannrla at the lle~inning of August last:-" I , 
arri\·e,l in Canada fur the first time about the lst 
August Jnst, and remained berc until about the 
25th of the same mon th whou lleft Canada. Dur
iog my stay 1 !!pont JJU.rt of my time at Toronto 
and part at the Nia.gara Falls Canadian side."-So 
it seems tho plaintiff left Canada and after co-oper- j 

atiog with a number of the Confederale ~oldiers in 
the Cbirago and Camp Douglas plot ran ba.ck agnin 
to Canada to seek an asylum here once more. 
Whilo in Chicago, his knowlcùgc of the 
intentiOns of tho raiders wns of the most 
prcci e and detailed n:~.ture, for he says :
"When I saw Spurr and Young at Chicago 
during tho Convention in August, l understoo<l 
that they were the re for tho .Purp .se of releasing 
tl:lo Confcdorate prisoncrs at Camp Douglas. There 
wus an organir.ation going on there for that ob
ject, at that timc. I was told by sorne of my 
fricnd~ \Thom r knew to be Confeder:üe soldier:cl, 
and al o by Young arHl Spurr that they (Youn~ [ 
anù ... purr) wcre in the Confederale army. I was 
informc<l, during the time, th at I was so in Chicago 
that a mid or raids \Vero Lcing organized there 
for the purpose of pluntlering and burning the 
.Torthcrn towns on the frontier. I am aware thal 
Young .md Spurr were then engagcd in orgailiz
ing such rai ls-that is Young and Spurr were in 
that organization. I am aw:L e that large quan-
titie:3 of ar ms and materials of war were stored in 
Chicago durin:; tho month of August last."-But 
he even went farther and identiftod himself with 
thesc operations, for in a second <leposition made 
in February he tells us in relatiop to them : " W e 
intendcd making them for the purpose of serving 
our Hovernment, and not ourselves."-And speak
ing of the arms collected at Ch1cago, he says they 
'' wcre for the use of any recruits we might get." 
-Tue learncd oouns\ll œmmented t ~;uusider tl 
length on these statemonts and argue<l that it thus 
appeared from tho plaintiff's own testimony that he 
\Vas the friand and associate of the raiders anù 
was ~'Ognizant of their desigm, and that, in the 
po ition in which he \Vas, at the timo, with tho 
raiders scattcreù orer the country lhere was rca
sonallle and p:-obable cause of arrest. And when 
tho pla~ntiff was brought before .Judge M;guirc, 
two wil.nesses-~Ies rs. Daly and JoReph-said 
they behered he was a raider, while thore was 
only one witne:;s, l\fr. l'ayette, 8aid he was not.
l\fr. Stuart next referred to the great danger of 
cmbroilment whieh haù rcsultcd from the acts of 
the raider:;, and tho immense cost to which the 
country had beon put; and concluùed by elaiming 
a verdict for the defendant. 

'l'ho following witncsses '' ere called for the de-
fonce:- · 

,Jou~ ~~AG ~IHE, J udge of tho Sessions of Peace, 
sworn-Ihe tirst act performeù hy me in relation 

mt mation haù of tee arrest plain in 1 
this cause was wbcn ho was brought to my offi~e 
by the defendant. This wa.s in the forenoon of, 

. the 19th 'D .. cember, about eleven o'clock. 1 en ter- I 
o'l into conYersation wirh Mr. Bott rsworth, auù 
tolll him tb ut the charge against t.im W>tS th at be 
was one of the parties 1iberated at Montreal, by 
Judge Cl)ursul, aga.inst whom a new war.ant bn; l 
been is:med. I thon read from a paper the per
sona! description of a person named Scott, whose 
name was incluùed in tho warrant and with whose 1 
de:scription Mr. Hough helievod the plaintiff to 
corre~pond. This is tlie description I ren.d, 1 

'; George s~~ott, 20 ·years, fJ ft. 7 in., slender ma.ke, 
" fair comp_lexion, brown hair, boyish nppearanco, 
"no beard 01' whiskerF." f read this persona! des- [ 

1 cription to tho plantiff, and he aùmitteù that it "a.1! 
\ very good, but per,;isted in denying that ho was 

the per:lon inùicated. He denied that he was Scott 
or any of tho raiders. After remaining S(lme tim(' 
in my office, l•·arne to the conclu:<ion to send him 
to Montreal for identification, and toid him th;tt 
the facts would tbere be asccrtained, and that if he 
'vero not the person he would be released from any 
inconvenience. I then put him in charge of Con
stable Foy, who then left the ùourt Hou~e for the 
purpose of con\'eying the plain ti tf to Montreal; 

1 but on proceeding as far as the ferry they found, 
a!! I under~:>tood, th at it wa~ Impossible to cros:! and 
returned. The plaintiff remainell that night and 
the ncxt day, 20tb, and the night of the 20th a.t 
~Ir. llough's. ·Ile loft on the follo\Ving day for 
Montreal with Messrs. Spurr and Swa_er. On the 
2lst the plaiutiff was brought up to my office when 
Messrs. Spurr and S1vager, whose names appear in 
the warrant, were in my office. The plaintiff was 
brougbt to my office by Mr. Hough, but I immedi
ately placed him under the charge of Constable 
Foy with strict urùer;; tbat he &hould not lose sight 
of him while he was in custody. It was on the 
19th Iso placed the plaintiff in Foy's caro. Mr. 
Hough was employetl for his intelligence, kuow
ledge of locnlities, and for the fa.ct th at he would 
be very efficient in assi:~ting and aùvising the con
stabulary. I now re<Jollect that it was on the 19th, 
previous to his departure with Constable Foy, that 
the defendant was sworn in as a constable. I took 
tho affidavit of Mr. Daly, of Montreal, who was 
theri in Que bec, as also th at of Mr. Joseph, a young 
gentleman who was deEcribed as hadng rome 
down to enter the Military School, as to the iden-
tity of the plaintiff. True copies of the depositions 
ot these gentlemen are fi.led in this ca e. 

Cross-examineù-I examined anothcr per3on as 
to the identity of the plaintiff, besiùcs two whose 
names I have alren.dy given. If I (li(l not givo a 
copy of the deposition of this witness (Mr. Pr.yette) 
to tbe ùefcnce, it must be becauAe I was not asked for 
it. Tbifl third witness was Mr. Louis Payette, whose 
o<·cut)ation he stated to be that of keeper of Mon
treal gaol. I bad sent a telegram to l\Ir. Payette 
for tbe purpose ofhaving him t() iùcntify two other 
parsons whom I expected would be arre8ted. I did 
not consider it necessary to have him identify 
the plaintiff. I had determined to senù him to 
Montreal on the :Monday, on the description of his 
persona! appearance, for identification. 

[llet·c the witness prodilced Louis P~;Lyette's de· 
position. This witness deposerl that he was keeper 
of the Montreal ga.ol; th at the fourteen ·St. Albans' 
raiders bad lleen un der his care; th at be could 
make no mistake whatever as to thcir persons; and 
tàatBettersworth was not ono of them.] 

The WrTNESS continued-Aftor taking this de
positi.on, I. sent Mr. Betterswo~~h to Montreal for ~ 

t identtficatwn. wo persons sa1d he was one of the 
raiders-Mr. Payette said he was not. Mr. Daly 

1 

one of th ~~es,~; told that if he ùid not gi,-e
his e\'idencè he would lle sent to gaol. 1\Ir. Daly 
1lid not wish to come for ward as a voluntary witnc ~. 
but f tol<l him he must give his evidence. l do 

1 not think I said anything to Mr. Holt further 
thau this-that tbere was nothing to investigate, 
that the investigation would tako place at Mon
treal, and that ali I bad to do witb. was the identi
ty. 1 tolù the plaintift' thore was no necessity for :t 
counsel. 8purr and Swager were before me on the 
last day that Bettertlworth was before me. Messrs. 
Spurr and S >Vager, on being brought up, immediate
ly stateù. th at they were the parsons nameù in the 
warrant. l do not remember whether they said that 
Bettersworth was not one of the raiders. Thero 
was a good deal of conversation; they may ha,·e 
saiù so. 

Cru.n-Bs E. PANET, Coroner, sworn.-I w:t.s in 
Pointe Levi on a :Mon day in Decembcr last; I 
think it was the 19th. I was in company \Vith 
some friends, 'waiting to start by the River ll11 

Loup train.· ( saw Mr. llough at the depot. Ile 
came tu me auù mentioned tbJtt, ho was on the 
"look-out" for tho raiders, and a ked me if I bad 
seen any strange-looking people arcund. I re
mcmber tellin()' him that I bad seen hvo strange 
looking porso;s. I remewber whcm convcrsing with 
Mr. llough a~ to the probability of a war hetween 

of ùep~trture, :Major l'anet tolrt me that Mr. Hough 1 
was on the louk·out f?r the. ~uid.,rs. I remarkerl 
tha.t I ha>! scen thu raultJrs m Court in Montroeal 
ti~'teea day11 bef.,re, and I thougnt I could reeog
nrze them. l\lr. Hough afterwd.rds askcd me if I 
knc\V l\-Ir. Bctrersworth. The latter wa.s th~n in 
onu of the waiting-rooms with Constable Ro~a. I 
told l\-Ir. Hough [ was n"t certain the plaintiff was 
one of tho nt id ors: I sa id I believed he wa~, but I 
could not undertake. to swea.r positively tbat he 1 

Wtt.S. 1 saw the raiders in Montreal, in •he Court- 1 
ho use, a~out the lOth .N ovember. I was there at 
t wo sittings of tho Court. The re were thirteen or ~ 
fourteen of them present. I hn.tl a very full op
portunity of seeing them there. It was from these 
circumstances I stated to Mr. Hough that I be
lieved the pbtintiff to be one of tite raidert~. I 
daid 1 believed he was, but I dicl not say I was 
positive about it. 

A. CLAnK, Police Magistrale at Sherbrooke, 
sworn-I \Vas in Quebec on the 20th and 2lst Dec
ember last. I beard some. conversation hetween 
the plaiutiff an the members of :Mr. Hough's f,1-
mih·. I beard Mr. Bettersworth thnntdng 1\Ir. 
and Mrs. Ilnugh for the kind manner in \Thich he 
' .ts treated bv them. Ile said th at Mr. Hough 
hRti treated him like a fathcr, and said h6 hoped 
he should ~oon be able to come back and see them 
aga•n. 

1\Ir. Inn:m-Perha.ps he meant to say like a 
step-futher. 

The WIT:-IESs-This was on the 21st \Vhen the 
plaintiff wa:; about leaving for Montreal. 

Cros ·.ex·tmined-It wns to .Mrs. Hough that tho 
plaintiff spoke. :Mr Hough and other membors of 
the family wcre present 

J. B Bun eAu, Chief of Police, sworn-T was tho 
fir:;t to take up the matter of the miders at Que
bee, in my capi!city of Chief of Police. I startcd 
from thiil city on hearing that some of the raiders 
wcre :coming down from Three RiYers to Quellec. 
f was thu person thnt emplnyed ~Ir. IIough. I 
employeù him to ùri\·e me, when I was going in 
search (tf the raidcrfl. Mr. llough is a livery
~table keepor in Quebec. Daniel llosa, one of the 
witnesses in this cause, is one of my men. After 
returning from Pointo-aux-'l'remble81 whcrewe bad 
not succeecleù in catching the fir3t raiders who 
po. ~où down, wc huntcJ tho hotels throughout tho 
city until three o'clock, a.m. l\1 ' orclers to Ro a, 
f1•r the next morning, wcr" to wa.tch the ferry, ia 
case any of the raiders l!houlù 11.tlompt togo .1.cross. 
I diù not give any ordors to l\Ir. Uough nor ùid I 
orùer Rosa to placo himsclf in communication 
with l\Ir. llough. . 

Cross-examiucù-I haù nothing whutever to do 
with M • Uough un the 19tb. He \Va not tlriving 
for me then. He bad heen driving for me on the 
17th. I succecded in arresting two of the raiders 
~Iessrs . Spun· and Swagcr. l di1l not roceive the 
rewar<.l I was entitled 1 to frc,m the Governmeut. 
:\1r. Ilough got the who le 'reward. (Langhtcr.) I 
know tliat he g'lt the money from stutements made 
tu mo by a Government official and from his own 
a\·owal: 

Re-e. ·ami ned-On the 20th or 2lst, wb en l went 
for Spurr and Swagcr, l\11·. IIough was with me. 

This close1l the case for the defenec. 
Mr. Invi~E desired to produce the judicial de

cision of J u<lge Smith to the effect th at no offence 
bad beon committed by the raiders. 

His Ho:"! OR said-\Vc should, by this means,l be 
getting into side.issues. 

Mr. Invi~E said the defonce w.as founded in part 
on the ~tatemcnt th at a crime bad been r.ommitted, 
and that a.ll pert::ons werc ollliged to nssist in ar
rcsting the criminals. Now he maintained that 
thore was no crime, an<l he <le!ircd to file the judg
mcni to that effect. 

Hi llo~on did not sce that it ho.d any bearing 
whatcver on this on.'C, ft wns simply .Mr. Justice 
Smith's opinion. 

Mr. STUART said he was quite prepared, if the 
Icarncd gentleman desired it, to go into the whole 
merits of ~Ir. Justice Smith's decision. 

Mr. lRVINE-Then, in order to avoiù. that, I 
shall not nersist. (Laughter.) 

Mr. !Rv1.·E addressed the Jury for the plaintiff. 
He observed, in opening, th11;t the tn k was much 
more casy for him now than it had been nt the 
commencement of the evidence. He kne\T that 
the defendant't1 case was of the weakest; but 
he bad not anticipated that it was EO very weak as 
it hn.d boen shewn to be during the progress of t~e 
afft~ir. The plon. \Vhich •ho defendant ~et up, m 
justification, was in renlity a very great aggrava
tion of the wrongful act he bad eommitted, and in 
consequence of which the plaintiff haù suffere1l 
damage. Instead of attempting to shew that there 
wns sorne j ustiticn.tion of the course ho bn<l pur
eucd, or inRtead o1 confes~ing that his conduct was 
nnjustifialle and off~rin0 nn apology and adequate 

to the affair of St. Alban ' was after the li
beration of lhe perdons nameù in the warrant of 
tho luth December last, \vhen I sent a tele"'ram, 
lly the request of the Attorney-General to° Col. 
Erm~tinger, then in command of the poli~e on tllc 
forntr.cr a.n~l on the various linos of railway, .... re
rtue tmg htm to communica.te the fact to tho force 
under his command that the raiders, as they were 
then called, had beon liberated at Montreal and 
were then at large: and to enjoin the memberR of 1 

the force unùer hts command to take stcps for their. 
re·a.rrc:;t. This was on or about the 15th Decem
ber; and on the 16th, the warrant, dated nt Mon
tre~l ou the 15th Dacember, was handed tu me by 
Chtef-~on. table ~IcLaughlin, (If Montreal. After 
endor mg the warrant I hauded it back to Chief
~onsf'abl~ ~IcLaughlin, who proceeded next morn
mg to Rtvterc du Loupto lake charge of the Police 
Force stationed there, and direct them in their en
duavors to arrest the pcrsons na~ed in the sa.iù 
warrant. I sent an orùer to the police stationed 
thore, eomposo<l of a part ot the Quebec R~vcr 
Police, telling tàem to place them8elves under 
Chief-Constallle l\IcLau"'hlin. I wa, instructed by 
the Government to com~unicate with tho Police 
and nl o with }Ir. Hough. Mr. llureau promis~d 
evcry excrtion of vigilance in his power, and lD 

thnt of the foree unùer his command, to re-arrest 
the raider . lleforc tho arrest ut' the plaintiff by 

ountr:v and tho United Statee1 that the e 
per n app.earëd to take an interest. I eaw one 
of tho partie,, an<i I meoti111oed the faot and point 
cd hint out to Mr. llough. I belieVI\ th1s person 
wa.s the plaintiff in this O•<use, Mr. Bettersworth, 
whom I now see in Court. I saw Mr. Hough talk
ing to the plnintiff. Ile entercd into coiJversation 
with him. l think I mentioned the circum:;tance 
already referred to, to .:\Ir. Huugh, because I sus-, 

\ 

peeted the pt:r on in question might be one ot the 
raiders. 'fbi~ was befuro the train left-bctween 
1lve and ten minutes tefore. 

eompen:;n.tion for the very great wrong which Mr. 
Betton worth bad suffered, he camo into Court and 
attempted to shew that no blame could attach to 
him, by endeavoring to provo that the plaintiff W~· 
a fricnd to the St. Albans' raiders and bad beon m 
frequent communication with them. But this wa' 
no reason whatever for his arrest. Mr. Bettersworth 
IVUd u .. tguirty of any èrimo, he bad not vi<>latedany 
law of he land. There \TaS neither rell.l!Onable nor 
prolJülJle eause fur hi~ arrost.-The deftlnùnnt, de
sirons of e11.rning the rewurd, undertook to hunt 
tho raider un ·hi~ own privatu aouount; and, Je· 
rcnnined th11.t he should nrtüst sumebody he laid 
horld of thu pla.intiff because, forsooth, one geutl6-

l\lr. Hougb, 1 recci"ed n. telegram stating that 
some of the raiders were co ming ùown by the north 
shore

1 
and a part:v wout to mcet them The ûrst 

A. T.ASCHEREAU, advoeate, sworn.-I was at 
Pointe Levi un the murnin.: ~tf the 19th Decembor. 
I remeruber Sct!În~ the pl,intiff iu thil! CJtUee on 

th 

m•n uid be looked liko n. raider, hecau~e another 
gentltlUl u haol observed him listoning with appa· 
rent intore~>t to a ounveri!ntiun which wn going on 
l!hout tlfc prulmbility of wo.r, and finallyJ_because 
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'Tl' ART- not evidence. ha•i tbe b ,od lurtuné to o o 
home i at Bowling Green, Kpntucky. he wore 

Mr. IRn~E saiù that what he dcsircù to provo 
was that Scrgeant Harkin tolù tho witoess tha.t the 1 
man they hnù arrested in Pointe Levi (Mr. Bot
ter worth) was not one of tho raiders. 

t'> attempt togo through tho United States to his The follQwing 
home, he might be capture<l, and \Vould pr11bably tiff:-
be hung as IL spy. I do not kno\V any way by I. B. STA~To~. ~worn-I am a clark in the office 
which he would now be able to get homo Jn De- of the Rcceiver General. 

~fhe WIT.:n:ss resumed-I hn.d never seen the 
ratderd. J 1~0 not believe Mr. Hough bad any per
sona! acqu~m~ance of the raiders, but he had 1 

soma descnptlon of them. I said to Mr. Hough 
that Bcttersworth was " one of them," beoause I 
saw he was a !!tranger anfl he looked like a Yan
kee. (Laughter.) 

.cembor last he might have got ho!lle hy running Q.-' by l\lr. lrvinc.)-''ïll you say whether as 
the bloclmùe through to Wilmington, anll his only sucb clerk, 00 or about the lOth .1\Iarch you paid 

Mr .. IRVI!Œ-Then you infer tbat all Yankees 1 
are ratùerd. I had always thou•7ht the raids werc 
being mado ngainst the Yankee~~ 

Tne \VxTXESs-You very el1lom oe Yankees 
about bore at this season of the yea.r but it's sorne 1 
such bu11ines~. (L~ughter.) 

TnoliAS RoBERTS, an employé of the Gra.ud 
Tru~k, was noxL sworn-I identify the ticket now 
~he\VO mo us n. <Jnnd Trnnk Ruilway ticket, from 
foronto to lt1ver du J,oup, issued on the 15th 
Decem.bcr. It bas ~een us.,d throu.!{h three sta~es 
of tho,]ourncy, that 1s from Toronto to Point Levi. 
If it hatl beon usoù to River ùu Loup it wuuld have 
had anuther stamp npon it. The ticket must hctve 
boen u. cd on the day on which it is dated-thc 
15th. 

Croes.examined-There is nothing on this ticket 
to shaw the person to whom it belonge<l. Ha1i the 
bolder gone to R1vcr du Loup it woulù have been 
takon from him. Any porsun holding this ticket . 
coul_l ~ave solll it to anothcr whon it was obtained, 
but 1t tS now no longer valu able. This ticket was 
shewn me by the plaintitf the day before yester-
day. · 
Jon~ liARKI:i, Sergeant of the liontroal Water 

• Police-On the lûth or 17th cember, I wn.s ! 
stationed on tho fronticr. On the l8th, bdng 
Sunday, I arrived at..Pvint Le,·i. I wa.s sent by 
Cul. Ermutiuger on cfuty after the raiders. I was 
well acquuinted with the personal appearance of 
nll the raiders. I was nt tho' Court m Muntreal 
nearly cvery day, while they were under examina
tion bef ore J udge Coursol. I saw the plaintiff 
first ou the aftcrnoon of the Sunday on whieh ho 
n.rrivea. I bad no suspicion. that ho was one of 
the rdiders, as I knew them, l diù not know who 
he was when I iir~t saw him · but bad be boen one 
of tho raiders I would have known him. In tho 
morning I wa~ going to River du Lour. I was 
seated in the cars, having charge of two assistants 
who had beon placed under my orders. 
Either .Mullins or 0' Doud, one of these 
policemen-! cannot say which-camc into 
the car, and tuld me that Scott, one of tho 1 
raiders, bad been arrcsteù. I went out of tho car 
and went into the waiting-room of the depot. where 
I saw Detective ltusa. wu.lking with Mr. Betters
worth whom I at oneo rc<:Ognized. O'D.md or 
Mullins said-' ls that Scott'!'' I said "No." I 
bowed to ltosu, and saiù-" You think you have 
arrested Scott?" He sa id-" I don't know." I 
said-" Ile i:; not Scott." I rcturned to the cars. 
I :>a\V Rosa on the cau again: i think he went 
down as far as St. Thoma . I said to him I be
lieved he hai made a gund mistake. 

:\fr. STuART objected to any evidence as a a tate
ment made to n. third party-~Ir. Hough not 
)Jcmg present. 

After sorne discussion, tho witness's statemont as 
to what be ha(l said to Ros:t was tnkon down. 

The WrTNESs-I was not acqlutinteù with Mr. 
llough before this. 
Cross-c.·~mined-1 was ~ont by Col. Brmatinger 

afler the ra.ulcrs. I wa~ doing my ùnty. 
Q.-Who wa:> the man Scott to whom you re-

fer? 
A.-He was arrcsteù, I think, as one-
Q.-I ask you who ho was? 
A.-I don't know who he was. 
Q.-Whom do you mean bJ Scott? 
The WrT.'ESS-1 mean one of the fourteen mon 

that wcre arrested for committing a raid at St. 
Albans. t · h~td seeu this Scott bofore, in the 
Court-house !tt l\Iontreal, beforo ho was released by 
J udge Coursol. · 

Jomr .)!uLLr:o~s, oî the Police Force, sworn
During th~ win ter our force · wn.s put un der ~he 
orders of Col. Ermatinger. About the lSth De
cember last. I recoived a command to place my ·elf 
under the orders of Sergeant Ilarkin. Our duty 
'vus to endeaYOr to stop the raiders. I know Mr. 
~Iough. I know Mr. llettcrsworth by i"'ht. I 
saw him in the hotel on the Sun1lay aftern~on, and 
again on the following moming. Half an hour 
before the depa.rture of the train I ad ~ome çon-

risk thcu would be to bo made a prisoner of war. ecrtmn tn()neys as a reward to the defendant. 
The railway ticket now prudncerl was 8hewn me oy l\1 · ::;'fuJ..lt'f, Q. C., objccted to the question. 
the plaintiif, Bettersworth. ·'lr: lRVI.lfE said that his objcct in putting the 

Q. (by Mr. Stuart)-If the plaintitf had becn questwn .wa to provc that over and a.bove any 
caught going through the United States you say allcgod probable and reasocable cau~e of a!fest 
he would bo liable tu be hange<l as a ~py? ~berc was the induoement of reward, whieh Wd~ 

A.-Y es. m faot tho real cause of the arrest of tho plaintiff 

Q.-It would be rouch more comfortablc for him hy the defendant. 
tu rem.~oin in Canada thon? Hi llo. ·on said ho did nol ce tb at this bad 

A.- shonld rather think so. anything whatevcr to ùo with the iStiUO. Betters-
\VIT ESS (continued)-If the plaintifl' wera cap ~ worth' namo was not inclnùed in the proclamati•m 

tured hile a.ttemptinJ; to run tlae blockade, I offering the reward. 
tiuppu. ohe would be detain cd a~ a prison cr of wa.r. .Mr. IRn~E put his question in the following 1 

1 shoulù consider it rather more oomfurta.ble to be form: 
in Cau:Hla tl1!1n to bo det.tincl as a pri~oner of Did tho lofendant in this cause, on or ahout the 
war. lOth day of l\larch last, reeeivefrom lier Majesty's 

Q.-You are not one of the eelebrated four- Government, through y ou,· the sum of 7so -a 
teen ? portion of which was as a reward for the arrest of 

A.-No,-I wish I bad heen. tbo }Jlaintiff in this cause? If ,o produce the 
HENRY J. PnATTEN, of the Police Office, :;worn w rrant for the payment of tho a.icl woney and 

-I know .:\Ir. Bettcrsworth by sight. 1 first :.:aw the receipt of the defendant for the ame. 1 
him on the morning of the 19th December at the Mr. STUAR,T objected on the ground that it was l 
J,>olice Office. Mr. llough w11s ,vittl nim. 1 WM not relevant to the issue. 
present at the time when Mr. Iluu,;h wu~ sworn in The witntss wa.s thon allowed to leave. 
as a constable for the district of Que bec. This Mr. Invcm statcd to the Court th at he dcsired 
was on the oJternoon of the day on whh·h I saw to restriot his dema.nd on behalf of the plaiutifl 
the plain ti[ at the Police Office-to tho be~t of my t o damage~ for his wron51ful urrest and detentiu~ 1 

knowledgo. It was oertainly after tho pla.inttff up to tho ttme of t'le alr.:ged sweariug-in of the i 
bad b.een brought in. defendant by J udge Mu gui re in December la t. 

To Mr. STUART, witnesq explained-J udge Ma- 'rhe loorned co un sel th en made a format motion 
guire cat:eù me in, and u$k• d me to briug him the rraying atle of the declaration of the pluintiff t~ ' 
roll of the constables. l toltl htm the regi,:ter wus that e1l'ect. · 
kept in the · <tuarter ·assions. He thon swore in .J.Ir. STuART opposed the motion. To allow .it 
~Ir. llough from the River .Police book. wou hl bo to permit the plaintiff to substitute a new 

P. A. DOUf'ET, Clerk of th" Crown, sworn.-I cau~e of action for that which wus set fortll in thi:l 
pro,luce the regis ter of tho Court of Quart~.:r Ses- notice and declaration, by selecting a date anterior 
siun •. auù it ùoe~ not appear th .t Mr. llough was to that menüoncd in such notice and declaration 
sworn in as a constable. All T spcak frvm is this as tho timo at which the allegcd wrongfn, act took 
register. place. . 

Jon:-r .\IAGUIRE, Judgo of the ~essions of the His IloNon.-I do not aùjudioate upon the mo-
Pa cc, ,w 1rn.-A \Vàrmnt is~ucd for the arrest of 1 tion. I allow it to be filcd, but will make no order 
Bennett Youug and others wai'ld.ated at Montreal on upon it. 
tho 15th, and endorsed by mo on the 16th, and was ·'fr. InVINE.-Then lam salisfieù. 
hand~:d by .me to Constable .McL,tughlin. There :Mr. STUAltr presented a motion for non-suit 
was anothcr warrant dated the 19th, against the sctting forth a variety of grounds-among other~ 
same persons ; it was cndorsed by me on the 20th, that the defendant wa sworn in ns a. constable on 
and was entrusted by me to the defendant eithcr on the 20th Decembcr last, the day on which the 
the 20th or 2lst, :mb~equently to the arrest of plaintiff allegeù that the net complaincd of was 
llottersworth. At the timé of the arrest of the committed; that thore was no m\llice; th at thore 
plaintiff, I bad not this secnnd W<trrant. Tt ap- was reasonablo and probal.!le cause of arrest. A.c.-
pears tQ have boen· issucd at ~Ion treal on the same Tho learned counsel cited a number of authorities 
day. I sworc in the def.,nùu.nt as a con:; table, :ts in support of his motion. 
well as I can rcmember, about the ti me I hanùed His llo.lfOR said the motion would more I•roperly 
him the warrant, or whcn he was going to ~lon- come up after the verdict was taken. 
treal. It was either tho 20th or 2l,;t. I am not Aftor soma diticussion-
positivo of the precise time, bat it w:ts after tho Tue Coun:r intimatcù that it would rcsnrve it 
plaintiff was brought in. · decision on the motion. 

MtcnAEL For, Con:!ta!Jle, sworn-I know the .Mr. STUART thou adùressod the jury on bohalfof 
pri oner by sig ut. When I first got him in eus- the defenco. ile maintained that the plaintift" had 
tody it was in .Mr. ~!aguin',; private office. He not made out a case. No damages were pecilica.l-
was rlctninei after th at iu the ùet'tJnùunt'il pri.vate ly alleheù, .nor were ,any specifically proven. The 
resiùcnce. I haù him under my sight during a plaintiff ùid not show what he hatl beon doing in 
part of this timo. He was afterwards sent to ~Ion- tho country, or how he haù beon lidn"', as llo 
treal prison. On the first ovening I had him in might ca ily have done. But the fact wa; that the 
ch:nge, I asked )Ir. Jlough if he haJ boen scarch- evidonce nlready adduced on behalf of the plai11 
cd; :\Ir. llough said "Nu." I thon seareh ,tl hin\, tiff haù shawn his connexion with those pa.rties 
but tho only thing he bad in the way of a weapon who were here in this Province for a certain pur-
was a small pcnknife, whi ·h allowcù him to re- pose. Ile (Mr. Stuart) intonde1l further to show 
tain. the nature of this connexion, whereby iL would !Je 

ros -exatuiued-1 belicvo 1t w.\S on the cvcnin~ socn th at if the plaintiff hacl been arre teù it was 
of .Mondu.y, lYth Deccmber, that the plaintiff wali! nltogether the rosult ofi his own conlluct, n.nù that 
first put under my charge. lhe way in which he thore wa iu fact rea onablo and nrobnble cau e of 
was put undcr my charge was thi~: .J.Ir. :\Iaguire, arrest.-The learned counscl hcro eitcd the war-
the Judge of the Sessions, rang his bell, and I an- raut of tho 15th Decemher-i sueù four days be-
swercd it by gving into his privatc office. :Mr. fore the nrre t of the plnintiff-for tho artest of 
l\laguire sa id, as near as I can rccollect, " I want 'Bennett Young and others. As a matter of course, 
you to put on your coat nnd go with .à'Ir. IIough, it was the duty of all good subjects to aiù the 
and talte this man under your charge and go w1th peace offioers in followi1~g up and arresting these 
him to l\Iontreal." I under,tood thereby that Mr. men. 1\Ir. llough pronded horses for the oon-

llongh wa,s ~he superior and that I was to. ohey h~s stables, anù assistcù them. He was right in doinb..._ • 
orders. Th1s was on the Monday eveumg. " 0 so, and in following them up, inasmuch as the pro-
startcd togethcr as fa: as the, ferry, but could not clamation whioh had beeu issueù authorizetl and 
cro 'Il the nve~ that mght., '\ e ~h~n went bacl~ t_o commandellnll}.ldrsonr; to aid in the arrest of the 
the defendant s bouse. :the plamttff was, I. th mt., partie· known as raider.;. The plaintiff-who, as 
brought up. to the Pohce office next m~rnmg by he would pre;;ently show, w. iuvolved in the de-
order, l bcheve, of the .Judge of the Se:.::~lun., aft~r signa of the railler~, know thcir proj~cts, sympa-
whioh he wa.s brought back to t?e defendant · thized with them, made commun oa~se with them 
We. s~artcù ~or Montreal on the W e~l~esday-the and bad been in their company when they wer~ 
plamtdf havl,)lg. boen at i\Ir. Hough s bouse from maturing the plan whioh resulted in the attack 
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vcrsation with th;;laintifl'. Ho asked me how he 
coulù got acro~s to (.j.tlebcc, and I said by canoe. 
lie toltl me ho bad come from Toronto and that 
he w. going to Rinn du J,oup. Iask;d ~ergeant 
Uarkm wh ether pla.intill' was one of tho ratders 
and he replied that he was not. I afterwards sa~ 
him going towa.rds the Victoria Uotel with Mr. 
llough; and I sa id to him, " I eo y ou are clear, ' 
whereupon l\Ir. Hough !mid, ''Y ou have nothin.., 
t~ do with it," or something to th at effect. O'.lJoud 
•hd not speak to Mr. Hough in my presence. 

the Monday untll the Wcânesdny. . upon St. Albans-arrived :~.t Point Levi just after 
GF.o. lltYINE, Advocate, sworn-I '!as mfur~ed the releQ.se of his friands andoompanions by Judge 

by the plaintitl:' that there was a pohcoman wtth Coursol, and the issue of the wnrmnt and procla-
the defen~ant, when. h~ was arrested ~y the f?rmer. mation for their re-arreet. Ile wos a; stran er, 
1 went wlth the plamt1ff to the pohce-stntlOn to <>oing by a route by whi h ~ t g 
'ù ·r h. I 1 .d 1 B 'f h bad any o c very ~cw s rn.ngers 
1 en tl y tm. as œ - r. ureau 1 0 ' travelled at that particular ·ea on of the year 1\Ir 
?bjec~iun tu my bringinfg · in. )1 r. Be~t~sworth ti Hough looked upon him, und er the e circumst~nces; 
1dcntify the man. 1 e su.td ho a none: as a. suspicions pcrson, and a ked him to comeover 
brought ._Ir. Bettersworth m. He was received to tho city and gi,•e a.n account of himself. Wbat 
very cor1ltally by tho t'vo Bureau!', father anù 8.on. was his conduct ? Diù he refer to any respom;ible 
He lookeù arou~d tho ro?m, nnù-seen~g per on a knowing hï· 1ùentity and his antece-

Cross-examined-I was dressed as a policeman 
at tho time. I bad an overcoaton. I was lookin.., 
after the raiders that timo mysclf. ., 

1 

.J(ln~ .JiosELY, of St. Louis, Mis ouri, sworn-I 
am a soldier in the army of the Confederate State::J. 
I belongeù to the 2nd Kentucky Cavalry, in Gen. 
Morgan's commanll. 1 know the plaintiff, Jo'eph 
F. Bettorsworth. l have known him about a yea.r. 
I know him to be a Confederale soldier. I was 
made prison er by tho ... ? orthern force , and he was 
mnde a pri oner at the !Jaltle of Cynthi:lna, two 
day afLerwarùs. I esc led from prbon, and he 

1 

the witness Damel Rosa-tmmediately satd dent ' Noth'ng f th k' .l 1 d'l 't " ,,. il tt th bell out l's • .. 1 0 0 
lllJ..L-•10 H no even 

"that's the man. ..ur. ~ er::~.wor l 
11 refer the defendant to any person in the hotel at 

hund to shn.kc ha~ds wlth h~tn. Ros\ s:~e~: which he bad stopped, for tho purpose of shewing 
rather . ulky, an,~l sa1~ '• It ~vasn t me arros. Cl \lll • that he bad come down from Toronto and was 
it was Hough. \cry little ronversatton ~~o_ok gning to River du Loup. 'rhe faet v/as that Mr. 
place, and 'va cn.me. away together. I am }lo,ltbve llletters,vorth di1l not co mo into Court with 
l\Ir. Bettersworth dtd not say to Rosa: orto _any ot er clean bands. lie à id not come as a ers on who 
11er on in the ~ta.t~on that he knew anyth~ng about bad lh·ed here quietly and peaceabl , but, on the 
th~ St. Albn.ns ra1d .. 1 may add that he 18 a per- contrary, a~ a per on who Wll!l the frtend an ,so-
on of e.·treme cautiOn. . oiate of th ose men whose. deeds tended to cm br il 

'l'he Court t:hen adjo~ at hn.lf-p st 11" 6 'p.m. Cao d in war with tho U oited Statos. In ord~r 





, t'"PERIOR COURT. 

,JUSTICE STUA'RT A!'l"D A SPECIAT. JURY. 

VERDICT FOR $500 DAJllAGES. 
---

FRID.\.Y, Apri128tb. 1 

TJ1e case of Joseph F. llettersworth t'~ Charles 
IIough, for dtLmo.ges allcged to bave been caused 
by false arre t and impri onment suffered at the 
hanùs of the defendant in the m.onth of December 
was callcrl for trial this morning. Damages wer~ 
laid at tou thousand dollars. 

The following gentlemen werc sworn in as 
jurors : 
Wm. McWilli:uus, Hopper [reland, 
George Di ett, ltobert Ro,;s, 
Jo .. Whiteh.e d, Ben. Campbell, 

1 
David Robertson, E. G. Humphrey, 
Gco. Thomwn, Wm. C-mpbell. 
t3aml. Corneil, .T obn Smith. 

Thero \Va <'Onsiderable difficulty in securin" the 
attendancc of jurors, and it seeme•l for some ~ime 
n. if the ca o H ely to he postponed fur want 
of a jury. 'fhe business of the Court wa suspend
cd for ~ume time, und it wn!l close to the hour of 
noon wheu thejuror~ wern fino.lly sworn in and 
called over. 

T.hqr~ were very few l'pecta.tur present, and the 
affan dtù not lleem to croate any interest what
ever. 

Messrs. llolt taud In·ine appeared for tho plain- 1 
tiff, and Mr. Stuart, ~. C., for the dcfcn.!c. 

l\1r. IRn.·E openeli the case on behalf of the 
plaintiff. Ho commenced by commenting upon the 
nature of the action, which was for damages al- 1 
leged to ht\\"tl been cau~ed by false arrest and im
prtsonment ut the bonds of the defendant. The 
~nse, in .hi opinion, wa one of very great hardship 
mdeed, masmnch as the plaintiff bad been stoppcd ~ 
on hi way to his nati\·e country, arrested and held 
in .cu 'tody ltS a malefactor, and by his arrest de
pnreù of the means of returning to his home.-Tht 1 

learned counscl went on at considerable len,.th to 
eta.te the cir<'umstances. ·Ho referred to the St. 
Albans' raid, whioi.J was the remote cau$e of the 
arrc~t of the plaintiff. Tho latter, bowever, bad 
nothtng whate>cr to do with that affair it elf and 
therefore the j urors should dismiss from the ir ~inds 
any opinion thoy might have formed as to the 
justifiability or unjustifiability of the St. Albans' 
busine s. The defendant did not now attompt to 
plead th~t.the plaintitf ha<l anything to do with 
thnt affa1r, although he bad arrested bim as one 
of tho pers ms who bad beon Mlled raiders· but he 
aggrttvated biR uwn position by pleading tl~at after 
Mr. Bcttorswurth bad been arrested and sent to 

\ 

·!ontrenl be appcared t.o be a great fr.iend of Lieur. 
Youug und the other ratders, and was on v~ry inti
mate terms wtth them. It was worthy of note th at 
Mr. Bettcrsworth came down from Montreal to 
Pointe LeVIS on the ame tr~~oin with tho Montreal 
?onstablcs who \Vere af1er the rnidcrs ; thnt he wa 
~~ conversatio!l with them, but· that they 
dtd not arrest htm, knowing the raiders well and 
knowin~ that be was not one of them. Mr. Bet
tcr~worth arrived at Levis, on Sunday, the 18th 
Oecember. ~Ir Huugh, instigated by the hope o 
obtaining.the reward offertld by the Govornment 
for th.e apprehension of the raiders, took a conSt!l.
ble vnth h1m, croused over to Levi· nnd arrested 
.. \I.r. Rettorsworth just as ho \vas a.bo

1

ut to start fo•· 
R~vcr du Loup, . whence he intendod to proceed 
o'\erlan<l t.o Halifax and thence to Wilminœton 
'.C., in t~e Confederate States. The Montreai 

c?nstanlcs told the defendant that tho plain
tlff. \Vas l!o~ one of tao raiders, but he persist
ed m ~eta:mng him, brought him over to Que bec, 
ke~t hun ~n cu tody-not. in prison, but in the 
defenda~t ~ own house-wlth n guard over him.l 
~he .Pl>L~ntttf was refuse(l an opportunity of com
mumcahng with counscl, and although Mr. 
P J.yette, t.bo Montreal gaolcr, who knew the persons 
of the ratdcr • stated positivdy that the pla.intiff 
was not one of them, he was neverthelo s sent on 
to Montreal, not for tho purpo e of answering any 
charge, but for the purpose of seeinœ if somc char"'o 
eould no~ be got up against hirn. It ehould 
be bornem mind that the defendant, .l\Ir. Hough, 
wn.s. n~t a constable at tho timo he arresteù the 
plamttfi: he haù merely started out on his own ac
count for tho pcrpose of earning tho two hundred 
dollars o.ffered by the Government for tho re-arrest 
of tho r:uders, but he hud sin ce licou made a con
stu.ble and paid sevan huuflr d and eighty dollar~ 
r ' ar , b cau e lte li ù arre teû t o i"ht me an 
one wrong man. Neithcr was :\Ir.

0

Hough the 
benrc.r of a warrant, inasmuch as J udgo Smith bad 
only 1ssued his warrant on the aftcrnoon of the 
l9t? December, antl it reached here on the 26th, 
wh !le i\f r. Botter worth had be en a.rrested on the 
morning of tho 19th. 1Ir. lrvine concluded by a.n 
e~cee?ingly eloquent and able a.ppcal on behalf of 
?ts chant, urging tbat, although be was a stranger 
tn a strange lanù, the jurors wuuld shew that they 
would not t?lerate acta ~o wron"'ful, so oppressive, 
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ancl so hostile to the truc spirit of llritieh freetlom, 
as th~tt from which the plaintitf bad suffered, but 
that .they would a ward him su ch damaged as they 
cons1dered sufficient. 

The questions QubiUitled ti> the consideration of 
the jury wero as follows : 

1. Diri the said d"fendant arrest and imprison 
tho said plaihtiff in the mon th of December last, 
and where? 

c one of the 
5' udges of the Supcrior Court, for Lower Canada, 
restding at Montreal, at that time, issued his war
rant for the a.rre.:~tofcertain persons, and ifso, whom, 
upon n. charge of murder and robbery, committed 
at the town of St. Albans, in the State of Vermont 
one of the nited States of America; and was ~ 
proclumation duly issued offering a reward for the , 
apprehension of tho persona mentioned in the war
rant of tho sttid James Smith? 

3. W as th'e said warrant put into the hands of 
the defendant as a constable, or peace-officer, to be 
executed? 

4. Did tho said defendant f!O arrest the plaintiff 
ar.d detain him 1vith or without warrant, and with 
or without reasonable or pnbable cau·~e? 

5. Did the plaintiff suffer any and wh at damage ' 
from his arrest and detention by tho defendant? 

The following witnesses were then called: 
RICHARD KeŒLEY, bailiff, sworn-Stated that · 

he hn.d s<3rved a copy of the original notice in this 
case on the defendant. 

PATRICK LmEso:s, sworn-I keep the Victoria 
Hotel, Pointe Levi. I recollect the plaintiff, .Mr. 
Bettersworth, arriving at my hotel on Sunday, 
18th December last, between ten :.mel twelve a.m. 1 

Mr. STUART, Q. C., here took objection to the 
notice served upon the defendant as being insuffi
cient. It di!l not sta.te where nor under what cir
cumstances thè arrest, for which the plaintiff clnim
ed damages, bad been made.-The learned coun~el 
went on, at very great length, to (IUote precedents · 
in support of bis ubje~tio::J. 

Mr. IRVINE said tha.t the lea.rned gentleman's 
objection to the suffich·.IJCY of the nolice must faU 
to the gruund, inasmuch as no notice whatever \vas 
neccssary. Had Mr. Hough beon n. constable or 
peace offi · er in the discharge of h\s duty, notice 
would have been required; but Mr. Hougb w •S 

not a constable a.t the timo, ànd therefore no notice 
was necessary. The plaintiff might have proceed
.ed without giving any notice at ali, and the case 1 

could not ~herefore be prejudiced by any alleged 
insufficiency of the notice. 

1 

Ihs IloNOR said he would reserve ~fr. Stna.rt's ~ 
objection un til after the c1uestions now · hefore the 
jury wero disposed of. , 

Mr. STUART then put in n formai motion. 
1 

The evidence was resumed. • 
Mr. LEESO.S rec:tlled-Mr. Betterswortb arri\•ed ' 

ùy the tmin from • fontrcal, anù he recorded his 1 

name in the book w 1~ch is kopt in my botel for 
that purpo~e. l now produce tho cutry in the 
hotel-book made by the plaintiff on his arrivai at 
my·houso. which is as follows·: "Jos. F. Betters-
" worth, Bowling Green, Kentucky, leaves for 
" River du Loup, l9th Dec., 1864." Scrgeant Har
kin, of the ~1ontreal Police, also camo by the s~tme 
train, and staycd at my hotel. Thev passed the 
day a.nd night of Sunday, 18th Do émber, at my 
house. l\Ir. Ilou~h came to my bouse. When he 
came, tho plaintiff was sitting on the settee with 
his valise boside him, wa.iting · to go down to the 
trn.iu. The defendant was accompanierl by a Que
bec policeman. The next timo I snw Mr. HouO'h 
and Mr. Bettcrsworth was when they wcre goi~g 
back to Montreal, three or four days afterwards. 

Cross-examined by Mr. STUART.- It might be 
three or four days after his first vi~it tbat Mr. l 
llough returned to my place. He bad .Mr. Better:~
worth and sorne other raiders with him at the 
ti me. 
• By Mr. In VINE-Do you know Mr. llettersworth 
to be a raider ? 

Mr. STUART-He is as good a raider lts any of 
them. 

The WIT~Ess-I do not know, but they were aH 
together being brought up to Montrell.l. -

liENRI-EL:r.EAR TA.scnEn&Au,Advocate, sworn-
I was at Point Levi about the 19th December 
last, for the purpose of going to River du Loup by 1 
the enrly morning train. I saw Mr. Hough ar
resting a man on that occasion. I am not very 
positive a.s to the date- but I believe it was the 1 
Monda.y before Christmas. 'rhe train was 10 lea.ve 
betwcen ni ne and half-past nine. I bad some con 
versation with Mr. Hough. I rema.rked that Mr. 
Hough was dressed up in furs, rouch more than 
the weather secmed to require. I remarked to him 
that he seemed tircd, and he told me that he hall 
driven from Cap Santé, a.dding that be bad not 
Flept all night. Thore were sorne friends present, 
Major Pan et and I belicve other::, and we made the 
remark t'!lat probahly .Mr. Hough was looking for 1 
tho raiders. About thrce or four minutes before 
the train started, I saw Mr. Hough arrest the pla.in-
tiff, Mr. Bettcrsworth. 

Cross-e.xa.mined-I saw Rosa, the police consta
ble, with Mr. Hough; but I did not see him when 
the arrest wu.s made. W e all kncw th at they were 
acting in concert, at 1he time ; but Rosa. was not 
continually with Mr. Hough. 

DA'<IEL RosA, Police Constable, sworn-I went 
with Mr. Hough on Sunday, lSth Decernbcr ln.st, 
t.u Point Levi and from thence toSt. Michel. Mr. 
Ilough's object wa.s to overha.ul some of the rai
ders. rwentto help hirn. We did not arrest 
any body at St. Michel. W o returncd to Pointe 
Levi on Monday morning, the 19th December. I 

did not-~• overhaul" an body on the 19th; but :\Ir. 
Hough did. When wc came to the Victoria llotel, 
Point Levi, we went in, and when wc bad boen 
thero a fow minutes, wo.lked down to the depot 

1arf, where :\fr. Panet, the Coroner, called .Mr. 
Hough and spoke to him. • fr. llou;;h turned 
a.round to me and told me that he tbought " there 
wns two raiders down berc.'' W e th en both look
cd aruund pretty sba.rp. I was standing within 
five or six yards of Mr. Hough, and I sa.w .Mr. 
Hou ?h talking to~ Mr. attersworth. I coul!l not 

hear. what he , id to htm. Mr ough called me 
to htm, and told me to "watch tli man, as thore 
was anu.ther one around the place. ·• 1 a ked Mr. 
Hough 1f he h d made a prison er of him. He said 
he bad not, but th.at ~e wanted him to .come to 
Quebec and exvlam h1mself. The cars wcre near
ly on tho go, and ~Ir. Hough gave mc money and 
told me tJ go on as far as St. Thomas and sce if r 
could reach the other one. I thon went away 
Whcn ~r. Houg~ tol.d me to watch Bettersworth; 
I remam~d wa kmg up a.nddown beside bim. He 
asked me who .I was, anù I raplieù by raising my 
coat and shewtug my ba.dge telling him that r 
belonged to the detective police. lie said he wa.nt
ed togo by ~he train down to River du Loup. 
!fe al o :;n.td- '' I know very ell what you 

are up to : you have arrestecl ue for a raider 
".but yon arc · mi taken ; no ." II~ 
dhi not ask me for a. wnrrant · hb did 
not a~k mo wha.t authority r had,' or wha.t 
authorlty.)tfr. Hough had; he oflly nsked me who 
Iwa.s. We. were not more than five minutes to
getber, unt1l I \Ven~ by the train. I cannot tell 
w~at war~an . Il under. I ent by the order 
of the ~hl? 1 who told ~e r was at :Mr. 
Hough s dts . !". llough did not shew me 
any w:armnt the a-rrest of anybody, -or-di.d.... .I. 
ask_ h1m fo~ an,y. Mr. Jfuugh is not in the city 
pohce, nor lS he a pol!ceman th at f ll W a ware of ; 
he kecp. lt ll\'cry stable. When, r. Hough called 
me to wat h ~Ir. Bctterswortb, he hn.d . bim in a 
ro()m in the station and t ld mc to watch him 
there. Sorne parsons came iuto the room while I 
had char~e of the pl!"'intiff, but I did not allow 1 

them. to mterfere wlth liim. I know Sergeant 
Harkm of the Montreal Police. I c nno~ po Ïtive- 1 
ly say wbether he spoke tu mo wbilo r w 8 in the 
room with the plnintiff; b11t ho went ùown in the 
train with me. The fir. t time L noticed bim to 
the best of . my 'recollection, wa~ when wo :vere 
gomg dowu m the cars together. 1 aw Mullins, 
the c•.mstablo, on that uccat>iun. I dQ not reoollect 
what he saill to mc. I wn pro ent when two 
raiders were arrested a.ftérwarù by Mr. Bureau ; 
and when they woro breugüt to Quebec to .Mr. 
Maguire's office :Mr. llettersworth ·was thore. The 
two raiders to whum I ha.\'e rot rred weH " . 
Spurr and Swager. Mr. Hough wns present whcn 
.\Ir. Bureau arre ted them. lt was on tho Wed
nesday that purr and ~wager were brought up be
for<! .\Ir. Maguire, two days after the arre. t of 
Mr. Bettersworth. 

. Cross-exami?ed.-On th_e Saturd y night pre
nous, the ChteC of Police, J)aputy-Cllief. Mr. 
I.Iuugh and myself were ongagecl lookiug for too 
raid~:rs. When we got to St. Augustine, on Satur
day, they bad gone pa t. We rcturned to Quebec 1 

on the Sa.turday night. 1 was under 
the orùers of tho Chief during the j 
wh ole of the timo. W o were en ga &d .on tbu _Batut
day niglit, looking about, an çon'linued to üe so 1 
enga.ged, u~til two or threo o'clock on , unday 
morning. There was some nrrnng went between 
the Chief of Police ancl .Mr. Iou!l:h to wo.teh the 
ferry carly on Sunday morning -1 mean 'the Po~nt 
Levi terry. I told the t.;hief th at T would be in 
tho statlOn-houPc, aud wnit for Mr. Hou6h un~il 
four or fiveo'clock in the mornin , when we would 
go (lown to the ferry. A short timo before this the 
Chief had place•l me under the ordcrs of :\1r. 
Uough. I went down to the Lower 'rown tir t in 
the morning, and was juineù in tlie Lo\l'er Town ' 
by Mr. Hough, who saiù thnt ho would go across 
m the Arctit•, n.nd try to got som~informati,pn. He 
1vent across betwcen sevan a:Qû éi.ght o' lock. He 
returned, anù thon lie and I re.-cro !!edon the Sun
day afternoon. \'e theo Wen âown as far· as 
Beaumont nn!l t. rtlicbel. W & .y ovor night a.t 
St, , liche!. W e returned tho o ·t morning tv 
Point Levi, reaching between ni e a d a quarter
pa t nine. We wero not moro than tcn or twelve 
minutes rrived, whcn we ll.\V Hotter worth. The 
cars wero to loave in five or six minutes, so that 1 
the occurrence, to which I havo lreacly retèrrcd, 
took place in tbe spa.ce of five or ix minutes, or 
irnme•lilttoly previous to the dep:nture of the uars. 
I recollect saying to .:\Ir. Hongll " look after that 
•· fellow~he's sure to be one of th()m." When I 
noxt saw Bettcrsworth it wa n ha al "' 1 " 

stateù, m ,J u ,a ~ u rc•s o 1ee. o no 
what wa going on in the ofiieo in rehttir,n to bim. 
I have bad a. con,·ersu.tion with the JllaintitT once, 
since the arre t, in the station. 'rho conversation 
I had with him was in the latter en•l of Februa.ry. 
,:\fr. Irvine fctched him to mo. l a .. kcd him how 
he was ; he sn.id very well, and sho'ik JuJ.n<l; with 
ne; and I 1mid •' 1 thought he v.ts iu thè ol<l 
country by this timo.'' He saitl, ''Oh, no, 
th~y kept mo at ~lontrcal as a witnesi!1 and I 
st\Ïd-" llicl you know anything about ·thu transac
thfn," and he said "Oh, yes, I knew all about it," 
a.nd with that Mr. Irvine tQld bim to come awny. 
Going up to Montreal, the plaintitf tolJ. me tha.t, 
if he bad been soon enough, he woulll have been 
one of the t. Albans' raiders. I went up to Mon
treal witn Mr. llough, 1\lr. 'J;'oy and 'Mr. Bmile Bu
reau tho son of the Chief. who is also a detective 
poli~eman. The person I principa.lly wns with 
\V&.S the plaintiff, 1\lr. Betters,vorth. Messrs. Spurr 
and Swager were under the charge of the others. 
It was on Wednosday, the 2lst Decemhor, wc left 

for Mo11trcal. 
Mr. la' I~E objectod to &ny evi ence of wbathad 

ta.ken place in Montreal. . 
The \VJT.SESB, in reply to 1\Ir. m J '.F.-At the on-

versation to which I have referre , with • Ir. net
ter ortb, the two o sr . Bureau and yourself 
(l\1r. In·ine) were prcsen . Wheu T went duwn to 
St. Thomas by the :Rh r ,lu I.oup train, on the 
)fun<iay, f had C')Tl vcrsativll With ~orgeant flat-
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IN THE SUPERIOR COURT. 
~~~~~~~ --
No. 

Plaintiff. 

Vs. 

Defendant. 

--~~....----

, DECLARATION of a Demande for 
;f, cy., in an action 

of Debt for rent. 

To the Defendant, Au Defendeur, 
Sm, Mn. 

YOU are served with Le service de ce Writ 
this Proce5s, to the intent est afin que vous paraissiez 
that you may appear either

1

soit en pe1sonne ou par pro
in person or by Attorney in cureur devant la Cour Su
Rer Majesty's Superior

1
périeure de Sa Majesté 

Court for the District'~our le District de Québec, 
of Quebec, at the return au jour du retour d'icelui, 
thereof, being the ayoir le 
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A D inasmuch as the said last mentioned sum is due and owing for the use, occupation 
~nd rent of the said 

a right bath a1so accrued to the said Plaintiff to have and obtain process of attachment or 
Saisie Gagerie upon or against the goods and chattles, moveable effects and furniture 
of the said Defendant, 

for securing the payment of the said la.5t mentioned sum of money. 

ALL which Allegations the sa id Plaintiff do hereby a ver to be true, and weil 
founded in fact and in law, and the same wiH \'erify, prove and maintain when and as 
this Honourab1e Court shall direct. 

WHEREFORE, the said Plaintiff pray the Process of this Honorable Court, and 
that a Writ of Saisie Gagerie may issue in due course of J_,jaw for the attachment, by 
seizure and arrest, in the band of the sa id 

of ali and every good and chattels, moveable effects and furniture 

and that the said Defendant 

may be summoned to be ~nd appear iri this Honourable Court, on 
the day of 
to answer unto the sa id Plaintiff of the Demande coiitained in 
this Declaration, and then and there hear the said attachment declared good and va1id, 
and that for the causes aforesaid, by the J udgment of this Ho no able Court, the sa id 
Defendant may be then and there -~djudged 
and condemned to pay and s~tisfy to the said Plaintiff the saîd Sùm of 

flawful current money aforesaid, with legal interest and costs ofsuit. 

~ND also that for and towards the payment and satisfaction of the said sum of mouey, 
~aid goods and chattles, moveable effects and furniture, soto be atttlched and seized as 
~aid, may be sold in the usual and accustomed manner, and the procee(~S thereof~e 
d to such payment and satisfaction in the whole or in part, accordmg to the1r 

ency. 
~ 
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