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Court of King's Bench.

MONTREAL.

February Term--1811,

WHEREAS it is expedient to connect, alter, and
amend. the several Rules of Praétice of this
Court, made previous to the present Term :

It is therefore ORDERED—That all the said
previous Rules of Practice be RESCINDED,
and that the several Rules and Orders, here-
after expressed, be strictly observed and con-
formed to by the several Advocates, Attor-
nies, Officers, and other persons whom 1t may

COTCErns
SECTION L
Of the Court.
ARTICLE L HAT the feveral days here-

in after mentioned shall, in
each Term, refpectively be held to be Holy days,
within the intent and meaning of the 7th Section
of the Provincial Statute of the 34th of His Ma-
jefty George the Third, Chap. 6 ; Thatis to fay—
The firft day of January, Circumcifion, Epiphany,
Annunciation, Afcenfion, Good Friday, His Majes-




ty’s Birth Day, Pentecofte, Corpus ehriﬁi. or
Féte Dieu, St. Pierre and St. Paul, Aflumption,
All Saints, LConception, and Chriftmas-Day : -And
that on thefe feveral Heoly Days, this Court fhall
not fet or be held, but that on every other (Sun-
days excepted) it fhall fit and be held in each
Term refpectively.

2. And it is ordered that the office of the She-
riff and of the Prothonotary fhall be open, and at-
tendance therein refpectively given on every day at
the hours by the Rules herein appointed, except
on the above Holy-Days and Sundays. And that
all the feveral rules of “this Court, wherein an ex-
ception may be contained for the non.fervice or
filing of pleas on a Holy Day, fhall have relation

only to the Holy Days above declared.

SECTION 1I.
Of the Habits of Officers, Barristers and Counsel,

IT is ordered, that the feveral officers of this
Court, in the exercife of their refpective offices in
Court, do appear habited in gowns, fuch as are
worn by like officers in His Majefty’s Courts in
England ; and that the feveral Barrifters and A(d-
vocates do appear in Court habited in fuch gowns
and bands as are worn by Barrifters of fimilar de.
gree at Weltminfter Hall. And that this Court
will not hear any matter moved by any Barrifter
or Advecate, who fhall not appear fo habited when
moving the fame.
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SECTION 1L

Of the Sheriff and Prothonotaries Qffices.

SHERIFF.—That the Sheriff 's Office be by fuit-
able means publicly notified on the door thereof ;
And that he do by himfelf, or fome proper perfon
by him authorifed, attend in his faid office every
day in Term time, where free accefs may be had,
from the hour of eight in the morning to fix in
the afternoon, from the firft of April to. the twen-
tieth of O&ober, inclufive 5 and  from the hour of
pine in the morning to five in the afternoon in
the Terms that may be held from the twenty firft
of Ociober to the firft of April. And that during
the vacation, attendance as aforefaid fhall be giv-
en in the faid office from the hour of eight in the
morning to noon : and from two to fix in the
afternoon, from the firft of April to the twen-
tieth of O&ober, inclufive :* and from the hour of
nine in the morning until noen, and from two
till half paft four in the. afternoon, from the
twenty - firft of October till the firft of April—
Sundays and Holy-Days excepted. And that the
Sheriff do permanently expofe in ‘his office a
public notification -of the reipective periods and
times, above directed, at which his faid office will
be open for difcharge of the duties thereof.

2. ‘lhat the attendance in the Sheriff’s Office,
direfted as aforefaid, fhall not, in any manner,
obftruét or excufe his perfonal attendance in
Court, and during the continuance of the Court’s
fitting in Term time, Wwhich is hereby enjoined and
directed.

PROTHONOTARIES.—1. That the Office of
the Prothonotaries be by fuitable means publicly
2
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by themfelves, or proper perfur] or perfons, by them
authorifed, attend in the faid Office or Offices,
whereby free accefs may be had to the Records
of this Court, and fuch other bufinefs performed
as pertain to the duties of their office, every day
during Term time, from the hour of eight in
the morning to {ix in the afternoon, from the firft
of April to the firft of November ; and from the
hour of nine in the morning to five in the after-
noon, in the Terms that may be held from the
firft of November to the firt of April. And that
during the vacations, attendances as aforefaid fhall
be given in the faid Office or Offices from the
hour of eight in the morning until noon, and from
two till fix in the afternoon, from the firft of
April to the firft of November ; and from the
hour of nine in the morning until noon, and from
two till half paft four in the afternoon, from the
firft of November to the firft of April ; Sundays
and Holy-Days excepted. And that the Prothon-
otaries do permanently expofe in ther Office, a
public notification of the refpective periods and
times above direéted, at which their faid office will
be open for difcharge of the duties thereof,

2. That the attendance in the Prothonotaries
Oflice, above directed, fhall not in any manner
excufe or obftruct their perfonal attendance in
Court every day, and during the continuance of
-the Courts fitting in Term time, nor 2 like
perfonal attendance upon any of the Judges of this
Court, at any fitting that may be appointed and
held during vacation, which attendance is feveial-

ly hereby enjoined, and upon the faid Prothon-
otaries refpectively directed. -

~
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SECTION IV.

Of Service of Process,

1. THAT on all original fuits or process, re.
quiring any defendant or perion to appear in this
C ourt to anfwer or defend, and when fuch per-
fon may refide within the town of Montreal, or
at the diftance of one mile therefrom, due fervice
of fuch procefs thall be made two whole days,
o; forty-eight hours, previons to the return there-
of.

a. And the like fervice of procefs fhall be made
at the feveral periods, and conformably to the dif-
tance of the place of refidence of fuch defendant
in the feveral cafes following.

3. And where the defendant may refide out of
the city and fuburbs of Montreal, and within a
diftance not exceeding fifteen leagues, due fervice
{hall be made, five whole days previous to the day
of the return of the faid procefs.

4. And when fuch refidence may be from fifteen
to twenty leagues diftance, the fervice fhall be
made fix whole days previous to the return.

5. And where from twenty to thirty leagues,
the fervice fhall be made eight whole days previe
ous to the return.

6. And where the defendant’s refidence may €x-
ceed thirty leagues, then fuch fervice fhall be made
conformably to the fpecial order of one of the
Judges of this Court, upon due confideration of the
fcafon of the year and fituation of the defendant’s
refidence.
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7. That the Sheriff or Coroner to whqm any
procefs or writ may be directed for {fervice, and
which may’ exprefs a declaration to be thereunto
anriexed, do not make any return into this Cgurt
upon fuchgwrit, unlefs the declaration or writing,
therein referred to, be annexed to the fame. And
if any fuch return be made, the fame fhall be taken
from the Records of this Court, and no proceed-
ing had thereupon.

8. That on the execution of every writ of Capias
ad respondendum, the fervice thall be held fufficient,
if the declaration whereon the a&ion may be
grounded be filed in the Prothonotary’s Office, and
due fervice of a copy thereof made on the de-
fendant, two days after he may be apprehended
and taken on fuch writ, and not otherwife. ;

SECTION V.
Of the Return of Process,

L. THAT the firft bufinels of the Court, at
every fitting, be to receive the returns on the fer-
vice of Procefs, and that the fame be entered of
record 5 ‘and the refpedtive Dependants, where no
appearance may have been entered, be openly call-

ed for appearance and the legal courfe of proceed-
ings taken thereon.

I That all returns upon any Procefs od ref-
pondendum, {hall be made and figned by the Officer
to whom fuch writ may be diretted, and fhall
Ipeeify the manner, time, and place of fuch fer-
vice ; and particularly the Parifh and County, in
which fuch fervice has been made,
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SECTION VL

Of Appearance, Election of Demicile, $d Defauls,

1. IF at the return of any procefs or rule of
this Court, the defendant thereupon fhall perfonally
appear in Court to defend any aétion, fuit or rule,
againft him brought, he fhall at the time of fuch
appearance make an Eleétion of Domicile in the
Town of Montreal, and which fhall be confidered
as his place of legal refidence to all intents and
purpofes, refpecting and during the profcecution
of the faid action, rule or proceeding.

2. And where any defendant may fail to ele&
fuch domicile, the plantiff may proceed in the caufe,
by a regular fervice of rules and other legal aéts,
upon the defendant, in the Prothonotary's Office,
as his legal domicile and place of refidence.

The above rule for the Ele&ion of domicile
thall alfo extend to all defendants who may perfon-
ally take upon them the defence of any fuit, in
any ftage of a caufe, after the return of procefs.

4. That in all caufes where a return of fervice
be made on any procefs of fummons, and the de-
fendant may not perfonally, nor by an Attorney,
have duly entered an appearance on the return day
of fuch procefs, and during the fitting of the Cou ¢,
the Prothonotary do, immediately after the rifing
of the Court, on the refpetive days of return,
enter on fuch procefs a note of fuch non-appear-
ance or default, and in every cafe where fuch de-
faut may be fo entered, the plaintiff may, on the
third day of the Court, after faid return day,
move that the defendant may be called for his ap-




pearance ; and failing to appear, a judgement of
default may conclufively be entered, and the me-
rits of the plaintiff’s demand be examined, heard
and adjudged upon ex parte, at fuch day as may
be appointed for that purpofe,

5. It is ordered that every Attorney employed
to appear for any perfon, in any fuit in this L ourt,
do enter fuch appearance immediately after the
opening of the Court, at the return day of the
procefs, and that in every cafe where no fuch ap-
pearance may be entered the Prothonotary do caufe
the defendant, or perfon bound to appear, to be
called previous to making the default directed by
the rules of the Court in fuch cafe made.

SECTION VIL

Concerning Attornies, and of their Prosecuting
and Defending  Causes.

1. IT is order that no Attorney fhall fign any
writ, procefs or declaration, nor appear for, nor
defend any perfon, in this Court, unlefs he may
be thereto duly authorifed. :

2. That any Attorney who may accept a war-
rant to appear, thall duly make appearance for fuch
party ; and wilfully negle@ing fo to do, fhall be
liable to be fufpended from the Roll and practice
of an Attorney of this Court. Nor fhall any At-
torney be received to countermand and withdraw
fuch appearance without due notice to his client,
and leave of the Court,
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3. That no perfon, without arule of this Court,
or an order of a Judge, and after due notice of the
faine to the adverfe party or his Attorney, fhall
be admitted to change, fhift or withdraw his At-
torney in the caufe.

4. And every Attorney who may be fubftituted
in the place of any other, for the charge and con-
dué of any party in a caufe, fhall, at his peril, take
notice of, and be bound by all rules and proceed-
ings to which the former Attorney was or would
have been liable, had he continued as Attorney in
the caufe.

5. That an Attorney who fhall appear for any
party in a fuit in this Court, fhall be held and
taken to be the Attorney of fuch party, in all mat-
ters and proceedings whatfoever, collateral and in-
cidental to fuch fuit, as well after as before final
judgement. Lhis Rule, however, fhall not be
held to extend to fuch proceedings, after judge-
ment, as by fpecial rules may require perfonal no-
tice to a defendant on a judgment obtained, as
rules #isi for renewing a writ of execution, and

the like.

6. That no Attorney of this Court, upon pain
of being interdicted and firuck from the Roll of
Attornies, do permit any one to praétice in his
name.

7. That no Barrifter, Attorney, Prothonotary,
Crier, Bailiff or Sheriff’s Officers, fhall be Bailin
any action or {uit to be brought,or that may be
depending in this Court.

8. That every Barrifter, Advocate or Attorney,
who may be in pradtice in this Court, and not hav-
ing abfented himfelf for twelve months, and all




the feveral Officers of this Court, fhall refpeétive.
ly be held and confidered as perfonally prefent, to
anfwer every legal claim, fuit and demand, that
may be preferred againft either of them by any
perfon whomfoever ; and thall be bound to an-
{wer the fume, without the fervice of procefs of
fummons, requiring an appearance to anfwer any
fuch demand ; the courfe of proeedings being, in
every other refpedt, conformed to according to
the general rules of pradice.

9. That no Barrifter or Attorney, who fhali be
legally difmiffed or fufpended from praétive, in
any of His Majefty’s Courts of Law, fhail be ad-
mitted to practice in this Court, until fuch Bar-
rifter or Attorney fhall have been readmitted to
practice in the Court in which he hath been fo
difmiffed or fufpended from piactice.

SECTION VIIl.

Of €apias ad respondendum—Of Special Bailw
Of Surrender and of Debtors——De

tention in Prison.

1. IT is ordered that every plantiff or his At-
torney, who may obtain the fat of any judge of
this Court for a writ of Capias ad respondendum, or
feizure of goods by attachment, fhall at the time of
applying to the Prothonotary for procefs thereup=
on, exhibit and file the affidavit upon which the
faid #ar was obtained. Apd that no Prothonota-
1y, of this Court do prefume to grant any <vrit of
Capias ad respondendum or attachmient; until the

e
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affidavit aforefaid fhall be. ﬁled of record. And eve-
ry defendant fhall be entitled to a copy of fuch
affidavit of record as aforefaid.

2. That upon every Capias or procefs ad respon-
dendum, upon which bail is required, or upon an
order of saisic and attachment, when the goods
attached may be legally claimed and retained, or
repoflefled, upon givipg fecurity, the Attorney or
perfon obtaining fuch writ, fhall indorfe upon the
faid writ or procefs, that the fame hath been ob-
tained upon affidavit, and the amount of the fum
{worn to, for which bail or fecurity fhould be re-
quired, in the form following :— Iflued upon the
¢ affidavit of - (expressing the mame,) for the
¢ fum of (expressing the same inwords. )”” And
fuch indorfement fhall be figned by the attorney,
by whofe miniftry (or Plaintiff, if by him perfon-
ally obtained,) the faid writ or procéfs may have
iffued.

3. And it is ordered that no fuch procefs, re-
quiring a perfonal arreft of the body or an attach-
ment of goods, fhall be executed, unlefs there be
thereon the indorfement above mentioned.

4. That whenfoever any perfon arrefted upon
a Capias ad respondendum or attachment, may be
defirous to enter fpecial bail, the fame fhall be taken,
if in Term time, in open Court, after due notice
two full days, or forty-eight hours to the plaindf
or his Attorney in the caufe ; in which no'ice fhail
be exprefled the names of the Bail propofed, their
refpective occupations and place of abode, to the
end that the plaintiff may, at the time of putting
in fuch bail, require the perfons, fo becoming bail
to juftify upon their {ufficiency, to anfwer the debt
a'nd cofts, in cafe the defendant fhall fail in the ac-
tion, And that every plaintiff who shall neglect

2
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to require fuch juftification, at the time _the bail
may be {o put in, under notice as _aforefald, {h'an
not, at any future period, be permitted to require
juftification.

5. That any perfon, under arreft, as aforefaid,
may, during vacation, after the firft Term, or dur-
ing the vacation of any future Term, (if the plain-
tiff’s-‘caufe be not ripe for judgment, and unde_r
delibéré at fuch period) be permitted to enter {pecis
al bail, and juftify upon the fame, before any two
of the Judges of this Court, under and conformable
to the prefent rules of practice for notice in putting
in and the juftification of fpecial bail. And upon
perfecting fpecial bail, as aforfaid, the defendant fo
under arreft, may be liberated from the fame, by the
order of any two of the Judges aforefaid.

6. And whereas, by the rules of practice every
defendant is bound to plead within certain limited
periods, it is ordered, that every defendant, ar-
refled on a writ of Capiac ad respondendum or at-
tachment, and in cuftody, fhall be bound to plead,
according to the rules of this Court, whether {peci-
al bail be put in or not, and that no delay in the
caufe be had, by reafon of putting in bail or justi-
fication, as above faid.

7. That whenfoever any perfon may be arrefted
upon a writ of Capias or attachment and fhall be
committed to Gaol for want of bail, either for ap-
pearance or of fpecial bail to the action, fuch per=
fon fo arrefted and commitied by the Sheriff (or
Coroner where the Sheriff cannot legally ferve the
procefs) shall remain in cuftody until be may find
fpecial bail in the action~—~And where he may not
find {pecial bail, after fach commitment, until two
days, exclufively, after the plaintiff may legally
have and obtain a writ of Capias ad satisfaciendum,

[




whereupon he may charge the perfon {fo commit-
ted with fuch judgment as the plantiff may obtain.

8. And itis further ordered, that whenfoever
any perfon, arrefted upon Capias ad respondendum
or attachment, fhall give fpecial bail, and be after-
wards furrendered in difcharge of the fame ; the
perfon fo furrendered, and in cuftody, fhall not re-
main in prifon, under fuch furrrender, longer than
two Terms after judgment fhall be recovered a-
gainft the debtor ; and upon which a Capias ad
satisfaciendum, might legally be had (of which the
Term when Judgment may be given fhall be ac-
counted one) unlefs the plaintiff fhall lodge with
the Sheriff a writ of Ca. Sa. whereby the body of
the debtor may be charged and detained.

Of surrender of a Debtor in discharge of Bail, @e.

1. 1T is ordered that whenever the Sheriff fhall
take bail for the appearance of the party arrefted,
upon writ of Capias ad respondendum, his return
upon fuch writ fhall fpecify the taking of fuch bail,
that the plaintif may purfue a regular courfe
thereon. :

5. And in cafe the party fo admitted to bail do
not appear on the day of the return of the writ the
plaintiff fhall be entitled to demand and obtain from
the Sheriff an aflignment of the bail-bond for fuch
courfe thercon as he may be advifed.

3. That fuch affignment of the bail bond fhall
not be confidered, as exonerating the Sheriff, if it
{hall appear that the bail by him taken was not, at
the time of taking the fame, fufficient to fecure ta
the plaintiff the rights by him profecuted, under
fuch writ of Capias.
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4. That the defendant, arrefted under a writ of
Capias ad respondendun, may furrepder hun.felf, or
be furrendered by his bail, at any time previous to
an aflignment of the bail bond, and the bail be
thereupon difcharged.

5. That after the affignment of the bail bond,
or an action brought therecon, a like furrender may
be made, at any time before judgement, againft the
bail, on payment, of all cofts that have arifen by
reafon of the aflignment of the bail bond, or of
profecuting the bail ; or at any time previous to a
rule upon the Sheriff to bring in the Body, or pay
the debt due to the plaintiff from the perfon fo ar.
rested ; and the fame, upon his negled, being de-
clared abfolute, '

6. That fuch rule upon the Sheriff to bring in
the Body being (by reafon of his neglect or other
caufes) declared abfolute fhall charge and render
the Sheriff liable to pay the debt and cofts which
the plaintiff may eftablish againit the plaintiff’s
original debtor arrefted and bailed.

7. That a plaintiff may take an affignment of a
bail bond and profecute thereon ; but fhall not ob-
tain judgment until he may have eftablifhed his
debt " againft the 'defendant on the original fuit
upon which the bail became furety, cither upon
the Capias ad respondendum for appearance, or upon
{pecial bail in the a&ion,

_8. That a furrender of 2 debtor may be made by
himfelf or by his fpecial bail, in- vacation, before
any one of thé Judges of this court,—and fuch

debtor be charged to the cuftody of tk Sheriff, in
difcharge of the bail, s T




SECTION IX.
Of Security for Costs by persons prosecuting Suits,

&c. who are not resident within this Province.

1. IT is ordered that in every cafe, where any
perfon, not refident within this Province, may
profecute any original or incidental demand or
claim, by ictervention or oppofition, he fhall be
bound, within two days after the fame may be
entered in Court, to give fecurity for cofts, if a
motion may be made for that purpofe, to anfwer
the oppofite party’s cofts, if fuch plaintiff or
claimant fhould fail to make good his demand.

2. And that every party legally entitled fo to
move {hall obtain as of right, an order for {ecurity
being duly entered within two days after fuch mo.
tion ; and on failure thereof, that the action, claim
demand or oppofition atorefaid, fhall, be difmifled
with cofts.

3- And it is further ordered, that every perfon
who may be entitled to fuch fecurity for cofts,
fhall be bound to move therefor, within the period
of four days from the entry of the acion or claim
aforefaid ; otherwife he fhall be held and confid-
ered as having waived and relinquithed his right
to fecurity for cofts as aforefaid.

SECTION X.
Of Declarations and Pleadings thereto relating.

THAT the refpective parties in every fuit do
ftate, with clearnefs and precifion, the nature and
grounds of the demand or action, and the defence




thereto. And that in all anfwers, pleas or replica-
tions to be made in the fuit, particular attention,
be given to avoid a departure from the object of
the demand or aétion, as every infufficient declara-
tion or plea to the action, and every departure in
pleading that may introduce irregularity in the
fuit, and in the iffue to be joined upon clear and
certain points affirmed and denied, will be reject-
ed and difmifled by the Court, with cofts, to be
taxed againft the party failing to conform to this

rule and order. -

SECTION XL

f. of Pleas—Exceptions—Dilatory Pleas——And

Inscription en faux.

1. IT is ordered, that all pleas or exceptions,
declinatoire, dilatoire, or peremtoire, a la forme, thall
be filed the day after the return of the wiit or
procefs or appearance of the defendant.

1 2. That in every cafe where the parties, plaintiff
' or defendant, may have right and be fo advifed,
gvery anfwer 1o any exception declinatoire, dilatoire,
peremptoire @ la forme, and alfo every rejoinder to
fuch anfwer where permitted to be made, fhall re-
fpectively be filed within a like period of time al-
lowed for filing fuch exception or declinatory or
dilatory plea as aforefaid.
And due fervice fhall be made of a copy of every
fuch plea, exception détlinatoire, dilatoire or peremp-
toire, and of every fuch anfwer and rejoinder as a-
forefaid. :

3. -And whereas the praltice of filing pleas of
general exception hath been frequently ufed for
the purpofe of evalion and delay: It is ordered

e = e
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that no plea of exception, whether declinatoire, pe-
remptoire @ la  forme, or delatoire oY peremptoire an
droit, or by whatever denomination or term fuch
plea or exception may be defcribed, fhall be re-
ceived or filed in any caufe, unlefs fuch plea or ex-
ception fhall contain all the fpecial grounds upon
which the fame may be founded, and upon which
the party excepting is to be heard upon argument
before the Court; and no general exception or
plea as aforefaid, not containing fpecial grounds,
thall be received or filed in any caufe.

Nor fhall any fuch plea or exception be amend-
ed, after the fame hath been filed ; nor any fuch plea,
except an exception perempioire en droit be received
by the Prothonotary of this Court, unlefs at the time
of prefenting the fame to be filed, the party fhall de-
pofit with the Prothonotary £ 2 6 8, on account
of the cofts that may be adjudged upon fuch plea
if the fame fhould be difmifled.

And it is declared, that no exception declinateire,
peremptoire & la forme, or delatoire, thall require an
anfwer from the plaintiff in the caufe, or any plea.
ding or iffue, if the plaintiff fees fit to have the
fame heard on its merits, without anfwer. And
a verbal motion may be made by the plaintiff im.
mediately after receiving fuch plea for argument
thereupon, without any notice to the defendant
for that purpofe ; and the fame fhall be heard forth-
with, or fo foon as the Court may fee fit to order
the fame. It is, however, declaréd that the plain-
tiff fo moving for hearing without anfwer, doth
thereby confefs the matters of faét contained in
fuch declinatory or dilatory plea.

And in every cafe where the plaintiff {hall think
fit to anfwer fuch declinatory or dilatory plea or
exception, and the anfwer may be general and not
containing any fpecial matter to which the defend-
ant fhall be bound to reply; the anfwer aforefaid




thall form the iffue between the parties upon the
matters of fuch plea. to be argued and adjudged,
and no replication fhall be filed thereupon.

4. That every defendant who may not plead ei-
ther of the pleas abovenientioned, fhall, within three
days after his appearance entered, file his defence or
plea to the merits of the plaintiff ’s action, and alfo
file all fuch writings and documents in his poflef-
fion, or certified copies thereof, and upon which
the plea or defence is made and grounded, with a
certified lift of the fame. And that the defendant
at the day of filing fuch plea do make due fervice
thereof,

The above Rule is not to be conftrued to debar
or prevent a defendant, perfonally appearing, from
making fuch verbal anfwer or plea to the plaintiff ’s
demand and declaration as by law is permitted to
be done and entered.

5. Itis ordered that EVery exception peremp-
toire, or plea which refpects the right and not the
form of the demand, as well a5 alj other matters or
ground of plea to the merits of the plaintiff’s de-
mand, which might have been in the knowledge
of the defendant, at the time of making f{uch ex.
ception perempioire or plea, thall be contained and
fet forth in one and the fame pleadifig and, filed
within the period allowed for filing a plea to the
merits of the plaintiff ’s a&ion,

6. That whenfoever any defendant may have made
a plea orexception declinatoire, dilatoire, or peremp-
toire @ la forme, or  the pPlaintiff may have made
any exception whereon hearing and Judgment may
be made, the parties refpectively, after the judgment
made as aforefaid, fhal] be bound to file a plea or
replication or rejoinder, as the cafe may require,
within the period allowed for Pleading to the merits

(=
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of any attion, or replying to any plea to the merits,
and without any fpecial motion or order for that
purpofe. And the party negleiting fo to do may
be adjudged as in a cafe of default for want of a
plea. And if fuch negleit be on the part of the
plaintiff not filing a replication or other plea which
of right he might have filed, he fhall be foreclofed,
and the caufe proceed without the liberty to file- a
replication or other plea in the action.

7. That whenfoever a defendant may be com-
mitted to Gaol upon a Capias ad respondendum, or
under the order of this Court for want of fpecial
bail, being entered in the action, he fhall be bound
to plead to the plaintifi’s a&ion within the periods
allowed by the rules of this Court to any other
defendant, after the plaintiff may have duly ferved
the defendant, fo in cuftody, with a notice to plead
in the action, conformable to the rules of practice
in that behalf made and provided.

Inscription en Faux.

8. Itis ordered that whenfoever any party in a
caufe may be entitled to make an infcription de
foux againft any act or inftrument offered in evi-
dence by the oppofite party, he fhall be bound to
do the fame previous to his making his plea or re-
plication as the cafe may be. Amnd that i any cafe
when a party may plead to a declaration whereon
exhibits are offered, he fhall thereafter be foreclof-
ed making an infcription en faux ; and fo if the
plaintiff fhall reply to the defendant’s plea wherein
exhibits are filed, he fhall be foreclofed as afore-
faid. Provided always that this rule fhall not de-
prive any-party from making an infcription e
Jaux, againft any act or inftrument offered in evi-
dence fubfequent to the plea or replication, as

4
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aforefaid. if fuch infcription be made previous to
fetting the caufe down for evidence, on the Role
d'enquete, or an appointment to be heard on mat-
ters of law in ifflue between thé parties, and not

otherwife.

SECTION XIL
Of Replications.

1. THAT the plantiff do, within three days after
the defendant may have filed and duly ferved the
plaintiff within his plea to the merits, or éxception
peremptoire au fond, file his replication, or fuch other-
plea as legally he hath right to make, and do on
the fame day make due fervice thereof,otherwife he
fhall be foreclofed from filing any fuch replication
or plea. :

2. And it is permitted to the plantiff, at the timé
of duly filing, and ferving a copy of, fuch replica.
tion, to file fuch further documents and writings
which the defendant’s plc a may have made requfite,
and that were not referred to by the Plaintiff’s de-
claration, or incumbent on him to file therewith,
and whereon the fiid replication may be grounded;
of which writings a certified ftatement fhall beé
made on the plaintiff’s lift of exhibits, already filed
in the caufe, conformable to the rules of practice;




SEC'.I‘ION XHIL,

of Incidental Demands.

i. THAT every incidental demand fhall be deem-
ed and taken to be a_diftinét action from the de-
mand in chief, and fhall not be permitted in any
refpeit to delay the proceedings of the plaintiff
on his demand in chief, againft which the inci-
dental plaintiff may by his plea fet up a crofs de-
mand. Provided always that nothing in this rule
fhall extend or be conftrucd to extend to any
matter of reconvention or compenfation which
{hall amount to, and Be pleaded as a defence
to the demand in chief.

2. That when any incidental party may have
feveral grounds of demand, he {hall ftate and
prefer the fame by one and the fame pleading ;
and at the time of filing the fame, fhall alfo file
all writings, deeds and adts in his poflcflion, or
capies thereof, duly cetified, upon which the faid
incidental claim or demand may be formed.

SECTION XIV.

Of filing Dreeds, 5. —awbereon any action Mgy b¢
grounded, and of filing other cortobo-

rative written evidepcts

1. THAT cvery plaintiff at; and on the day - of
the return of the writ or procefs;, with:a. deciara-
tion annexed, do file in-the Prothonetary’s . office
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all fuch deeds bonds, notes, bills, accounts, docu-
ments and writings in his pofleflion (or copies
thereof by him or his Attorney certified as fuch)
and upon which the fuit or a@ion may be ground-
ed, as declared upon, to the end that the defendant,
under communication of the fame, may prepare
and make his full defence and that the plaintiff do
file with all fuch writings a certified lift thereof,
and whereon fuch documents or exhibits fhall be
afcertained, by a corre@ reference to the nature
and dates thereof, and regularly numbered, and
that failing fuch reference, by which the ex-
hibits aforefaid may be afcertained, they fhall
not be held and taken as part of the record in the
caufe, and that no lift be offered or filed but when
it is to accompany and afcertain papers to be ad-
duced in evidence.

2. That on the day of the return of any writ
or procefs, iffuing out of this Court, at the inftance
and on behalf of any perfon, not refident within
this province, the Attorney fuing out fuch
writ or procefs, do file with the Prothonotary of
this Court, the power or authority under which
fuch writ and procefs may have been fued out,
and infert and defcribe fuch power in the lift of *
exhibits to be filed in the caufe 3 or on the return
day aforefaid do move the Court on the {pecial
grounds of not being able to file fuch power or au-
thor1y, in order to obtain a further day for filing
the fame. And failing to file a fufficient power or
authority, . for profecuting the alion againft an
abfentee, on fuch day as may be appointed by the
Court, that no proceeding thall be had or obtained
againft any defeddant in fuch a&ion, But that he
be permitted to progeer. to judgment for difmifling
t}'lf glaintiif’s action, “or otherwife, as may be ad-
vifed. = '




3. That the plaintiff, in any fuit before thisCourt,
who may poflefs any corroborative written evi-
dence relative to any demand or defence thereto,
and which were not in his poffeffion at the time
of firt filing his exhibits, may, upon due proof
being made, appear at any time previous to fetting
the caufe down for trial, whether on an iffue at
law or on facts, be permitted to file all fuch corro-
borative written documents as may relate to, and
be connected with, the matters in difpute between
the parties. And that a lift of fuch documents and
writings be indorfed upon, or annexed to,the plain-
tiff’s lift of exhibits filed in fuch caufe, and in the
manner as is in the firft articles of this rule above
directed.

SECTION XV.
Of Withdrawing Exbibits.

1. IT is ordered that the Prothonotary of this
Court do not, in any cafe where final judgment
may be made, grant during the Term or fitting of
this Court, to any party in any fuch fuit, or his
attorney, any exhibit or paper filed as evidence
therein, unlefs under the exprefs order of this Court
therefor ; nor fhall any party interefted obtain any
fuch exhibit, in Term time, unlefs he fhall have du-
ly ferved on the other party or parties concerned
in the records of fuch a&ion, a notice of the in.
tended application, and to fhew caufe why the
fame thould not be withdrawn from the records of
this Court, and delivered to the party fo requiring
the {fame.
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2. And if anyapplication be made .during the
vacation, to withdraw any exhibit or paper filed in
evidence in any caufe, the fame fhall not be grant-
ed, unlefs by the order of two of the Judges of this
Court, and after due notice to the adverfe party
interefted therein, of fuch application to thew caufe
to the contrary, if any they may have. And if the
application be granted, a true copy of fuch exhibit
or paper, authenticated by the Prothonotary of this
Court, fhall be filed of record before the paper ap-
plied for fhall be withdrawn.

3. That no exhibit fhall be withdrawn from 2
record, on which execution may be iffued, as di

reéted by the rule upon ifluing executions.
[Section 35. 8.]

SECTION XVIL

OF Communication of Writings filed in any cause
to be offered in evidence.

1. THAT it be clearly underftood, and it is here-
by ordered, that-every party in Court entitled to
communication of papers, documents or Wwritings
filed conformably to the rules of this Court, do ap-
ply to the Prothonetary’s office for the fame, as a
matter of right, and without {pecial motion or ap-
plication to the Court for that purpofe ; and that
all fuch parties may receive the faid commupnication
of papers as aforefaid, upon lodging-a lit and re-
ceipt at the faid office for the writings fo filed and
taken in communication. And that the party fo re-
ceiving the fame fhall be entitled to hold the faid
writings {o long and uatil the period he may, by
the ordinary rules of pradtice, be bound to file his
defente, replication or other plea, and no, lopger.
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2. It is, however, exprefsly provided and dire&t-
ed, that no a& sous seing privé, or original paper
writings of any defcription whatfoever, uponi which
an aétion of defence may be made or founded, fhall
be removed or taken poffeffion of in communica-
tion from the Prothonotary’s office for any cauie
or pretence whatfoever. .

SECTION XVIL

Of Records.

WHEREAS many of the Records of this Court
have, at different periods, been taken from the
office of the Prothonotary, contrary to the express
Rules of Practice and to the repeated orders
in that respect verbally expressed by the Court ;
and such a practice, if suffered to continue,
wust be attended not only with delays, vexations,
and of serious consequence fo the parties inte=
vested, but may, in a bighly criminal degree, ob~
struct the administration of justice =

1. IT is, therefore, ordered, that any Attorney or
Advocate of this Court, who by himfelf, or through
the miniftry of his clerk or other perfon, thall take
or withdraw from the office of the Prothonotary
any pleading, exhibit, or paper filed in any caufe,
or any part of a record in any caufe, contrary to
the 16th Section of the general Rules of Practice
for taking communication of writings, filed and to
be offéred in evidence, fhall be confidered as hav-
icg committed a contempt of this Court, and the
fame be proceeded upon accordingly.
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2. And it is further ordered, that no Prothono-
tary of this Court do prefume to deliver, or fuffer
or permit the record, or any part of the record, in
any caufe, depofited in his office, to be withdrawn
therefrom, either by himfelf or through the minis-
try of any clerk or perfon he may entruft with the
cuftody thereof, except to any of the Judges of this
Court, or to any of the Attornies thereof, conform-
able to the 16th Section of the Rules of Pradtice,
in that refpet made for communication of writ-
ings, &c. upon the penalties attached to an open
contempt of this Court, and in violation of the
truft repofed in the difcharge of his official duties.

SECTION XVIIL

Of Intervention.

IT is Ordered, That whenfoever any perfon legal-
ly having rights to fuftain, and who may.be defirous
to intervene and become a party in any fuit that
may be pending in this Court, the fame fhall be mo-
ved in the manner herein after exprefled, and previ-
ous to the caufe being finally heard.— = -

1. THAT the party intervenant, fhall file a Re-
quéte en intervention, which fhall contain the grounds
of the demand and feveral rights which are intend-
ed to be alledged and fuftained in the caufe, and in
refpect to the party before the Court in fuit.

2. That the faid Reguéte thall alfo contain all fuch
conclufions or claims as the party, plaintiff en inter-
vention, may have or intend to make in the faid




caufe, to the end that icgal iffues may be taken upén
the fafiic; and the original fuit procecd withont de-
lay.

3. That the faid plainiff 5 intervention hall fle
ifi the Prothonotary’s officé, (on the ddy ofdéréd
upon fuch Requéte for the party’s appearasce to the
fame) all fuch writings and doétments 18 his pof-
feffion whereott the démand may be made:

4. That any party intérveningy a8 aforefaid, thall,
at the day of filifig thé ititervéntion, give due né-
tice thereof 6 all the féveral partiés in the caufs,
to the end that due courfe may be taken thepeup-
on;, without delay.

5. That all and every further proceeding wpon
any intervention, as aforefaid, whether on excep-
tion or plea to the merits of the fame, and the if-
{ues thereon to be taken, and the filing of all writ-
ings, exhibits or documents, touching the refpective
intereft of the parties,- fhall be moved made and
done, conformable to the general rules of pradice
of this Court om original aétions. -

6. That whenfoever a Reguéte en intervention may
be made by the party intereftec, and not by an At-
torney of this Ceurt, fuch party fhall; 2t the time
of aking fuch requéte, and therein and previous
t6 an order thereon for an appearance; fix and
eledt a domiicile, where courfe may be taken as neede
fub refpecting the fame.

2y

SECTION XIX.
Of Pleas and ifues to be formed during vacation,

IT is ordered, that in all cafcs, where 2 paintiff;
or deferidant, would, by the prefent rules of prac-
p .
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tice, be bound to plead after appearance, and during
the fitting of this Court, fuch party fhall be equal-
ly, and in the {fame manner, bound to plead, during
the feveral vacations and out of Term. But inas-
much as a further time may be allowed for filing
fuch  pleas refpeétively, ten days are granted to
the refpective parties for duly filing any plea or re-
plication, of what nature foever, during the vaca.
i tions after February and April Terms ; and twen-
& ty days after the vacation of June and O&ober
Terms. And the like delay is granted for fiyling
1 the feveral exhibits, with fuch plea or replication, as
are directed or permitted by the rules of praétice
of this Court. And that thefe rules fhall equally
extend and be applied to all cafes of oppofitions or
intervention.

SECTION XX.

Of filing Declarations, c.—0n Evocation of
Causes from the inferior Term.

WHEREAS it may be necessarry, in every case,
where the evocation or appeal of any cause may
be made and admitted from the Jurisdiction of
the inferior to that of the superior Term of this
Court, that the plaintiff. should more specially
set forth the cause of action than is prescribed

by the rules of practice, on ordinary process and
i proceedings before the said inferior Term.

IT is therefore granted and ordered, that the
_ plaintiff fhall within three days, inclufive from the
| E i allowance of fuch evocation or exception, file with
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the Prothonotary a declaration, containing the fpe-
cial grounds of his cafe and demand, and therewith
file all fuch documents, writings and evidence
whereon fuch declaration may be grounded; and that
the defendant and plaintiff fhail then after conform
to the general rules of practice for filing pleas or
exhibits, and bringing the caufe to iffue, hearing and
judgment.

SECTION XXI.

Of General Rules for Pleading, and of other
Proceedings.

1. IT is ordered, That the Rules of this Court,
directing the filing of pleadings, writings, or pa-
pers, of what nature foever, be firictly conformed
to, as premptory rules made in every caufe in court,
and that a negle& of the fame fhall be confidered
as a default, and wilful difobedience to the rules of
this Court.

2. That every rule of this Court, made in the
prefence of the parties, or their Attornies in Court,
fhall be confidered as fufficiently notified, without
the fervice of any fuch rule or order being requi-
fite, to enforce the fame.

3, And whereas particular circumftances and
cafes may, at times, require an enlargement of the
rules of this Court, the fame (upon fufficient caufe
thewn) will only be granted where application may
be made, one day at leaft, previous to the expira-
tion of fuch rules.

4 And upon every groundlefs application_for
the enlargement of any rule, the party applying,
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fhall, at the taxation of cofts in the fuit, he adjudg-
ed, upon all fuch dilatory proceedings, to pay full
cofts.”

5. That all pleadings, notice, rules, orders,_and
judgments, and all other matters and proceedings,
of which fervice is or thall be required, upon any
party in any fuit depending in this Court, {hall be
ferved upon the Attorney ad litem, who fhall have
appeared in this Court for fuch party. ~And iz de-
fault of fuch appearance by Attorney, fhall be fer-
ved at the elected domicile of fuch party, if he may
have appeared perfonally ; thofe inftances except-
ed in which perfonal fervice upon fuch party, is by
law, or any rule of . pradice, or any {pecial order
made in the fuit, required and directed.

6. That all proceedings upon writs of Certiorari,
Probibition, Mandamus, Quo. Warranto, and Habeas
Corpus, and upon each of them vefpectively, be in
all things fimilar to the proceedings, upon fuch
writs,in His Majefty’s Court of King’sBench in Eng.
land, in Weftminfter Hall.

7.That all rules and orders for the condud and
regulation of any Attorney or Counfel of this
‘Court,in any caufe therein depending, fhalk extend
to the party in fuch cafe perfonally appearing ; and
where no appearance by Attorney thall have been
entered on  behalf of “fuch party, be rules and
orders for the condué and regulation, in every re-
fpect, of fuch party fo perfonally appearing.

8. That every oxderof any Judge of thi Court,
which fhall be obtained in chgéogf E},a.ll,})bz fubjeét
to an appeal to this Court, and the validity thereof
Impeded, by moving the Court to fet afide the
fame, or tofet afide the proceedings which have
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been had under it- Provided, that any fuch order
which may be made with confent, or otherwife ac-

quiefced in, fball be as valid as amy a& of this
Court.

9. That all orders and rules for the conduét and
regulation of the Sheriff, in the execution of his
duty, or any part thereof, fhall extend to the Ceor-
oner, in all cafes in which, from any caufe whatevs
er fuch duty, or any part thereof, fhall or ought to
be executed by him.

10. That no paper of any defcription fhall be
received or filed in any caufe, by the Prothonotary
of this Court, unlefs the fame be regularly docket=
ed, with the title and number of the caufe, and the
general defcription of fuch paper, and the declara«
tion and pleas, alphabetically marked in their regue
lar order.

11. That all writs and procefs of this Court fhall
be tefted on the day on which fuch writ or pro-
cefs fhall iffue.

12. That a point of pradtice fettled by' a judg-
ment of this Court, and entered on the Prothono-
tary’s book of *“Rules of Practice,” fhall not be
reargued.

13. That no reference to arbitres, or reports, of
other reference of any defcription, thall be made
by rule or order of this Court, or entered by con.
fent or otherwife, in any cafe before the iffue or
iffues in fuch cafe fhall be perfeéted ; and then on-
ly of the matters to which fuch iffue fhall relate.

14. That no writing or written conclufion be
prefered to, or reccived by this Court, upon any
Rule Nisi, or upon any report of arbitres,




Experts, or Praticiens, nor any iflue in writing be
raifed thereon. [Ihe validity of every fuch report
or rule Nisi will be verbally heard on the refpec-
tive motions taken, in due courfe, by the parties
interefted, unlefs fpecially otherwife ordered by this

Court,

15. That on the hearing of any motion, plea, or
tncidental matter, or on the trial or merits ot any
cauie, no more than two counfel fhall be heard in
opening or in anfwer, and only one in reply.

And that a witnefs fhall be examined by one
counfel and no more, and crofs-examined by one
counfel and no more.

16. That every affidavit, or certificate of a bailiff,
of fervice of any pleading, notice, rule, order, in-
terlocutory judgment, fubpcena, or other matters,
fhall particularly defcribe the manner, place and
hour of fervice ; otherwife the fame fame fhall not
be received or filed. And if from fuch afidavit or
certificate it fhall appear, that fuch fervice was made
upon a Sunday or Holiday, or upon any other day,
before the hour of fix in the morning or after the
hour of eight in the evening, fuch fervice fhall be
held and taken to be null and void, to all intents
and purpofes whatfoever.

17. That in all computations of time, or delay
granted upon the fervice of any writ, fummons,
rule, order, notice or judgment of this Court, and
generally upon all proceedings whatfoever, not
atherwife particularly provided for, the day on
which fuch writ, fummons, rule, order or judg.
ment fhall be made, or upon which fervice of any
fuch writ, rule, order, notice, judgment or other
proceeding may be performed, thall not be reck-
oned or accounted to be one, but every other day




to which fuch computation of time fhall refer,
(Sundays and Holidays not excepted, unlefs the ex-
piration of time fhould occafion the rule to expire
on a Sunday or Holiday, in which cafe an enlarge-
ment of time fhall be made to the next day) fhall
be accounted to be one, and that no fraétions of
time fhall, in any fuch computation, be made or al-
lowed.

18. That in every cafe where, by the Rules of
Pradtice, a duty is to be performed at a particular
period, with reference to the records of this Coutt,
the fame fhall be done, at the office of the Prothon.
otary, within the Office hours appointed, and at no
other time.

SECTION XXII.
of Trial of Causes at Issue.

1. THAT a roll and general lift of all caufes be
kept by the Prothonotary, including as well caufes
continued as thofe newly inftituted, exprefling the
time of iffuing and return of the original writ of
procefs, the number of the caufe, the names of the
parties, and thofe of the Atorrnies appearing for
each party ; alfo that the nature of the demand be
exprefled, and a blank column left for noting pro-
ceedings thereon had.

3. That another roll or lift of caufes fhall be
made by the Prothonotary, to be ufed as a diary id
each Term for fetting down all caufes for hearing,
whether on matters of law or trials by Jury, or ofi
Enquéte and examination of witnefles, as the fame
may be feverally appointed. On which lift fhall




40
be exprefled the number of the ¢aufy, the namieés of
the parties and of their feveral Attornies, and the
order or intent of fuch appointmént for hearing.
And which entry fhall be conclufive againf the
parties and their Attornies.
3. That the Prothonotary thall prepave and keep
a {cparate and diftin roll or lift of caufes for Fy.
uéte and the examination of witnefles, as well of
Lnquéte to be had in Term as out of Term, and
wherein entries may be made of proceedings had
thercupon. And the faid entries thall pe taken as
conclufive agdinft the parties and their Attornies.

SECTION XXIIL
Of Motions and /Jcarz'ﬂg thereon.

1, THAT every motion, to be made in any caufe,
fhall be exprefied in writing, and figned by the Ad-
vocate or the party applying to the Court, and be
delivered to the Prothonary before moving of, or
hearing the fime ; nor fhali any motion be heard,
unlefs for a rule to fhew caufe or motion for judg-
ment, or default of appearance, or negledt to plead,
or difobedience to any rule or order pr interlocu-
tory judgment, until dye notice, of at leaft one day,
thall have been firft given to the adverfe party or
his Aitorney.

2. That all motions for enlargement of rules, or
to fhew caufe, fhall be made and heard at every fit-
ting of the Court, prior to the trial of any caufe on
iffue joined.

3. That the fervice of any notice of frotion, to be
heard at a fucceeding day, fhail be decmed regular
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Iy ferved if the fame be made during the fitting of
the Court on the day preceeding the hearing {o
notified.

4. That no motion for judgment upon the ver-
dict of a Jury fhall be made or received until after
the expiration of four days in Term, from the day
on which fuch verdict fhall have been recorded.

5. That if any matter be moved in Court in
prefence of the Attornies, or Counfel of the parties,
and the Court thereupon fhall make a rule, the
fame fhall not again be moved contrary to fuch
rule.

6. That 2 motion which connot be decided, un-
lefs by a rule or order, by which the merits of the
cale will be alfo decided, fhall not be allowed.

SECTION XXIV.

Of bearz'ﬂg on Law issues.

THAT whenfoever any law iffue may be form-
ed in any caufe, as a temporary, or perpetual Bar
to the plaintiff’s a&tion, and fuch caufe be regularly
infcribed on the diary for hearing en droit, the {ime
fhall come on to be heard on the day appointed,
unlefs good caufe be fhewn to the contrary. And
if the plaintiff {hall not appear, or not thew good
caufe to delay the hearing fo appointed, and the
defendant be ready to proceed, the plaintiff’s action
fhall be difmiffed, with cofts to the defendant, if the

5]




conclufions taken by the defendant, exceptions be
fo made as to warrant fuch judgment. And if the
plaintiff’s fhall appear and be ready to proceed, and
the defendant raifing fuch iffue fhall not appear, or
not be ready to proceed, or not fhew good caufe to
the contrary, 2nd obtain a furt!]er day to be heard,
his plea in Bar to the plaintiff’s action, whether
temporary or perpetual, fhall be difmiffed with cofts
to the plaintiff, who may forthwith proceed in
due courfe to judgment on his principal demand.
Nor fhall the defendant be entitled to further no-
tice, or to make any further proceedings in the caufe,
until he thall have paid the plaintiff’s cofts, which
may be awarded as before faid.

SECTION XXV.

- Of Excepiion to any Interlocutary Order, or Judgs
ment of this Court.

WHEREAS by an ordinance passed-in. the 25th
year of His Majesty’s Reign, Chapter 4, It
s enacted that whenever the opinion of any
Court of common Pleas may be pronounced upon
any law, usage. or custom of this province, and
thet any party may conceive the same to be to his
injury, he shall be allowed to make an exceplion
to the said opinion, to be preserved in the min-
ules of the said Court, and wwbich said act in
that respect is extended to the government and
proceedings in this Court, I i ordered, that,

SO i b
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in every case where such exception may legally
be admissible, the party making the same shalf
deliver the same, during the sitting of the Court,
or at the Prothonotary’s office, in the course of
the day on which such exception may be raised.
And that any exception which may be offercd,
at any future day, shall not be received nor.en-
tered on the Records of this Court.

SECTION XXVI.

Of Exceptions to the regularity of service of pro-
cess, and affidavits thereon, and of except-
zons to the regularity of filing ex-
bibits or their sufficiency.

IN order to prevent delays and expences occafion-
ed by iffues raifed on exceptions to the regularity of
{uing out and fervice of procefs, and of writtén ex.
ceptions or pleadings to the regularity, or fuflicien-
cy of exhibits and anatters of evidence filed of re.
cord.

1. IT is ordered that no writing by way of plea
or exception fhall hereafter be allowed to the form,
fervice, or other matters regarding the regularity
or fufficiency of any fummons, writ, or procefs
that may be iffued out of this Court, nor to any
affidavit that may be made for obtaining any
fuch writ ¢ procifs, but that every alledged de-
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fect, or irregularity refpeting the fame, fhall be
declared, heard, and adjudged upon motion, and

not otherwife,

2. And that only on the day of the return of
fuch procefs, otherwife the fuppofed defe@ fhall be
deemed to be waived, unlefs the party making the
fame can (at the day allowed by law for taking off
a default) make it appear by good and {ufficient
reafons that until that period he was prevented
from making fuch exceptions. Nor fhall any mat-
ter concerning the fufficiency or regularity of
any exhibit, filed or to be filed in any caufe, be
made or complained of by a written exception or
other pleading, but be declared, heard and adjudg-
ed upon motion, or legal objections at the hearing
of the caufe, as the party {o obje@ing may confi-

der to be moft advifable, and not otherwife,

SECTION XXVIIL

Of Witnesses and their examination, of Evidence
and of Enquéte.

1. THE Court, having taken into confideration
the abufes that are liable to be committed by the
allowance for the fubpeenaing and attendance of
any unlimited number of witnefles whatfoever, in
caufes brought to iflue in this Court—It is order-
ed, that from and after thig day, in any caufe
wherein witnefles thall be fubpeenaed to appear-and
give evidence in this Court, no allowance whatev.
er, on the taxation of Cofts, in favor of the one
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party againft the other, fhall be made for fubpezn-
aing and attendance of more than fix witnefles, (if
fo many there fhall be) for each iffue that may be
properly joined between the parties, fhould there
be more than one in any caufe.

2. To the end, that all the evidence taken in any
caufe may be certainly known, and eftablithed of
record—It ic ordered, that in all caufes where the
fum profecuted for may be above twenty pounds
fterling, or where an appeal may lie from the judg-
ment of this Court, and any depofitions of wit.
nefles may be taken, the Prothonotary do enter on
the regifter of this Court, except in caufes tried by
Jury, a regular lift of the names of the witnefles {o
examined, and the period when their refpective
depofitions were taken, and alfo that he do file with
the proceedings in the caufe, a certified copy of the
fame.

3. That in every caufe brought to iffue in Term
time, wherein witnefles may be examined, {uch,
examination fhall be moved for and appointed
in Term, (if there be a day in Term, in which
the motion could be made) to be heard the next
fucceeding vacation, and not otherwife.

4. And that in every caufe brought to iffue dur-
ing vacation, wherein witnefles may be examined,
fuch examination fhall be moved for hearing, the
next or {uceeding Term, and the party failing {o to
move for the examination of witnefles, {hall be
bound to give fourteen days notice in Term, on any
motion fubfequent to the period of which the fame
might h ave been made for the examination of
witnefles on fuch iffue.

5. That no examination of any witnefs about to
depart the Province, fhall be had or taken in any
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eaufe, during any Term or ﬁtting of this Court,
unlefs iffue be joined on the merits or matters of
fa& in controverfy between the parties ; the exami.
nation of a party on Fuits and Articles, as provided
by the Rules of Practice, excepted.

6. Nor fhall any fuch examination of a2 witnefs,
about to depart the Province, be had or taken in
any caufe on the part of the detendant, where, by
the Rules of Practice, fuch defendant ought to have
pleaded to the merits, and hath not done fo. Nor
thall any fuch examination of a witnefs be had or ta-
ken on the part of the plaintiﬁ,wllere,by the rules of
Pradtice, he thould have replied to the defendant’s
plea, or taken iffue on the merits, and hath not {o,
done previous to his application for the €xamina-
tion of a witnefs, as aforefaid.

7- That any party in fuit before this
Court, who may be in the pofleffion of
any original inftrument, writing, or doe-
" ument, that may relate to any matter in
difpute between the parties aforefaid,
thall, upon due notice to produce the
{fame, ke bound to appear and produce in
this Court, (fubjed to its further order
refpeting the fame,) fuch original infiru-
ment, writing, or document ; and failing
fo to do, the party notifying the poficfior
as aforefaid may offer legal teftimony of
and adduce a copy of fuch original inftru-
ment, writing, or document in evidence
in fuch caufe, unlefs good caufe be thewn
to the contrary.

_And it is ordered, that the notice above
taid to be ferved upon any party, or his
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attorney, in any caufe, to produce any
writing as aforefaid, fhall be ferved, fub-
jeét to the delays or periods refpedively
allowed for the fervice on inftituting the
action, according to the place of refidence
of the party who may poflefs fuch wri-
ting, to be produced as aforefaid. But
that in every caufe where the party may
appear by Attorney, the fervice of fuch
notice for producing any writing as
aforefaid, may be legally and fufficiently
ferved on the Attorney, appearing for the
faid party in the action, under fuch delay
for communication to his client, as may
appear reafonable.

8. It is ordered, that after iflue may be
joined, whether on the merits, or on any
collateral point in the caufe, for verifica-
tion of facts alledged, it fhall be compe-
tent for any party uniting in fuch iffue to
obtain an order and fet the caufe down
on the diary or ro// &’ Enquéte for examin-
ation of witnefles. And any party mov-
ing for further time, or a more diftant
day for fuch Enquéte or examination$fore-
faid, or the continuance and delay of any
Enquéte already appointed, fhall make the
grounds of fuch motion, upon oath, ftat-
ing in an affidavit, not only all the caufes
which have prevented or may prevent the
witnefs, or witnefles of fuch party from
attending, at the day moved for fetting
down the caufe and the periods when it
is expefted that fuch witnefs or witnefles
may be able to attend, but alfo particu-
larly depofe to what the party may be a-
ble or expedt to prove, by the teftimony
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of fuch witnefs or witnefles, and this, in
addition to all other matters incidental to
fuch affidavit for continuance of an FEn-
guéte or trial. And if any affidavit for
fuch continuance fhall not ftate the above
grounds and circumitances, it fhall not
be received or argued.

And it is ordered, that no fee or cofts
fhall be allowed, in taxation of cofts, in
the caufe for fuch affidavit.

9. That every caufe regularly fet down
on the diary or roll d’Enguéte, for the ex-
amination of witnefles, whether on the
merits of fuch caufe or on any collateral
iflue joined therein, the hearing and exa-
mination of the witnefles thall come on,
and be had at the day appointed, unlefs
good caufe be thewn to the contrary,and
fo infcribed on the diary or roll @ Enguéte
by the Court or examining Judge. And
on the part of the plaintiff, if no fuch fuf.
ficient caufe be thewn, he fhall be preclud.
ed from a further cay, and upon motion
in Court by the defendant for that pur-
pofe, the plaintiff ’s action, if the examin-
ation aforefaid was to have been had on
the merits, fhall be difmiffed, sauf 2 se
pourvair, with cofts to the defendant.
And if the examination was to have been
had on any collateral iffue, fuch ifTue thall
be taken and adjudged againft the party
firft tendering or raifing the fame with
cofts, by reafon of his default in not pro-
ceeding thereon,
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10, And on the part of the defendant, if
his witneffesthall not attend on the day ap-
pointed for examination on the merits, or
he be not ready to proceed, unlefs good
caufe be thewn for their non-attendanceé,
and fo infcribed on the diary, or Roll
& Enguéte, by order of the Court or éxa-
mining Judges, he fhall be precluded from
any further day for the examination of
witnefles, and the plaintiff may proceed
ex parte.

11. That no witnefs fhall be examined
on the part of any party in a fuit, but
fuch as have been fummoned’ to appear,
or do actually appear, and are called at
the day firft appointed, and (if not exa-
mined) whofe names have been infcribed
on the Diary for examination. Nor fhall
any motion, at any future day, be receiv.
ed for the hearing of any witnefles in the
caufe, who may not have been {o called,
and whofe name may not have been, by
order of the Court or examining Judg-
es, infcribed on the Diary, with permif-
fion exprefled to be examined at a future
period.

12. That if reafonable caufe be thewn
for the non-attendance of witnefles, on
the part of any party in a fuit, and a fur.
ther precife day be granted for fuch pur-
pofe by the Court or examining Judges,
and no attendance or examination of wit-
nefles thould take place at fuch day, the
party failing to bring forward or exa-
mine his witnefles, fhall bé precluded
from obtaining any further day for fuch

7

If defendant
be in default
plaintiff may
proceed ei
parte.

No witness
shail be exa-
mined, who
has not been
snbpenaed--
or appeared
on the first
day of the
Enf]uétt’. and
so inscribed

ontheDiary.

If a furthér
day be gran-
ted, it shall
be conclu-
sive, if no
cause shewn,
—and judg-
ment given
as directed
by art.9 &10
above.




12
examination, and judgment fhall be
awarded upon the cafe, conformable to
the iflue between the parties, as is diret-
ed by the gth and 1oth articles of thefe
rules.

13. Nor fhall any motion be received
for granting any further day to examine
any witnefs or witnefles, unlefs the party
fo moving fhall firft offcr 4nd be ready to
pay the oppofite party all the cofts that

and
the third day

shall be con- may have accrued to fuch party from the

tlusive,

inftitution of the action, to the period of
fuch motion. And if under fuch condi-
tion the Court or the examining Judges
fhall permit the examination of any wit-
nefs or witneffes in the caufe, the day to
be granted for that purpofe fhall be final
and conclufive, and judgment pronoun.
ced in the caufe, according to the courfe
of the Court, and its Rules of Praftice, in
fuch cafe provided.

i ;f»g:*;; 14. And mafmuch as the partial, as
ed and be- Well as the complete examination of wit-
i‘g:ﬂ“‘;“’wz‘l; nefles on one fide of a caufe, at one day ;
be received and alike examination of witnefles on the
senose -~ other fide at another day, is attended with
nesses. great inconvenience and frequent preju-
dice. It is ordered,that on calling on a caufe
from the Diary or Roll of Enquéte, for
examination ot witnefles and proceedings
therein, all the feveral parties fubmit.
ting thereto or not oppofing the fame,
thall be concluded as being fully prepared
for the complete and entire examination

of all their witnefles refpectively. And
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that no motion for delay in clofing®the
Enguéte, or for further examination of
any witnefs not attending, thall be receiv-
ed or heard, unlefs made previous to the
examination of any witnefs upon the
opening of fuch Enguéte.

15. And that if any party fhall move
for the continuance of fuch Enguéte, or
the particular examination of any wit-
nefs to be heard thereupon, it fhall be
under the feveral limitations and reftric.
tions, directed for the putting off a trial
or Enquéte,

16. And it thall be in the difcretion of
the Court or the Judges, attending to
make fuch FEnguéte, vnder the {pecial
circumftances of the cafe, where no exa-
mination may have been entered upon,
to dire& the entire continuance of the
Enquéte, and e+amination of 3ll the wit-
nefles to a future day ; in which cafe, the
party moving for fuch continuance, fhall
pay to the oppofite party or parties, the
cofts and expences of fummoning,and the
attendance of all the witnefles then at-
tending for examination. . Or,if no. fuf.
ficient caufe be thewn for granting a de-
lay,and the party moving for the fame
fhall refufe to proceed, the Judges, if the
examination were to be had out of Court,
may refer to the Court the confideration
of the default of any party, refufing to
proceed as aforefaid, and thereupon. the
Court will, upon fuch reference, or itfelf,
where the examinations were to have
been had in open Court, proceed to judg-
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ment according to the circumflances of
the cafe and default aforefaid, either in.
granting a delay or ftrigly enforcing the
penalties declared by the gth and 1oth ar-
ticles of thefe Rules on Engqutéte.

17. Provided always—that if any mo-.
tion may be made at the opening of any
Enquéte, whether in open Court or be.
fore Judges in vacation for the partial ex-
amination of a part of the witnefles in the
caufe, the oppofite party fhall havea right
to oppofe the fame, and infit on and ob-
tain the entire continuance of theEnquéte,
And thereupon have and obtain a full al-
lowance of cofts for e amining, and the
attendance of all his or their witnefles, ac.
tually attending to be examined.

And no further proceedings fhall be had
on the part of the failing party to proceed
as above faid, for the examination of his
witnefles, until all fuch cofts fhall have
been paid, as above directed.

18. And whereas by the Rules of Prac.
tice; no party in any caufe hath a right to
tax cofts againft an oppofite party, for
the  examination ‘of more than fix
witnefles upon any iffue raifed in
fuch caufe yet thé oppofite par-
ty is frequently put to charges and ex-
pences in refpect to the exatnination of
witnefles above the number allowed ; It
is therefore ordered, that no further exa.
mination of witneffes abgve the number of
fix, 4s aforefaid, fhall take place, unlefs the
party moving for the fame do firft tender
and pay ‘to the Attorney of the oppofite
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party fix fhillings and eight pence cofts
upon each witnefs fo to be examined,
above the number aforefaid. Nor fhall
any cofts be taxed to any Attorney as be-
tween Attorney and client for the exa-
mination of a greater number than fix
witnefles, on any iflue as aforefaid.

19. And it isunderftood and direéted,
that all the above rules fhail be equally
applicable to parties on a crofs caufe, or
wherein the defendant may conftitute
himfelf an incidental plaintiff, and the
original plaintiff thereupon become the
defendant in fuch incidental demand; and
alfo in caufes of intervention, or oppo-
fition.

20. And it is declared and ordered, that
fhould the Court or the Judges, examin-
ing witnefles on any Enquéte appointed,
adjourn or continue the fame over to a
future day, that the day to which fuch ad-
journment fhall be made, fhall be taken
and confidered as making part of the day
from which fuch adjournment or con-
tinuance was made, and the feveral rules
abovementioned fhall be applied accord-

ingly.

21. And if on the day of Enquéte, to be
taken before any Judges in vacation, any
party is not enabled or does not proceed
to the examination of his witnefles, or
any part thereof, and intends to claim a
right for fuch examination at a future
day, by reafons or caufes to be offered to
the Court for that purpofe~It is ordered,
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pt day of ‘that fuch party be held to move the

;‘ifmf;f;iiﬁff Court on the firft day of its fitting, after

examination, {y;ch Enquéte {o appointed in vacation, to

Be eonclud- be admitted to examine fuch witnefles a5
thand fore- could not have attended at the day of
closed s+ - H . y h ﬂ'l f- f
‘& judgment FEnquéte appointed, and to them fhew fuf:

oy be & ficient caufe for fuch examination of wit-

en upon the . : -

o or 10th nefles, otherwife the party fhall be con-

f{_‘}'{p;‘l,“:he cluded from any claim or_the e amina.

circamstane tio[‘l of witneﬁés in the cafe. i‘_’:nd the

coe o above gth or 1oth Rule fhall be applied
to the circumftances of the cale for Jjudg-

ment,

SECTION XXVIII.

Of Commissions Rngafoire;.

1. IT is ordered, that whenfoever any commiflion
Rogatoire may iflue to perfons, not being Judges or
Judge of any of His Majefty’s Courts of record: in
this province, the fiid commiilioners fhall at tfieir
firft meeting for the purpofe of executing the fuid
commiflion, adminifter the Oath No. 1~heareafter
mentioned to each other, and alfo the Oath No. 2,
to the clerk or clerks named and appointed, by the
faid commiffioners for the faithful performance of
their refpeétive duties in the execution of the faid
commifiion,  And that there {hall be annexed to
every fuch commiffion 3 copy of the faid Qaths, fo
to be adminiftered,and of the Qath to the witnefles
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to be fworn by the commiffioners; which faid
Oaths fhall be delivered to the Prothonotary of this
Court, with the interrogatories and the infiructions
directed by the 3d and 4th articles of this rule, for
the execution and return of the faid commiffion, to
be annexed to the commiffion.

No. 1. Oath to be administered to each of the
several commissioners by themselves respec-
tively.

« YOU fwear, that you will according to the
¢ beft of your fkill and knowledge, truly, faithfully
¢ and without partiality to any or either of the
< parties in this caufe, take the examinations and
« depofitions of all and every witnefs and witnefles,
¢ to be produced and" examined by virtue of the
« commiflion hereunto’ afninexed, upon the interro-
¢ gation hereunto alfo annexed, now produced and
« Jeft with you, and you fhall not publifh, difclofe,
¢ or make known, to any perfon or perfons what-
« {gever, except to the clerk or clerks, to be by
« you employed and fworn to fecrecy in the exe-
¢ cution of this commiflion, the contents of all or
¢ any of the depofitions of the witnefles or any of
¢ them, to be taken by you and the other commif-
¢ fioners, in the faid commiffion named, or any of
¢ them, by virtue of the {aid commiffion, until pub-
¢ Jication {hall pafs by rule or order of the Court of
« King’s Bench for the diftriét of Montreal.”

SO HELP YOU GOD.




......

No. s. Oarh to be administered by the commis-

sioners to the clerk, appointed for taking and
transcribing the answers of witnesses, E5e.

“ YOU fwear thit you will truly, faithfully and
* without partiality to any or either of the parties
“in this cause, take and write down, tranfcribe
*“ and engrofs the depofitions of all and every wit.
“ nefs and witneffes, produced before and examined
“ by the commiffioners, or any of them named in
“ the commiffion hereunto annexed, as far forth as
* you are directed and employed by the faid com-
** miffioners or any of them to take, write down, or
““ engrofs the faid depofitions, or any of them. And
¢ you fhall not publifh, difciofe, or make known, te
““ any perfon or. perfons whatfoever the contents
* of all or any of the depofitions of the witnefles,
“or any ‘of them, to be taken wrote down tran{-
* cribed, or.engrofled by you, or whereto you
* fhall have recourfe, or be any wife privy until
* publication fhall pafs by rule, or order of the
* Court ot King’s Bench, for the diftrict of Mon.
% treal.

SO HELP YOU GOD.

2. It is ordered that whenever there may be any
fuch commiffion Rogatoire to be executed by com-
miflioners as aforefaid, the feveral interrogatories
to beput to a witnefs produced (after he hath
been duly fworn) by the faid commiflioners fhall
be propofed and declared in their. regular order 5
and that the anfwer of the witnefs fhall be taken
down by the clerk, toeach interrogatory, previs
ous to propofing, or making known a fecond, or
any further interrogatory and fo continued until
12y be clofed,

the wholg exXamination n
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3. It is ordered, that after a witnefs hath been
fworn, his examination fhall be taken in the marner
above faid, in the prefence of at leaft two of the
commiffioners named in the commiffion, and if the
faid commiffioners fhall have been named the one
half on the part of the plaintiff, and the other haif
of them on the part of the defendant, then in the
prefence of two of fuch commiffioners, one of
whom may have been named on the part of the
plaintiff and the other on the part of the defendant,
if the faid comnmiffioners on the part of each party
as aforefaid fhall attend for that purpofe ; but in
cafe of refufal, or non attendance, the examination
may be had and taken before the two commiffion-
ers ready to attend and execute the faid commiflion,
and that no perfon or perfons fhall be prefent at
the examination of any witnefs but the commiffi-
oners fo examining the witnefs and their clerk.
And that previous to the examination of any wit-
nefs, the commiflioners aforefaid fhall adminifter to
each witnefs the Oath following.

€ YOU fwear, that you will true anfwers make
%¢ to all fuch queftions as fhall be afked of you on
< thefe interrogatories, without favour or affection
“ to either party, and therein you fhall fpeak the
« truth, the whole truth, and nothing but the
* truth.”
SO HELP YOU GOD.

4. That after the execution of the commiffion
may have been comgleted, the commiffioners exe-
cuting the fame fhall bind and attach to the wnf
or commiffion, all the feveral examinations of the

witnefles, and all writings prodaced and to which
B




the faid examinations may refer. . And alfo annes
to the commiffion a lift of the witnefles examined
(which fhall be figned by the faid commiffioners)
together with the feveral oaths adminiftered and the
inftructions tranfmitted with the commiffion pre-
vious to executing the fame ; and after the fame
may be infeparably bound together under their
feals. They fhall certify, on the back of the com-
miffion, their return of the execution of the faid
writ. The fame fhall then be put under a cover
and {caled up directed to one of the Prothonotaries
of this Court, and the title of the caufe, and names
of the parties in the fuit fhall be thereon infcribed,
and thefe words added, “ A commiffion Rogatoire,”
erecuted and returned by naming the
commiflioners who had executed the fame.,

5. IT is ordered, that previous to the publication
of any commiflion Rogatsire that may have been
executed within this province, or in the province
of Upper Canada, by commiffioners, not being judges
of His Majefty’s Courts of record in this province,
an affidavit thall be made before one of the Judges
of this court by the perfon, holding fuch commiffion
& return, of his having received the fame from {fome
one of the commiffioners therein named, for the,
purpofe of being returned into this Court, to be of
record ; and that the faid commifiion is in the fame
Rtate and condition as when fuch perfon received
the fame for return, as aforefaid.

6. That notice fhall be given to all the parties
concerned in the faid commiffion and return of
any motion to be made for the publication there.-
of, and all objections which can then be made to
fuch commiflion and return, fhall be raifed and
heard prior to fuch publication.
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#. It is ordered, that in any caufe where the de-
fendant may have appeared either perfonally, or
by an Attorney ¢ f this Court, (except in cafes when
a defendant may be :n default for not pleading,
or otherwife) no commiffion Rogatoire thall be
granted until after iffue may be jeined between the
parties on the merits. And that after the iffue
may be joined, as aforefaid, either party, who may
be delirous of obtaining fuch commiflion, fhall
move for the fame, within four days after iffue may
be joined as aforefaid, if in Term, and if in vacatie
on’ by application, within the period aforefaid, to
two of the Judges of this Court, who may grant
an order therefor, to be fued out within fuch time
as may be confidered reafonable at the period of
applying for the fame on the reguéte, or petition of
fuch’ party, to be filed of record in the caufe.

And that no commiffion Rogatoire fhall be grant.
ed, in any caufe as above, unlefs moved or applied
for within the period aforefaid.

And upon the order being made for iffuing any
commiffion, as aforefaid, the party obtaining fuch
order fhall forthwith, and without delay, {ue out
the faid commiffion, and expedite the due execution
and return thereof ; otherwife it fhall be compe-
tent for the oppofite party to proceed in the caufe
as if no fuch commiffion had been moved for, or
granted.




SECTION XXIX.

Of Faits S Articles.

L. WHEREAS parties in fuits are entitled tq
@btain an examination of the refpective fuitors up-
on Faits & Articles that may be deemed relevant
(pertinens ) to the matters in conteft, provided
that the fame may be requird and had, ¢ sans re-
Ygrdation de Pipstruction et fjugement,” to the end,
therefore, of pieventing delays by undue applica-
tions for fuch examinations : It is ordered, that
Faits &9 Articlss may be moved for and had « en
fout éiar de cause,” that is to fay, at any time after
fiiing the declaration until clofing the Enguéte ; pro-
vided that every party who, on the laft day ap-
pointed for the examination of witnefles, may
move to examine the oppofite party on Fairs &
Articles, do apply for the fame to be had in a rea.
fonable delay, “ sans retardation du Jugement” and
that a day be at the time of fuch application fix-
ed and appointed for that purpofe, and the party
fo applying fhall be thereby concluded ; and that
no examination on Faits & Articles thall be grant-
€d, or had in any caufe after the evidence may
be clofed, nor after a venire Jacias may have iffued
for fummoning a Jury in any caufe appointed for
fuch trial, unlefs upon fpecial circumftances that
were not, or reafonably could not be prefumed
to be in the knowledge of the party fo applying

for any fuch €Xamination, after the period above
mentioned. :

2. That every permiffion for the examination
of any perfon on Fyits ¢ Articles, together with
3 copy of the feveral articles to which the party is
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required to anfwer, fhall be perfonally ferved on
the perfon enjoined to anfwer fuch Faits & Ars.
¢les, unlefs in cafes where the party in the fuit,
who may be enjoined to an{wer, as aforefaid 3
may have appeared in the faid fujt perfonally, or
by an Attorney of this Court, in which cafe, a
fervice of the order and acopy of the Faits & Arti.
des as aforefaid, at the actual dwelling houfe
and domicile of the party, may be held to be
fufficient for Proceedings thereon,

SECTION XXX.

Of Trial by Jury, and the several Proceedings

thereon.

WHEREAS, trials by Fury in certain civil ac-

 tons, upon issue Joined by the parties Jor such
trial, may be lawfully bad in this Court S
the end of ascertaining the right of such trials,
to prevent delays in Striking Furies, and declare
a certain regular course of procecding therein,

1. IT is ordered, that every fuit or a&ion to
be inftituted, where any plaintif may be de-
firous of fuch trial, the fame fhall be moved for
by the plaintiff on the day of the defendant’s
appearance.

2. And whenfoever any defendant.may be de-
firous of a trial by Jury, and entitled to the
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fame by law, he fhall, at the time of pleading |
an iffuable plea, conclude therein to the conntry. :

. That in every cafe when a plaintiff may, on
the defendant’s appearance, move tfor, and be en-
titled to, a trial by Jury, the defendant in pleading
an iffuable plea to the merits of the action fhall -

1 therein conclude to the country, and the plaintiff
i fhall, in replying to the merits, in like manner take
iffue to the country.

4. That every defendant, who may be defirous
of a trial by Jury, fhall at the time of filing his
J plea, and previous to filing the fame, pay into the
! hands of the Prothonotary of this Court the fees
| which the Jury may be entitled to reccive upon |
their attendance or verdi¢t when made and ready
to be delivered. - And the plaintiff, at the time of
and before fuing out a Venire Facias, fhall in like
manner pay into the hands of the Prothonotary
the fees of the Jury as aforefaid. - And cither par-

. ty failing to pay the fees aforefaid, the Prothon-
E otary is hereby directed not to receive the plea nor
iflue the writ of Venire Facias aforefaid. i

4 Of Striking 1. That whenfoever a regular if-
. the Sury. } flue may be joined in any caufe
where, by law, and underan or-
der of the court, the trial thereof may be had by
Jury, the party applying for the fame thall give
notice to the adverfe party, or his Attorney in
Court, which notice fhall not be lefs than twenty
four hours; to attend at the office of the Protheno-
tary for the purpofe of firikinga Jury in the caufe.
And the Prothonotary, at the time of fuch attend-
ance, and in the prefence of the partics, or their
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Attornies, fhall from the Book of Jurors regularly
made and depofited in his office, and from the Iift
of fpecial, or other Jurors, as the cafe may require,
make a roll or lift of forty eight names, from
which the plaintiff, or defendant, or. their attornies,
fhall alternately firike a2 name to the number of
twenty four, and the remaining twenty four per-
fons fhall form the panel to be annexed to the veni-
re Facias, or fummons ; and upon which writ they
fhall be feverally fammoned to appear for the trial
of the iflue joined, and a Jury therefrom may be
legally impanelled and fworn.

2. And whenfoever the plaintiff’s or defendant’s
Attorney . may not attend to ftrike the Jury, as a-
forefaid, or may, if attending, refufe to ftrike the
names of Jurors to form a panel upon which a
venire Facias may iffue, the Prothonotary fhall ftrike
the names of Jurors from the lift of Jurors in place
of the Attorney not attending or refufing, as afore.
faid.

3. That the iffue or iffues in any cafe formed, for
the trial and verdic of a Jury, fhall not be altered
to be tried by the Court, unlefs improperly formed
to be tried by a Jury.

Of Defendant’s De- } And in every cafe where a

Jault to Proceed. plaintiff or defendant, apply-
ing for and obtaining an or-

der for a trial by Jury, fhall during the fpace pf two
days after iflue joined,neglet to proceed therein,and
to give due notice to the oppoling party to attend
and ftrike the Jury as above faid, or fhall not at-
tend to ftrike the faid Jury, or not take out a veni-
re Facias to fummon the faid Jury, the plaintiff, or




------

his Attorney may give due notice to the defendant
to attend and firike fuch Jury, and may, after du.
ly ftriking the fame, in manner as above faid, take
out a venire Facias and proceed to obtain a trial in
the caufe, in the fame manner as if the order for
fuch Jury had been obtained at the plaintiff’s in-
ftance.

Of Notice And ‘aftér ftriking the jury, as a-
of Trial. \ foreaid, due notice of trial fhall be

gien by the party applying for
fuch Jury, or fuing out the Venire Facias, to
the oppofite party, or by the plaintiff in cafe of
the defendant’s neglect as above faid, two full
days, at leaft, before the trial fhall be had.

Of the And the writ of Venire Facias

Venire Facias. { fhall be iffued four days, inclue

five, and the Jury be fummoned

twenty four houts before the return of fuch writ
and trial of the caufe.

Of Evidence That each party be admitted to
to the fury. \ adducein proof,as well the writ-

ten documents filed in the caufe
whereon the a&tion or defence may be founded, as
all fuch other written evidence or verbal teftimony
as legally in the due courfe of trials by Jury may
be offered and given in evidence, But no part of
which written evidence, except fuch as may be




filed agrecable to the rules of practice, and whereon
the demand or defence may be founded and refer.
red to in the pleadings, fhall be filed in the caufe, or
make part of the record.

/4 That in every cafe, fo foon as the Jury
Verdict. { may be fworn, the parties, planoff and

defendant fhall be called, and it neither
fhall appear, the Jury fhall forthwith be difcharged.
But if the plaintiff thall appear, and the defendant
fhall not appear, his defaulc Thall be récordéd, and
the evidence of the Plaintiff Thall be heard bx parte
and the verdi&t of the Jury takeh thereon unid
judgment entered; as to law and juftice wiay pee-
tain,

Of Non] 1. Aund if the defendant being fo-calt-

Suit. j ed fhall appear, and the plaintiff being

called fhall not appear, the default of

the plaintiff {hall be recorded and judgment of non

{uit thereupon instanter entered, diﬁ_niﬁing the

plaintif’s action, seuf @ se pourvoir, with cofis ta
the defendant.

2. That in every cafe in which a_Jury fhall be
fworn, and the plaintiff fhall chufe, at any time be-
fore the verdiét of fuch Jury fhall be given, to be-
come non fuit, and for that purpofe fhall withdraw
from the Court, the plaintiff fhall be called,
and if not appeating, the default fhall be recqrded,
and judgment of non fuit thereupon entered instan-
ter, difmiffing fuch plaintifi”s action, sauf @ se pour-
woir, with cofts to the defendant.

9
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SECTION XXXI.
Of New Trials.

THAT all motions for New Trial: fhall be made
previous to any motion in arreft of judgment, and
within four days, exclufive of the day of Trial af-
ter verdict had, if fo many days remain in theTerm;
and if not, then on the firft day of the ne t Term,
and after two full days potice to the adverfe party,
or his Attorney in Court; and every fuch notice
thall briefly e prefs the feveral grounds of, or caufes
upon which, fuch New Trial is to be moved for as
aforefaid. And every fuch motion that may be fo
made, under notice as aforefaid, and duly entered
as herein after directed, fhall be fully heard without
further delay. Provided, that no” motion in the
caufe has been previoufly made in arreft of judg-
ment ; as no motion for a New Trial will be ad-
mitted in any caufc, after a motion in arreft of
judgment.

SECTION XXXII.
Of Arrest of Fudgment.

THAT each party in a fuit having a right to
move any matter in Arreft of Judgment, fhall be
obliged to make fuch motion, and may be fully
heard thereupon, under the like notice and caufes
therein afligned, and within 2 like period of time
as is above ordered to be obferved in all motions
for New Trials, and not otherwife,
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SECTION XXXIII,

Of the Entry of Motions for New Trial, or in
Arrest of Fudgment,

THAT a copy of every notice of motion to be
made for a New Trial, or in arreft of judgment, as
above is exprefled, fhall be filed in the caufe with

) the Prothonotary, three days inclufively, before the
day on which the motion is to be heard. And the
Prothonotary fhall enter, or exprefs the fame in
the Judges’ Book, or lift of caufes, two whole days
before the hearing of fuch motien.

SECTION XXXIV.
Of Peremption, or discontinuance of Actions,

WHEREAS great delays do often arise in ¢the
prosecution of suits before this Court, some of
which remain pending therein, even after the
matters in litigation have been settled by the
parties, whereby the number of suits is unne=
cessarily accumulated—It is therefore ordered,

1. THAT every fuit now pending before this
Court, by original adion, oppofition, or interven~
tion, or which may hereafter be inftituted, or made

therein, and in which no proceedings fhall be had
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in open Court, or upon order of this Court for
two fucceeding Terms, fhall be deemed and taken
to be deferted by the plaintiff, or party profecuting
the fame, or interefted therein, and thereupon be
difmifled with cofts, upon the laft day of:.the fecond
Term, in which no proceedings fhail he fo had, or
any {fubfequent day in Term thereafter, upon mo-
tion for that purpofe of any of the parties concern-
ed. And.on default of fuch motion the Court will
ex_officio on the fame day, or atany {ubfequent day,
di{mifs fuch fuit, oppolitipn, intervention, or other
¢laim, but without cofis to either party.

2. And inasmuch as every plaintiff, or deman-
dant, fhould be bound to profecute his claim within
a reafonable time to a final conclufion :

It is ordered, that no caufe fhall remain on the
records of this Court, for the purpofe of any fur-
ther proceedings therein being had after twelve
Terms from the inftitution of fuch ation,or de-
mand (of which the Term,in which the fame was in-
ftituted fhall be accounted one)unlefs fufficient caufe.
be thewn to the contrary. And that either party
intercfied in the caufe may, on the firft day of the
thirteenth 7T erm, or at any other fubfequent peri-
od, move. for a judgment, declaring an abfolute
peremption. in -the faid caufe, and: difmifling the
fanve as aforefaid, or. this Court ex ¢fficio, upon the
certificate of thé Prothonotary that the faid caufe
has been. entered in this Court during twelve
Terms, as* aforefaid, will difmifs fuch caufe, and
Z(l%iUdge an ablolute-peremption of the fame, with
cofts. -




SECTION XXXV.

of Executions.

1. THAT no execution fhall iflue on any judg-
ment of this Court, fubjet to appeal, until after the
expiration of fifteen days from the date of fuch
judgment. Nor for the fpace of twenty days from.
the date of fuch judgment, where the party, mean-
ing to appeal therefrom, fhall have lodged good and
fufficient fecurity to profecute the fame with effect.

2. That whenfoever no execution may be fued
out within twelve months from the date of any
judgment whereon. execution might have iflued,
or whenfoever twelve months may have elapfed
fince the date of the return of any execution, no
writ of execution fhall be: fued out, until after a
Rule Niii be obtained, and regularly ferved on the
party debtor by fuch judgment, to thew caufe, if
ary he hath, why an execution fhould not ifiue, to
levy from the debtor the amount of fuch jucgment,
or any part thereon, due and unfatisfied.

3. And whereas. it is proper, that all the evi-
dence of record, whereon any judgment may have
been made, thould appear in the faid record, fo
long as the judgment remains unfatisfied, and any
execution to be fued out thereupon—It is further
ordered, that no writ of execution do iffue on a
judgment, in any caufe wherein the {everal exhib-
its and evidence filed in the faid caufe ; may not
remain of record, either by the original evidence,
or {uch authenticated copies thereof, as this Court,
on hearing the party applying to withdraw fuch
original, may have {pecially ordered.
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4. That a feparate book and regifter fhall be
made and kept by the Prothonotaries, of all execu-
tions which may be iflued from this Court, {pecify-
ing therein the defcription of the writ, and againft
what it may be particularly directed, the parties in
the caufe, the number of fuch caufe, the name of the
attorney or perfon at whofe inftance the writ may
iffue, the amount to be levied by virtue thereof, the
caufe of altion, the date of the judgment on which
the writ may be founded, the day on which the
writ may iffue, and the period of the return
thereof ; and to which Regifter fhall be annexed,
at the end, and in the fame book, an alphabetical
Index, referring to the parties and execution that
may have been iflued, as aforefaid. And that no
execution do ifflue from this Court, until after an
entry thereof fhall have been made in the regifter
aforefaid, in the manner above directed. That all
the Attornies of this Court, or perfons having fuits
therein may, at all times, during office hours, have
free accefs to the faid regifter, gratis,

5. That no execution, taken out to levy monies
from the chattel§ of any debtor, fhall be made re-
turnable ata period beyond the next enfuing Term
of this Court, after which fuch execution way if-
fue. © And on the back of every execution fhall be
indorfed the number of the cafe, or record of the
caufe, on which fuch writ fhall have iflued.

6. That no executions fhall iffue to levy monies
from the real estate of any debtor, (not efpecially af-
fenting thereto,) until after a return of an execu-
tion to levy the amount of fuch Judgment from
the personal estate of the debtor., :

7- And whereas inconvenience and hardthip may
arile to creditors, by a delay for a day in Term to
return a writ of I7. fa. to levy monies from the
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chattels aforefaid, and whereon no chattels have
been attached, or fuch only as may in part fatisfy
the plaintiff’s debt. It is permitted that fuch writ
of Fi. fa. may be returned in vacation, after due
diligence in the execution thereof, to be certified by
the returning officer, and whereupon an execution
may iffue to levy from the debtor’s real eftate.

8. Whereas doubts have arifen on the right of
a yudgment creditor, who may have caufed his
debtor to be arrefted, according to law, and may lie
in prifon, undet fuch arreft, to obtain a writ of
Capias ad satisfaciendum, whereby the debtor may be
charged in execution, for the payment of a judg-
ment obtained.

It is ordered, that, upon every final judgment
obtained againft any perfon, who may be in prifon
under procefs of Capias or attachment, or a fur-
render of the debtor, who may have been attached
or held to bail, the judgment creditor may, after
fifteen days from the date of fuch judgment, ob-
tain from the Prothonotary of this Court, a writ
of Ca. Sa. againtt the debtor, for the amount of the
judgment aforefaid, unlefs the debtor, defendant,
fhall have lodged good and fufficient fecurity in the
Prothonotary’s Office of this Court, to profecute
an appeal from the faid judgment ; in which cafe
no Writ of Ca. Sa. fhall ifflue. And every perfon
who may lie in Gaol under a writ of Capias ad res-
pondendum, or be committed after a furrender by
the debtor or his bail, and not be charged in execu-
tion upon a writ of Ca. Sa. within two days after
the period at which the plaintiff might legaily
have had and obtained fuch a writ, to charge the
debtor, every fuch debtor, held and detained in
Gaol, under a writ of Capias od respondendum, or fur-
render as aforefaid, fhall and may be difcharged by
the order of this Court, or of any one of the Judg-
es thereof, in vacation,
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SECTION XXXVL

Of the Sheriff s Qffice, Upon the receipt and return
of writs, And of levies and sales,
under Execution,

1. IT is ordered, That the Sheriff of this dif-
trict do return all Writs, Eecutions and Procefs to
him direéted, at the return day exprefled in fuch
Writ, Procefs, or Execution, refpectively, which
regularly may be done without any fpecial rule, or
order for that purpofe.

2. That whenfoever the Sheriff of this diftrict
fhall, by virtue of any Writ of Execution, or Ex-
ecutions, fell any Chattels, or Real Eftate of one
and the fame debtor, he fhall, by his return, diftin-
guifh, how much he has levied and made from the
fale of chattles, or perfonal property, and how
much from the fale of Lands and Tenements, or
Real eftate ; and if Real Eftate, to whom {old, and
the conditions on which the fame may be fold.
And fhall alfo ftate, by his faid return, an account of
the particular difburfements, as well upon the fale
of the perfonal, as upon the Real Eftate, and there-
in fpecify his feveral charges for fees allowed by law.

3. And whenfoever the Sheriff may, in virtue of
any Execution, or Exeécutions, attach and feize va-
rious and different Real Eftates, of one and the
fame perfon, in order to levy and fatisty one, or
more judgments, he fhall expofe the fame to fale
feparately, and, when fold, fhall, in {fo far as may
be, keep feparate and diftin& the feveral difburfe-
ments, fees, and charges, about the fales thereof,
in the manner before direéed.
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And, in theé fale of chattles and perfonal proper-
ty, he fhall in the fame manner expofe the {fame to
fale, by fo many lots and parcels, as may be moft
likely to produce the beft price for the chattles fo

to be fold.

4 ‘That the Sheriff do keep a book of regifter
of all writs of execution that may come to his
hands for levy and execution. That therein fhall
be fpecified the defcription of each writ of execu-
tion, the names of the parties, the number of the
cafe, the name of the Attorney, or perfon by whom
fuch writ fhall have been fued out, the amount to
be levied, under and by virtue of the faid writ, the
date of the judgment; whereon {uch éxecution if-
fued, the return day thereof, and the day on which
the fame fhall have been returned into the Pro-
thonotary’s office, the amount levied, the means by
which the fame had been levied, the day of fale
and, if real eftates, to whom fold, and as well the
amount of difburfements as of his fees, upon the

levy aforefaid.

And upon the fales of all real eltates, where any
oppofitions iay be made, 2 {eparate book of regif-
ter {hall be kept wherein, in addition to the above
entries, he do infert on the faid regifter the nature
of the oppofition made, and the day of receiving
the fame, the name of the Attorney, or perfon by
whom fuch oppofition may be made, and, if with-
drawn, the time of withdrawing the fame. That
he do indorfe on all oppofitions, filed in his office,

the period of recciving the fame:

And on the return of every execution, whereon
there may be oppofitions filed,he do make a {chedule
thereof in their regular order, according to the
time, and in refpect to other oppolitions in the

fame cafe, and if any oppofition hath been with.
10
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drawn, he do ftate the fame; and alphabetically
mark and ftate the feveral oppofitions in his re.
turn aforefaid.

5. That all the Attornies and fuitors in this
Court interefted in the levy of monies, under writs
of execution, may have at office hours, free accefs
gratis, to examine the regifter of the Sheriff abave
directed ; and more efpecially to. examine all the

feveral oppofitions to the levy of any monies on
fales of chattels or real eftate.

6. That toieach of the faid Regifters be annexed,
at the end thereof, an alphabetical index or refer.
ence to the feveral caufes and entries therein made.

7+ .And that the Sheriff do, on the firft
day of January, every year, return into the Pro-
thonotary’s office, a correct copy by him figned, of
the book of Regifters of exccutions above direcied.

/ SECTION XXXVIi.

OF Oppositions to the Sale of Effects and Erfafe!
seszed by Execution, or fo° the Distribution
of the Proceeds of such Sales.

WHEREAS it is nceessary to provide, in so far as
may be,such rules and priers as may direct a reg-
ular and speedy course of discussing and adjudg-
tng upon all ofpositiens that may be made to the sale




of personal or real estate, seized and attached
upon writs of execution ; And to the end of
preventing the delays, expence, and injustice
which creditors may sustain, through the means
of illegal, vexations and groundless oppositions,
made to frustrate the payment of just debts i—
1t is therefore ordered,

THAT all oppofitions which may be made to
the levy and fale of any perfonal or real
eftate, which may be attached or fcized up-
on any execution iffued out of this Court, and
whereby any party, fo oppofing, may claim a right,
either to have any fuch feizure declared null and
void, or a right of charge or incumbrance of what
nature foever upon the fame, fhall fuccinétly ftate,
in fuch his oppofition, all and evéry ground or
caufe thereof, and to which he may pretend to have
right of what nature foever. And the {aid oppo-
fition fhall contain a clear defcription and election
of the oppofant’s Domicile.

And where the feizure may be of any real eftate,
and the oppofition be made.

\}1 fin d’annuller, or

« 4 fin de distraire, oT
A fin de charge—the fame fhall be made before

the fale of the realties, or where the oppofition
may be againit the fale of any chattels, the fame
fhall be made before the fale of any fuch perfonal
citate.

And where the oppofition may bé @ fin de con-
server, whether upon the proceeds of a real or per-
fonal eftate, the fame fhall be made cither before,
of within twenty-four hours after; 'the return of the
writ of execution, under which faid lands or chats

tels may be fold, and not otherwife.
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And no oppofition fhall be prefered, or admitted
to be made, by the fame perfon, or others in his
behalf, for any rights or claims which he may pre-
tend to have, touching any f{eizure, as aforefaid,
and that could have been claimed or made at the
period of preferring the original or firft oppofition,
in the manner above directed.

2. That every perfon, wha may prefer and make
any oppofition as aforefaid, fhall file with the Pro-
thonotary, his declaration or ftate of the feveral
claims, or moyens d’opposition to be made, after due
notice given to file the fame, and in which fhall be
clearly ftated all and every his caufe or maoyens d’gp-
position of what nature foever, and whereon a full
anfwer or plea may be made and iflue taken, and
that no other or further oppofition, claim or moy.
ens {hall be made by or reccived from the fame per-
fon, to the {fame levy and feizure.

3. That every perfon, who may file any fuch
caufe or moyens d’opposition, fhall, at the fame time,
make an eleétion of domicile in this city, if the
firft election made, as aforefaid, be not in this city,
and failing {o to do, the officc of the Prothonotary
fhall be taken as his domicile or place of abode, to
every legal intent that may be requifite, touching
the proceedings of the Court to be notified to the
perfon fo oppofing.

4. That every perfon, who may filc any fuch dec-
laration, or claim, or moyens d’opposition, {hall, at the
fame time, file in' the fame office the feveral deeds,
documents and writings, or certified copies there-
of, which may be in his power or pofleflion, and
whereon the feveral rights, claimed by the faid

moyens, are to be maintained, together with a cer-
tilied lit of the fame.



¢, That the perfon, at whofe inftance any feiz-
ure may have been had, or others interefted in any
oppofition to the fame, fhall take communication
of the faid declaration or moyens, and the feveral
documents fo filed as aforefaid, and make anfwer
thereto, within three days from the day. of filing
the fame, and under the like rules that a defendant
is bound to plead to the merits of a caufe.

6. And it is further ordered, That all and eve-
ry the rules of this Court, refpecting original fuits
and the courfe of proceeding therein, in fo far as
the fame may be applicable to claims preferred by
oppolfition, {hall be ftriétly adhered to, as the rules
for proceeding thereupon-

7. To the end, that all perfons interefted in the
levy and returns of exccutions to be iffued out of
this Court, may be informed when fuch returns
are made—It is ordered, that the Prothonotary of
this Court do,. from time. to time, on every day
when any execution may be returned by the She-
yiff, and filed of record, fix and place to public
view, in his the faid Prothonotary’s office, a lift of
fuch returns, exprefling the names of the parties,
plaintiff and defendart. That the rules of this
Court refpecting oppofitions to be made after the
return of executions, fhall be confidered to apply
to the period that the faid lift was fo affixed by the
Prothonotary, in the office aforefaid.

SECTION XXXVIIL

of Proceedings in respect 1o Appml;.

1. THAT on the allowance of every writ of ap-
peal, the Prothonotary in making Up the record,
for a due return to (uch writ, do mark numerical-
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ly and progreflively, in the regular courfe of pro-
ceedings had in fuch caufe, every paper filed of
record in fuch caufe; beginning with the writ
of fummons, and continuing the fame mark
at the head of each feparate paper until the whole
be concluded. That he do then make o6ut an In-
dex;, or lift of reference to the whole, to each by
number, title; and difcription undér his fignature
to be annexed to fuch record, previous to the re-
turn,

That he do preferve and file in his office a copy
of fuch lift, or Index of the feveral papers fo to be
tranfmitted with the record.

2. That upon the return of the record, fo tranf-
mitted in appeal, he do enter on the regifter of
this Court, a copy of the judgment made in ap-
peal, with a reference to the fame as making part
of the record in fuch cafe.

3+ That the Prothonotary, do keep 2 book to be
entitled  Causes and Fudgments in Appeal,” where-
in fhall be entered the title of the caufe, or names
of the parties, the No, and Term, at which the
fuit was profecuted, the fubject of the demand, an
abfiract of the judgment, and the day it was given,
the period of the appeal, and an abftra of the
judgment in appeal : To which book fhall be an-
nexed an Index of alphabetical reference to th epar-
tics and caufes {0 adjudged.
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Affidavit.
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Sect. Page.

UPON which a Capias ad. resp. may be applied
for' under the flat of a Judge, to be filed before

the writ iflues - %
A’pp& Is.
Of Proceedings in refpe& to ¥ A
Dire&tions for making up the reeord - =
Appearance,

Upon every appearance of a Defendant in perfon,
to defend any acion, fuit, or rule, he fhall, at
the time, make an Election of Domicile in the
town of Montreal, and where he may fail to ele&
fuch domicile, Plaintiff may proceed’ by a regular
fervice of Rules upon him, in the Prothonota-
ry’s Office. - -

No appearance to be withdrawn by an Attorney,
without due notice to his client, and leave of the
Court. - ~ - x =

Arbitres.

No reference to be made to, by Rule or erder, or
by confent before iffuc joined, and then only of
the matter to which fuch Iffue fhall relate.” =

8 16

-
o
ARY )
‘80
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No Iffue in writing to be raifed upon the report
of any, unlefs {pecially ordered by the Court, but

the fame to be verbally heard on motion, &

Arrest.

Of judgment, motion for, when and how to be made,
Prothonotary to enter the fame in the Judges Book.

Attachment.
No writ of, to be iffued before affidavit filed.
How to be indorfed. i 5 %
Attornies.

Every Attorney employed to enter an appearance
for any perfon in any fuit shall enter fuch ap-
pearance immediately after the opening of the
Court, at the return day of the procefs. -

No Attorney fhall fign any writ or declaration, nor
appear for, nor defend any perfon in this Court,
unlefs he may be duly authorifed fo to do. -

Evcry Attomey who may accept a warrant to ap-
pear, and wilfully negle& fo to do, fhall be fuf-
pended from the roll and pradtice of an Attorney.

No Attorney to countermand and withdraw his ap-
pearance, without due notice to his clientand leave
of the Court. = = -

No perfon fhall change, fhift, or withdraw his At-
torney, in any caufe, without a rule of this Court
or an orderof a Judge, after due notice to the
adverfe party or his Attorney. -

Every Attorney fubftituted in the- place of another
shall take notice of and be bound by all rules and
proceedings, to which the former Attorney was
or would have been liable. - -

An Attorney who fhall appear-for any-party in
a fuit thall be held and taken to be the Attorney
of fuch party, in all matters and proceedings
collateral and incidental to fuch fuit, as well
after .as before final judgment: This rule not
to extend tofuch proceedings after judgment as by
{pecial rules may require perfonal notice to a de-

o Uonoag
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ib
ib

ib

ib

ib
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ib
ib

16
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14
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ib
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Sect. Pages

fendant on a judgment obtained, a5 rules Nisi
for renewing a writ of execution, &c. -
No Attorney thall permit any one to practice in his
name, upon pain of being interdited and ftruck
from the roll. - - E
No Attorney, Barrifter, or Officer of the Court, to
be Bail in any a&ion, - -
Attornies, Barrifters, and other Officers of the
Court, to be confidered as prefent, and bound to
anfwer any demand without fervice of fummons,
Attornies when difmiffed of fufpended from prac-
tice in any of His Majefty’s Courts fhall not be
admitted to pra&ice-in this Court until readmit-
ted to pradtice in the Court from which they
have been fo difmifled or fufpended. - -

B.
Bail.

Specialy how taken in Term. - - -

How taken in vacation. - -

Bail taken by the Sheriff for the appearance of a
party, to be {pecified in his return upon the writ.

Bail Bond.

If the party does not appear on the return day,
plaintiff {hall be intitled to an aflignment of the
Bail Bond.

Such affignment not to exonerate the Sheriff if the
Bail taken is not fufficient to fecure the plaintiff’s
debt. “ - : $

Defendant mav furrender himfelf, or be furrender-
ed by his Bail, at any time previdus to an af-
fignment of the Bail Bond. — -

A like furrender may be made at any timé before
judgment againt the Bail, or previous to a Rule
upon the Sheriff to bring in the body on pays
ment of all cofts - o

A Plaintiff may take an Affigniment of a Bail Bond,
and profecute thereon, but shall not obtain judg-
ment until he may have eftablished his debt
against the Defendant in the original adtion. -

iz
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ib

ib

ib

ib

ib
ib

ib

ib

ib
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ib
ib
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Bailiff.

Every affidavit or Certificate of a, refpeting the

fervice of any pleading, notice, &c. shall defcribe

the manner, place and hour of fuch fervice.—In
what cafes the fervice may be deemed infufficient.

B—-C

C.
Capias ad Refpondendum,

May iffue without a declaration being annexed
thereto, which, however, muft be filed in the
Prothonotary’s ‘Office, and a copy ferved on De-
fendant two days after arreft - -

All returns to any Procefs Ad Refpondendum, to
be figned by the officer to whom the writ is di-
re&ed, and {pecify the manner, time, and place
of {uch fervice. - - -

None to iffue before affidavit filed -

How to be indorfed - = -

Bail thereon, how to be taken. - -~

Perfons arrefted under, when to plead -

To be committed to gaol until {pecial bail given,
and where no fpecial bail is found, until two days
after Plaintiff may have obtained a Writ of
. e, - a = x

Capias ad Satiy‘bcz’ma’mn.

Upon every final judgment, obtained againft any
perfon, in prifon, under a Capias, or Attachment,
the judgment creditor may, after fiftzen days from
the date of fuch judgment, fue out a writ of
Ca. Sa. againft the Debtor, unlefs he shall have
lodged fecurity in the Prothonotary’s Office to
profecute an Appeal & -

Every perfon who may be confined under a Writ
of Capias ad Refpondendum, or be committed
after furrender by his Bail, and not charged in
execution upon a Writ.of Ca. Sa. within two
days after the Plaintiff might legally have ob-

tained fuch Writ, shall be difimiffed by an or-

21

ib
ib
ib

ib

38

12

16

17
ib
18

ib
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C Sec. Page,
der of the Court, or of any one of the judges

thereof in vacation. - 3 37 1%

Certiorariy Writ of.

All procedings upon, to be fimilar to the proceed- :
ings upon fuch writ, in Westminfter Halle = 21 36

Commiffion Rogatoire.

Dire&ion for the execution of. - - 28 54
Form of the Qath to be taken by the Commiffioners. ib s
Do. by theClerk : : . . . ib 56
Do. by the Witneffes = - ib 57
Manner of examining the Witnefles - ib 56
How the Commiffion is to be returned - ib ¢8
Not-to iffue until after iffue joined on the me.its,

except in cafes of default - - ib g9

To be moved for four days after iffue joined, if in
Term, and if in Vacation by Petition, within
the faid perjod, to two of the Judges, for an
Order therefor - - ib ib

Computation of Time.

On delays granted upon the fervice of fummonses,
Rules, &c. how to be accounted - ib

39
Coroner.

All orders and rules for the conduct and regula-
tion of the Sheriff, in the execution of his duty,
to extend to the Coroner, where any part there-
of shall be executed by him - - ib 37

Corroborative Written Ewvidence.

Relative to any demand or defence may be filed
before fetting down the caufe for trial upon due
proof being made that fuch Evidence was not in
the poffeflion of the party at the time -of filing
his Exhibits - - ~ - 14 29




D.

Declaration.
To ftate with clearnefs the nature and grounds
of. the attion - - -
Deeds, .

Upon which any fuit or a&ion may be grounded,
to be filed with a declaration, at the return of

the procefs, with a lift thereof - .
Default.
When and how obtained, - -
Domicile Election of,
Vide Appearance. 2 - -
E.
Enguéte.

Roll to be kept by the Prothonotary -
aufes when appointed for Enquéte or Examina-
tion of witneffes, to be infcribed on the Roll,
and come on to be heard, unlefs caufe be shewn
to the contrary,

Plaintiff’s action shall be difmiffed for default, in

* not proceeding on“the merits, and judgment en-
tered againft the Party in default .

If Defendant be’ in default, Plaintiff may proceed
Exparte < ; ;

No Witnefs shall be examined who has not been
Subpoenaed, or appeated on the firft day of the
Enquéte’ e A .

If a further day be granted, it fhall be conclufive,

© if no caufe be thewn, and- no further day allowed
but on payment of all cofts

10

14

ol f

ib
ib
ib

ib

21
22

I3
14

39

47

48
49
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After the Enquéte opened and begun, no allega-
tions shall be received of the abfence of witnefles.

Every motion for delay to be fupported by Affidavit,
and it shall be in the difcretion of the Court or
Judges, to dire@ the entire continuation of the
Enquéte, fubje& to payment of Cofts, and if no
fufficient caufe be shewn for delay, and the party
do not proceed, the a&ion may be di{miffed, as
by Art. g & 10 of this Section. -

Either party may oppofe and prevent a partial exa-
mination of witneffes, and thereupon be allowed
cofts of his witneffes’ attendance, and no further
proceedings until cofts be paid ’ .

Any Enquite adjourned, shall be confidered a con-
tinuation of the fame day .

A party not proceeding to examine all or any part

- of his witneffes at the day of Enquéte in vacation,
shall be bound to move on the firft day of the en-
fuing Term for fuch examination, or be conclud-
ed and foreclofed, judgment may be awarded upon
the circumftances of the cafe. - -

Evidence Written,
In the pofleflion of an adverfe party, how obtained.
Evocation

Of Caufes from the Inferior Term. A Declara-
tion containing the fpecial grounds of the demand
to be filed by the Plaintiff within three days, in-
clufive, from the allowance of fuch Evocation, the
parties to conform to the general rules of prattice
for filing pleas and exhibits and bringing the
caufe to iflue, hearing, and judgment. -y w

Exceptions,

Declinatoire, dilatoire, or peremptoire a la forme
when to be filed, - - i
None to be received or filed, unlefs fuch exception
contain the fpecial grounds - -

Depofit of money on filing thereof -
To be heard without an{wer, if moved for by the
Plaintiff - - -

27

ib

ib

ib

ib

ib
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ib
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1f a seneral anfwer be thereto made, no replication

e S

N P Vs
i to be filed. ~ - - I '"3
An exception peremptoire, which refpecls the right e

and not the form of the demand, and all other

matters or ground of plea to the merits, fhall be

contained and fet forth in one and the fame
pleading. - - . - ib 1b

To any intetlocutory order or judgement when to
be filed. - - - 29234
To be preferved among the records in the Caufe. ib ib

"To the regularity of fueing out and fervice of pro-
cefs and regularity of filing exhibits. - 26 43
When to be made £ - ib ib
[0 be heard and adjudged, upon motion - ib 24

Execution.

No Exccution to iffue on any judgment fubjeét to
appeal, until after fifteen days from the date
thereof, nor until twenty days from the date of
fuch judgement,” where the party, meaning to
appeal, thall have given good and fufficient fecu-
rity, to profccute the fame. - - 25 69
Mo Execution to iffue on any judgment, after twelve 2 g
months from the date of {uch judgment, whereon
execution might have iffued, or where twelve
months may have elapfed fince the date of the re-
turn of any execution, until after a rule nifi be
obtained, ‘and ferved on the Defendant or party
debtor, by fuch judgment, to {hew caufe why an
! execution thould net iffue to levy the amount of
i fuch judgment or any part thereof that may re-
] main unfatisfied. - - - ib ib
No execcution to iffue on a judgment in any caufe,
wherein the feveral exhibits and evidence filed,

may not remain of record. - - ib 1b
Regiiter of writs of, to be kept by the Prothonotary. 1b 70
Entries therein, how made. < - ib b
Accefs thereto allowed gratis. - - ib ib

No cxecution to iffue to levy monies from the Real
Eftate, until after a return of the execution to
lcvy from the Perfopal Eftate, unlefs the debtor
{hall fpecially affent thereto. - ib b

-~
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No execution for the levy of monies from chattels
to be made returnable at a period beyond the next
enfuing Term. - - &

An execution to levy monies from the fale of chat-
tels, and whereon no chattels have been attached,
or fuch only as may in part fatisfy the Plaintiff’s
debt, may be returned in vacation, and upon the
returning officer certifying that due diligence has
been made, in the execution thereof, an execu-
tion may iffue to levy from the Real Eftate. -

Exbibits,

Not to be withdrawn from any caufe, after final
judgment, unlefs by exprefs order of the Court
in Term, or by the order of two Judges in vaca-
tion, after due notice to the adverfe party.

Copies of fuch exhibits to be filed of record, before
the originals are withdrawn. 3 ,

Communication of exhibits filed, how obtained and
for what length of time. = py

No exhibit or a& fous feing privé, or original pa-
per writings, to be taken in communication.

Delay granted for filing of, with a plea, &c. in va-
cation. - - -

No exhibit nor paper of any defcription, fhall be
received or filed, in any caufe unlefs the fame be
regularly docketed with the title and number of
the caufe and the general defcription of fuch paper.

Expl:’f'z‘.r,
Vide Arbitres.
j OF
S Es F ot
Faits & Ariicles.
May be moved for. at any time, afier filing the dee-
Jaration until clofing the Enquéte, provided

a2 motion be made that the fame be had in a rea-
fonable delay, fans rétardation du jugement ~

)
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No examination on, to be had after the evidence clo-

'fed, nor after a Venire Facias, iflued for fummon-
Inga jury, unlefs upon fpecial circumftances -
copy of the order for the examination on Faits
& Articles, and a copy of the articles to be perfon-
ally ferved on the party enjoined to anfwer, unlefs
in cafes where the faid party may have appeared
perfonally or by an Attorney, in which cafe the
fervice of the order, and copy of the Faits & Arti=
cles at the atual domicile of the party may be
held fufficient for proceedings thereon. -

H.
Habeas Corpus.

‘Wrrit of, proceedings on.

Habits of Qfficers, Barrifters & Counfel,

To be the fame as worn in Weftminfter Hall, .

I.
Incidental Demands.

Nature of. ‘ » 5 %
Not to delay the Plaintiff. ‘ ; .
Exceptions in cafes of reconvention and compenfa-
tion. . : - 3
Several grounds of, to be ftated in the fame plea.
The documents or exhibits on which the fame may
be grounded, to be filed therewith.

Infeription en Faux,

‘When to be made. . . p . :
Not to be allowed after Plea or Replication filed,
except againft any a& or inftrument offered in
evidence, fubfequent to the plea or replication,
if made previous to fetting down the caufe, on the
Roll d’Enquéte or appointment for hearing on
any iffue at law

Intervention.

To be moved for and filed, previous to the caufe
being finally heard—Notice thereof to be given

to the parties interefted :

r\

Sec. Page
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[-L-M~-N—-0O L ;2
Requéte en,—how to be made 18 3
Notice to be given to the party interefted . AgEee
Proceedings thereon to, be had conformable to the b ib
general Rules of Pra&ice, refpeiing original :
altions . " ; p ib 33
When not made by an Attorney of this Court, an
ele@ion of Domicile to be made ; } 1B ib
L.
Law Iffues.
In Bar to the Plaintiff’s A&ion 3 } Ve B
"To be heard on the day appointed, unlefs good caufe
be thewn to the contrary A . . ib b
M.
Mandamus, Writ of.
Proceedings on, how regulated . 3 * 21 36
Motion.
Every motion to be made in writing & figned by the
Advocate of the party making the fame AR |, S
When notice thereof is neceflary 5 2 : ib ib
When to be made, for judgment upon the verdi& \
of a jury ; a ; : 23 41
When to be made for Arreft of Judgment -
N.
New Trial.
Motion for, when and how made : A - 3T 66
Not allowed after motion in Arreft of Judgment . 1b ib

Prothonotary to enter motion in the Judges Book . 33 67
0.

Oppofitions.

How made and filed. ey ~ - 3775
To contain ele&ion of domicilé, - ib ib
i2




i A fin de d’annnllcr?

it A fin de diftraire :

{ S e o when to be made.

A fin de conferver _ ¢

Reafons of oppofition to be filed by every oppofant
after due notice given, together with the feveral
documents and writings, whereon the faid oppofi-
tion is grounded, and a certified lift thereof.

The rules of pratiee refpecting original fuits and
the coutfe of proceeding therein, to be obferved as
the rules for proceeding, upon claims preterred
by oppofition. - - -

Prothonotary to place tip to public view in his of-
fice, a lift of the return of executions, on every
day as foon as any exccution is returned and filed.

Orders

iOf a Judge in vacation, fubje to an appeal unlefs
made by confent. - -

For the condu& and regulation of the Sheriff to
extend to the Coroner. e -

P,

Peremption or difcontinuance of Aétions.
All fuits pending before the Court, by ofiginal,

oppolition or intervention, in which no proceed-
ings thall have-been had in open Court'for two
fucceeding Terms, to be deemed and taken asde-
ferted by the party profecuting the {ame, and be
difmiffed with cofts, upon the laft day of the fec-

' ond term in which no  proceedings fhall be fo
had, on motion for that purpofe of any of the
pastiés concerned, and on default of {uch motion,
the Conrt ‘will ex officio difmifs the “fame, but

-~ withount-cofts to either'party. = :

No eaufe fhall remain on the records after twelve
Terms, uniefs fufficient caufe be fhewn to the
contrary, and either party may on the firft day of
the thirteenth Term, move for and obtain a judg-
ment of abfolute peremption, with' cofts. -

Plea.

When to be filed. - -
Every infufficient 'plca to an "a&ion, and every de-
parture in pleading to be difmifled with cofts.

(=

0P Sec.Page

87z 1

ib 76
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ib 37
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Sec. Page.

Exhibits on which a plea is grounded, to be filed
with the plea. - 8 e
Dclay gramed for filing pleas in vacation. -

Power of Attorney.

When to be produced and fled by the Attorney fue-
ing out any writ or procefs, at the inftance of any
perfon not relident within this Province. -

Rlaintiff’s Attorney failing to produce fuch pOWET,
at a day given by the Court, the, Plaintiff’s adion
to be difmifled - -

Praétice.
Any point of, fettled by judgment and entered on
. the Prothonotary’s ¢ Baok of Rules of Pradtice’
fhall not be reargued. = =

Praéticiens.

No reference to be made to, by ruleor order of this
Court, or by confent before iffue joined ; & then
only of the matters to which fuch iffue thall relate.
No iflue in writing: to be raifed upon the report
of any, unlefs fpecially ordered by the Court.

Procefs.

Service of, delays between fervice and return how
reckoned. - a :

Wo writ or procefs dire@ed for fervice, which may
exprefs a declaration to be thereunto annexed, to
be returned by the Sheriff or Coroner, unlefs the
declaration or writing therein referred to, be an-
nexed to the fame. On procefs of Capias ad re-
fpondendum, the fervice ‘to be {afficient, if the
declaration be filed in the Prothonotary’s office,
and due fervice of a copy thereof on the Defend-
ant two days after arreit on fuch writ. -

The returns of procefs to be made on the return day
and entered of record, and the refpeive De-
fendants, where no appearance has been enter-
ed, to be openly calléd. - :

All returns of. procefs on Capias_ad re{pondendum
to be figned by the officer to whom the writ may
be directed and {pecify the mannek, time, an
place of fuch fervice. -

)
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Probibition

Writ of, proceedings on, how regulated. « »
Prothonotaries.

The place of keeping their office to be publicly
notified on the door thereof. -

Hours of attendance in their office during Term
time, to be permanently hung vp and expofed to
public view in the office. - &

"Their attendance in Court particularly enjoined
during its fitting in Term, and alfo upon any of
the Judges at any time appointed in vacation.

No Prothonotary to be bail in any altion pending
in Court. - Z &

Q.
uo Warranto
Writ of, proceedings thereon. “ %

R L J
Records.

No pleading, exhibit, or paper, filed in any caufe,
or any part of the record in a caufe to be taken or
withdrawn from the Prothonotary’s office contra-
£y tothe fixteenth {ection of the rules of practice.

Replication.

When to be filed, - & =
A lift of the exhibits on which the replication is
grounded to be filed therewith. -

Roll dEnguéte,
For the examination of witneffes as well in Term,

as out of T'erm, and wherein entries of the pro-
ecedings had thereupon may be made. -

21

21

i

12

ib

36
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R—S
Roll of Caufes,
To be kept by the Prothonotary. - 22 39 3
Mode of making out the fame. - W i ab J

Roll or diary for fetting down caufes, for hearing ;
on matters of Law or trial by jury, or for the ex-
amination of witnefles in Term. S ib b

Rules (general) for Pleading, @c.
The rules of this Court dire&ing the filing of plead-

ings, writings or papers, to be confidered as pe- -
remptory, and a negle& thereof as a default, - 21 35 A
Every rule made in the prefence of the parties, or
their Attornies in Court to be confidered as fuffi-
ciently notified without fervice thereof. - ib ib
How and when enlarged. - - ib ib
Waere fervice thereof (hall be required, the fame «
to be made upon the Attorney ad litem, and if no !
Attorney thall have appeared, fuch fervice thall
e made at the ele&ted domicile of the party. - 21 36 8
All rules and orders, for the condu& and regulation :
of an Attorney, to extend to the party perfonally

PR T
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appearing. i 4 o ib 1ib 1
Every order of a Judge obtained in vacation to be
fubjet to an appeal to tie Court. - ib 1ib

Unlefs made with confent or otherwife acquicfced in. 1b 37
No paper of any defcription to be received or filed

by the Prothonotary, unlefs the fame be docketed,

with the title and number of the caufe, - ib ib

Rule Niji.
No writing or written conclufions to be received on
any, unlefs fpecially ordered by the Court, the
validity of every fuch rule to be verbally heard.  ib 28

S.
Sheriff.

His office to be publicly notified on the door thereof. 3 9
Hours of attendance therein. L LA S
Public notice of the office hours to be expofed to

view in the faid office, not exempted from per-

fonal attendance in Court during its fitingin

Term time. - - - ib 1b

N
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S
How to make his returns. - o
Time fpecified between the fervice and the return.

‘Wot to execute procefs upon which bail'is required,

without indorfing it. -

May be compelled to alfign the Bail Bond: 5

Not exonerated, if the bail is infufficient to fecure
the Plaintiff’s rights. - - -

On his negle& to bring in the body, on the rule for
that purpofe declared abfolute, liable to.pay, the
debt and cofts. - - -

To 1eturn all writs, executions. and procefs.at the
return-day. - - -

To diftinguith in his return to writs of. execution,
how much he has levied from the fale of chattels,
and how much from the lands and tenements. -

To exprefs in his return, to whom the.lands or real
eftate were fold, and the conditions of fale. -

To ftate by his: return the particular difburfements
as well upon the fale of the perfonal as'upon that
of the real eftate, and his feveral charges for fees.

When different eftates of one and the fame perfon
are {eized under any writ of execution, to fatisfy
one or more judgments, the fame. fhall be expofed
to fale feparately and the feveral difburfements,
fees and charges, about 'the fale thereof, fthall' be
kept feparate and diftinét. = ~

To keep.a regifter of exccutions and oppofitions.

Eutries thereon. % 2 -

A fchedule of the oppofitions, made on any writ of
execution, to be returned with the writ in alpha-
betical order. - % =

Free accefs to be had to the Sheriff’s Regifter of ex-
ecutions gratis. - -

A copy thereof, with an alphabetical index or refer-
ence, to be returned into the Prothonotary’s office,
one the firft of January of each year. -

Surrender.

Perfons furrendered in difcharge of fpecial bail, not
to remaia in prifon, more than two Teérms, after
judgment recovered, upon which a Ca.8a. nught

be obtained, unlefs a Ca. Sa. is lodged with the

Sheriff, whereby the debtor may be charged and

detained. - - >

4.

ib
ib

ib

ib

ib
ib
ib
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ib

ib
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§—T Sect. Page,

A defendant ‘may furrender himfelf,’or be furren-
dered®by his‘bail, at ‘any time previous to an af-
fignment of the Bail Bond, - -

A like furrender may be made “at any ‘time before
judgment againft the bail, ‘or-previous to 2 rule
upon the Sheriff to bring in the body on payment
of all"cofts, that ‘have arifen by reafon of the af-
tf:gnment of the Bail Bond, or’of profecuting the

ail, - - - -

A debtor may be furrendered and charged to the
cuftody of the Sheriff in vacation, before one of
the Judges. - - - -

T.

Trial°by Fury.

Notice to be given by the party applying for a Jury
to the adverfe party to attend to ftrike the Jury.

How the Jury isto be ftruck : o
Notice of trial to be given by the party applying for
fuch juryto“the ‘oppofite party, two full’ddysat
leaft before the frial fhall ‘be’had: -
Venire Facias to iffue four days inclufive and the
jury fummoned twenty four hours before the re-
turn of the writ and the trial of the caufe. =
No written evidence, except fuch-as may be filed in
the caufe, & whereon the demand or defence ‘may
be founded and referred to in the pleadings, totbe
given to the jury or make part of the tecord. -

CAfter thejury are fworn, the parties, Plaintiff and

Defendant fhatl be called, and if neitherappear
the: jury fhall be torthwith difcharged. If.'the
Plaintiff appear, and the Defendant do not ap-
pear, his default fhall be recorded and the evidence
of the Plaintiff fhall be heard exparte, and the
verdi& of the jury taken dnd judgment entered
thereon. - . - -

If the Defendant appears and the Plaintiff do not
appear, the Plaintiff’s default fhalibe recorded, and

~

8 20
ib ¥
ib 20
30 62
ib 63
ib b
1D 6:\'
ib ih
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i judgment of nonfuit thereupon entered, difmiffing
! the Plaintiff”’s altion, fauf a fe pourvoiry with cofts
i to the Defendant. i i 30 63
it If after the jury fworn, the Plaintiff fhall choofe at
) any time before verdi& to become nonfuit, and
' he fhall withdraw from the Court, the Plaintiff
fhall be called and his default recorded, and judg-
ment of nonfuit thereupon éntered, difmifling
his a&tion fauf a fe pourvoir, with cofts to the
Defendant. - - -

30 6%
Ve
Venire Facias
For fummoning a jury to iffue four days inclufive,
and the jury fummoned twenty four hours, before
the return of fuch writ and trial of the caufe. - 30 64
W.
Witnefs
To be examined by one Counfel and no more, and
1 crofs examined by one Counfel and no more. - 21 38
i Witneles.
!
: No allowance to be made for {ubpoenaing more than
fix for each iffue joined. - - 27 45
\ Lift of, to be filed in the proceedings. & ib - ib
i About to depart the Province, not to be examined
! until iffue joined on the merits, - - ib 46
] The examination of, in vacation, to be moved for
{ in Term. - - - - 27 45§
Writs.

To be tefted on the day they iffue.
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