


PRESENTED 10 THE LIBRARY

BY

5 ;
f)twcs,smccfmm . 318?(

z

Library of MGGl University

1; MON TREAL.
el
& Beeivad. . YO s




{7 ol s,

[\ %X‘/nbi feom 7 ( /(u;[a Ulf Aeolicel
Aot lh/ 4 banvlane, tn o
| Mo b ccd Go(?éoa,?z/ Oew (E/}‘[(Ih.jéuﬂ). (£33,
L 2. Moo of /’/’U (;L\&/ bown el c/ Otvanty -
lom [bj%'(:/ue/nl\ ore ¢ lion 7” %gfcm Bt
| d(/it;/ n Wm/r@{(m L pp. (835
3. Mowieco afjctd% bowoa ‘J()f)z}zu‘mz o cate
| 0] a‘i}c’fz/x%%ﬁ/cwl. 2 . (541,
4‘ é(.ﬁl«jmwjﬂandd,?zrb ((dc#r%
; %Y{ %Wx‘cmjm&'éa &,/6},5« /f#l‘
i %n}[}d 7 Jovnsetts ﬁt)ycmwnf,,un Oﬁ]‘j,céé if
cgm% ntamca Cf Yo ational Jmﬁ'éa lLore
\j{n ) oloon a/ffc e, 52 M. 1894
§ Jrhats q/* Mupect Lo }fm«/ud%gcwéf,
M %% C?n\mz}' A C%((,‘LL ol »Zaw/udf/ef}é; L.
7 j/"tcfﬁt%?%(mw/ ((f/{dr%_,[fe/mc Cé%ﬂw %
%zwmrc//g, i) ane- u/almlm’uu'd fhnrwesa
1y a/ Hio Selt(: vom/ of tha Jovor Jf 206, 1843
| k. }af alralicly 0 rate o om Inlei n/lmcmubé&;
\])rww\t\} %(ﬁ/{mw&, bhcntyslon phdg 153
1 y 9 Ko %LL?MM\LU).A 0&(/\0’6{;30‘ jé(;([w(’,( U%mt
G Vo ot Sl

ol




i Rt

7 o ol
e lume, [f/lfme ?Zw?dq f
Aol cod j&c UL/:;/[Lm & clucaltom, Jowam

10. e () \f’w(‘i"naqub
|

nahi Y94 15,
U 3k /)/‘kc(/& coed Jom e : [m[ ke (fjtaoé jﬂ/c%? ”

, vl [ (;[17\ Lm L (l/’.";(,,/_’/(i) 'L;E,C/;\f'w‘\zz/fjj / \’1@/ /ﬂ(l( g

2 e Gy Guramalds Qon e Morrifpiammf Becky
: o HLLJ Wru/'(/ Jﬂ ) 01@2%)- 33 | l&ﬂ; ’f
135 Al 13, Maekes Oration o Py c amamn
i dilimalioe JipSg 144
1 Wobe Vo Ticpn's Actreh, before i Suale
Aaricul oot Soci i filb Grtamii 1t (54l

[ Yo innamce (fj% ,ZQQ(W]'{ 0/ 12 ot* C’%x - 5

Ghowt Lim (6-%/7& g{ﬂwf cadfrtimc a[jfftuz ’ ’

5 s I g

U Wdlloselyditchs Inomgural Sefpor talion
T W‘\#aﬁ\m %M@f%wm%ﬁ mm@’
J.& 7%
(7 Frvcoacim % 0{ (}ifal’b(rha! Lo [ /ﬂ/h
,_,,qugﬂrdo/t\,ﬁfm,D[c%')u}nd%d/ﬁ?)fcw@w}wl
baold at hrancamIns s bl pp 1 82T
5. @;}@q s e Sromategdn o(u/)’(/fn;)lf'm Uz gac/m
domn ey 575041'@ /hwnu/adﬂi/m om L bartd
e, [nz ?Y'Tntgfra??_ Yip. 63 M’)J[Tj‘
g GfonbsFrases brautongloiButk oy
il O J ot

e




120 J((,Z%\ c f{\J.ﬂ,?LLLL[/{/ﬂf, ) (a( Juﬂvz /l o
}(tn: oSl Bk L’)Io/lazﬂ ) Ol aum s 530
U LYot $o gUMm et filion of a e /fm
~/({(()L(?'rr(tl /mm(l m b/u %yuw J am oA \
7’4 B opvln e P &y 1843~







EXTPOSITION

OF THE AFFAIRS

OF THE

IWedical Sorcicty

OF SOUTII-CAROLINA,

S0 FAR AS THEY APPERTAIN TO THE ESTABLISHMENT OF A
JMedical College in Charleston,

AND THE SUBSEQUENT DIVISION OF THE LATTER,

¥uto two Schools of FNcvicine.

PUBLISHED BY ORDER OF THE MEDICAL SOCIETY.

Charleston :
PRINTED BY
E. J. VAN BRUNT,
Ne. 121, East Bax,

1550




At a stated meeting of the Medical Society of South Care-
lina, convened this day, December 2nd, 1833, the following was
unanimously adopted:—

Resolved, That the Report of the late Committee of the
Medical Society, relating to the affairs of the Medical College, be

submitted to a Committee, to inspect, revise and publish the
same.

From the minutes.
FRANCIS Y. PORCHER, M. D.

President of the Medical Society.
Jacos DE La Morta, M. p. Secretary.
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Tur unhappy Schism which has taken place between the
late Professors of the Medical College of South Carolina, and the
Medical Society of South Carolina, the founder of this Institution,
and the establishment of two Medical Colleges in the city of
Charleston, and the erroneous impressions which exist in rélation
to the causes of this Schism—require that a full explanation of all
the material circumstances which have produced this result should
be made known tothe public. However painful, the members of
the Medical Society feel it their duty to show, that in the controver-
sy which has terminated in the final separation of the Professors as
teachers in the Society’s School, and the Society, no blame can
be attached to the latter. That in no one instance have the
members of the Society infringed upon the rights, privileges, or
honors of the Professors, but have only maintained their own.
That they did not wish the Professors to withdraw, but were anx-
ious that they should continue in the discharge of their duties—
that in all their acts, they have been governed alone by a sense
of duty to their profession, and the commuhity at large.

To substantiate these statements, it will be necessary to give
a concise history of the origin and progress of the Medical Col-
lege, and the ground of complaint on the part of the Professors.
In the discharge of this duty a scrupulous avoidance as far as pos-
sible of all remarks which might appear in the slightest degree
personal, will be adhered to. It is far from the wish of the mem-
bers of the Medical Society to awaken angry or vexatious discus-
sions, confident that such a course would only compromit the
character and dignity of the Medical profession and outrage pub-
lic feeling. Their motives and conduct have been impugned, and
they feel only desirous to vindicate themselves.

In 1821, Dr. Cooper in an address ably demonstrated the
importance of establishing a Medical College in South Carolina.
He was desirous of having it established in Columbia, or partly in
Columbia, and partly in Charleston. In eonsequence of this
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suggestion an eflort was made to establish a Medical College in

harleston. To accomplish this a memorial was sent up to the
Legislature by the Medical Society, in November 1822, to hu_vc
its charter so extended as to enable it to confer Medical de-
grees. This was not acted upon—this effort having proved
unsuccesful, the subject was again brought to the consideration
of the Society, when it was determined that application should be
made to ths Trustees of the Charleston College to confer Medical
degrees, if aCollege, was established. This application was like-
wise rejected It was therefore resolved that another memorial
should be sent to the Legislature in 1823, which application prov-
ed successful, and the following Act was passed :

AN ACT to incorporaie certain Socielies, end for other purposes.

Wauereas the Medical Society of South Carolina has taken
measures for the establishment of a Medical School in Charleston,
to be conducted by Professors chosen by the Society, and at.its
own expense, and has petitioned for the authority to confer Medi-
cal Degrees; and whereas it is the duty of an enlightened govern-
ment to aid the advancement of science:

Be it therefore enacted, That from and after the passing of
this Act, the Medical .Society of South Carolina, shall be, and
they are hereby authorized to organize a Medical School, to con-
sist of such professorships as they may deem expedient, and to
confer Medical Degrees upon such candidates as may qualify
themselves therefor, under the regulations which they may estab-
lish.

In the Senate, the twentieth day of December, in the year of our
Lord one thousand eight hundred and twenty-three, and in
the forty-eight year of the Independence of the United Stales
of America. JACOB BOND ION,

President of the Senate.
PATRICK NOBLE,
Speaker of the House of Representatives.

It will thusbe seen that the establishment of the Medical
College was through the agency of the Medical Society alone.

The Medical Society having now been essentially incorpor-
ated as a Medical College, entered promptly upon a plan for the
establishment of a School of Medicine; a committee was ap-
pointed, composed ot most of the gentlemen who were afterwards
appointed Professors, who made a report, a part of which is
copied. shewing the terms upon which the gentlemen were ex-
pected to accept of Professorships in the school about to be form-
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ed. After urging the importance of having a Medical School, the
committee remark :(—

“It cannot however be denied that there exist certain diffi-
culties in the way of any plan that can be offered for the forma-
tion of a Medical School, under present circumstances. The
ehief and most pressing of these is one'indeed which includes all
the rest, and.from which they all spring, the want of money.—

. The friends of the Society, it is too well known, are not in a con-
dition to allow of extending any considerable pecuniary patron-
age to the proposed Seminary without exhibiting a degree of gen-
erosity inconsistent with prudence , but your committee are satis=
fied that this serious obstacle is by no means insurmountable, they
are confident that in any event your Professors elect will take
upon themselves willingly the burden of the expenses of the es-
tablishment ; they cannot believe that there is among us a single
individual who if chosen from the rest for the fulfilment of so high
a trust, the accomplishment of so desirable an object, would not
freely contribute his share of the necessary expenditures.”

With this fair understanding, urged too by many of the gen-
tlemen who were elected Professors, although most of the chairs
were warmly contested by others willing to aceept under similar
conditions ; it willin due order be shown that these very gentlemen
laid claim to all the funds granted to endow the "College by
the City and the State as their own, over which it is pretended
the Medical Society had no right to exercise any control. The
gentlemen elected to the different Professorships were

Joun E. HoLsrook, M. D.
Professor of Anatemy.
James Ramsay, M. D.
Professor of Surgery.
Samuer H. Dickson, M. D.
Professor of Institutes and Practice of Medicine.
Tuomas G. Prioreav, M. D.
Professor of Obstetrics and Diseases of Women
and Children.
Epmunp Ravener, M. D. :
Professor of Chemistry and Pharmaey.
Henxry R. Frost, M. D. i
Professor of Materia Medica.

The Medical Society now appointed Trustees, who were
to act conjointly, with the Professors, in adopting such plans as
were best calculated fo insure the successful operation of the
Medical College; full confidence was reposed in them, and it was




6

expected as the especial duty of the Professors, as agents of the
Medical Society, delegated with a high and solemn trust, receiv-
ing all the honor and reward incidental to their stations, that
they would leave no means untried to secure the permanency
and success'of the College. 1t was their interest as well as their
duty so to do.

With this understanding the College was founded, and
flourished beyond the most sanguine expectation. The Profes-
sors to the best of their abilities performing their part, and the
Society giving its patronage, and regularly superintending the In-
stitution, and conferring the degrees. There was for several
years perfect harmony.

What then, it may be asked, gave rise to discontent—what
produced that unhappy schism which has so fatally struck at the
usefulness of a School so flourishing, and promising so much good?
The cause will be explained—and it will then be seen whether
the Medical Society, or the Professors, wished to usurp power be-
yond what either had a right to.

Tn 1831, the Professor of Surgery resigned his chair. Two
candidates offered, to supply his place, Dr. Eli Geddings and Dr.
John Wagner. The Professors were anxious to have Dr. Ged-
dings appointed ; yet as a faculty they never made any commu-
nication to the Society to this eflect. ~ As members of the Medi-
cal Society, having an equal right to vote as other members, they
used all their influence to obtain his election. Dr. Wagner was
however, elected by a sma'l majority. The result of this election
gave great umbrage to the Professors, and they sent a protest to
the Medical Society, wherein after stating what they had done for
the Medical College which will be presently considered, they con-
clude with the claim, “that they have the moral right ef deter-
mining who ought or who ought not to_enjoy with them the ad-
vantages and privileges, the honors and reputation which have
cost them the best years of their lives.” A proposition so extra-
ordinary and unparalelled in the history of any literary or scien-
tific institution, as Professors denying the right to the power
which created them, of having vacancies in the College supplied
in the same manner in which they were appointed, was promptly
rejected. The election was perfectly fair and constitutional, and
the members of the Society regarded themselves as charged with
a solemn trust which they were to exercise independently, and to
the best of their abilities, and however resolved the members of
the Society were to maintain their rights, they serupulously avoid-
ed interfering with the rights of the Professors, and were particu-
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larly anxious that. all causes of dissention should be, if possible,
prevented. All they desired was, that the College which had gone
on prosperously under the control of the Society should so contin-
ue. The Professors were now, however, determined, if possible, to
obtain all power over the College, and to retain it in their own
hands, or at least to deprive the Medical Society of any further
control. To appease irritated feelings a committee of the Society
was appointed to confer with them, which committee * warned
them of their contemplated efforts, told them that if a separation
took place the good feeling of medical gentlemen, soimportant to
the success of the College, would be alienated—that they would
injure an institution in which the public was so much concerned ;
that the College had gone on prosperously, and beyond the most
sanguine expectation under the existing relation between the
Medical Society and College—that to change the regulations of
an institution not only without good reason, but against it, would
cause it to be regarded as unstable, and vacillating, and would
thus impair the public confidence.”

These admonitions were disregarded, so determined were
the Professors to deprive, if possible, the body which created
them, of its chartered rights.—-The Professors sent up to the Leg-
islature a memorial, praying to alter the Board of Trustees of the
Medical College, in other words, to deprive the Medical Society
of its charter, and transfer it to another body. Upon a knowledge
of this procedure, the Society sent up a counter memorial. This
memorial was carried up by Dr. T. Y. Simons, who was in-
structed to represent the feelings and wishes of the Society. The
particulars of his agency has been already before the publie,
wherein he affirms, that before a committee of the Legislature
composed of five distinguished lawyers, viz., Messrs. Dunkin,
Petigru, Wardlaw, McWhillie, and Wallace Thompson, he urg-
ed the unconstitutionality of any Legislative enactment depriving
the Society of its chartered rights, when it was decided by the
committee that it was not a chartered right, but a trust without an
interest. The letter of Mr Dunkin to Dr. Simons which has
been likewise published, confirms this statement. Such being the
opinion of these intelligent gentlemen, Dr. Simons agreed that he
would not seek to have the question agitated in the Legislature,
provided the committee would not take all power from the Society;
although he distinetly stated he had no authority from the Society
soto act. An Act was reported to the house, as the result of a
compromise, although it was altered in some essential points from
the one he had assented to, which was passed. [See Appendix, A.]
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When thé Act was presented to the Medical Society, it wasre=
jected. It was maintained that the opinion of the committee
was incorrect, that the Legislature had not the constifutional
power to interfere with its chartered rights, that private Corpor-
ations were sacred, and that it was due to the Medical Soci-
ety, to the community, and to the country,that the question should
be tested by the laws of the land, to which decision, asin duty
bound, the Society would cheerfully acquiesce. The case was
accordingly brought before the Appeal Court which honorable
body declared the Act of the General Assembly to incorporate
the Medical College of South Carolina, passed 17th of Decem-
ber, 1831, unconstitutional and restored to the Society its former
rights.© [See Appendix, B.]

In taking this step, it was far from the intention of the So-
ciety to cast any reflection upon the Legislature. It was believ-
ed that honourable body acted under mistaken views, and not
from any intentional oppression.

Were the Professors, it might with great propriety be asked,
deprived of their situation ?  No.* It was the particular desire of
the members of the Society that they should continue in office.
The object as already stated, not being to infringe upon any of
their rights or privileges, but simply to maintain the rights of the
Society. Under these circumstances, and with these feelings, it
was confidently anticipated that a decision by the highest law
authorities, after an impartial hearing, would have satisfied
reasonable men, who had a desire to promote the interest of the
Medical profession, the community, and the College. But to the
great surprise of the members of the Society, the Professos
(except the newly elected Professor of Institutes and Practice
of Medicine, without any intimation being given to that gentle-
man or the Society,) sent up a memorial, praying fcr a new Incor-
poration.—~When this new act of hostility became known, it was
too late to send up to the Legislature a counter-memorial, and an
Act was passed, creating anew College, the tendency of which,
was, to injure, if not destroy the old Incorporation. At the same

*After the decision of the ‘Appeal Court Dr. Dickson resigned: his Pro*
fossorship. The resignation, it was unanimously agreed not to accept, so anxior 8
were the membersofthe Society to show that the object of the contest was not to de-
priveany of the Professors of their rights Dr. D. however, persisted in his resig-
pation’s being accepted, and itwas accordingly accepted.

As their were no prospects of Dr. Dickson’s again accepting the chair he pre-
viously occupied, he having been spoken to by many of his friends, an advertise-
ment was then issued, inviting gentlemen to make application for the vacant Pro‘es
sorship, and Dr. 1. Y Simons was eleeted, who performed the duties of the chair i
the session of 1832 and 1338
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time appointing all the Memorialists teachers in the new institu-
tion, and eleven gentlemen, not of the Medical Profession, to act as
Trustees. [See Appendix, C.] Itis not pretended,that the Profes-
sors were bound tonotify the Society of their intention, although
common courtesy would seem to require it. But it does seem as
if they were afraid that if a fair investigation of all the circumstan-
ces had been made, they would have failed in their object. If
their cause was just, why resort to concealment; why not have
the question fully brought to the view and understanding of the
Legislative Assembly? It was the confident expectation of the
members of the Soociety, that the Legislature of the country would
not act upon exparte statements, that they, as an enlightened
and impartial body, having alone the interest and prosperity of
the country at heart, would have adopted the wise and equitable
maxim, “.udi alteram partem,” more especially as the Appeal
Court after hearing an elaborate and ‘learned discussion had de-
cided in favor of the Society. The interests of the Medical
School, the cause of Medical Science, the unalterable principles
of justice, seemed to demand this. But, it was decided other-
wise, and a new Aect of Incorporation was passed. We feel per-
suaded, that had the members of the Legislature been fully ap-
prized of all the circumstances which gave rise to the contro-
versy between the Society and the late Professors of the Medi-
cal College, the new Act of Incorporation would not have been
passed. They would have said, go on under your existing regu-
lations ; one College we have already liberally endowed, and we
will not now do an act which will be ealculated to injure it.
Although the Memorialists were appointed by the Legisla-
ture Professors in a new incorporated College, they did not re-
sign their stations in the old Incorporation. To hold Professor-
ships in both Colleges was absurd ; accordingly the Trustees
made formal written inquiry of the Professors, whether they
intended to remain in the old Institution, or become Profes.
sors in the new. 'Thus presenting them a choice. Did this look.
like proseription ? - Did this look like a desire to deprive them of
their situations? Even with this renewed and unjustifiable
attack upon the body which had created them Professors, and
without which body they never would have held these stations,
the members of the Medical Society with a magnanimity which
became the dignity and character of members of a learned pro-
fession, were willing to forgive, and forget, and to have these gen-
tlemen to continue in the performance of their duties. The only

~
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satisfaction, however, which was obtained, was, that they did not
wish to be “catechised.” The Professors would not say whether
they would remain in the Medical College of South Carolina
under the Society, or in the other Institution. At the termina-
tion of the course of Lectures the Medical Society conferred de-
rees upon the graduates. ~ As soon asthe session of the College
gad terminated, the Professors kept forcible possession of the
College building, would not admit the Trustees or the Professor
of the Institutes and Practice of Medicine to enter, and a man was
placed there with orders to shoot the first person who attempted to
enter. The Medical Society had the question again referred to the
Courts of the County, when twelve impartial Jurymen and two
Magistrates after hearing all the testimony, promptly decided in
favour of the Society, and the building was transferred to the So-
ciety. [See Appendix, D.] The late Professors were resolved not
to have any connection with the Medical Society, at least in their
capacity as Teachers, and of their own free will, withdrew from the
control of the Society, and placed themselves under the Trustees
of the new Institution. If it had been their wish they could
have remained as Professors, and had all the advantages of the
building, erected not from money out of their pockets, but from
money granted by the City and State for which we are all taxed.

The cry of injustice founded upon eaparte statement, has
been raised against the Medical Society; to show how unjust
this statement has been, it is only necessary to state, that in every
instance where the whole merits of the question have been fairly
canvassed, the Society has been admitted to have been right, and
the Professors wrong. The constant efforts of the Professors
have been power ; to cast a stain upon the body which created
them; to transcend the constitution and law under which they
were appointed. The Society has simply maintained its rights,
and because the Professors could not destroy the charter of the
Society they abandoned their situations in the Medical Society’s
School, for the places which they now occupy.

The members of the Medical Society invite investigation,
and if the Legislature will appoint a committee of impartial
individuals to examine the subject—every circumstance will be
laid before them—for the members of the Society feel that they
have been persecuted, insulted, and wronged. The former Pro-
fessors, in a memorial to the Legislature, had stated that the
whole burthen of establishing the Medical College fell upon
them, and it has been. generally believed they have suffered ma-




1i

ny sacrifices. Now a more fallacious statement never was spread
abroad. Let the facts be made known.

1st. The Professors knew that if they were elected—for
when the law was passed they were simply members of the Soci-
ety—that they would have to bear all the expenses—but to meet
these expenses, each Professor was allowed to charge each stu-
dent from Fifteen to Twenty Dollars for their Lectures, and Five
Dollars for Matriculation or Entrance, and Forty Dollars for
Graduation Fees.

2dly. That these Professors were not the only persons willing

to enter upon these duties under this contract, almost every chaiv
was warmly contested.

3dly. That although to erect a small wooden building te
Lecture in, the Professors had at first, to advance some money;
say Five or Bix Thousand Dollars. Vet the first year they had
Fifty Students, whose Tickets, Matriculation and Graduation
Fees, came up to that amount. ~ Afterwards, Fifteen Thousand
Dollars were granted by the City,* Seventeen Thousand by the
State, and upwards of Sixteen Thousand for Matriculation
and Graduation Fees, charged upon the Students, which the
Medical Society allowed the Professors to take, for the express
purpose of degaying incidental expenses.—7The aggregate, of
this, is Forty-Eight Thousand Dollars, which they have re-
ceived to erect a building, procure a Chemical apparatus, ob-

*In relation to the $15,000 obtained from the City, the Professors considered
thatit was their private property. Now the facts are these, without consulting the
Medical Society, they entered into abond, with the City Couneil to which each made
himself liable, the conditions of which were, that if the sum of 15,050 was granted
to the Medical College of South Carolina, (to which Institution it was granted, and
not to the Faculty as private individuals,) they would guarantee medical #iiend-
ance at the Alms House and Marine Hospital free of expense. to tus Jity, ‘nd-
ing medicines, &c. for the period of years. Ijow these duties have nover
been porformed, except for one or two years, by the Professors, agrecably to the ex-
pectation of Council, but by other medical gentlemen, and when the quesion was
tried in the City Council, it was decided. tnut the contract made with the Professors,.
was not made with them as private individuals, but as Agents of e 2edieal - ociety
Or in other words, as the Faculty of the Medical Society’s School. The Faculty
having been dislocated, their bond was cancelled—and the Society entered into a
new bond with the City Council that the Institutionsshould be provided with med:-
cal attendance free of expense. The public Institations viz. the Marine Hospital
and the Hospital of the Alms House, agreeably to this decision, remain under the
superintendence, and in the sole charge of the Medical Society’s present Agents. It
is true the former Faculty petitioned for the money grnntecfy by the Legislature as
well as that granted by the City Council—they were, however, acting as agents of
the Society, whose especial duty it was to attend to it, and it was given not to tham
bat to the College.
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tain Anatomical preparations, and for incidental expenses.—
The building has been left in very bad repair. The Chemical
apparatus in an indifferent and deranged state, and very im-
perfect, and but a small Anatomical Museum. The building
and all the apparatus it is presumed would not bring Twenty
Thousand Dollars—so far from the Professors spending their
ewn money—they were lavishin the expenditure of the public
money. Let us see now how much they gained and divided
among themselves, for their Lectures, for much has been said
about their pecuniary sacrifices.—From 1824 to 1832 there have
been upwards of nine hundred and fifty Students: who have at-
tended the College, each of whom paid for the Tickets of the
Lecturers, one hundred and five Dollars, Multiply nine hun-
dred and fifty by one hundred and five, and you will have N inely
Nine Thousand Seven Hundred and Fifty Dollars, deduct nine
thousand seven hundred and fifty Dollars for bad debts, and you
will have Ninety Thousand Dollars, which have been a clear prof-
it divided among them since the establishment of the College. —
And if it had not been for the Medical Society the Parent of the
Medical College, whose President alone has the power of confer-
ring degrees, they could not have shared this profit. Thus then
the Society gave them the opportunity of obtaining honor and
pecuniary reward, for services which they volunteered and were
anxious to perform, and it has received in return the abuse
and contumely of those whom it patronized.

Such is a plain and accurate history of all the material
eircumstances connected with the origin of the Medical College
of South Carolina, the relation which subsisted between the
Bociety and Faculty, and the grounds of difference.

The Professors having obtained from the Legislature a new
Act of Incorporation with new Trustees—they thus severed the
connection which subsisted between them, as Teachers in the
Medical College, and the Medical Society, and all that remain-
ed for the Trustees of the College to do, was, to appoint Profes-
sors to fill Chairs which thus became vacant. Accordingly an
advertisement was issued inviting candidates from different parts
of the United States, and the following gentlemen were elected :

JouN R. RuiNeLanprr, M. D. of New-York.

Professor of Anatomy.*
Troomas Y. Srmons, M. D. of Charleston, 8. C.
Professor of Theory and Practice of Medicine.

*Dr. Rurveravnrr brought with him probabl

3 . L y the most valuable collegs
don of Anatomical preparations in the United States.
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GuxNine S. Beprorn, M. D. of N, York.
Professor of Obstetrics and Diseases of Women and
Children.* :

Anorew Hazer, M. D. of Charleston, S. C.
Professor of Materia Medica. :

Hexry Avexanper, M. D. of Charleston, 8. C.
Professor of Institutes of Medicine.

WirLiam Hume, M. D. of Charleston, 8. C.
Professor of Surgery.

Cuarres Davis, M. D. of Philadelphia.
Professor of Chemistry.

The Trustees are :—

Francis Y. Porcher, M. D. President of the Medical Society

and Ez-officio Chairman of the Board of Trustees.

Benjamin B. Simons, M. D.

Edward W. North, M. D.

Joseph Glover, M. D.

Thomas Aiken, M. D.

J. De La Motta, M. D.

William Holmes, M. D.

E. Horlbeck, M. D.

H. 8. Waring, M. D,

Elias Ball, M. D.

J. C. W. Mc’Donald, M. D.

J. B. Whitridge, M. D.

V. Le Seigneur, M. D.

In reorganizing the Medical College of South Carolina, the
Trustees appointed by the Medical Society to superintend this
Institution, exercised their best judgement for the interest of the
College and the advancement of Medical science ; and in strict
accordance with the high and solemn trust reposed in them,
they invited applicants from every portion of our country, and
selected such as they believed would confer reputation on the In-
stitution, and afford the best assurance of future success. What-
ever local feelings might have existed, in relation to political sub-
jects, they did not suffer them to bear on an Institution purely
scientific; and hence they did not look to the place of na-
tivity, but the capability and character of the candidates that
offered. The period when the former Professors separated them-
selves from the superintending control of the Medical Society, and
placed themselves under the control of another sett of Trustees

*Dr. Bedford also brought with him an extensive and valuable museum in his
department,
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was 50 near the opening of the session, that the Trustees had mere-
1y time to reorganize the Medical College under the control of the
Society, and hence, the number of students who are in atten-
dance this year, are comparatively few—independently of this, the
College suffered from erroneous impressions and groundless
prejudices.

The Society, the Trustees, and the Faculty, however, are
determined to advance firmly and steadily, undismayed by any
ungenerous or disingenuous efforts, to weaken or impede their
{:rogress. The cause of science and of truth, will be the great
ights by which they hope to be guided in their course. The
Medical Society is called upon to sustain its reputation, and the
rights and dignity of the Medical prof-ssion.—Impartial consid-
eration is all that is asked. The members of the Medical Soci-
ety, with a proud conciousness of the equity of their case, could
not stoop to ask the sympathies, nor would they desire to awaken
the prejudices or passions of the public. But all they ask is jus-
tice, impartial justice, and where can they with more confidence
appeal for this, than to their fellow citizens, to whom this exposi-
#ion is respectfully submitted.




APPENDIX.

NOTE A.

AN ACT to Incorporate the Medical College of "South
Carolina.

Sec. 1. Be it enacted by the Honorable the Senate and
House of Representatives, now met and sitting in General Assem-
bly and by the authority of the same, That a board of trustees be -
and are hereby established, by the name and style of the Board of
Trustees of the Medical College of South Carolina, who are here-
by declared to be a corporate body, by the style and title of the
President, Trustees and Facuity of the Medical College of South
€Carolina.

Sec. 2. And be it further enacted by the authority afore-
said, That the said board shall consist of thirteen members, where-
of six shall be elected by the Medical Society of South Carolina,
who shall be members of the medical profession and shall also
have been members of the said society for a period of not less
than ten years; six members of the said board shall be nomina-
ted by the Governor of the State, and the President of the Med-
ical Society aforesaid, for the time being, shall be ex officio, &
member and President of the board of trustees.

Sec. 3. And be it further enacted, That when any vacan- "*
cy shall occur among the members of the said board, nominated
by the medical society, the same shall be filled by the said society,
and any vacancy among the members nominated by the Govern-
or shall be filled by that portion of the board of trustees.

Sec. 4. And be it further enacted, That the said Medical
College shall, by its said name, have perpetual succession of offi-
cers and members, with a common seal, and the said board of
trustees shall have power to make all lawful and proper rules and
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by-laws for the government and regulation of themselves, and of
the said college ; provided that those which effect the college
shall be subject to a concurrent vote of the faculty and of_ .thc
trustees; and the said corporation is declared capable of receiving
and holding real and personal estate, whether acquired by gift,
devise, bequest, or purchase, for the purposes and benefit of the
s2id College.

Sec. 5. And be it further enacted, That whenever a va-
eancy shall occur in the faculty of the college the said trustees
shall have power to elect to the vacant professorship ; and that
the said trustees shall have power, on the application of the fac-

" ulty of the Medical College, to establish such, other or assistant

professorships as may be recommended by the faculty and ap-
proved by the board. ;

Sec. 6. And be it further enacted, That the said Trustees
shall have power to confer medical degrees on such persons as
may have attended lectures in the college—and may be recom-
mended by the faculty, and on such other persons as they may
propose ; and also that all the rights, powers and duties here.to-
fore conferred upon or required of the medical society in relation
to the medical college shall be transferred to and vested in the
said corporation, subject to the provisions of this act.

Sec. 7. And lastly be it enacted, That this shall be deem-
ed a public act, and that the same need not be pleaded, but may

be given in evidence under the general issue.

In the Senate House the seventeenth day of December, in the year of
our Lord one thousand eight hundred anu thirty-one, and in the
fifty-sixth year of the Independence of the United States of Amer~
ica. HENRY DEAS, President of the Senate.

H. L. PINCKNEY, Speaker of the House of’
of Representatives.

NOTE B.
Trr STAaTE oF So. Ca. In the Appeal Court, Febraary Term,
vs 1832, O’NEAL, Judge.

A. HEYWARD, et al

The Medical Society of South-Carolina was incorporated in
the year 1794.  In 1817, by the act to regulate the licensing of
Physicians, and for other purposes therein mentioned, they were
constituted a Board of Physicians at Charleston, to examine and
license applicants to practise Physic and Surgery; and also to
license Apothecaries to vend Medicine. In 1823, the Medical
Society was, by an act of the Legislature of that year, authorized
to organize a Medical School at their own expense, to consist of
such Professorships as they may deem expedient, and to confer
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#Medical Degreesupon such candidates as may qualify themselves
therefor, under the regulations which they may establish. In
1824, the Medical Society elected Professors; and they under-
took to be at all the expenses of the institution ; the Honorary
Members of the Society were constituted a Board of Trustees ;
and rales and regulations for the government of the School were
adopted. The Trustees and Professors applied to, and obtained
from the City Council of Charleston, the use of a part of the Poor
House square, for the purpose of erecting the Leeture Roorvs,
of the Professors. In 1825, the Faculty of the College, (as the
Professors are to be henceforward to be called) applied to,and .
obtained from the City Council an appropriation of fifteen thou-
sand dollars ; and a lot of land for the purpose of enabling them
to erect a more suitable and convenient building for the school,
upon the conditions that they should lay out the said sum in erect-
ing a building for the College, on the lot connected with the Ma-
rine Hospital, that the building should be kept in good repair,
while they use it, and that they should supply the Poor House
and Marine Hospital with medical attendance for twenty years,
and that at the end of this time, the City Council should be at
liberty to make such order and require such conditions for the
further use of the said building as to them shall seem meet. The
Professors, as individuals, according to the Resolution of the
Council, gave their bond for the performance of these conditions.
In December of this year the Legislature made an appropriation
of ten thousand dollars for the Medical College, to be drawn by
and placed at the disposal of the Faculty, for the completion of
their buildings, and the purchase of apparatus necessary and prop-
er for such an Institution. In 1830 a further application of sev-
en thousand dollars was made for the Medical College, to be paid
to the Order of the Faculty of the College. In 1831 the Legisla~
ture passed an Act to incorporate the Medical College by the
name and style of the President, Trustees and Faculty of the
Medical College of South Carolina. The Act directs that the
board shall consist of thirteen members ; six to be elected by the
Medical Society of South Carolina, and six to be appointed by the
Governor ; the President of the Medical Society for the time be-
ing, to be ex-officio a member, and President of the Board. The
power of conferring Medical Degrees, is given to the Trustees ;
and * all the rights, powers and duties heretofore conferred upon
or required of the Medical Society,in relation to the Medical Col=
lege, are transferred to and vested” in the said corporation crea-
tedl by this act. The Medieal Society refused to elect the Trues
b}
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tees, whom they were authorized to elect by the act; or in any
wise to acquiesce init. The Governor nominated as Trustees,
N. Heyward, S. Prioleau, B. F. Dunkin, H. L. Pinckney, C. J.
Colcock, and R. J. Turnbull, who, with the Faculty, have exer-
cised all the rights, privileges, and immunities, which is” by the
act conferred on the corporation created by it. 'The Medical So-
ciety applied to Mr. Justice Bay for a Quo Warranto, who re-
fused the application, and a motion is now made to reverse his
decision. The only question necessary to be considered, is,
whether the Act of .the General Assembly, to incorporate the
Medical College of South Carolina, passed on the 17th day of
December, 1831, is constitutional.

It is to be regretted by every citizen of the State, that the

Riosperity of so admirable and beneficial an institution as the

edical College, should be in any degree endangered by the con-
test which has prevailed for some time between the Faculty and
the Medical Society. It isa subject of pride to every Carolinian,
that such an institution has so soon grown up, and reached to ma-
ture usefulness. It is peculiarly honorable to the able, talented,
and persevering members of the Faculty, that they have furnish-
ed a medical education at-home, to the young and rising genera-
tion, equal to any which is to be found in older and better endow-
ed seminaries.  With feelings common to every citizen who will
look to the considerations which I have stated, we have been
cilled on to decide a question, which we are aware may injure
an institution so worthy of being cherished. It is, however, not
only in relation to the college, a delicate question, but we feel that
it is so in another point of view. The constitutionality or uncon-
stitutionality of an Act of the Legislature, is at all times a grave
and serious question—for the Law Makers, as well as the Judici-
ary, are in some degree the keepers of the constitution. They,
as well as we, are bound by the most solemn of all sanctions, to
preserve, protect and defend it; and we are well aware that they
are not disposed deliberately to trench upon it. It does however
happen, and always will happen, that looking only to utility, the
question of constitutional law may be (as we presume it was on
this occasion) entirely overlooked in legislation.

As was well observed in the argument of the Counsel for
the Respondents, no Act of the Legislature ought to be pronounc-
ed unconstitutional by the Judiciary, unless it be clear beyond all
doubt that it is so. When, however, this is the case, I know ng
duty more sacredly enjoined upon us, and none more firmly and
unbesitatingly to be performed, than to interpose ourselves ber

¥
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tween the Legislature and the Constitution. In doing se, no Leg-
islature of this state, ever has supposed or ever will suppose, that
the Judiciary desire to take so responsible a situation, from any
\other motive than a conviction that it is a paramount duty to do
%0.

The constitutionality of the act depends upon the inquiry,
whether the Medical College is to be regarded as a part of the
chartered rights of the Medical Society of South Carolina. 1f it
is so, then it follows that it is a private institution, founded by a
private corporation, and liable only to be visited by it, and govern-
ed by the Laws which it has thought, and may think, proper to
ordain for it. The cotrect solution of this inquiry must depend
upon the Acts of the Legislature, in relation to the Medieal Soci-
ety and the Medical College, and the facts which have been al-
ready stated in the history of this case ; and from them I shall
proceed, in the first place, to deduce the conclusion, that the
Medical College is a private institution, founded by the Medical
Society ; and afterwards to shew the legal effect of this conclu-
gion as to the constitutionality of the Act to incorporate the Med-
ical College of $South Carolina.

By the Act incorporating the Medical Society, 3d Brev'd.
Dig. Tit. 18, sec. 95, p. 167, they afe authorized to purchase and
hold real Estate, the annual income of which shall not exceed
£300 sterling. - This provision has been noticed not so much
from any effect it has had on our minds in coming to the conclu-
sion which we have made, as from a desire to meet, as far as we
can, every view which was taken in favor of the respondents. It
is true, this limitation would prevent them from acquiring real es-
tate beyond their annual income ; but it does not therefore follow,
that they might not be the legal owners of the College Lot and
Buildings, for twenty years. For what is annual income ; it is
that sum, which (when derived from property,) the owner annu-
2lly receives from the use of it. Ifhe leases a House and Land
to one, to be used in educating the poor, or to receive and edu-
cate students for a certain reward, to be paid to the occupant, it
cannot be said that the owner derives any income from this souree.
The public benefit is his only reward. Neither is there any cer-
tain separate income derived from the estate even to-the occupant;
the teacher may make his vocation in that place valuable to him;
otill the income is derived from his instruction, and not from the
house and land. This is the case with the Charleston Medical
College building and lot ; they are devoted by the owner, whoev-
er it may be, to medical instruction, and from them no income iv
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devived. Po the Professors, their lectures delivered in the Col?eg:e
building, are, as they should be, a source of aunual income ; it is
the justreward paid to them by the studeuts, for the communica~
tion of that science and learning which is so honorable to them,
and useful to the state.

“ The Preamble to the Act of 1823, p. 74 75, recites :—

Whereas, the Medical Society have taken measures for the es-
tablishment of a Medical School, te be conducted by persons
ch:en by them and at their own expense, and have petitioned for
the power to confer degrees.” Although I am not disposed to
at:1ch any great importance to Preamblies of the Acts of our Leg-
islature, for they are generally prepared before the bills are ma-
tured, and are often allowed to pass without any critical examin-
ation, whether they are calculated to shed any light on the inten-
tion of the Legislature, and on these accounts have been latterly
altarether rejected by the Legislature, yet when they undertake
to set out the grounds upon which the Legislature have thought
proper to act, and these are found to be consistent witl ﬁ:xe en-
aeinent, they constitute a pretty sure guide as to the intention of
the Law, and must have legal effect in giving coustruction to it.

It is manifest from the Preamble, which is in perfect accord-
ance with the enactment, that the Legislature did not intend to
establish a public corporation, of which they were to be regarded
as the founders; it recites that “'The Medical Society have tak-
en measures for the establishment of-a Medical School.” This
is the same recitation which would have been made, with the va-
riation of the name, if any citizen had established, or was about
to establish the School, and had applied for an Act to enable him
to carry his project into complete effect, It shews conclusively
that the Medical Soeiety, and not the State, was the founder. It
is “to be conducted by persons chosen by them, (the Medical
Society,) and at their own expense.” The Legislatuie in this
shew their sense, that the institution was to be established by pri-
vate enterprize and not by the liberality of the State, and was
therefore to be beyond their control. The powers of appoint-
ment and removal are generally the same, at least in one sense,
they must be derived from one source, if exercised by different:
agents. The Legislature do not pretend that they are to confer
the right to appoint ; it is “to be conducted by persons,” select-
ed or to be selected by the Medical Society, as their agents and
not the agents of the State. . The persons to conduct the school
are bere recognised as the appointees of a private corporation,
and of course responsible to it alone. But itis supposed that the
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words, *at their own expense,” refer to the persens by whom the
school was to be conducted, and not to the Medical Society.—
This, so far as regards the question between the State and the
Medical Society, whether the Medical College is a public or pri-
vate Corporation is wholly unimportant; but upon another bratch
of the case, by whom is the College to be regarded as founded?
by the Society or the Professors ? it may be important, and it is
better now to give a construction to these words. The evident
sense and meaning of the words, apply them to the Medical Soci-
ety. If the words * to be conducted by persons chosen by them”
were included, as they ought to be, in a parenthesis, then there
would be no reason for any grammatical doubt about the appli-
cation of the words “at their own expense ;” they would then
clearly refer to the Medical Society as the antecedent of the word
“their.” But on reaching the preamble in reference to the facts,
which has been exhibited to us, there can be o doubt about the
application of the words. It appears from the extract from =
journal of the Medical Society of the 2d of Feb. 1824, that they
understood the words * at their own expense,” to mean at the ex-
peuse of the Society. The professors were not then appointed,
and the Society referred the subject of establishing the School,
to a Committee, who reported, that “ The funds of the Society it
is too well known, are not in a condition to allow of extending
any considerable pecuniary patronage to the proposed Seminary,
without exhibiting a degree of generosity inconsistent with pru-
dence. Yet your Committee are satisfied that this serious obsta-
ele is by no means insurmountable. They are confident your
Professors elect will take upon themselves the burden of the ex-
penses of the establishment. They cannot believe that there is
among us a single individual, who, if chosen from the rest for the
fulfilment of so desirable an object, would not freely eontribute his
share of the necessary expenditures. Your Committee have
therefore left this subject altogether for the determination of the
Lecturers or Professors, whom you may hereafter appoint.” This
report was adopted, and constituted the foundation of the College.
It shows how the words “at their own expense,” were understood
Ly the Society, including the Professors, who were afterwards
chosen from the members of the Society. Independent however,
of this contemparaneous construction of the words by the very
parties now before the Court, the same construction will be ob-
tained by referring to the persons who were in being at the time
the act of 1823 was passed, and who must therefore be regarded
as alone within the intendment of the Legislature, The profes-
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o8 of the Medical College were not then appeinted, and were
not therefore legally being and existing. Of persons not yet in
legal existence, and whose will could not be known, it is impossi-
ble that the Legislature could have intended to say that they had
andertaken to establish and conduct the School,  at their own
expense.”  Of the Medical Society the Legislature might very
well infer that such was their undertaking. For they had set out
in their petition that they had taken measures to establish the
School, and had only asked for the power to confer degrees. It
was from this statement and request fairly to be inferred that by
their own means the School would go into operation, and all that
they needed was that they might have a legal sanction to confer
its Academic privileges upon the Students.

The preamble recites that the Medical Society « have pe-
titioned for the power to confer Degrees;” this was asking, in
other words, that they might'be made a Medical College; and if
the State with this matter thus brought distinctly to her view,
thought proper to make the grant reserving no coutrol over them
to herself, how can it be pretended that she has afterwards any
right to interfere with her arrangement, or to deprive her grantee
of its privileges but for a violation of its implied condition by Mis-
user or Non User, to be ascertained by the law of the land, as
administered by the Courts of Justice. After stating further in
the preamble that it is the duty of an enlightened Governinent to
aid the advancement of Seience, the Legislature enacts that
s the Medical Society ‘of South Carolina shall be and they are
hereby authorised to organise a Medical School to consist of
such professorships as they may deem expedient, and to confer
Medical Degrees upon such candidates as may qualify themselves
therefore under the regulations which they may establish.” The
act thus confers upon the Medical Society, First, the power to
organize the school ; Second, the power to establish as many
Professorships as they may deem expedient ; Third, the power to
confer Medical Degrees ; and Fourth, the power to make the
laws necessary for the government of the school. These four
powers, it seems to me, were all which the state had to confer,
and having granted them, that nothing remained but that she
should see that they were legally exercised by her grantee.

It is generally true that he who furnishes the means in land
or money, whereby a charity is created, is legally the founder, and
as incident thereto has the right “to inspect, regulate, control and
direct it.” . But to constitute a legal founder, I am not satisfied
that it is in all cases indispensable, that he should furnish any pe-
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cuniary aid. 1f the State or a Corporation establish a College,
and appoint professors with fees for instruction, and one’person
afterwards furnishes land on which a building is put up, and
another the money to erect the buildings, and to purchase the
necessary apparatus ; and the State, or the Corporation, has the
power of removing the professors, and of making laws for the
whole institution, does it not follow that the State or the Corpo-
ration is the founder, and not the donors. The powers incident
t> a foundation belong to the State or the Corporation, and when
they are acknowledged, we may as”legitimately deduce from
them the cause, as we could from it the effect. The donation is
in trust, it is there for the purposes of the institution, and cannot
be otherwise applied ; but it is not the creation of the College,
and it is this which makes a foundation. - The institution has ex-
istence, and the donation only makes it more generally useful.
Baut this part of the case is perhaps unimportant, for I do not un-
derstand that either the State or the City Council claim to be
founders on account of their respective appropriations. It is
contended that the Professors are the founders, and that the Med-
ical College is to be regarded as distinct from the Medical Socie-
ty. .
4 The Professors themselves were created by the Medical So~
ciety ; it is by their appointment that they deliver lectures, and
receive fees, They accepted their appointments upon the ex-
press eondition, that they shou]d bear the burden of the expenses
of the establishment. They became therefore the agents of the
Society, not only to deliver the lectures, but also to endow the
Medical College. The first act which was done in giving effect
to the establisment of the College, was the procuring the use of a
part of the Poor House lot, for the purpose of erecting the Lec-
ture Rooms of the Professors. This was the joint act of the Trus-
tees and Professors appointed by the Medical Society, and this it
eannot be pretended was a foundation by the Faculty alone. It
was the act of the Society, for it was done by all of their agents,
eonstituted to manage the School.  All the subsequent donations
were made by the City Council, or the State, at the instance of
the Professors, as Professors, the Faculty of the Medical College,
or were made by the Professors themselves. To say that they
eould do any act in that character, which would enable them to
say, we are independent of the very power which gave it to us,
‘which enacts laws for our government, and which we have ac-
cepted, and to which we have consented to be amenable, is to my
mind a strange proposition. It would be making the created
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equal to the ereator. As individuals, they might have been the
founders ; but as the Lecturers or Professors of the Medical So-
eity, under both the express and implied terms of their appoint-
ment, whatever they did was under the charter already granted
to the Medical Society, to organize the Medical School, and to
give it effect. When done, and the School went into operation,
it was the Medical School or College of the Medical Society. In
obtaining the appropriation from the City Council, of Fifteen
Thousand Dollars, the Professors as individuals gave their bonds
for the performance of the conditions annexed by the Council to
the appropriation, and this night have given some plausibility to
to their claim to be regarded as the founders, had it not been that
their application was in their derivative character as the Faculty
of the Medical School; an Institution already in existence, and
not one which was to be established; the appropriation was
made to them in that character, and the execution of bonds as in-
dividuals was required by the City Council as affording a better
security than any which they could execute in a corporate ca-
pacity. Thisis clearly not a new foundation, but is in aid of that
which had already been made. Whatever acts the Faculty did in
obtaining this or any other endowment, is not only binding om
themselves, but also on their principal, the Medical Society. By
the first article of the rules and regulations of the Medical College
of South Carolina, it is provided that the Faculty of the College
shall consist of seven Professors, who shall be elected by the So-
ciety by ballot, and who shall deliver Lectures on the following
subjects, viz : Anatomy, Surgery, Materia Medica, Institutes and
Practice of Physic, Obstetrics, and Diseases of Women and In-
fants, Chemistry, and Pharmacy, and Natural History and Bot-
any. The Lectures shall be delivered during the months of No-
vember, December, January, February and March, liable to
such particular regulations as regards the frequency and number;
of Lectures of each Professor, as shall be adopted by the Facul-
ty; subject to the revision of the Medical Society. If any Profes~
sor elected by the Society shall fail or neglect to prepare a suf<
ficent course of Lectures by the time appointed for the coms
mencement of the operations of the School, his Chair shall be de-
clared vacant, and the Society shall proceed to another election.”
This shows that the Faculty were made perfectly dependent
on the Society, not only for their election, but also in relation to
the discharge of their duties. They became officers of the Med-
ical Society, charged with the care of a particular department ;
and out of the discharge of their duties could not grow a totally
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distinet body or corporation. ~ But they were not even left to theis
own enterprize and skill, in the organization and management of
the schiool. The second article provides that the Honorary
members of this Society shall be a Board of Trustees, “ to watch
over and promote the best interests of the Institution , to aid aid
aszist the Faculty with theiv countenance and advise in the gov=
ernment of the school, and i the furtherance of the objects
which it is intended to accomplish.” It also direets that at a
special meeting on the first Monday in April, the Medieal Socie-
ty “shall receive an annual report of the proceedings of the Fac-
ulty through their Dean,” particularly designating the subjects
upon which it shall communicate information. It would seem
from these two provisions, that the Medical College was regarded
by the Medical Society, and the Faculty as an institution belong-
ing to the former, and entirely subject to their parental care and
control.  To argue, after having become Professors under such
rules, that the College was not a partof the Medical Society, de-
riving existence from them, and subject to their Government,
would seem to imply that the agent might at any time set up for
himself and deny the authority of his principal over the subject
committed to his care ; such a course might be sometimes useful
to the agent ; but it could never be tolerated by the principal or
allowed by the law.

The power to confer Degrees by the act of 1823, is confer-
red distinctly upon the Medical Society in the Medical School or
College by them to be organized. AsI have before said, this
made them the Medical College, the professors are their instrucs
tors, and in that character become a part of it; but independent
of the Society they had no power of conferring Degrees. This
power the Medical Society have never parted with, and they still
have the right to its exercise. In the fourth article, after making
some regulations in relation to character, previous study, and a
written dissertation to be prepared by each Student, it is provided,
‘““at the end of his second course each candidate shall be entitled
to a private examination before the faculty, and if approved by
them he shall appear before the Society at their meeting on the
first Monday in April, at which time and place he shall defend his
dissertation or thesis. The opinion of the Society respecting the
fitness or unfitness of each Candidate shall be expressed in the
usual form, of balloting, a majority of two thirds of the members
present in his favor shall be necessary to entitle him to his degree,
At a public meeting ofthe Society to be held the next day, or as
soon thereafter as may be convenient, and to which the Literary

4
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i’ and professional Geentlemen of the community shall be especially
invited, the Candidates who have passed their examination, shall
be introduced. and receive their respective diplomas from the
hands of the President of the Society, who shall at the same time
deliver a suitable address. In order to shew on the: part of the
Society a marked encouragement for classical attainments, a pre-
mium of seventy dollars in money or books, shall be annually of-
fered for the best Latin or Greek Thesis or Dissertation.” The
fifth article directs that a Candidate fo1 a Medical Degree having
met the approbation of the faculty of the Medical College of 8.
Carolina, shall defend his Thesis before the Medical Society, and

! this shall be the final examination.” Every one of these provi-
i sions show that the Medical Society was the legal head, or patron
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of the Medical College, and that without their assent none of its
honors or privileges could be granted. The State had no right
to resume this grant at pleasure ; it is a privilege conferred on a
i private corporation, and not a duty required to be done by it—
! the examination and licencing of Physicians and Apothecaries
: by the Medical Society as a board of Physicians, under the Act
i of 1817, was a duty to the community to be performed by them ;
j for this purpose they were the State’s agents, and the State could
at any time end the agency by repealing the law, or revoke and

commit the agency to others.

But it is said notwithstanding all these views still the faculty
of the Medical College must be regarded as a distinct corporation
on account of the appropriations, made by the Act of 1825 and
1830. I have no doubt that if a body of men, not entitled to a
legal name as a body politic and corporate, should be described
in an Act of the Legislature by a name and style, that this would

g emphatically give them such a legal right to the name and style,
: as would at least legally entitle them to the benefit of the Act.
& i But I do not think this can benefit the faculty. The appropria-
‘ tions were for the “ Medical College,” and to be drawn by or
B paid to the order of the faculty. The acts themselves obviously
: make a distinction between the College and the faculty of the
College. They are supposed to be two different bodies known to
the law. What was, at the time the Aets making the appropria-
tions were passed, the Medical College? It then consisted of
the Medical Society, the Trustees and the Faculty; for these
were the different parts of the body according to its organization
~—in the rules and regulations no one of these was the college;
although if the Society had pleased in the organization of the
School, they might have directed the several members in rotation
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to have discharged the duties of the professorships, and thus have
dispensed with permanent professors altogether. So too they
mught have performed themselves the duties of the Trustees, and
thus have contitued as they were in the first instance, the Medi-
cal College. For I am satisfied that the power to confer De-
grees made them legally a Medical College. If the College at
the time the Acts were passed was the Society, the Trustees and
Facuity, then the appropriation was for a body in legal existence,
and having a legal name, and did not set up a new Corporation.
The result of the examination is that the Medical Society, under
its charter as extended by the Act of 1823, founded the Medical
College, that all endowments, whether made by the professors,
the City Council or the State, must be regarded as made in aid of
the original foundation. It is therefore a private institution,
founded by a private Corporation, unless its object, public instruc-
tion, should malke it a public one. 'The divisions of Corpora-
tions into public and private, will be more simply and easily un-
derstood as political and private ; whatever belongs to the public
or people composing a government; or is instituted for the good
government of any part of the people, is a public or political Cor-
poration, private Corporations are such as are instituted for the
benefit of eertain persons as individuals, or for the purpose of ap-
plying private funds or enterprize and skill to the public good.
“ Public Corporations are such as exist for public political purpo-
ses only, such as counties, cities, towns and villages ; they are
founded by the Government for public purposes, and the interest
in them belongs to the public. But if the foundation be private,
the corporation is private, however extensive the uses may be to
which it is devoted, by the founder on the nature of the intention:
A Bank created by the Government for its own uses, and when
the Stock is exclusively owned by the government, isa public
Corporation.” ¢ A hospital founded by a private benefactor, is,
in point of law, a private corporation, though dedicated by its
charter to general charity. A College founded and endowed in
the same manner, is a private charity, though from its general and
beneficent objects, it may acquire the character of a public in-
stitution.”  “To hold a  corporation to be public, because the
charity was public, would be to confound the popular with the
strictly legal sense of terms, and jar with the whole current of de-
cisions since the time of Lord Coke.” 2d Kent’s Com. 222-3.
In Philips vs. Berry, 2d Term. Rep. 852, Lord Holt, speaking of
Public Corporations, said, that ¢ those that are for the public gov-
ernment of a town, city, mystery or the like, being for public ad-
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vantage, are to be guided according to the Laws of the Land.”—
% But private and particular Corporations for charity founded and
endowed by private persons are subject to the private government
of those who enacted them.” Tt is clear from these Authorities,
that the ohject of the Medical College does not malke it a public
or political corporation, and that as a private corporation, it i
subject to the government of the Medical Society who erected it.

Having arrived at the conclusion, that the Medical College
is a private corporation, or to speak more properly is nart of a
private corporation, the Medical Society, it now remains to be
seen what is the legal effect of this conclusion upon the constitu-
tionality of the Act of 1831, incorporating the Medical College.

The Act of 1832, is a contract between the State and the
Medical Society, whereby the State, in consideration of the estab-
lshment of the Medical School by them, conferred upon the
Medical Society the powers to organize the School, to establish
the professorships, to confer Medical Degrees, and to male all
laws necessary for its government. The Act of 1831, transfer-
ring all these powers to the new corporation, is a plain violation
o the contract. Under the 10th sec. of the 1st Article of the
Coustitution of the U. States, each State is prohibited from pas-
sing any law impairing the obligation of contracts. By the Con-
stitution of this State, the people have prohibited the Legislature
from ever passing any such law. This prohibition of the Consti-
tution of the United States, and of this State, applies in as much,
if not more force to a contract made by the State with an indi-
vidual or corporation, asit does to a contract hetween cit=
izen and citizen. Dartmouth College vs. Woodward 4, Wheat.
818. The Actreg:rded even as the grant of a franchise, is still
as much a contract binding on the State, as the grant of a tract
of land by an Act of the Legislature would be, and this accord-
ing to the case of Fletcher and Peck, cannot be annulled by the
same or a subsequent Legislatuie.

But in another point of view I think the unconstitutionality of
the Act of 1831 is too apparent to be doubted; after having arriv-
ed at the conclusion that it is in derogation of the right of a pri-
vate corporation.

The English Parliament is the supreme authority of Great
Britain, and according to Blackstone, whatever it does, “no au-
thority upon earth can undo.” 1st Bl. Com. 161. This supreme
uncontrolable power is derived from the supposition that the King,
Lords and Commons are the Estates and the people of the realm,
2ud from the government thus coustituted, all power and authori-
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iy to the other departments emanates. But in this State the
government is strictly representative of the people and all the
powers exercised by any ofits department is derivative from them
under their constitution. The three different departments, the
executive, legislative, and judicial, are eo-ordinate, neither has
any superior, in its particular sphere of action, save the will of
the people, the constitution, to which, as the source from each
derives the power it exercises, obedience is due. If either tran-
scends the department to which the people have assigned it, or ex~
ercises a power not granted to it, or which is prohibited to be exer-
cised, the act is void, and has no effect; for it was done without
the authority of the people, and without this no department of our
government can act.  The legislative authority of this State is
vested in a general assembly, “consisting of a Senate and
House of Representatives. 1 sec. 1st Art of the Con. of So. Ca.
so far, the making of laws, which is to regulate the people of the
State, considered as members of a civil community; or the grant-
ing by the State as a sovereign power as of any of her property,
officers, franchises, privileges or immunities, the legislature have
the right to act as they please, if they conform to the forms and
requisites of the constitution. But if they undertake to exercise
either executive or judicial power, it is an usurpation of the rights
of the people, which they have confided to another department,
and which, however unwelcome an office it may be, it becomes
the duty of the judiciary, as the Representative of the people, to
resist and control.

An act of the legislature which takes from one man his proper-
ty rights, and gives it or them to another on a claim of right is the
exercise of judical power, which is “vested in such superior and in-
ferior Courts of Law and Equity as the Legislature, have from time
to time directed and established, (1st sec. 3d Act of the Con. of
So. Ca.) and is therefore prohibited by the people from being
exercised by the legislature. So too to divest a corporation of any
of its rights, privileges or immunities, is the exercise of judicial
power ; and the more especially as in the case before us, where
the question is whether the legislature have before granted the
rights, privileges and immunities which they now claim the right
to confer on another corporation.  If these have not before been
granted to another corporation, the act now granting them for
the first time, trenches upon no vested rights and cannot be ques-
tioned. But if they have before been granted, nothing remains
in the St’to be granted, and she cannot resume her grant, or
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transfer it to another, until a forfeiture of the grant is judicially
ascertained and established.

In England the creation of a corporation is within the King’s
prerogative, but still as an incident to supreme power, the Parlia-
ment may exercise, and have exercised the right of incerporation.
(1 BL. Com. 472, 3,4) Iam notdisposed tosay that the power
of creating a corporation as a part of the King’s prerogative,
belongs to the Legislature; for I regard the whole doetrine of
prerogative rights as utterly inapplicable to the simplicity of Re-
publican Governments. The right to grant a corporate franchise,
belongs to the Legislative power, as being in this respect the en-
tire representative of the sovereignty of the people. Yet notwith-
standing it is thus rightfully to be regarded as falling within the
grant of legislative power, it cannot be exercised as in general
legislation, to enact and repeal at pleasure. Inone sense an act
of incorporation is law, but in another, it is only a grant by the
whole people of certain powers, rights, privileges and immunities,
to a part of the people. It is law, in as much as it constitutes a
rule of action, by which the corporators, and all the community
are to be governed in the relation to the body politic and corpo-
rate. But between the State and the corporators, it is like a grant
of certain powers, rights, privileges and immunities, which by the
act of incorporation pass out of the State and are vested in the
corporation ; and can only be forfeited by a breach of the implied
condition on which the grant is made, misuser or non-user, *in
which case the law judges that the body politic has broken the
condition on which it was incorporated, and thereupon the incor-
poration is void.” 1st Bl. Com. 485.

The 2d sec. of the 9th Actof the Con. of So. Ca. provides that
“no freeman of this State shall be taken, or imprisoned, or des-
siessed of his freehold, liberties, or privileges, or outlawed or ex-
iled but by the judgment of his Peers or by the law of the land.
Nor shall any Bill of attainder, expost facto law, or law impair-
ing the obligations of contracts ever be passed by the Legislature
of this State.”

A body politic and corporate is not, it is true, a freeman, within
the words of this section, yet it is composed of freemen, who are
entitled to all the privileges conferred upon them by the act of in-
corporation, and of these they cannot be desseissed but by the
judgments of their Peers or by the law of the land. And of course
the corporation can only be forfeited or deprived of any of its pri-
vileges n the same way.
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Judge Kent, in the 3d volume of commentaries, at page 244,
thus sums upon the doetrine of visiting eorporations. “The better
opinion seems however to be that any corporation chargeable
with trusts may be inspected and controlled, and held accounta-
ble in Chancery for an abuse of such trusts. With that exception
the rules seems to be that of all corporations are ameneable to
the Courts of law ; and there only according to the cause of the
common law for non-user or misuser of their franchises.”

It would hence seem that both by the constitution and the com=
mon law, a corporation can only be deprived of its powers, rights,
privileges and immunities, by a judgment of forfeiture, obtained
according to the law of the land. =By this I understand a trial
had and judgment pronounced in the Court of law of this State.

From these views, we are constrained to pronounce and de-
clare the Acts of the General Assembly to incorporate the Medi-
cal College of South-Carolina, passed on the 17th December,
1831, unconstitutional,

The motion to reverse the Decision of the Judge below is gran~
ted; and leave is given to the relators to file the information in
the nature of a quo warranto. (3 Bl. Com. 264.)

¢ Signed,” JOHN B. O°’NEALL.
] concur,” DAVID JOHNSON.
Filed 5th July, 1832.
THE STATE oF SouTH-CAROLINA, }

Office of the Clerk of Cowrt of Appeals.

g, I, Thomas J Gantt, Clerk of the Court of Appeals, in
@ the State aforesaid, do hereby certify that the above
& opinion is a true eopy from the original opinion pro-
nounced in said case, and filed on Record in this Office.
Given under my hand and the Seal of the Court of Equity (there
being as yet, no Seal for the Appellate Court) at Charleston, this
cleventh day of July, Anno Domini, 1832.

THOMAS J. GANTT, C. C. A.

NOTE C.

AN ACT to incorporate the Medical College of South
Carolina,

Sec. 1. Be it enacted by the Senate and House of Repre-
sentatives, That a Board of Trustees and Professors be and are
bereby established and declared to be a corporate body, under
the style and title of the President, Trustees and Faculty of the
Medical College of the State of South Carolina. :




Sec. 2. And be it further enacted, That the said Board
of Trustees shall consist of eleven members, viz : Nathaniel Hey-
ward, C J. Colcock, Henry L. Pinckney, Robert J. Turn-
bull, Samuel Prioleau, Elias Horry, Wm. Drayton, Jacob
Ford, H. A. Desassure, Jasper Adams and Mitchel King, Es<
quires, who shall elect a President from among themselves.

See. 3. And be it further enacted, That when a vacaney
shall occur among the members of the said Board of Trustees,
siich vacancy or vacancies shall be filled by the remaining mem-
bers of the Board.

Sec. 4. And beit further enacted, That the Faculty shall
eonsist of J. Edwards Holbrook, Samuel Heury Dickson, Thos.
G. Prioleau, Edmund Ravenel, Henry R. Frost and John
‘Wagner, Professors.

Sec. 5. And be it further enacted, That the said Board
of Trustees and Faculty shull have perpetual succession of offi-
eers and members, with a common seal ; shall have power to
make all lawful and proper rules and bye-laws, for the govern-
ment and regulation of themselves and of the said College ;. and
that the said corporation is declared capable of receiving and
holding real and personal estate not exceeding sixty thousand
dollars, whether acquired by gift, devise, bequest or purchase, for
the benefit of the said College.

Sec. 6. And be it further enacted, That whenevec any

vacancy shall occurin the Faculty of the said College, the said
Board of Trustees and Faculty shall have power to elect to the

‘'vacant Professorship, and also to establish such other or assistant

Professorships, under such regulations as they inay deem essential
to the interests of the said College, and to remove any Professor
or Professors for incapacity or misconduct.

Sec. 7. Aud be it further enacted, That the said Board of
Trustees and Faculty shall have power to confer medical degrees
with license to practice Medicine and Surgery, on such persons
as may have attended Lectures in the said College, and may be
recommended by the Faculty, and on such other persons as they
may propose.

Sec. 5. And be it further enacted, That this shall be
deen_led a public Act, that the same need not be pleaded, but may
be given in evidence under the general issue.
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.. See. 9. ‘And be it further enacted by the authority afore- ~
said, That this Act shall be and continue of force for the term of
twenty-one years.

In the Senate House, the twentieth day of December, in the year of
our Lord one thousand eight hondred and thirty-two, and in the
fifty-seventh year of American Independence.

HENRY DEAS, President of the Senate.
H. L. PINCKNEY, Speaker of the House of Repre-
sentatives.

NOTE D.

JUDGES? CHAMBERS,
CHARLESTON, Jury 5, 1833.

The STATE ) Motion for a Rule to shew cause why &
2 | Writ of Centiorari should not issue,

ADAM ‘SENFT and to remove the Inquisition found in this

Dr. THOS. G. PRIGLEAU. Fcase by the Magistrates and Freehold= -

: J ersinto the Cowrt of Sessions.

The Inquisition in this case, finds that the Medical Society
of South Carolina, was lawfully and peacefully possessed of an
Fistate for years, of, in and to the Lot and Land and Buildings
thereon, situated in Queen-street, in the City of Charleston, call-
ed and known by the name of the Medical College, on the
day of April, in the year of Our Lord One Thousand Eight
Hundred and Thirty-Three, when Adam Senft, and Thomas G.

Prioleau, and other persons unknown, on the said———day of

April, in the year of Our Lord afovesaid with strong hand and

with force of arms, entered into the said house, called the Medi-

cal College, and expelled, ejected and amoved the said Medical

Society of South Carolina thereof—and the said Medical Society

so expelled, ejected and amoved of ' the said house and buildings, :
called the Medical College, on the said———day of April last I
past, until the day of taking the said Inquisition, with main force B
and power, withheld, and now do withhold in great disturbance ‘.
of the peace of the State, and against the force of the, statues in 5
such case made and provided ; as by the said Inquisition duly re- !
turned by the two Magistrates who held the Inquisition, and the

Twelve Freeholders, who found the said Inquisition, may more

{ully appear.

-When this Inquisition was retured and filed. .

Mr. Frost, as Counsel for the Faculty and Trustees, the re-
lators in this case, moved for the writ of Certiorari to issue forth=
with, in order to remove the ease into the Court ‘of Sessions, on
the ground that it was the proper and appropriate remedy for re-
moving all proceedings from Inferior Tribunals to the Superior
Courts of Justice.

_
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He contended that in England, the King, by virtue of his
royal prerogative, had a right to this writ in all cases where he
was concerned ; as a writ of right, he bad a right to remove all
cases from the inferior tribunals into the King’s Bench, where the
erown is concerned, but admitted that in some cases between his
subjects it may be refused—and for that purpose, quoted and re-
lied on I Chitty, page 379 old ed. 259new edition. It may be
moved for to obtain a new trial in the King’s Bench, which an in-
ferior Court cannot grant. This writ lies against Justices of the
Peace, in cases where they are empowered finally to hear and de-
termine.

Nothing, he contended, could take away this power from the
Court of King’s Bench, but the express provisions of a statute. In
all cases where a new jurisdiction is created, the operation of the
Court immediately applies. He quoted 1. Bac. 561, where it is
1aid down that this writ may be granted in all cases,unless exempt-
ed by an act of Parliament ; 2 Hawk., Lib. 2, chap. 8, sec. 6,
tosame point.

In 2 Cain’s, 197, it lies to the Court of Common Pleas, al-
though that court has a right finally, to hear and determine.
Again, a Certiorari lies in all cases where there is no appeal—and
it is a good ground that there is no appeal to afford this writ ; and
it lies as well after conviction as before it. Salk. 146, 149. When
an indictment is found, is the proper time to apply for it.

In 6th Johnson, 334, it is said, that the granting a Certiorari
is as much a matter of right, asa Habeas Corpus. And in order
to shew that it was a matter of right in this State, the case of Ma-
ry Huntingdon was quoted and relied on, as a case carried up to
the court of Sessions, on the writ of Cirtiorari, 1 Tread. 325.

On the 6th of July, Col. Cross was heard in reply to Mr.
Frost. He contended against the motion, that the relators were
100 late in applying for this writ. It should have been moved for,
by the rules of the law, before the Jury was sworn ; all the cases
in the books he urged, where this writ had been allowed, were
before the Jury was sworn.

The 43 Elizabeth, is express upon this subject—that no writ
shall be allowed, to remove any cause from any inferior court, in-
to the King’s Bench, unless moved for before the Jury is sworn to
iry the cause; and 1 Salk. 144, says it shall not be delivered
after the Jury is sworn ; and 4 Black. 320, says, it may be moved
for at any time before trial ; 2 Hawk. 287, it is a good objection
agaiqst granting a certiorari, that issue is joined below, or after
conviction—1 Hawk. 154.

Col. Cross then stated that the Court of Appeals had alrea-
dy deiermined that the Medical School was a part of the College
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of Bouth Caroling, so that it would be of no use togrant this wrii,
to carry the case up to the Court of Sessions, as it' would be car-
rying the same case up before the same Judges again.

The Magistrates who tried this case were legal characters,
of great impartiality and justice—they had no doubts on the mer=
its of this case ; and the Jury were also an able, upright and in-
telligent one, against whom not the smallest misconduct has been
alleged. ;

Col. Cross then took up another strong ground in the cause
—that no good or legal grounds had been urged or alleged, to author-
tze the issuing of this writ. :

The gentleman who had preceded him on the other side, he
said, had admitted that although the King of England, in the
midst of his prerogativa regis, had a right to this writ, yet, as be-
tween subjects, some good reason or cause should be assigned, as
between them, before it was granted.

The powers granted to inferior tribunals, are generally giv-
en for the speedy administration of justice, and to prevent delay,
and where the inferior Judges or persons entrusted with the exe-
cution of them, act within the bounds of their jurisdiction, they
are entitled to support and confidence, as well as the superior
courts.

Hence, the wisdom of the law, in all cases, wherever their
Eroceedings are called in question, requires some good reason to

e assigned to autherize such interference.

The act of 1817, creates a new jurisdiction for forcible en-
tries and detainers, and declares that their proceedings shall be
final and conclusive ; and authorizes the sheriff to give possession,
agreeably to the act of 1812, for regulating proceedings between
Landlords and Tenants.

Col. Hunt followed Col. Cross, on the same side, on behalf
of the Medical Society, and he discarded all the prerogatives of
the Crown of Great Britain, as inconsistent with our Republican
principles, and insisted that the Constitution of the State of South
Carolina and that of the United States, were the foundations of
all power in the United States, and in every State of the Union,
They gave efficacy and effect to all the laws for the government
of the citizens of the country, and that no law was binding whick
was not authorized by these eonstitutions. .

He admitted that the King of England, as the fountain of alf
power and justice there, might remove all causes from inferior
courts, into his courts, as he pleased, and when he pleased—but
no such power, he urged, existed in this State. 'The constitution
declares that the judiciary should consist of such courts and tribu-
nels of justice within this State. se the Legislatnre shonld from
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{ile to time establish or ordain. Nojsueh power or prerogative,
as that exercised by the King of England, ever existed or prevail-
ed in this country ; consequently the writ of certiol ari as a writ of
course, never existed, or was in use in this country, therefore all
the authorities quoted on that head, are totally ina pplicable.

Forcible entries and detainers here are regulated by the act
for landlords and tenants, which are given to the magistrates and
freeholders without appeal to any superior tribunal, their proceed-
ings in such cases, are final and conclusive. The cases also be-
tween masters and apprentices, are also given to the magistrates,
and it has been determined by the court of Appeals, that no ap-
peal lay in such cases, as in Carmand’s case. So that in all
cases of inferior jurisdictions, where no appeal is expressly given,
the law intended that no appeal should be allowed, unless in such
cases where great abuses are committed, when they may be
quashed, then proceedings are final and conclusive ; and the
whole drift and design of the present application is to obtain even-
tually an appeal which would create a delay of Justice till ‘next
February, by which means the whole proceedings in the College
would be in abeyance till that time, and even at that time, the
case would again go back to the same Judges who have -already
determined, that the act of 1831 was unconstitutional and void,
and who doubtless would be of the same opinion they have alrea-
dy pronounced.

Here Col. Hunrt produced the opinion of Judge Johnson
and Judge O’Neal, in which they declare, that the aet to incor-
porate the Medical College of 1833 was unconstitutional, null
-and void. =

This opinion he contended settled the matter in dispute be-

tween the parties, ard left them without a foundation to rest

wpon.

Mr, Randell Hunt followed Col. Hunt, on the part of the
velators, and he took up and enlarged upon the same grounds hjs
predecessor had observed on before him. He contended that
the common law of England when made of force in this State,
only included such parts of it as were applicable to the situation
and circumstances of the country. A very large proportion of
the prerogatives of the King, and the power which he exercises
over his Courts never were applicable in the State of South Car-
olina ; every thing essential here, and indeed the source of all
power, is the constitution made by the people themselves, and for
their benefit ; and all the tribunals of Justice, are made through
their Legislature for their advantage, and for the mutual benefit
of all-—there is no peculiar power vested in the State but for the
advantage of its citizens. The King of England may draw te his

'




37

Courts by virtue of this writ of Certiorari all the causes in the
Kingdom by his royal prerogative, as a matter of right and as a
matter of course ; but in this country no. such writ is grantable
but on special eause shewn for granting such writ, for the fair
and equal distribution of justice. = No such eause has heen shewn
in this case, it has not even been attempted or suggested. The
conduct of the magistrates has been fair and impartial—and that
of the jurors uprig ht and independent—then why grant this writ ?
it must be for the purpose of delay. After the opinion of the
Couit of Appeals, (that the act of 1831 granting the respondents
or faculty, all the pomu they claim) is unconstitutional and void.

From the jurisdietion of the magistrates and freeholders in this:

case, there lies no appeal, their powers are final and conclusive ;
there is none given by law, and therefore the law will intend that
there should be none. o grant this writ in this case therefore
would be agaimst the mtendment of the law. Carmand’s case is
conclusive on this point, that where no appeal is given it shall
not be granted.

Mr. King, in conclusion for the respondents, the faculty and
trustees, contended that all the powers and prerogatives of the
crown, are vested in the State of South-Carolina ; and that our
Court of Sessions, has all the powers of the King’s Bench in
England. 1. Brevard, 216, act 1721, pub. laws, 128.

The Constitution recognizes the acts of the judiciary as of full
force, until altered or repealed. But a large proportion of owr
writs and proceedings, depends upon the common law, and com-
mon usage, and has been devised by the judges in ancient fimes,
as occasion might require.

Thus for instanee, there are no acts for xacumg prohibitions,
mandamus, and many others, yet those writs are in constant use,
and justice could not be duly administered without them ina
thousand instances. - So it is with regard to the writ of Certiorari,
issuing out of the King’s Bench or Ch'mcerj, to remove all pro-
ceedings from the inferior Courts to the superior ones, for the
morve effectual administration of justice.

There are appeals in many cases besides the final appeal to
to the Court of Appeals of the highest nature ; and this, long after
the adoption of our Constitution.

3 Brevard 49, sec. 83, the writ of Certiorariis recognized from
the City Court. Grimke’s justice 114,

In the case of Mary Huntingdon, a case exactly similar to
this, it was removed by the Certiorari.

If the party is deprived of this remedy, in cases of great momem
and importance, he will be remediless. The case of Carmand
and his apprentice, was a case of special domestic nature, and
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vequired a speedy and specific determination ; aud therefore neé
appeal was allowed to the Supreme Court of Appeals.

In the law of 1812, for regulating the trial of cases between
landlords and tenants holding over, the words are to be sure, that
the proceeding should be final and conclusive ; but that ought to
be intended to be the facts found by the jury ; but as to the law,
that is still left open for the supremne tribunal, for the common
law is not to be repealed by implication, it must be by an act.

He admitted that the cause for granting this writ, ought to be &
good one : and if the respondents can shew sufficient cause, it
ought to be granted—there is no other remedy for obtaining redress,
and that alone is a good cause.

The 43 Elizabeth is confined to civil cases, and not to those of
a criminal nature, where the King applies for it, it a matter of
course, but where a subject applies for it, grounds must be as-
signed—2 Durn, and East 86, 4 Burr 2456, 8 Petersdorf, 239,
same is laid down. The Court may grant it as well before, as
after a conviction, so that the present application is not too late

OPINION:

I have now gone through the principal cases quoted, and re-
lied upon by the parties on both sides, and it only remains for me
to class the different cases and the grounds of the arguments of
the different counsel, upon the points submitted, so as to meet the
real merits of this important controversy, consistently with the
rules of law, and the principles of justice.

As a great deal has been introduced in the argument, about
the prerogatives of the crown, and about the rights of the King of
England, 1 shall condense what I have to say on this branch of the
subject, within as narrow limits as possible. = 1 admit that the
King of England as the fountain ofall power in that country, has
exercised the right of regulating their Courts of Justice and draw-
ing to their jurisdictions, time out of mind, all such cases as they
have by their Judges, thought expedient for the administration of
justice among their subjects ; and as incidental to that fundamen-
tal power, to issue such writs and processes as they might think
sonducive to that end ; and among others, that of issuing writs of
Certiorari to all the inferior jurisdictions in the kingdom, to take
wp to his higher courts of justice, all cases he pleases, so as'to
keep the whole under their control. But I deny that such a case
exists in the State of South Carolina. Such high prerogatives do

ot exist in this State—all power here is vested in the people, and
they by their Constitution, have vested in the different branches
of the Government, such powers as they have thought neces-
sary for the protection of the State, its citizens, and their lives
and properties ; and all our tribunals of justice have been so reg=
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ulated, as to distribute equal justice to all. The State possesges
no power, but such as is absolutely necessary to the ends of jus-
tice—nor the citizens any rights but such as aré necessary for
protection by violence or injustice. The high prerogatives of the
erown, as possessed by the Kings of England, are utterly un-
known to, and inconsistent with the republican system in America.

In England the King is entitled to this high prerogative writ
of Certiorari as a matter of course, without assigning any cause &
or ground for it, although as between citizens or subjects, the law, ;
even there, requires that cause should be shewn, before it can be
granted, and this distinction is well laid down and defined by some
of the best law authorities upon that subject.

In Chitty, page 257, itis laid down, that the writ of Certiora-
riis demandable of absolute right only by the King himself, and
to him the court is bound to grant it, and therefore when applied
for by the Attorney General, or other officer of the Crown, eith-
er as a prosecutor, or when it is taken up in defence of a party !
indicted, or on his being an officer of the crown, it must issue as
a matter of course, and the court has no discretion. But when
the King’s name is only made use of by a private prosecutor, a
material distinction arises ; for though the writ is usually awarded
as a matter of course, it is in the power of the Judges to refuse it
or quash it ; and when applied for on the part of a defendant it
is never granted, unless there are strong reasons for removal of _
the case assigned—a practice which has prevailed since the time V
of Charles 2d.

In Durn. and East. 89, Buller J. says, the language of the
Court has always been, that the King has a right to remove pro~
ceedings by Certiorari of course ; but where a defendant makes
application of this sort, he must lay a ground for it before the.

Court. Lord Mansfield, he says, has laid down this distinction

again and again: that on the part of the Crown, it is a matter of

course for the Court to grant it; but on the part of the defend- :
ant, itis not a matier of course. Now, if it be not a matter of course
to grant this writ, it can only be obtained by laying a ground by
affidavit, and unless this rule was observed, the consequence
would be, that we should have to decide upon every conviction in
the kingdom, which would be removed into this Court. : |

Buller J. on a subsequent day, said that upon a further inqui- |
1y into the case, it appeared most clearly that the opinion of the I

court in the above case was correctly proper. That the rule res-
pecting the laying the ground before the court for granting a Cer-
tiorari, had obtained since the days of Charles 2d. In Doug.
554, the King against Whitebread, the Court say, that we are all
of opinion in this cage, that the Certiorari does not ke ; but if it
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did, it must be granted on offidavit to support the application. A
great number of other cases were quoted and relied upon, to the
same point, in the course of the argument ; but those I have re-
lied on are sufficient to establish the Jaw on this head, beyond all
kind of doubt or controversy whatever. Here then 1 take my
stand on this branch of the case aud am deci ledly of opinion, that
unless good and sufficient grounds are stated and supported by
affidavits, this court is not warranted in granting this writ. I
must in candor, however, admit that formerly during the exis-
tenee of the county courts, which often ran wild in their judge-
ments and decisions, writs of Certiorari were in use, iR order to
reach the justice of cases decided in them, but never, I believe
without affidavits to support the grounds upon which they were
granted. Since the abolition of these eourts, this writ has gone
into disuse, except in Mary Huntington’s case, which passed sub
silentio, and without argument or discussion.

But in the case under consideration no ground whatever has
been alleged, nor affidavits submitted, to justify the courtin grant-
ing it ; onthe contrary it has been demanded as a matter of right,
orag a thing of course in the usual current of practice, in our
courts of justice. And the wisdom of the law is evident in res-
training this writ, and submitting it to the sound discretion of the
courts of Justice, before it can be granted; otherwise, all tha
cases in the inferior tribunals in the State, would be carried up to
the court of Sessions, which possesses the same powers here, as
with the King’s Bench in England, as was well observed by Mr.
Justice BurLer. The case relied upon from 6th Jounson 334,
in which it is said, the granting a certiorariis as much a matter of
right as a habeas corpus, appears to me against all the sound and
stable principles ef the law upon the subjeet. If there was no
other ground'in the case, but this one, it would be sufficient alone
to justify the court in refusing the preseunt motion.

2ndly. But there is another ground in the case, which ren-
ders unavailing every attempt to support the rights of the Faculty
and Trustees in this case.

The court of Appeals, the highest tribunal of justice in South
Carolina, has,- after a very laborious investigation, declared the
act of the Legislature, “entitled an act to incorporate the Medi-
cal College of South Carolina,” passed the 17th Dec. 1831; (un-
der which the faculty or respondents claim all their rights and
franchises,) uneonstitutional, nall and void.

This therefore, without further observations, leaves them
without a pivot to stand upon—all their rights and privileges
founded on the act, go with it.

I am therefore bound to reject the present motion for the

Certiorari, and to leave the magistrates at liberty to proceed. .

agreeably to law. E. H. BAY.

.




MEMORIAL
Or tHE City Councir. oF CHARLESTON, PRAYING ENACT-

MENTS TO PREVENT THE ERECTION oF W00DEN BuiLpINGS
v THAT CITY.

To the Honorable the Speaker and other Members of the
House of Representatives of South-Carolina:

The Memorial of the City Council of Charleston
respectfully sheweth—

That the City of Charleston has again been laid
waste by one of those desolating conflagrations, which,
in the course of its history, has more than once laid it
in ruins. Your memorialists having been appointed to
watch over the safety of the citizens, have felt them-
selves bound to seek the cause of so much calamity,
and if possible, to remove it. In making their search,
they find that on every occasion the extent of the ruin
has been attributed to the number of Wooden Build-
ings existing within our city. The inflammable nature
. of our wood, and the frequent droughts to which our
climate is exposed, increase to an alarming degree our
danger from fires, and the result has been just such as
might have been anticipated. It is now upwards of a
century since this system of wooden structures has
been permitted, against the judgment of every other
enlightened community, and the declared opinion of
the General Assembly of our own State. As far back
as 1713, wooden buildings were prohibited in Charles-
ton; but yielding to the clamor of the day, the General
Assembly abandoned the policy dictated by their own
good sense; and the consequence has been, that disas-
ter has succeeded disaster, until at last afatal calamity
has satisfied the community, that without some change
of policy the effort to renew our fortunes is vain.. Un-
der these circumstances, your memorialists, admonish-

ed by the scene around them, have undertaken to lay
1
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the foundations of a new system, in which they re-
spectfully solicit the concurrence of your honorable
body. Charleston, as the commercial emporium of the
State, can never discharge the duties which she owes
the State, unless the commerce to be conducted by her
shall be made secure, The State has invested a large
amount in the construction of rail roads, to open chan-
nels of communication to her metropolis. * But if
these channels are merely to conduct the produce of
the country, or the commodities of the merchant, to a
magazine which a spark may convert into a sea of fire,
the efforts of the State are made to worse than no
purpose; and its resources are hazarded upon the
chances of a moment. Your memorialists conceive
| i that such a state of things cannot continue; they deem
‘ it but an act of justice to the State, that proper exer-
tions should be made to establish a new system.

With these views, your memorialists have lately
passed an Ordinance to prevent the erection of Wood-
en Buildings within the City; and they respectfully re-
fer your honorable body to a copy of the said ordi-
nance, with the accompanying Report of their Com-
mittee, explaining its purport and objects. Your me-
morialists, in founding a system so different from that
: heretofore existing, would have much preferred to sub-
3 i mit the whole subject in the first instance for the ad-
i visement and sanction of your honorable body; but the
urgency of the case admitted of no delay, and they
felt themselves called upon by every motive of public
duty at once to exercise to the extent such powers as
your honorable body had conferred upon themin their
charter. Your memorialists think, that as it is highly
i important this system should be permanent, and not
Ll remain subject to the fluctuating opinion of a corpo-
rate body, it'would conduce highly to the interest of
the State, that the Legislature should act'directly in
the matter. The powers of the City Council do not
reach the root of the evil. The appropriate remedy
s is a clear understanding on the part of the citizens,
pi that a wooden building cannot be permitted to stand—
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that it i1s a common nuisance, and as such must be
abated. Such a declaration would operate to prevent
the evil—all that the City Council can do, is merely to
punish after it is done.
Your memorialists, with a view to exhibit to your
honorable body that this policy is neither oppressive
nor inexpedient, have caused a committee to collect
and report various facts and statements; to which re-
port, accompanying this memorial, reference is respect- ‘
fully craved. Your memorialists, fully sensible of the 4
wisdom and public spirit of your honorable body, re-
spectfully ask your aid in the premises, by making such
enactments as in your judgment may effectually sup-
press the evil complained of. And your memorialists
will ever pray, &c. ‘
H. L. PINCKNEY, Mayor. ;

IN THE CITY COUNCIL.

May 22, 1838.
Mr. Memminger offered the following Report.

The Special Committee, appointed to ascertain and report such facts
and statements as may enable the Legislature to determine upon the ex-
pediency of further enactments on the subject of wooden buildings
within the City of Charleston, respectfully submit the following

REPORT:

An overwhelming calamity has laid in ruins a large portion of our
city. So quickly has it succeeded another of the same character, that
the ashes of both are united, and a wide plain of desolation is exhibited 1
to the eye, whose smouldering ruins, while they awaken the sympathies |
of the philanthropist, demand from the true lover of his eountry the ex-

ercise of sterner faculties. The united scene of destruction embraces
nearly one-third of our whole city—in its ruins lie buriéd the homes of
nearly one thousand families; and the hearths, which but yesterday uni-
ted around them the hopes and happiness of thousands of our country-
men, are either prostrate upon the earth, or stand aloft amid the waste,
the witnesses of our errors, looking down upon our actiors, and demand-
ing at our hands future safety and security. As men of ordinary pru-
dence and forecast—as ereatures responsible to a higher power for the
use of those means which are placed within our reach, it behoves us to
consider well the calamity in all its bearings, to ascertain its causes, and |
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by the blessing of Heaven, to avert, if possible, the return of similar
occurrences.

In practical matters like the present, your committee are of opinion
that facts are entitled to more weight than the most ingenious specula-
tion. = They have, therefore, set themselves in the first place, to examine
into the particulars of similar events elsewhere, and thereby, if possible,
fo ascertain their causes and the remedies which have been adopted.
They think it may be fairly assumed that if, by universal consent, the
same cause has been assigned for the evil, and the same remedy been
applied and found effectual, the question as to both cause and remedy
will have been settled according to the soundest rules of human pru-
dence.

Your committee have, therefore, turned in the first instance, to the
records of that great people from whom we have derived our wisest in-
stitutions, and who, like ourselves, have never submitted to unjust or op-
pressive exaction. In the year 1666, it is related by the historian, that
“a calamity bappered in London, which threw the people into great con-
sternation.  Fire breaking out in a baker’s house near the bridge, spread
itself on all sides with such rapidity, that no efforts could extinguish it,
till it Jaid in ashes a considerable part of the city. 'The inhabitants,
without being able to provide effectually for their relief, were reduced to
be spectators of their own ruin, and were pursued from street to street
by the flames, which unexpectedly gathered round them. Three days
and nights did the fire advance, and it was only by the blowing up of
houses that it was at last extinguished. ~About four hundred streets and
thirteen thousand houses were reduced to ashes.” Such is a rapid
sketch of this overwhelming calamity. Except that its extent so great-
ly surpasses the event which we have so lately witnessed ourselves, it
would seem to have been written by an eye-witness of our own misfor-
tunes. But it is of the utmost importance to mark what follows: “The
causes of this calamity,” continues the historian, “were evident. The
narrow streets of London, the houses built entirely of wood, the dry sea-
son, and a violent east wind which blew—these were so many concur-
ring circumstances which rendered it easy to assign the reason of the
destruction that ensued.”

Here, then, was a wooden city, in which thirteen thousand families
were deprived of homes—those homes, the abodes of a people which
had but recently driven one-tyrant from his throne—which had just been
schooled by the lessons of Hampden, and of Pym, and of all those great
men who had united themselves in a mortal struggle against oppression.
It will be most instructive to consider what remedies they adopted—and
surely, it cannot be contended that measures to which men of such minds,
and thus overwhelmed, have submitted, can be considered oppressive or
inexpedient.

The Parliament met immediately, and with a generous liberality vated
a supply of one million eight hundred thousand pounds sterling, and
passed “an act for re-building the city of London;” one of the principal
provisions of which is in the following words: “And in regard, the
building of brick is not only more comely and durable, but also more
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safe against future perils of fire: Be it further enacted, that all the out-
sides of all buildings in and about the said cuy, be henceforth-made of
brick or stone, or of brick and stone together, except door cases and
window frames, the brest summers and other parts of the first story to
the front between the piers, which are to be left to the discretion of the
builder, to use substantial oaken timber instead of brick or stone, for con-
veniency of shops; and that the said doors, brest summers and window
frames be sufficiently discharged of the burthen of the fabric by arch
work of brick or stone, either strait or circular;” and by another clause |
of the said act, all houses built otherwise, are declared to be a common

nuisance, and are directed to be demolished or abated by order of the 1
Court of Aldermen—or the builder to be imprisoned until he give securi- )
ty to demolish the same. By another clause of the same act, it will ap-

pear that even greater difficulty was apprehended from the want of ma-

terials and workmen than is even now at Charleston.  Yet, nevertheless,

the prohibition to build of wood, was not only extended over the whole

city, but no house, even of brick, of less than three stories was permitted |
to be erected on any street or principal lane in the city.  The effect of a
permission to erect shops and wooden buildings in a part of the city is
strikingly developed in the preamble of a clause in a subsequent act, ‘
passed on the same subject, and which directed the said wooden build- |
ings erected since the fire to be taken down and removed. The follow-
ing are the words: “And whereas, several sheds, shops, and other build-
ings have been erected since the late dreadful fire, in Smithfield, Moor-
fields, and other void places within the city and liberties thereof, by
license of the Liord Mayor, Aldermen and Common Council of the said ,
city, for the accommodation of such inhabitants whose houses were then
burnt or demolished, for the better carrying on of their respective trades; ?
which, if they should be suffered to have longer continuance than the
present exigence of the occupiers thereof doth require, would be an oc- ,
casion to divert the trade of the city, and to discourage such as have re- R
built houses within the said city.”

The policy evinced by these enactments, was that of total prohibition.
No part of the city was exempted, experience having clearly proved, I
that such exemption would be ruinous to the other sections. Neither
was the difficulty of procuring workmen in a city whose whole structure |
was about to be changed, considered sufficient to modify the policy— |
and what is most remarkable is, that notwithstanding all these seeming |
embarrassments, a still more decisive step was taken. It was enacted |
that the Common Council should be at liberty to sell every lot upon |

-

whichsa house had formerly existed, and which was not re-built within
three years; and the purchase money was given to the owner in lieu of
his lot; and all this was done by a Parliament which evinced its dispo-
sition towards freedom, by compelling their monarch to put an end to a
war which he had much at heart, and by driving from his counsels a
minister who had ever enjoyed his confidence and regard, but whom
they regarded as tyrannical and oppressive. A casual observer would
have supposed that to demand so sudden and speedy a change in a
large city, to require the new materials and the numerous workmen for

—
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snch an immense work as the re-building of thirteen thousand houses,
within se short a period, would have been fatal to the people and the sys-
tem. But the men who conceived and executed this great enterprize
saw deeper—they well knew that the energies of their people would
soon be concentrated by the very necessity of the case—and that tem-
porary inconvenience would soon be forgotten in the great results
which would follow. The impartial page of history will say whether
they were deceived. [n this it is said, that “the fire of London,
though at the time a great calamity, has proved in the issue beneficial
both to the city and kingdom. The city was re-built in a very little
time.” The use of lath and timber, the materials of which the houses
were formerly composed, ,was forbidden, and the streets were made
wider and more regular. “Great advantages resulted from these altera-
tions—the city became much more healthy after the fire. The plague,
which used to break out with great fury twice or thrice every year, and
indeed was always lurking in some corner or other of the city, has
scarcely ever appeared since that calamity.”

This radical change in the structure of London having been adopted
by most of the cities of Great Britain, your committee can find no further
examples of destructive conflagrations in the history of that country,
and they therefore must turn now to the pages of our own country.
Your committee find that as early as the year 1697, these dreadful
scourges had already commenced their work of havoc in Charleston, A
fire occurred in that year, which did infinite mischief to the eolony, and
in the language of the historian of the day, the evil is attributed to the
wooden buildings, of which the city was composed. ~ That the evil had
already extended to a great degree, your committee find attested in a
preamble to an Act of the General Assembly of this State, passed No-
vember 4, 1704, entitled “an act to prevent and suppress fire in Charles-
town.” The preamble of this act states that “the town of Charlestown
hath already suffered great losses by fires, and daily is exposed to the
same unhappy accident;” and the act proceeds to make sundry provis-
ions, among which is an authority to certain commissioners to blow up
houses. The evils intended to be suppressed by this act, seem, never-
theless, to have increased to such a degree, that on the 18th December,
17183, the General Assembly were induced to apply the only effectual
remedy, and they enacted a law in the following words: “That no
dwelling house, shop, warehouse, stable, barn, or other building what-
soever, shall be erected or set up within the lines of the fortifications of
the said town, except, such building or buildings be set up and erccted,
or built with bricks, and that whoever sets up or erects any wooden
frame or building within the said fortifications, from and after the expira-
tion of sixty days after the ratification of this act, contrary to the true
intent and meaning thereof, such wooden frame and building so erected
and set up, shall be deemed a common nuisance, and the same shall be
utterly demolished, by order of the commissioners in the said act, nomi-
nated and appointed.”

Here, then, the wisdom of our ancestors distinctly pointed out the
remedy for the multiplied evils which wooden buildings had already pro-
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duced. But the interest of many was too strongly affected by this change
of system; and at that early day it was alledged that materials could
not be had to carry on the new system. Pressed by the urgency of
those who looked more to the necessities of the hour, than to the perma-
nent enjoyment of the future, in June, 1717, the foregoing clause was
repealed, and the inhabitants of Charleston were again permitted to
build as they pleased. But the consequences were not long retarded.
“T'he year 1740, (says the historian of our State,) stands distinguished
in the annals of Carolina, for a desolating fire which in November broke
out in the capital, and laid the half of it in ruins.. This fire began about
two o’clock in the afternoon, and burnt with unquenchable violence un-
til eight at night. The houses being built of wood, and the wind blow-
ing hard at North West, the flames spread with astonishing rapidity —
amidst the cries and shrieks of women and children, and the bursting
forth of flames in different quarters, occasioned by the violent wind,
which carried the burning shinkles to a great distance,~—the men were
put into confusion, and so anxious were they about the safety of their
families, that they could not be prevailed upon to unite their efforts for
extinguishing the fire. Three hundred of the best and most convenient
buildings in the town were consumed, which, together with the loss of
goods and provincial commodities, amounted to a prodigious sum.”

“Happily, few lives were lost; but the lamentations of ruined families

- were heard in every quarter. In short, from a flourishing condition,
the town was reduced, in the space of six hours, to the lowest and most
deplorable state. After the Legislature met to take the miserable state
of the people under consideration, they agreed to make application to the
British Parliament for relief. The British Parliament voted £20,000
sterling, to be distributed amongst the sufferers at Charlestown, which
relief was equally seasonable and useful on the one side, as it was gene-
rous and noble on the other.”

Your Committee have extracted this passage, because, with some modi-
fications, it is but a picture of the disasters which have so often been re-
peated since this period. It is now nearly a century since calamities of this
sort have been renewing their admonitions, yet none of them were listened
to, until we have been at last overwhelmed. The fires of 1796 and of 1810
were disasters fully equal to the sack of a city, and yet they were almost for-
gotten, until the impression was revived by that of 1835. It is just twenty
years since the buildings at the corner of Market and Meeting streets were
all destroyed by fire, and now again they are in ruins. In fact, the annals of
our city may be said to be marked by conflagrations, and its history written
in characters of fire. And what renders the whole remarkable, is, that in
every instance, the cause is attributed to our wooden buildings; and yet
within the last hundred years, but a single effort has been made to apply
the proper remedy. That effort, however, has been attended with the most
remarkable consequences, and to them your committee will, for a few mo-
ments, refer.

In the year 1787, the Legislature passed a law forbidding the erection of
wooden buildings, by the owners of wharves in the city of Charleston. The
effect of this law has been to cover the wharves and their vicinity, with
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brick buildings, and while other sections of the city have been so often rava-
ged by fire, this section, although covered with cotton bales, has been, in a
great measure, exempt from such calamities. Your committee could easily
dilate upon these results, and from the experience of other cities, could de-
monstrate the advantage of excluding wooden buildings. But a report on
these points having been already made to your honorable body, they are re-
lieved from that necessity.

Vour committee consider it, therefore, to be fully established, that the
chief cause of the conflagrations of Charleston is to be found in our wooden
buildings, and that the only effectual remedy is, to prohibit their erection.—
The question then arises, is such a remedy practicable and expedient—or
will it operate such intolerable hardship as to make the remedy a worse evil
than the disease ?

T'wo propositions are maintained by those who object to the application of
the remedy. 1st. It is said that the difference in cost between brick and
wooden buildings, is so great, as to prevent a person of moderate means from
building at all—that such person would be able to re-build of wood but not
of brick. 2d. It is said that even were his means sufficient, materials for
the purpose cannot be procured at Charleston. Your committee propose
fairly to weigh both propositions.

First, then, as to the difference between wood and brick buildings. In
settling this point it is necessary to ascertain whether 4 prudent man ought
to pay more for a brick than a wooden building, and if he ought, then how
much more. For instance, if a man in a brick house can save an annual ex-
pense of one hundred dollars, which he must incur in a wooden house, then
the brick house is worth to him just so much more money, as when put at
interest would produce the $100—and just so much more would it bring in
market. Your committee have therefore endeavored to ascertain as nearly
as possible what would be the difference in this respect ; and they have as-
sumed as the basis of all their calculations, a plain finished two story house
of 40 by 20, which description of house would suit the average of persons in
moderate circumstances, who might desire to build. Such a house too will
furnish a just medium between both extremes, and may be taken as a fair
basis for calculation.

The first annual expense then, which the owner of such a house would
ineur, would be the insurance. From the best information which your com-
mittee can procure, the average rate of insurance (before the destruction of
our two companies) was about fifty cents per cent on brick houses, surroun-
ded by brick, and one hundred and fifty cents per cent on wood, surrounded
by wood. At present the ratesare much higher, and would make the cal-
culation more in favor of the brick. - Taking, however, the old rate, we will
suppose the owners of a brick and wooden house, each to insure $3000 on
their buildings, and $1000 on their furniture—the owner of the brick buil-
ding will pay annually $20—the owner of the wood will pay $60. Dif-
ference, g ¢ : : . - : $40 00

The owner of the wood house must paint, at least once n five
years, at a cost of at least $100, which makes an annual expense of $20 00

$60 00
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And besides these, the owner of the wood will be at the expense
of repairs not called for in a brick house, amounting annually to at

least § 3 i ? : 10 00
Increased annual expense of wood house, $ § ¢ $70 00

which amount is the annual interest of one thousand dollars. So that one
would be fairly warranted in paying one thousand dollars more for such a
brick house than for a wooden one. .

Let us next enquire what is the actual difference in cost. Your Commit-
tee have been favored with full and accurate information on this point from
some of the most upright and respectable mechanics in the city, from which
they now proceed to deduce their conclusions.

It is important that there should first be a distinet understanding of the
parts respectively necesgary to a brick and wooden building, as on examina-
tionit will be discovered that so many are common to both, that for the pur-
poses of a relative calculation, the items may be much narrowed. The roof
and the greater part of the inside finish is common to both—the foundation,
where a good wooden house is to be built in a city, must be of brick, and of
very nearly the same dimensions as in a brick house. If the roofs of both be
incombustible, the difference will be confined to the shell of the two buil-
dings, and to the extra window frames, the jamb linings, bond timbers, and
furring in a brick house. But on the other hand, it must be borne in mind
that the chimnies of a brick house are worked into the wall ; whereas in a
wooden building, stacks of chimneys are run up inside the weather boarding,
each of which being about 5 feet long, by from 2 to 3 feet deep, the conse-
quence is, that in a wooden building there is actually added to the expense,
about one quarter of the bricks and wall which would construct a brick buil-
ding. Then, the wood house must be painted outside, whereas it is optional
whether the brick house be pointed or not, and thus these heavy items of
expense are added to the wooden house. Your Committee, from these con-
siderations, were prepared to expect that the relative difference between
the two would be much less than was generally supposed, and accordingly
they have now before them estimates, furnished by several of the most intel-
ligent and substantial master builders in brick and wood, in our city, who
offer to finish and deliver the keys of

A brick building, 40 by 20, two stories high, plain finish, for  $3,067 00

A wooden building, same size and finish, for 3 : 2,896 00

Difference, :’ : : . - - $171 00

The calculations are all predicated upon even the present extravagant
prices of materials, and your Committee are assured that the foregoing esti-
mates-afford fair profits at those rates.

Your Committee, however, have not limited their investigations to mere
results. They have endeavored to get data, which could be laid before the
public, upon which every citizen can make a calculation for himself. There
is no mystery in these subjects, and a superfluity of light never yet has
done injury to the truth. Your Committee have, therefore, endeavored,
from such information as they could command, to ascertain the particiilars
required in each sort of building, and to estimate their' cost. They now prot

2
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ceed to submit a statement of the relative cost of-those parts of the two
buildings which are not necessary to both, and these are taken from the es-
timates of several different mechanics.

Before entering upon this matter, however, your Committee would seek
to correct one great misapprehension, which seems to have possessed the
public mind. The guantity of bricks required in a brick building is far less
than is supposed. Every citizen may at once satisfy himself on this point.
Let him pile together a few bricks, and he will find that for all substantial
purposes of calculation, it will take thirteen and a half bricks for each foot
in length and heighth of a wall one brick and a half thick ; or, as it is usual-
ly called, a-fourteen inch wall. To ascertain the number of bricks required
for-a house of such a wall, he need only multiply the whole external dimen-
sions by the height of the house, from the foundation, and then by multiply-
ing this product by thirteen and a half, he will discover the number of bricks
necessary. The quantity saved from this calculation, by the openings
required for the windows and doors, will be sufficient allowance for contin-
gencies. Thus, in a house forty by twenty, the external girth is one hun-
dred and twenty feet, which, multiplied by the heighth, say twenty-eight
feet, including the foundation and parapet, is three thousand three hundred
and sixty, and this multiplied by thirteen and a half, makes forty-five thou-
gand three hundred and sixty the bricks required. Butin our estimates we
have added two thousand bricks more, so as to allow a thicker wall i the
foundation, and to cover all possible contingencies.

Supposing, then, each house to be 40 by 20, of two stories,
the brick house will require, with the foundation and chim-
nies complete, 47,000 bricks, which at present prices will cost,

when laid at the present rate of $25 per thousand, ; : $1,170 00
The extra cost of window and door frames will be, say $3
each, & 5 5 2 $ 2 %t . 60 00
The jamb linings required in a brick house, and not in wood, 60 00
The furring and bond timbers, with the workmanship, : : 65 00
Total, ; ’ $1,355 00
The wooden house will require in place of the
above, 12,000 feet lumber, at $20, 5 : : $240 00
Carpenter’s work and nails used in framing, weath-
er boarding, and making door and window frames, : 550 00
Bricks and brick work for chimnies and founda-
tion, % g ¢ : : $ 420 00
Painting outside, 2 : : : £ 100 00
—_— 1,310 00
Difference, : s . g 5 $45 00

But to make a perfectly fair estimate, your Committee think that to this
difference must be added the difference of cost between a roof which is in-
combustible, and one of shingles, because the system established by the
Ordinance requires this change. In making this estimate it must be borne
in mind, that although we have followed the customs of our ancestors, (who
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living in cold climates, to get rid of snow, gave a great pitch to roofs,)
yet this plan can be advantageously dispensed with. Flat roofs are
common in all Southern Countries, and tend not only to ornament and con-
venience, but to security. It is easy from such a roofto command the whole
building in cases of fire—and by a very slight inclination of the roof to one
\\de or to the centre, the rain water can be conducted by a single gutter into

a cistern below, and thus secure to its inmates one of the greatest blessings
in our country—a supply of good water. A flat roof too has much less sur-
face, than where there are two sides with a great pitch, and therefore the
expense of covering material is much less. The protection from the firing i
of chimnies, and ﬁom sparks in time of conflagration is complete ; and when
to these advantages is added its durability, the comparison is decidedly in
favor of a metallic roof. |

Nevertheless in estimating the expense of the two systems, the difference
between this species of roof, or between slate or tiles and shingles must be {
added to the cost of the Brick House. Your Committee are mfom]ed that |
slate roofs can be safely used with but a slight pitch, if parapet wallsarerun !
up to a height of two feet or thereabouts above the eaves, as a protection | -
against winds, and that such aroof would be cheaper than one of tin. But
as they wish to make estimates upon facts and not upon conjecture, they will
assume the tin roof and compare it with shingles.

The tinning and tin of roof for the house ahove, mll cost, at

$16 per square, 3 : - ¢ : 25 00 {
And the boards, nails and wor]\manslnp qay : : 2 20 00 |
145 00
Shingling same would cost 2 : - & g 85 00
60 00
And if to this difference be added the former difference of : 45 00
The actual difference between the two buildings will be $105 00

Some of the estimates furnished your Committee, vary in some degree
from the items of the above calculation; but in all cases an addition of $100,
will cover the entire variation. So that by no estimate in the possession of
the Committee, will the cost of the brick building, roof, and all, exceed the
wood more than $205 (0. By referring to the calculations already made,
it will be seen that this difference will be made up in three years by the ex- |
tra expense incurred in a wooden building. |

It may be said, however, that there are many brick buildings, in which |
this estimate will be far short of the actual cost. Your Committee are not B
prepared to deny that the man who amuses his faney in building, or who em-
ploys a fancy builder, may spend as much money upon a house as may suit B
that fancy. They have made no calculations suited to such cas
estimates are intended for plain men, who by hard work have learzt the value
of money and know the proper mode of using it; and who, while they desire ‘
substantial dwellings, are not disposed to indalge their fancy at the expense of ‘l‘

|
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their pockets. It is for such as these last only, that their estimates are
designed, and they believé, by such they will be found just.
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Your Committee now proceed to state that the foregoing estimates
have been made for the best work and materials; but, that by using infe-
rior materials, much more can be saved on thie cost of the wooden l?uild-
ing than on the brick. They deem it fair, therefore, to make an estimate
of this reduction.

In the wooden building, about 8,000 feet of the lumber
may be used from rafts, at $12 per M., making a difference

orsaving on the price on the other estimate of $64 00
The workmanship may be reduced by jobbing work and other
contrivances, to $400, which would save, say ¢ i 150 00
and the bricks and brick work used in the wooden house,
may be furnished for $380, saving - - .4 40 00
; 254 00
On the brick building, there may be saved, by second
quality bricks, the difference between $1,170, and $980, 190 00
Making a difference in favor of the wood of - . $64 00
And if the pointing of the front of the brick house be ad-
ded, say, Pt - 5 = 4! E 18 00
The whole difference to be added is - - i 82 00
To which, add former difference, - s 45 00
It makes the total difference between brick and wood to be 127 00

To this should be added, as in the first estimate, the dif-
ference of expense between a shingled roof and one of metal
or tile, which on such a house as that above described, is 60 00

Making the whole difference between the brick and wood
tobe - - - 5 . : 5 187 00
And if to this be added the same, < % 100 00
to cover all variations of estimate; the total difference of cost,

even of cheap and inferior wooden buildings will be 287 00
A difference which will be made up in four years by the extra anoual
expense of a wooden building.
If the account be stated in another form, it will stand thus:
The actual value of a brick building, 40 by 20, over a

wooden building, has been shewn to be .- - - $1,000 00
But the actual cost of a brick building over a wooden, in

any event, does not exceed % 2 - 287 00
So that the true difference in favor of brick is } $713 00

Without taking into account any of the advantages, of durability and
security to the peace of families, and the property of the country.

Your Committee cannot refrain from expressing their surprise at the
result of their investigation, and should some errors exist in their calcu-
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lations, even making every allowance for them, the result shows at how
cheap a rate the infinite benefits of the fire proof system may be purchased.

But the second proposition yet remains to be disposed of. It is said
that no supply of materials can be had for the demand, to be occasioned
by the new system. Your Committee might safely have dismissed this
part-of the subject by referring to the example of the city of London,
and to the unvarying laws of trade.  But desiring, fairly, to canvass
every proposition, they have proceeded to collect such facts as may de-
cide this question. Let usinquire then what quantity of material will
probably be needed, and the probable supply.

It is ascertained that less than 500 dwellings fronting on the streets
have been destroyed. The average of these dwellings, when rebuilt,
will not exceed in size the house upon which our estimates have been
founded.

Assuming that as an average, then the 500 houses would

require, each, say 47,000 bricks, in all, s < 23,500,000
And the outbuildings, say one half, - . - 11,850,000
In all, say—bricks, - & A i 35,250,000

No person has been so sanguine as to expect the burnt

district to be built up in less than three years, so that in each

year would be required one-third, or, e & 11,750,000
But there are now on the ground a quantity of bricks,

which may be used at once, and which may be safely esti-

mated at - - . - - 3,000,000
So that the remainder wanting the first year is - 8,750,000

Let us now see whether the supply is equal to the demand. To as-
certain this fact, your Committee have taken the pains to enquire into the
number of Brick Yards now in operation, and those about to commence,
and what supply may be had from each. They find that there are now
in entire operation 6 brick yards, which together furnished last year,
five millions of bricks. 'That many of these are being enlarged—and
that there are twelve new Brick Yards just about to commence, which
are prepared to deliver annually eight and a half millions more, making
in all an expected annual supply of thirteen and a half millions, from our
own resources, without adding a single imported brick. Besides these,
the enterprising builder of the new stores in Pearl street, is organizing a
Brick Yard on Gadsden’s wharf and another across the river, from which
he expects to supply annually from three to five millions more, making
in all an excess nearly double the first year’s demand. Your Com-
mittee haye no doubt that as soon as it is known abroad, that bricks
here are commanding a price equal to $16 per thousand, and that our
system calls for a permanent supply, we shall have an abundant importa-
tion; and in the course of a short time, the price will return to the old
range of from 9 to 10 dollars per thousand. At this rate they have sold
for many years before the late fire; and when they return to that price, a
brick building will be cheaper than one of wood.

Your Committee have heard some complaints that upon lots with small
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fronts, the extra space required for brick walls prevents the proprietor
from buildine—but they find this complamt to be without just foun-
dation. A clause of the wise old Law'of 1713, above alluded to,
provides for this very difficulty, and never having been repealed, it
is yet the Law of the Land. It enacts, “That every person building
with brick shall have liberty to set half his partition wall in his next
neighbor’s ground, so he leave a toothing in the corner of such wall
for his neighbor to adjoin unto, who when he shall build, such neighbor
adjoining shall pay oue half of the said partition wall, so far as he makes
use of the same.”” The person building of brick may therefore in such
case save not only his ground, but one half the expense of one of his walls.

Your Committee have now according to the best means which they
could command within the short time allowed them, discharged the dgty
which has been assigned them. They cannot but express their gratifi-
cation at the prospect of gaining a great benefitat soslight a cost as the
foregoing statements evince. The greatest sacrifice demanded is of the
present comfort and convenience of the citizen. They would respect-
fully urge that in a matter so vital to the permanent interests of the coun-
try, every truepatriot should come forward and lend his aid. If an ene-
my had partly laid our city in ruins, and were yet threatening the re-
mainder, where would be found the man who would not put forward all
he owned on earth to save the remnant from destruction? And is there
less to be offered at the altar of our country when that enemy is-embo-
died ia the selfish interests of a few, who rather than forego present ad-
vantage, would see our city snbjected to the conflagrations of another
century? The wooden system has been exhausting the resources of our
city since its infancy. It has laid it in ruins, times without number. No
sooner have we recovered from one calamity, than we are overwhelmed
by another still more dreadful, and the extension of the ¢ity is but adding
the means of destruction.. The State too has embarked her resources in
opening Rail Roads to the interior. Our merchants and people are cre-
ating new channels for commerce—but of what avail is the whole, if it
be collected in a place, which under the wooden system has been well
named by a Northern Editor, a mere Tinder Box of combustibles? Itis
well known to every husiness man, that no city can offer inducements to
safe business where the risks of insurance are high, or the insurance it-
self difficult to be effected. No house of trade can go on, where its
stock is constantly at hazard from fires.. Every inducement of true
interest combines with every»motive of patriotism, to encourage us in
our course.

Your Committee, therefore, cannot but recommend the firmest and
most determined stand on this subject. The crisis which is to de-
cide our fate for another century, has now arrived, and upon the for.
titude and energy of the public authorities, at this moment, depends the
future destiny of our city, If we give ground, as was done in 1717, we
shall again show a harvest to be reaped by the light of our burning homes,
“amid the eries and the shricks of women and children.” It has requir-
ed upwards of a century to restore the public opinion to the point from
whence it then departed, and another century of disaster will scarcessuf-
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fice to convince those, whose present interests or necessities, have shut
their eyes to the true interests of the community. Your Committee, in
every view of the subject, are convinced that there must be a change
of system; and whatever may be the consequences for the present, there
cannot be a doubt that the day is not far distant, when its advantages
will be apparent toall, and when the pre%ent sacrifices, which shall have
purchased so great a blessing, as even a partial exemption from these aw-
ful calamities, will be regarded as the noblest offering of patriotism. That
it may please the Almighty Disposer of events so to rule the destinies of
our beloved city as to secure to it these great advantages, and so to suide
the Counsels of our Jtate, that like a kind but determined parent. she
may, while she assists 1 raising us from our present affliction, break loose
the trammels which have fettered our prosperity, and lead us to the at-
tainment of more permanent and desirable happiness,is the earnest pray-
er of every member of your committee!
All of which is respectfully submitted.
' C. G. MEMMINGER,
DAN’L. HORLBECK,
M. C. MORDECAL

CITY COUNCIL.
: Max .7, 1838.

The Committee to whom was referred a Bill to prevent the erection of
Wooden Buildings, and to provide greater security from fires, together with
certain resolutions on the same subject, have had the same under consid-
eration, and respectfully submit the following Reporti— | 3

Your Committee, in common with their fellow citizens, have deeply de-
plored the storm of desolation which has just swept over our city, and while
they have been observing its ravages, they have been compelled to remark
that they form but a portion of the ruins which deface our city. Around
them, in various directions, remain the yet recent traces of former confla-
grations, and in the short period which has intervened since the destruction
of St. Philip’s Church, no less than five extensive fires have desolated vari-
ous sections of our city. The rapidity with which calamities of this na-
ture pass away from the public recollection, is an indication of their fre-
quency, and furnishes an additional reason why your committee should
bring facts more distinctly to your view. The great fire which destroyed
the Church alluded to, occurred only in the year 1835, and in the same
year there was another which laid waste what was estimated as 1-8th of
the city. Since that period we have been visited by the fire which burnt
the Carolina Hotel; by another in the lower part of King-street: by ano-
ther corner of King and Broad, and by another in Queen-street. The pub-
lic market has within a period of a few years been four times destroyed,
and in every case of conflagration, it has raged beyond its point of starting,
and threatened or destroyed a large section of the city.

These facts have induced your committee to believe that there must be
some peculiar cause for an evil so continued and alarming. In searching
for it, they have naturally inquired into the history of other cities, and they
find that while New York, Boston, Philadelphia and Baltimore, have been
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comparatively free from such visitations of an extensive character; the past
history of Fayetteville, Augusta, Savannah and Charleston, is but a repeti-
tion of the same awful detail of calamity. In continuing their investiga-
tion, your committee find that even in Baltimore and Philadelphia these visi-
tations have been less frequent of late years, and that Augusta has been
enabled to take her position along with them. These considerations at
once point to some course of policy common to these cities, and not adop-
ted by the others, who like ourselves, so frequently suffer from fire. Your
committee think that the legislation of the various cities at once indicates
what that policy is. In all the Northern cities above alluded to, laws have
been passed preventing the erection of wooden buidings, and since the
last great fire at Augusta, that spirited town has adopted the same line of
policy, and has already reaped an exemption from disasters, which with her’
have been as frequent and destructive, as they now are with us. Fayette-
ville and Savannah too, were wooden cities, and like us, they have been
learning the lesson of disastrous experience. Wherever a change of pol-
icy has been evinced in the prevention of wooden buildings, the calamities
from fire have been diminished, and although accident and negligence
must in every city kindle occasional conflagrations, yet in a city of brick,
(unless there be some unforeseen and uncommon occurrence, like the ex-
cessive and extraordinary cold, which froze the water in the pipes, during
the great fire at New York,) the destruction is soon arrested, and its rava-
ges much restrained. On the other hand, every fire in a wooden City ad-
vances with alarming rapidity, and sweeps its course over whole sections;
leaving to the wretched inhabitants, scarcely time to save themselves and
their families. The great fires of Fayetteville and Savannah, have afford-
ed awful illustrations of these truths, and the memories of our own citizens #
will furnish details, which appalling as they were, stand as living witnesses
of the truth. s

Within the limits too of our own experience, comparisons can be made,
which must strengthen this conviction. The most dense and thickly built
section of our own city, is that near the wharves on Cooper River, and
their vicinity, and yet while other portions of the city have been ravaged
again and again, this section has for many years, been almost entirely ex-
empt from conflagrations. 1In tracing the course of this remarkable differ-
ence, your Committee have found on the Statute Book of our own State,a
Law, forbidding the erection of Wooden Buildings in this region, passed as
far back as the year 1787—a Law which in its wise conception and now
solid results, evinces in the strongest contrast, the wisdom of those great
statesmen, who had before that day achieved our independence, and
stamped their character upon the institutions of our country, So striking a
difference in the history of partsof the same city, and where the part most
exempt from fire, contains during a great portion of the year, produce of a
most inflammable character, must carry conviction to the minds of all.
Your Committee therefore consider it beyond a doubt, that the true cause
of our own repeated calamities from fire, is to be found in our Wooden
Buildings.

The question then, which we are now to determine, is whether we shall
follow the enlightened policy, adopted by every other intelligent community,
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and recommended to us as well by our own experience, as by the advice of
the fathers of the Revolution; or whether we shall adhere to our wooden
system, and continue the victims of catastrophe after catastrophe, until the
energy and enterprise of the country are driven from it. The very state-
ment of suchan alternative would seem to your Committee sufficient for its
decision. But were there any doubt, it would be removed by considering
for a few moments some reasons, which should operate more strongly with
us, against Wooden Buildings.

The supply of water for the use of our city at all times scanty, is partic-
ularly so when most needed. A season of continued drought, while it in-
creases infinitely the danger from fire, withdraws the very means of extin-
guishing it, by drying up our wells and cisterns. The recent conflagration
furnishes a striking example. The houses had become so dry, that a sin-
gle spark was sufficient to ignite them; and the rapidity with which the
fire progressed and the intensity of the heat, not only created a high wind,
but produced currents and eddies which hurrying the flames in various di-
rections, formed the basis of new conflagrations. Those individuals who
were exerting themselves to protect others, perceiving the alarming and
uncertain course of the fire, were driven to the proteetion of their own
homes, and consternation and terror spread far and wide. The flames, thus
left to expend their own fury, swept onward like a tempest, and the resin-
ous vapors of the wooden buildings, converted the atmosphere into a sea of
fire, which overwhelmed every thing within its reach. Your Committee,
in these remarks, are indulging in no figures of rhetoric. They confidently
appeal fo many who were witnesses of the atmospheric phenomena to
which they refer, and who can testify as to their effects. It needs no skill
in natural philosophy, to understand the necessary action of highly inflam-
mable gasses, driven forward by the fury of an intensely excited atmos- ]
phere, upon a city of wood, parched by a season of uncommon drought, and
thereby deprived of all means of protection.

But even amidst all these disastrous contingencies, the resistance of
brick was, at last, the preservation of what remains of our city. When
the morning breezes from the north aided our efforts in staying the tide of
desolation, the stand was made in brick houses in almost every direction.
But for the aid of Shelton’s Hotel, and of Mr. Kelsey’s brick house and
kitchen, the fire in King and Liberty-streets, would have acquired a new
base of operation—and even the exertions here, would have’ been useless,
except for the additional resistance of the brick houses on Society-street,
and Mr. Yeadon’s house in Wentworth-street. So at the commencement !
of the fire, but for the stand made in King-street, at Mr. Horlbeck’s and i
Mr. Ladevese’s brick houses, the fire must have extended down King-
street.—So too East Bay was saved by Mr. Aiken’s brick houses on Market-
street. It is true, that many brick houses were afterwards destroyed, but
it was not until the conflagration had acquired such power through the
ministering aid of the wooden buildings, and had created such a tempest |
of wind, that all human obstacles were overthrown.

Your Committee, then, cannot resist the conclusion, that the exelusion of li
wooden buildings from Charleston, is demanded, not only by sound poliey,
but by every motive of interest and of self-preservation.

3
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But it is said that such an exclusion is unjust and oppressive upon the
poor. Your Committee claim for themselves the feelings common to our
nature, of sympathy with those who, being deprived of many of the com-
forts of life, are known among us by the designation of “the poor.”” They,
therefore, were induced to enquire how it could be imagined, that a policy
was injurious to the poor, which had been adopted in cities where the poor
are infinitely more numerous than they are with us. According to the best
judgment of your Committee, the poor are the very persons who are the
severest sufferers from fires in wooden cities. The rapidity with which
any conflagration advances, tends directly to the ruin of him whose means
of saving his all, are limited. The rich man having friends and money and
resources at hand, can command the services of negroes, of horses, of car-
riages, and of drays to transport his family and his wealth beyond the
reach of danger. But the pcor man can command nothing but his own
powers, and these are required to provide for the security of his wife and
children. If he can save these, he must be content to abandon his little
all—for how can his slender means avail, to remove his furniture or his ef-
fects? And if they did avail, where, in the mean time, shall he find safety
for his dismayed and houseless family? Your Committee have again alas!
the fatal experience of the late fire as evidence of their assertion. How
many widows, bearing along their hapless children? How many parents
cheering the steps of their despairing families, might then be seen, flying
before the desolating tempest, and abandoning their alll In a city of
brick, such incidents are but rare, for there the resistance of the material
gives time both for checking the fire, and for removing from its reach.

Thus considering the matter, your Committee could not imagine that the
policy of preventing wooden buildings would find objection among the
poor; well knowing that this class of our fellow citizens, although, in the
order of Providence, not permitted the same means with the rich of con-
tributing to the public treasure, are yet second to none in their patriotism;
and are ever ready to peril life and all that is dear in advancing the honor
and true interest of their country. Your Committee, therefore, took some
pains to make enquiry, and so far as they have yet been able to learn, they
have heard no complaints from the poor. In every instance in which they
have been able to trace this clamor, they find it raised by those who have
self styled themselves the friends of the poor, having no superior claim to
that character which your Committee can discover, unless it arise from a
desire to build” cheap houses for themselves or comfortless tenements for
the poor, to be hired at an exorbitant rent, thereby wringing from them their
hard earnings to furnish means of rebuilding, whenever a new fire shall oc-
cur.

Your Committee think it susceptible of the clearest proof, that nothing
could contribute more to the comfort and safety of all those who earn sub-
sistence by their daily labor, and who, in the opinion of the Committee are
among the most valuable portions of society, than small and substantial
brick dwellings. It will be shewn, hereafter, that in the long run, even at
present rates, such buildings are better and cheaper than wood, and when it
is taken into the account, that, at present, the rent which the poor man
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pays for a wooden building is fixed at a rate which contemplates its proba-
ble destruction, or which, at all events, covers its additional repairs and In-
surance, it will at once be seen, that independently of the chances of losing
his furniture and effects, his condition is worse in a wooden building than
in one of brick. Nothing can prove this more conclusively, than the fact
that those cities from which wooden buildings are excluded, contain more
persons in indigent and middling circumstances than are to be found in
Charleston, and are so effectually under their government, that were this
policy not found advantageous to them, it could not be continued a day lon-
ger.

Your committee would gladly make provision for any of our citizens,
who, under the existing difficulties are unable to find a shelter for them-
selves or their families. They have made inquiries for such persons, and as
yet none have been reported to them. They had proposed that the city au-
thorities, while forbidding the erection of wooden buildings, should protect
as far as possible, those who were unable to protect themselves; and if
there were any such indigent persons, that temporary buildings should be
erected for their accommodation. It may chance, however, that your com-
mittee, from the multiplicity of their engagements, may not have made all
the inquiries requisite. It would be prudent, therefore, to institute further
investigation, and if the occasion demands it, proper provision should be
made. Your committee, therefore, recommend the adoption of the resolu-
tion on this subject which was referred to them.

But it is said that admitting the expediency of excluding wooden build-
ings, it is impossible to pursue such a policy at present—that the expense
of any other material and the necessities of the present time alike forbid it.
Your Committee are deeply impressed with the necessity which now bur-
thens our people, and have given to it the consideration which it justly mer-
its. They would gladly remove or mitigate its pressure, but unfortunately
they can perceive nothing but increasing evil from yielding to the argument
now sought to be deduced from it. The very extentof the calamity, rend-
ers still more urgent the necessity of providing against its recurrence. 1
The finger of Providence seems to point out the remedy. At least one-
third of our city is now in ruins, and there never was such an opportunity
for securing its future safety. The wonderful preservation of the brick '
stores in Pearl-street, not only shews what can be done by energy and in- !
combustible material, but by furnishing accommodation to many merchants i
now in King-street, will enable them to give their stores to the retail tra-
ders who have been burnt out. If we then follow out the course indicated;
cne-third of the city, and that too in its very heart, will at once be placed
upon a new basis, and se great an impetus will be given, that the rest must ‘
eventually follow. |

With respect to the expense of materials, and the difficulty of procuring J
them, your Committee have no doubt that these are merely temporary in- ]
conveniences. Charleston has, at her door, the ocean high way, and should |
the law now proposed, be finally passed; your Committee feel assured, that !
in a short time, brick houses will be erected as cheaply as wood. The en- ‘;
terprize of our countrymen is unbounded; you have only to create a con- |
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stant market, and your supply will be constant. - Already have your Com-
mittee heard enterprizes projected of sending even to Europe, and they
are much deceived, if the domestic and foreign supply together, will not
put at our disposal every thing we may need. Some of your Committee
have had experience in building, and they feel assured, that before the late
extraordinary advance in prices, (an advance which was but temporary) a
brick building in the course of ten years, would cost less thau one of wood.

There remains one other consideration of this matter, which, in the
opinion of your Committee, is conclutive. An application has been made to
the State to aid our citizens with her resources. We are all citizens of
the State as well of the city, and surely none of us would desire, much
less expect, that the means of the State should be invested in property,
which a single night might utterly destroy. If, therefore, we would seek
the assistance of our brethren in the State, we must prove ourselves wor-
thy of it, by nerving ourselves to the efforts necessary on our part. It is
the merest vision to imagine that they will aid us, until we take the meas-
ures so essential to security.

Your Committee having now canvassed the general proposition, and
having, as they think, shewn the expediency and necessity of excluding
wooden buildings from the city, the next inquiry is, how shall this be done,
and to what extent?

The most effectual measure of prevention which occurs to your Com-
mittee, is to declare, by a State law, that wooden buildings erected within
the city, are a common nuisance, and ought to be abated like other nuisan-
ces. This would be an effeetual and complete remedy; but it is one beyond
the present powers of the city authorities, and on that account application
should be made to the Legislature for proper enactments. Your Commit-
tee, however, are of opinion that the City Council have power to take other
measures, which, although more slow in their progress, will eventually
overcome the evil. The Charter of the City, gives to the City Council,
“full power and authority, from time to time, to make and establish every bye
law or regulation that shall appear to them requisite and necessary, for the
security, welfare and convenience of the said city, or for preserving peace, or-
der and good government within the same.”

Your Committee are of opinion, that under this clause, your Honorable
Body have authority to pass the ordinance referred tothem. That author-
ity is conferred not only by the general words of the eharter already quo-
ted, but by some of the more special grants, and the security of the city is
as much concerned in the provisions of the proposed ordinance, as it is in
the ordinance forbidding gunpowder from being kept in the city, or the
many other regulations which have been enacted under this clause, and
which have had the force of law for fifty years.

The only question remaining then, is to what extent shall the prohibition
be extended? Your Committee have been much embarrassed by this part
of their duty, but after the most mature deliberation, they think that the
exclusion should be total in all parts of the city, where nature has interpo-
sed nobarrier. Upon the marshes which are daily flowed by the tide, it
would be impossible and useless at present to build of brick; and these
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alone, seem to your Committee, to need exception. It is true that upon the
burnt district, there are many landholders, who are in daily need of build-
ings, and this necessity is evinced in the vain effort which is now making
to outrun the law. Your Committee are informed that among these indi-
viduals, are some who openly threaten to set the law at defiance; while
there are others who have innocently commenced their buildings before
they had notice of any law. The latter are entitled to our sympathies,
and will have just claims upon the city for an indemnity against any loss
they may innocently suffer in yielding to the laws, and your Committee
recommend the adoption by Couneil, of the resolution to that effect, which
has been referred to them.

The other portion of our fellow-citizens who, it is said, threaten de-
fiance to the law, your Committee cannot believe to be so rashly advised.
In every well ordered community, a contest with the law will ever prove
vain. The law must govern, be its requisitions what it may. In a re-
publican country like ours, the law is but the will of a majority of the
people, and he is not only wanting in patriotism, but in common pru.
dence, who sets himself to opposeit. Eventually he must submit, bur-
thened with all the consequences. Your Committee therefore, cannot
but hope that such rash counsels will be abandoned—at all events, they ]
can form no motive with the public authorities for swerving from their }
duty. Whatever is the law, must and will be executed. i

Your Committee therefore, proceed to express their opinion, however 1
hardly it may bear upon particular individuals, that in this matter, there
can be no middle policy. No wooden buildings (other than mere sheds
for workshops) commenced since the fire, should be erected or progres-
sed with. All should be placed upon precisely the same footing. If
temporary wooden buildings are permitted, who will be the first to com-
mence the more permanent brick? Will any prudent man commence
a costly edifice of brick, while his neighbor may put a fire trap of com-
bustible materials, directly under his eaves! Can it be expected, that
the enterprising and public spirited, will erect permanent edifices, while
around them are hamlets, which a spark may convertinto a torrent of !
fire? Besides, is there any hope, that the State would lend its aid, when !
the security on which it loans, is to be enveloped amid a mass of com. 3
bustibles, which may soon reduce the whole to ashes? It is vain to ex- i
pectit; and every citizen is bound to make up his mind to the alterna.
tive. We are in a common calamity, and unless we stand together firm-
ly, we can do nothing. Your Committee have none of them escaped
their share of the common calamity—one of them sees buried among ]
the ashes of our prostrate city, the work of years of his life. But they |
are willing to make common cause with their fellow-citizens. They
think that the very urgency of the case will provide its own remedy, and !
that when all are satisfied that they must gird up in reality to the task; /
relief will be soon at hand. The concentrated energy of a whole peo- {
ple can work wonders—and in the present case, the object in view is so |
transcendent in value and so full of promise, that the noble daring and |
fortitude of our people will be aroused in its pursuit. It lays anew the t
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foundations of our city, upon a rock which, by the blessing, of God, will
be permanent and secure. The accomplishment brings with it unnum-
bered blessings, safety for the present, security and prosperity for the fu-
ture—and will, if steadily maintained, advance our beloved city far be-
yond its former station. It will make her all we had so fondly hoped,
the pride of Carolina, the home of hospitality, the queen city of the
South.
Your Committee, therefore, respectfully recommend the passage of the

bill and resolutions referred to them, and herewith reported.

C. G. MEMMINGER,

OTIS MILLS, % Committee.

3. P. RIPLEY,

AN ORDINANCE

To prevent the erection of Wooden Buildings, and to provide greater
security from Fires.

1. Beit ordained by the Mayor and Aldermen of Charleston, in City
Council assembled, That it shall not be lawful to build, erect or con-
struct within the city of Charleston any wooden or framed building of
any description.

2. Any building framed of wood, or having more wood on the out-
side of the building than that required for door and window frames,
doors, shutters, sashes, porticoes, and piazzas, shall be deemed a wooden
building and subject to the penalties of this ordinance; and the roof of
every building, and of every piazza and portico shall be covered with
some material not combustible, otherwise they shall be deemed each to
be a wooden building and subject to the penalties prescribed by this or-
dinance for the erection of wooden buildings. 2

3. If any person shall build or construct, or cause to be built or con-
structed any wooden buildings within the limits of the city, such person
shall, upon conviction before any proper tribunal, forteit and pay to the
city a fine of Five Hundred Dollars, and also a further sum of Twenty
Dollars for every week during which any such building shall remain
erected within the city contrary to the Provisions of this Law; and in
case the said building shall not be pulled down and removed, or other-
wise made conformable to the provisions of this law within three months
after such conviction, the person or persons so convicted shall in addi-
tion to the said penalty of T'wenty Dollars per week, be subject to a
further penalty of One Hundred Dollars for his, her, or their neglect, at
the expiration of every three months from the date of such conviction,
until the said building shall be pulled down and removed, or otherwise
made’ conformable to the provisions of this law.

4. Every person who shall be employed in the building or construc-
tion of any building contrary to the provisions of this ordinance, shall on
conviction thereof before any court of competent jurisdiction, forfeit and
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pay to the city the sum of Five Dollars for every day he may be so em-
ployed; and if any person so employed shall have in his employ slaves
or persons of color, he shall forfeit and pay an additional sum of Two
Dollars for each hand for every day during which such person may be
engaged in the erection or coustruction of such building.

5. Every unfinished wooden building within the city, the construction
or building whereof shall be continued after the passing of this law, shall
be subject to its provisions; and any person who shall, after the passing
of this law, proceed in the further construction or erection of such building,
or thereafter cause the same to be erected or built, shall be subject in all
respects to the same penalties as are prescribed in the 3d Section of this
Ordinance; and every person employed in the turther construction or
erection of such building shall be subject in all respect to the penalties
prescribed in the 4th Section. Provided, however, that nothing in this
clause contained, shall extend to any building which shall have been
commenced and the frame thereof erected prior to the 27th day of April
last.

6. Every building hereafter erected within this City, shall have, be-
tween the separate tenements thereof, sufficient brick or stone partition
walls, and shall also be finished with sufficient outer walls of brick or
stone; and no wall of any building sball be deemed sufficient unless the
same shall be at Jeast twelve inches thick in the lower story, and eight
inches thick above the lower story; and every person offending against
the provisions of this Section, shall, upon conviction thereof, forfeit and
pay to the City, a fine of One Hundred Dollars, and also the further sum
of Ten Dollars for each and every Month during which the provisions of
this Ordinance shall remain not complied with.

7. Whenever hereafter any building already erected, shall be roofed
or covered, it shall be roofed and covered as new buildings are hereby di-
rected to be dore; and the owner of such building and all persons con-
cerned in roofing and covering the same contrary to the provisions of
this clause, shall be subject to the same penalties as though the said build-
ing had been newly erected or constructed.

8. Noneof the provisions of this Law shall, during the next twenty
years, extend to any marsh lot within the limits of the ecity, upon which !
the tide flows. Provided, however, that at the expiration of the said
twenty years, all wooden buildings standing upon any of the said lots,
shall be pulled down or removed, by the owners thereof; and the owner
or owners, so neglecting to pull down or remove the same, shall be subject
to the same penalties in all respects, as are provided in the third section
of this lnw.

9. The City Council may, by resolution, extend permission to me- |
chanics to build, and use as workshops, such temporary sheds as may be j
necessary for the purpose of rebuilding the Burnt District, for such time
and under such regulations, as the said Council shall deem meet.

10. It shall be the duty of the City Marshals, and they are hereby ‘!
strictly enjoined, to give immediate information of all offences against
this Ordinance, and one half of the penalties recovered in each case
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shall be paid to the Marshal, or to any person who shall inform against
and prosecute any offender. .
Ratified in City Council this eighth day of May, in the year of our
Lord, 1838, and in the 62d year of American Indepen-
dence. 2
H. L. PINCKNEY, Mayor.
By the Mayor.
Wirtian Roach, Clerk of Council.

CITY COUNCIL.
May 5, 1838.

The following Preamble and Resolutions reported by Mr. Memmin-
ger, from the Special Committee were adopted :

Waereas, The determination of the City Council to prevent the
erection or completion of Wooden Buildings, may operate with particular
hardship upon those citizens who had commenced such buildings before
they were aware of such determination ; and whereas the delay which
must occur in the construction of Brick Buildings, may bear severely
upon those who at present may not be able to procure dwellings, therefore

Resolved, That the City Council will indemnify any citizen, who,
suce the late fire, shall in good faith have commenced the construction
of any Wooden Building, before the publication of the Mayor’s Procla-
mation to prevent the erection of such building ; provided such citizen
will immediately discontinue and pull down such building, and render in
his claim forindemnity to the Citv Council.

Resolved, That the Council will endeavor to provide a temporary
shelter for such persons as are unable to find dwellings under existing
circumstances ; that a Committee be appointed to ascertain what build-
ings are requisite for such purposes, in addition to those under the control
of the C'ty, and if further accommodation be requisite, then that the said
Committee procure aproper site. and cause a large temporary Wooden
Building to be constructed upon a proper plan, for such tenants as
may require the same; or that they report any other measures which
they may deem expedient.



OF THE OPINION

oF

JUDGE COSEN,

THE SUPREME COURT OF THE STATE OF NEW YORK,

THE CASE OF ALEXANDER McLEOD.

BY A CITIZEN OF NEW YORK,

WASHINGTON:
PRINTED BY THOMAS ALLEN.

1841.







TO
THE HON. DANIEL WEBSTER,

Secretary of State of the United States,

The followine Review of the Opinion of Judge CoweN, of the Su-

preme Court of the State of New York, in the case of Alexvander

Me Leod, is respectfully inscribed, by
A CITIZEN OF NEW YORK.







REVIEW, &c.

The importance of the questions involved in the opinion delivered by
Judge Cowen, of the Supreme Court of the State of New York, in the
case of Alexander McLeod, and the erroneous principles of national law
put forth in that opinion, seem to require that the true doctrines involved
in the case should be placed in a correct light before the country. To
that end, we have ventured to embody the result of our examination of
the subject in the following review of Judge Cowen’s opinion.

The opinion is deficient in methodical arrangement of the several po-
sitions taken and maintained by the Judge ; and this confusion is increas-
ed by a badly arranged citation of authorities, and a rambling mode of
discussing the subjects. = It is also much too long ; being nearly double
the length required to discuss the matters really in issue, even in Judge
Cowen’s mode of discussing them. Why, for example, go through
with an examination of the question whether our courts have jurisdic-
tion, and a righr..to try a foreigner for a crime committed within our
State, and quote the authorities bearing upon the subject to prove the
jurisdiction, when not a person, lawyer or layman, ever doubted it! and
when the Judge himself finally says, “ want of jurisdiction has not been
put on the ground that MeLeod was a foreigner.”

The other branch of the question of jurisdiction, discussed at great
length by the Judge, seems to us an equal waste of labor and learning.
As we understand it, the case of MecLeod does not involve any question
of jurisdietion : for it must be conceded that our courts have jurisdietion
over all cagses of anurder committed within the boundary of our State.
Me Leod’s case presents for consideration—not a question of jurisdiction,
but a question of guilt or innocence ; whether the homicide with which
he is charged be a erime according to the law of nations.

If a sheriff should; in pursuance of a sentence, hang a person con-
victed of murder, and after the execution it should be ascertained that
the person executed was innocent, and a grand jury should thereupon
indict the sheriff for the murder of the person executed, the sheriff could
not interpose an objection to the jurisdiction of the court, but would
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rely for his defence and justification upon the fact of a conviction by &
court of competent jurisdiction ; thereby showing that the homicide in
him was not a crime.

So also if a soldier should be tried by a court-martial, and sentenced
to be shot; and, after his execution, those engaged in it should be in-
dicted for murder; their defence would not be a want of jurisdiction in
the State court, but a justification before that court, under a regular court-
martial, conviction and sentence, thereby showing that the homicide was
not a murder.

Suppose, after the peace with Great Britain, a British soldier had come
within our State, and had been arrested and indicted for murder com-
mitted in the attack on Buffalo during the war; he would not think of
raising a question of jurisdiction in the court, but would rely on the
law of nations to justify the homicide, and relieve him from the charge
of crime. Indeed, whenever a question of the jurisdiction of a court is
raised, it necessarily admits the charge or claim preferred. 'The plea to

" the jurisdiction is one of confession and avoidance; surely the counsel

of MeLeod never intended to admit, for a moment, the crime of mur-
der, with which he was charged, and seek to escape its consequences by
alleging that the court had not jurisdiction over the offence! In this
part of the opinion, therefore, we think the Judge must have been fight-
ing a shadow of his own casting.

There is, also, another part of this opinion, and no inconsiderable part
of it, that appears to be a waste of learning and authaorities. Tt is that
part in which the Judge proves, beyond question, ¢ that’every voluntary
entrance into neutral territory, with hostile purposes, is absolutely un-

lawful;” yet, after an elaborate discussion of this question, a citation of

authorities at great length to prove the unlawfulness of the violation of
our territory by England, the Judge says, “ that the act was one of mere
arbitrary usurpation ; was not denied on the argument ; nor has this,
that I am aware of, been denied by any one except England herself.”

We concede that the authorities cited show that the hostile attack up-
on the Caroline, and the violation of our territory, was unlawful ; that
is, without adequate cause; but not one of all the authorities which pro-
nounce a violation of territory unlawful, denounce upon the military of
the nation, under whose authority it is done, any personal penalty.

If we examine history, we shall find that quite as many wars have:
been commenced without, as with adequate cause, when tested by the
general reason and sense of mankind; yet no one ever thought of
making that the test of the impunity belonging to the military engaged.
Such a test can only be applied to controversies between individuals,
where there is a common arbiter or judge to decide; never between na-
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tions, who admit no judge but themselves. The argument, therefore,
on the side of McLeod, is nos at all weakened by not denying that the
attack was unjustifiable on the part of his nation.

In the examination of this subject, we shall concede what has never
been denied, and what has taken so much of this learned opinion to
prove, to wit: that a foreigner is liable to be tried by our courts for
crimes committed within the State; that the courts have jurisdiction in
all cases of murder committed within the State; and, for the sake of the
argument, that the hostile expedition, in which the Caroline was bum-
ed, and Durfee killed, was an unlawful violation of our territory.

We proceed, then, to the discussion of the main question involved in
this case, to wit: whether McLeod is entitled to the impunity of a
soldier in time of war.

The points sought to be established by the affidavit of MeLeod, are
thus concisely stated by Judge Cowsn :

“ That the Niagara frontier was in a state of war against the contigu- .
ous province of Upper Canada; that the homicide was committed by
MeLeod, if at all, as one of a military expedition, set on foot by the
Canadian authorities to destroy the boat Caroline ; that he was a British
subject ; that the expedition crossed our boundary, sought the Caroline

at her moorings in Schlosser, and there set fire to and burned her, and
killed Durfee, one of our citizens, as it is lawful to do in time of war.”

From such a state of facts Judge Cowen takes his position in rela-
tion to the rights and liabilities of England and hermilitary, as follows :

“1I deny that she can,in time of peace, send her men into our territo-
tory, and render them impervious to our laws, by embodying them and
putting arms in their hands. She may declare war; if she claim the
benefit of peace, as both nations have done in this instance, the moment
any of her citizens enter our territory, they are as completely obnozious
to punishment, by our law, as if they had been born and always resid-
ed in this country.

“I will not, therefore, dispute the construction which counsel put
upon the language or the acts of England. To test the law of the tran-
saction, I will concede that she had, by act of Parliament, conferred all
the power which can be contended for in behalf of the Canadian author-
ities, as far as she could do so.”

This, we confess, is meeting the question boldly ; and we accept, for
the sake of the argument, and for the present, the concession of the suffi-
ciency of the power conferred on the Canadian authorities. Before we
leave the subject, however, we will dispense with this concession, and
establish the sufficiency of this power, byithe most clear and conclusive
authorities.

Upon the question as before stated by Judge Cowex, he applies to
it the law of nations, as follows:
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« T'o warrant the destruction of property, or the taking of life, on the
| ground of public war, it must be what is called lawful war by the law
1 of nations ; a thing which can never exist without the actual concurrence
: of the war-maling power. This, on the part of the United States, is
| Congress : on the part of England, the Queen. A state of peace and

the continuance of treaties must be presumed by all courts of justice till
the contrary be shown; and thisis a presumptio juris et de jure, until
the national power of the country in which such. courts sit, officially de-
; clares the contrary.”
1

Now the entire error in the opinion of the Judge arises from the erro-
f neous principle of international law which he here lays down.

All will agree that the war which affords impunity to those engaged
in it, must be a lawful war. But by the term lawful war is not meant
a “solemn and formal war” only; on the contrary, it comprehends eve-
ry description of war, except hostile expeditions set on foot for purposes
of plunder and pillage, without any apparent cause.

Rutherforth says: “If one nation seizes the goods of another nation
by force, upon account of some damage, &c. such contentions by force
are reprisals. 'There may be likewise other acts of hostility between
two nations, which do not properly come under the name of reprisals,
such as the besieging each other’s towns, or the sinking of each
other’s fleets, whilst the nations in other respects are at peace with one
another. 'These are public wars, because nations are the contending
paities. But as they are confined to some particular object, they are, of
the imperfect sort,” &c.—B. . 9, 5. 10.

1n opposition to this authority, it will be seen that Judge CowEn starts
with the proposition that, so' long as the entire peace of the two nations
i» is not broken up—in other words, until Congress shall declare war against
| England, or the Queen of England against us, there cannot he a state
of war that will warrant the destruction of property, or the taking of life
in conflict, on either side. To controvert this proposition, we bring not
only Rutherforth, as above cited, but Vattel, in language if possible still
more explicit.—B. i, c. 4, §67.

«“ A war lawful and in form, is carefully to be distinguished from an

, unlawful war entered on without any form, or rather ﬁ?om those incur-
sions which are committed either without lawful authority or apparent
cause, as likewise without Sformalities, and only for havoc and pillage.
Girotius, b. iii, chap. 3, relates several instances of the latter. Such were

the wars of the Grandes Compagnies, which had assembled in France

{ during the wars with the English ; armies of banditti which fanged
: _about Europe purely for spoil and plunder. Such were the cruises of
Filbustiers, without commission and in time of peace ; and such in gene-
val are the depredations of pirates. To the same class belong almost
all the expeditions of the African corsairs, though authorized by a sove-

-
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reign, they being founded on no apparéent just cause, and whose enly
motive is the avidity of captures. 1 saythese two sorts of wars, lawful
and unlawful, are to be carefully distinguished ; their ¢ffects and the
rights arising from them being very different.”

Here we have Vattel, distinguishing all the hostile collisions of na-
tions into “ twe sorts of wars ;’ the one sort being undertaken “ without
apparent cause,” and for “ havor and pillage,” and all that do not come
under this head being of the other sort. Having thus divided wars into
“two gorts,” the one he calls unlawful war, the other lawful war.

Vattel does not, like Judge Cowen, call all wars unlawful that-are
not formally and selemnly declared by the “ war-making power” of a Go-
vernment, but he pronounces all hostile attacks lawful wars, if made
with lawful authority, and for  apparent cawse,” and not for “ pillage
and havoc.” :

Chancellor Kent, too, admits that a formal declaration of war. is net
essential to make the war lawful. All that is required to make a
lawful war is, that the hostilities be authorized by the proper authori-
ties.—1 Kent Com. 54.

“ Since the time of Brinkershoock, it has become settled, by the prac-
tice of Europe, that war may lawfully exist by declaration which is
unilateral only, or without a declaration on either side. It may begin
with mutual hostilities. 1In the war between England and France, in
1778, the first public act on the part of England was recalling its Min-
ister ; and that single act was considered by France as a breach of the
peace between the two countries. There was no other declaration of
war, though each Government afterwards published a manifesto, in
vindication of its claims and conduct. The same thing may be said
of the war which broke out in 1793, and again in 1803, and indeed in
the war of 1756. Though a solemn and formal declaration of war, in
the ancient style, was made in June, 1756, various hostilities had been
carried on for a year preceding.”

In the same explicit manner Rutherforth speaks, denying the neces-
sity of a declaration of war to make the war lawful:

“The only real effect of a declaration of war is, that it makes the
war a general one, or a war of one whole nation against another whole
nation ; whilst the imperfect sorts of war, such as reprisals, or acts of
hostility, are confined to particular persons, or things, or places.”—
Ruth. B. 2, ch. 9, sec. 8.

Thus, it will be perceived, a lawful war may be commenced with-
out any formal declaration, and it may be manifested by an act of hos-
tility, without any previous notice ; and whether the war becomes a
general one or an imperfect war, depends upon the extent to which
hostilities are carried. It will always be a lawful war, if the hostili-

e
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ties are authorized by the proper authority, and are not mere wanton
depredations, without any apparent cause.

These questions do not depend entirely upon the opinions of ele-
mentary writers upon national law. - They have been illustrated by
judicial, decisions, in cases of hostilities upon the ocean.—1 Dodson’s
Admiralty Reports, 247. ,

A declaration of war was issued by Sweden against Great Britain,
on account of the encroachments of the latter upon her rights as a neu-
tral nation. It was contended before Sir William Scott, that the two
countries were not, in reality, in a state of war, because the declaration
was unilateral only. 1 am, however, perfectly clear,” says Sir Wil-
liam Scott,  that it was not less a war on that account; for war may
exist without a declaration on either side. It isso laid down by the
best writers on the law of nations. A declaration of war by one
country only is not, as has been represented, a mere challenge, to be
accepted or refused at pleasure by the other. It proves the existence
of actual hostilities, on one side at least, and puts the other party also
into a state of war; though he may, perhaps, think proper to act on
the defensive only.” ‘

The same principle of impunity applies to hostilities upon the land or
sea. When they are wanton and malicious, and for plunder and spoils,
at sea, they are called piracy. Hostilities by land, from similar motives
and for like objects, are called robberies. Decisions, therefore, in rela-
tion to hostilities at sea, and the impunity or liability of vessels and
crews, furnish the rule of impunity or liability to be applied to the mili-
tary, in cases of hostilities upon land.

11 Wheaton, 41, Story says: A piratical aggression by an armed
vessel sailing under the regular flag of any nation, may be justly sub-
jected to the penalty of confiscation for such a gross breach “of the law
of nations. But every hostile attack, in a time of peace, is not neces-
sarily piratical. 1t may be by mistake, or in necessary self-defence, or
to repel a supposed meditated attack by pirates—it may be justifiable,
and then no blame attaches to the act; or, it may be without just ex-
cuse, and then it carries responsibility in damages. If it proceed fur-
ther; if it be an attack from revenge and malignity, from gross abuse
of power and settled purpose of maschief, it then assumes the character
of a private unauthorized war, and may be punished by all the penal-
ties which the law of nations can properly administer.”

The same principle is recognized in 1 Kent’s Com. 188: “ An alien,
under the sanction of a national commission, cannot commit piracy
while he pursues his authority. His acts may be hostile, and his nation

-responsible for them. They may amount to a lawful cause of war, bus

they are never to be regarded as piracy.”

How perfectly does this principle cover the case in question. The
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attack“upon the Caroline was hostile and unlawful, and the British
nation must be held responsible for it. It amounts to a lawful cause
of war; but those engaged in it, acting under lawful authority, can
never be regarded as robbers or plunderers, or liable to be punished
criminally.

This principle has been fully recognized in the Judicial decisions of
the English courts. We have not the case at hand as reported, and

therefore avail ourselves of it as extracted by Chancellor Kent.—1 Kent
Com. 190 :

“In the English adwmiralty, in 1801, it was contended that the
capture and sale of an English ship, by Algerines, was an invalid
and unlawful conversion of the property, on the ground of being a
piratical seizure. It was, however, decided, that the African States
had long acquired the character of established Governments, and that
though their motives of justice differ from those entertained by the
Christian Powers, their public acts could not be called in question ; and
a derivative title, founded on an Algerine capture, and matured by a
confiscation, in their way, was good against the original owner.”—Citing
The Helena, 4 Rob. 3.

Shall it be said that an English court has held an Algerine capture
lawful, because made under the sanction and authority of that Govern-
ment; and a title thus acquired vilid against the original English owner
of the captured vessel ; and yet the Supreme Court of New York de-
cide that a hostile attack upon us, made (not without apparent cause)
under the sanction of the British Government, shall not protect the
military engaged in it from the punishment due to cold-blooded mur-
der! We regret to say it has been so said and decided. !

The decisions of the courts of England and the United States, in re-
gard to the impunity of vessels and crews when acting under the au-
thority of their Governments, are decisions merely carrying out principles
long since adopted by the most approved elementary writers upon na-
tional law, and giving to those principles the authority of solemn adju-
dications by the highest judicial tribunals of the world.

These elementary writers, when speaking of war generally, and more
particularly in reference to hostilities upon land, hold that whenever the
hostile attack is made under the anthority of Government, it becomes an
affair between the two nations, and no individual responsibility rests up-
on the actors.

Thus, Vattel, speaking of war that isunjust on the part of the sove-
reign who waged it, but lawful, because not without apparent cause,
and not for havoc and pillage, says:

“But as to the reparation of any damage—are the military, the gen-

eral officers and soldiers, obliged, in consequence, to repair the injuries
which they have done, not of their own will, but as instruments in the
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hands of their sovereign!” It is the duty of subjects to suppose the
orders of ‘their sovereign just and wise,” &c. When, therefore, they
have lent their ‘agsistance in a war which is afterwards found to be un-
just, the sovereign alone is guilty. He alone is bound to repair thein-
juries. 'The subjects, and in particular the military, are innocent ; they
have acted only from a necessary obedience.” ¢ Government would
be impracticable, if every one of its instruments were 1o weigh its com-
mands,” &c.— Vattel, b. 4, c. 11, sec. 187.

« Nothing of all this takes place in a war void of form and unlawful,
more properly called robbery, being undertaken without riglht—awithout
so much as apparent cause. It can be productive of no lawful effect,
nor give any right to the author of it. A nation attacked by such sort
of enemies, is not under any obligation to observe towards them the
niles of war in form. It may treat them as robbers.”— Vattel, b. 3, c.

1,§ 68.

Thus we have “zhese two sorts of wars, lawful and unlewful,” car-
ried through by Vattel to their consequences; and all persons engaged
are entitled to have “observed towards them the rules of war,” except

‘those engaged in “incursions committed without apparent cause, and

only for havoc and pillage.” i
The sante position in regard to the immunity of soldiers is also main-
tained by Rutherforth :

“The external lawfulness of what is done in a war, in respect of the
members of a civil society, extends to public wars of the umperfect sort,

'to acts of reprisals, or to other acts of hostility, &c.—B. . c. 9,s. 15.

And again he says:

«Neither the reason of the thing, nor the common practice of nations,
will give them any other tmpunity, or allow them any otherwise to ob-
tain property in what is taken, where war has been declared, than in
the less solemn kinds ‘of war, Which are made without a previous decla-
ration,” &ec. “In the less solemn kinds of war, what the members do-
who act under the particular direction and authority of their nation, is
by the law of nations no personal crime in them; they cannot, there-
fore, be punished consistently with the law, for any act in which it con-
siders them only as the instruments, and the nation as the agent.”—
Idem, b. 4, ¢c. 9, s. 18.

We here leave this branch of the case,believing that our readers, from
our citation of authorities, must be satisfied that, if the expediiion in
which MeLeod is said to have been engaged, was executed under law-
ful authority, he was guilty of no personal crime in the violation of our
territory, the destruction of the boat, or the death of Durfee.

We now proceed to show that the hostile attach took place under
lawful authority. ;

It should be borne in mind that Canada is separated from its mother
country by an ocean of three thousand miles. That a revolution was:
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attempted in Canada, and the disaffécted of the colony had not only
the sympathy of our people generally, but were, to a great extent, coun-
tenanced and succored by our citizens residing upon the borders.

Under this state of things, the British Govérnment gave orders and
authority to the chief officer in Canada for his instruction and guidance
in meeting the difficulties then presented and anticipated.

Not being able to foresee what might take place, the authority was
made as general as the nature of the case would admit, and the exi-
gencies seemed (o require ; and was, no doubt, intended to vest in the
chief officer in Canada power to do whatever the home Government
would have done under like circumstances. He was, says the British
Minister, “ empowered to take any steps, and to do any acts, which
might be necessary for the defence of her Majesty’s territory, and for
the protection of her Majesty’s subjects.”

This is a power most general and extensive in its terms. The 'ob-
ject is, “the protection of her Majesty’s temitory and subjects.” To
insure this end, the Canadian officer is authorized to do any act neces-
sary for this protection; and this necessity must, in thé nature of
things, depend upon the judgment and discretion of that officer. The
authority does not limit the officer to any specified measures, or confine
his acts to the Canadian territory. As England might, in defence of
her Canadian subjects and territory, authorize a hostile attack upon the
Caroline, under such circumstances as presented themselves to the Ca-
nadian authorities, it would seem to follow that the Canadian officers
had power, under their orders, to do the same thing.

By saying that the sovereign of England might autherize such a
hostile attack as was made on the Caroline, we do not intend to say it
would be an attack that could be justified to the world. We only
intend to say that it would be so far justifiable or excusable as to fur-
nish impunity to the military acting under such an order.

But have we a right to scrutinize and limit an authority of this kind,
whilst England sanctions the act done under it, and when the object
and effect of such limitation is, to make murder of an act, which,
under a liberal construction of the power, would render the accused
innocent of the slightest crime ?

We think the construction which we give to this power receives con-
firmation from Burlimaqui, pt. 4, ch. 1, sec. 4. Speaking of the
power of magistrates or generals, this author says: “'They cannot
lawfully undertake any act of hostility of their own head, and without
a formal order of the sovereign, at least reasonably. presumed, in con-
sequence of particular circumstances.”

But England approved this act, by not immediately disclaiming it,
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by knighting Mac Nab, the chief projector of it,* and has since officially
recognized the attack as one embraced within the powers conferred
upon the Canadian authorities. Mr. Fox, the British Minister, in a
communication to our Government, says :

“The transaction on account of which McLeod has been arrested,
and is to be putupon his trial was, a transaction of a public character,
planned and executed by persons duly empowered by her Majesty’s
colonial authority to take any steps and do any acts which might be
necessary for the defence of her Majesty’s territories and for the protec-
tion of her Majesty’s subjects; and that, consequently, those subjects
of her Majesty who engaged in that transaction, were performing an act
of public duty for which they cannot be made personally and indi-
vidually answerable to the laws and tribunals of any foreign country.”

But Judge Cowen denies that an approval by the British Govern-
ment can, in any way, operate to screen McLeod from the punishment
due to the crime of murder, for the part he is supposed to have taken in
the attack. To maintain this position, the learned Judge goes into an
elaborate citation of authorities, which, to avoid the appearance of in-
Justice towards him, we here transcribe :

“An order -emanating from one of the hostile sovereigns, will not
Justify to the other every kind of perfidy. The case of spies has been
already mentioned. An emissary sent into a camp with orders to cor-
rupt the adverse general, or bribe the soldiery, would stand justified to
his immediate sovereign.— Vattel, b. 3, ch. 10, sec. 180; though even
he could not legally punish a refusal. In respect to the enemy, orders
would be an obvious excess of jurisdiction.

“'The emissaries sent by Sir Henry Clinton, in 1781, to seduce the
soldiers of the Pennsylvania line falling into the hands of the Ameri-
cans, were condemned and immediately executed. 4 Marsh. Life of
Wash. 366, 1st edt. Entering the adverse camp to receive the treache-
rous proposition of the general is an offence much more venial. It is
even called lawful in every sense as between the sovereign and em-
ployee. Vaitel, b. 3, ch. 10, §181. Yet in the case of Major Andreé,
an order to do so was, as between the two hostile countries, held to be
an excess of jurisdiction.

“ These cases are much stronger than any which can be supposed
between nations at peace. In time of war, such perfidy is expected.
In time of peace, every citizen, while within his own ferritory, has a
double right to suppose himself secure ; the legal inviolability of that
territory, and the solemn pledge of the foreign sovereignty.

“The distinction that an act valid as to one may be void as to ano-
ther is entirely familiar. A man who orders another to commit a tres-
pass, or approves of a tresspass already committed for his benefit, may
be bound to protect his servant, while it would take nothing from the
liability of the servant to the party injured. As to him, it could merely

* Burlimaqui seems to consider such an act of the subordinate officer approved, unless
the sovereign officially disclaims it.—Burl. pi. 4, ch. 3, sec. 19, quoted at length hereafter.
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have the effect of adding another defendant, who might be made

Jjointly or severally liable with the actual wrong-doer. A case in point
is mentioned by Vattel. b. 3, ch. 2, § 15. If one sovereign order his
recruiting officer to make enlistments in the dominion of another in
time of peace between them, the officer shall be hanged notwithstand-

_ing the order, and war may also be declared against the offending
sovereign.— Vid. a like instance id. b. 1, ch. 6, § 75.

“ What is the utmost legal effect of a foreign sovereign, approving of
the crime his subject committed in a neighboring terfitory?  The ap-
proval, as we have already in part seen, can take nothing from the
criminality of the principal offender. "Whatever obligation his nation
may be under to save him harmless, this can be absolutely done only
on the condition that he confine himself within her territory.— Vattel,
b.2,ch. 6,§ 74. Then, by refusing to make satisfaction, to furnish,
or to deliver him up, on demand froin the injured country, or by ap-
proving the offence, the nation, says Vattel, becomes an accomplice.—

Id. § 76.

¢ Blackstone says, an accomplice or abettor ; (4 Com. 68 ;) and
Rutherforth, still more nearly in the language of the English law, an
accessory after the fact.—B. 2, ¢h. 2,8 12. No book supposes that
such an act merges the original offence, or renders it imputable to the
nation alone.” .

The rights and duties of nations are not, in general, happily illus-
trated by reference to the rights, duties, and liabilities of individuals.
In relation to the case of trespass, put by the Judge, we agree that the
effect of another person’s approving it might make him a trespasser also,
and would not discharge the liability of him who actually committed it;
and the reason is, that the approver had no more right to make the
entry than the actual trespasser.

We think it cannot fail to strike every one, that the examples given
by Judge Cowex, in which the authorization or approval by the sove-
reign cannot protect the criminal, are all cases whete the act done is
unlawful in itself, whether committed by sovereign or subject. The
enlistment of soldiers in the dominions of another nation, without its
consent, is, by the law of nations, a_crime, whether the enlistment be
made by the sovereign in person or by a recruiting officer.— Vattel,b. 1,
ch. 6, sec. 75.

Spies also are not the less criminal because they are authorized by
their sovereign, sinte the sovereign could not himself lawfully act
the spy.

We cannot better answer Judge Cowan on this head than by tran-
seribing one other of his examples, and annexing to it a quotation of
hig from Locke : :

“ Suppose a prince should command a soldier to commit adultery,
incest, or perjury; the prince goes beyond his constitutional power.”
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8o Says Mr. Locke [on Gov. B. 2, ¢h. 19, sect. 239,] of a king even in
his own dominions : ¢ In whatsoever he has no authority, there he is no
Feing, and may be resisted ; for wheresoever the authority ceases, the
king céases too, and becomes like other men who have no authority.”

Examples to show that a subject may not do an act, with or without
his sovereign’s authority, fall far short of showing that what he may do
by the direction of his Government. may not receive equal validity from
a subsequent api)roval of the act by that Government, as if it had directed
it originally.

We have already, as we think, established the position, that the hos-
tile violation of our territory, resulting in the destruction of the Caro-
line and the killing of Durfee, had the same been ordered by the Bri-
tish Government, would have protected the military engaged in it from
any personal liability. We now maintain that the subsequent approval
of the attack, especially under the circumstances of the original order
and the situation of the mother country in relation to her colony, and
of Canada in relation to our border, furnishes equal impunity and pro-
tection to all concerned in it.

The authorities quoted by Judge CoweN on this head, as we have
already shown, do not in the slightest degree impugn the correctness of -
this position ; whilst the authorities we shall now produce will fortify
and fully sustain it.

Burlimaqui, pt. 4, ch. 3, sec. 18.— A mere presumption of the will
of the sovereign would not be sufficient to excuse a Governor or any
other officer who should undertake a war, except in case of necessity,
without either a general or particular order. For it is not sufficient to
know what part the sovereign would probably act if he were ¢onsulted
in such a particular posture of affairs; but it should rather be consider-
ed in general what it is probable a prince would desire should be done,
without consulting him, when the matter will bear no delay and the
affair is dubious.”

Now certainly sovereigns will never consent that their ministers should,
whenever they think proper, undertake without their order a thing of

such importance as an offensive war, which is the proper subject of the
present inquiry.

Sec. 19.— In these circumstances, whatever part the sovereign would
have thought proper to act if he had been consulted ; and whatever suc-
cess the war undertaken without his order may have had; it is left to
the sovereign, whether he will ratify or condemn the act of his minis-
ters. If he ratify it, this approbation renders the war solemmn, by re-
Secting back, as it were, an authority wpon it ; so that it obliges the
whole commonwealth. But if the sovereign should condemn the act
of the Governor, the hostilities commutted by the latter ought to pass
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for a.sort of robbery, the fault of which by no means affects the State,
provided the Governor is delivered up and punished according to the law
of the country, and proper satisfaction be made for the damages sus-
tained.”

8 Peters, 522.—Story, speaking of the seizure of an American vessel
and cargo by a Spanish vessel, says:

“Tf she had a commission under the royal authority of Spain, she
was beyond question entitled to make the seizure. 1f she had no such
authority, then she must be treated as a non-commissioned cruiser, enti-
tled to seize for the benefit of the crown; whose act, if adopted and
acknowledged by the crown, or its competent authorities, become equally
binding. Nothing is better settled, both in England and America, than
the doctrine that a non-commissioned cruiser may seize for the benefit
of the Government ; and if his acts are adopted by the Government, the
property, when condemned, becomes a droit of the Government.”

Upon these authorities, and for the reasons before stated, we have
come to the conclusion, that the approbation of the attack by the British
Government has removed all doubt about the sufficiency of the original
authority of the Canadian officers.

We have thus far discussed this matter, as if the question, as to the
relation in which the United States Government stands to the British
Government, in the matter of this attack, was an open one—one in which
the judiciary of the country is at liberty to decide by a direct applica-
tion of the principles of the law of nations to the facts as they might be
established by proof; and in this view of the maiter, we feel confident
of having established, by the facts and the law, that the attack upon
the Caroline was made upon sufficient authority from the British Gov-
emment; or, if the authority was in any respect equivocal, that it has
been ratified by the British Government, so as to require of the judiciary
of the country, upon the facts and the law, a judgment establishing the
perfect impunity of the milifary engaged in the expedition.

We now propose to show that the character of the expedition against
the Caroline, and the relation in which the two countries stand in refer-
ence to it, has been settled and decided by our Government to be that
of “lapful war” of the “ imperfect sort ;” and that courts of justice are
not at liberty to pronounce a different judgment from that pronounced
by the Government of the country.

Has our Government determined the relation in which the two coun-
tries stand to each other in reference to the impunity to which MeLeod
is entitled, as being one of this military expedition?

In May, 18383, shortly after the destruction of the Caroline, in a com-
munication to the British Government, our Minister, Mr. Stevenson,
characterized the attack as ““an invasion of the territory and sovergigaty:
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of an independent nation by an armed force of a friendly Power;” and
Mr. Webster, Secretary of State, in his letter to Mr. Fox of the 24th
April, 1841, says: “the Government of the United States has not
changed the opinion which it has heretofore expressed to her Majesty’s
Government, of the character of the act of destroying the Caroline.”

Can language be better adapted to define the first act of war by one
nation upon another, where there has been no previous declaration of
war, than that employed by Mr. Stevenson to characterize this attack
by Great Britain?

So long ago, then, as May, 1838, the Executive Department of our
Government determined that the attack upon the Caroline was an act
of war, and so far as that act of hostility was concemned, placed the Bri-
tish Government in that relation to our own.

In the letter of Mr. Webster, before referred to, he recites the ground
upon which the British Government place the hostile attack, so far as
the military engaged in it are concerned, and the assent of our Govern-
ment to this same view of the matter. ;

. Mr. Webster in his letter, says:

“The President inclines to take it for granted that the main purpose
of the instruction was, to cause it to be signified to the Government of
the United States that the attack on the steamboat ¢ Caroline’ was an act
of public force, done by the British colonial authorities, and fully recog-
nized by the Queen’s Government at home ; and that, consequently, no
individual concerned in that transaction can, according to the just prin-
ciple of the laws of nations, be held personally answerable in the ordi-
nary courts of law, as for a private offence; and that upon this avowal
of her Majesty’s Government, Alexander MclLeod, now imprisoned on
an indictment for murder, alleged to have been committed in that attack,

ought to'be released, by such proceedings as are usual and are suitable
to the case.”

After this recital of the position in which the British Government
places the matter, Mr. Webster, speaking in behalf of our Government,
says:

“The communication of the fact that the destruction of the ¢ Caro-
line’ was an act of public force, by the British authorities, being formal-
ly made to the Government of the United States by Mr. Fox’s note, the
case assumes a decided aspect.

“The Government of the United States entertain no doubt that, after
this avowal of the transaction as a public transaction, authorized and
undertaken by the British authorities, individuals concerned in it ought
not, by the principles of public law and the general usage of civilized
States, to be holden personally responsible, in the ordinary tribunals of
law, for their participation in it. And the President presumes that it
can hardly be necessary to say that the American People, not distrustful

\
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of their ability to redress public wrongs by public means, cannot desire
the punishment of individuals, when the act complained of is declared
to have been an act of the Government itself.”

In a letter of instructions to the Attorney General, which was also
communicated to Mr. Fox, Mr. Webster says:

“’T'hat an individual forming part of a public force and acting under
the authority of his Government, is not to be held answerable as a pri-
vate trespasser or malefactor, is a principle of public law sanctioned by
the usages of all civilized nations, and which the Government of the
United States has no inclination to dispute.”

Judge Cowen’'makes a criticism upon the communication of the
British Minister, which, perhaps, requires a passing remark. He says:

“Even the British Minister is too just to call it war ; the British
Government do not pretend it was war.”

As words in a promise, indicative of an undertaking to warrant,
amount, in law, according to “ Cowen’s Treatise,” to a warranty,
without the use of the term warrant, so, in the letter of the British
Minister, a description of hostilities that by the law of nations consti-
tutes “imperfect war,” is equivalent to the assertion in terms that it
was war of the imperfect sort.

- But the Judge, evidently not feeling much confidence in his eriti-
cism upon the British Minister’s communication, afterwards seems to
admit that our Government, so far as it could, had decided the question.
in regard to the character of the hostile attack, and, consequently, in
regard to the individual liability of those concerned in it.

The language of the Judge is this :

“ But it is said of the case at bar, here is more than a mere appro- .
val by the adverse Government; that an explanation has been de-
manded by the Secretary of State; and the British Ambassador has
insisted on McLeod’s release, and his counsel claim for the join¢ di-
plomacy of the United State®and England some such effect upon the
powers of this court as a certiorari from us would have upon the
county court of general sessions. It was spoken of as incompatible
with the judicial proceedings against McLeod in this State ; as a suit
actually pending between the two nations, wherein the action of the
General Government comes in collision with, and supersedes our own.

“To such an objection the answer is quite obvious. Diplomacy is
not a judicial but executive function: but the objection would come
with the same force, whether it were urged against proceedings in &
court of this State, or the United States.”

But the Judge insists that “ the Executive power has charge of the
question in its national aspect only ;”” by which, from the context, we
must understand, that the two Governments may agree that the hostile
attack was of that character which fumishes impunity to the military

concerned, yet that the courts, Federal and State, may deterniine
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otherwise, and inflict criminal punishment upon the offenders! How
«the Executive power has charge of the question in its national as-
pect,” and yet its decisions be void of all efficiency and effect upon the
subject decided upon, is, we confess, beyond our comprehension. The
General Government cannot, it is true, after deciding the question,
issue any mandate to a court to carry its determination into effect, or
remove a cause, or withdraw a suitor or criminal from the custody of
the courts. But its decision becomes binding upon all- courts or tribu-
nals where the question arises; and thus the Executive department of
the Government ¢ has charge of the question in its national aspect,”
and the law makes its decision all-powerful and efficient.

It can hardly be necessary to resort to any course of reasoning, or
to the citation of authorities, to show that the Executive of the United
States possesses all the power in regard to the matter in question that
usually helongs to the Executive department of every Government.

« The command and application of the public force to execute the
law, maintain peace, and resist foreign invasion, are powers obviously
of an Executive character, and require the exercise of qualities so cha-
racteristical of this department, that they have always been exclusively

appropriated to it, in every well-regulated Goyernment upon earth.”—
1 Kent’s Com. 286.

" The memorable attack of the British ship of war Leopard, Capt.
Humphreys, upon the frigate Chesapeake, Capt. Barron, in which
several American sailors were killed, became the subject of digcussion
between the two Governments, and resulted in an adjustment, in which,
amongst other things, England offered “ the American Government. a
suitable pecuniary provision for the sufferers in consequence of the at-
tack on the Chesapeake, including the families of those seamen who
unfortunately fell in the action, and of the wounded survivors.”
CGould Captain Humphreys afterwards H¥ve been proceeded agaiﬁst
in a court of our country, and held personally responsible, notwith-
standing the Executive department of our Government had settled the
whole matter with the British Government? There cannot be a doubt,
* as we think, that this adjustment of the matter, ¢ in its national as-
pect,” ‘was an adjustment of the matter in every aspect, and binding
upon all courts and tribunals of the country.

This principle has been judicially recognized in England. There,
where the Executive department of the Government has determined the
relation in which the British Government stands towards any other
country, in regard to hostilities, such decision is conclusive, and. in all.
the courts precludes any further examination or agitation-of .the quess.
tion. : ‘
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15 East. 81.—This was a case of insurance, and the cause turned
upon the question whether the trade to St. Domingo was, at that time,
with a country at peace with England.

Lord Ellenborough says,  this is a grave question, and depends in a
great measure upon the consideration of the Orders in Council which
have been referred to. T agree with the Master of the Rolls in the case
of the Pelican, that it belongs to the Government of the country to de-
termine in what relation of peace or war any other country stands
towards it, and that it would be umsafe for courts of Justice to take
upon them, without that authority, to decide upon those relations.

“But when the Crown has decided upon the relation of peace or war
in which another country stands to this, there is an end of the ques-
tion ; and in the a@bsence of any express promulgation of the will of the
sovereign in that respect, it may be collected from other acts of the
State. 'The Master of the Rolls, in the case of the Pelican, lays down
the rule generally ‘that it belongs to the Government of the country
Zo determine in what relation any other country stands towards it, and
that the courts of justice cannot decide upon the point ;> by which I
must understand him to have said that they cannot decide adversely
to the declaration of the sovereign upon that point.

“ For want of a declaration by the Crown at one period, different
verdicts were given in different causes; in respect to commercial adven-
+tures of the same description to Hamburgh. But courts and juries
cannot do otherwise than decide secundum allegata et probata in such
particular cases without regard to other proof in other causes.”

This, let it be remembered, was a private litigation between indivi-
duals ; and the court held that the determination of the Government,
as to the relation in which another Government stands towards it, con-
trolled the rights of the parties litigant, and put an “end fo the ques-
tion.” How much stronger is the reason for the application of the
rule to our country and Government. )

Without such a rule, conflict and collision arise between the Ex-
ecutive and judicial branches of the General Government, and between
the General and State Governments.

Mr. Buchanan, of the Senate, has well described the conflict which
such adverse decisions, between the Executive and judicial departments
of the Government, will produce :

“The judicial authority will be on one side of the question, and the
Executive Government on the other. Whilst the judiciary decide that
McLeod is responsible in the criminal courts of New York, the Secre-
tary decides that he is not. By prejudging this pending judicial ques-
tion, the Secretary has placed himself in an awkward dilemma, should
the Supreme Court of New York determine that the recognition and
justification by the British Government of the capture of the Caroline,
does not release McLeod from personal responsibility.”

R,
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The mode of remedying this difficulty, and preventing such conflicts
in the two departments of Government, suggested by Mr. Buchanan,
is, we confess, most extraordinary. Tt is that the Secretary of State,
representing the Executive Department of Government, shall suspend
" the decision of a question pending with a foreign Government until
the question shall have been judicially decided ; and this course is sug-
gested even in a proceeding where the Government is not a party, and
where a decision may be delayed until those interested in the question
see fit to bring the matter to a close!

One remedy for what Mr. Buchanan calls this awkward dilemma,”
is, the rule which prevails in England : when the Executive Department
has decided a question between our own and a foreign Government,
which properly belongs to the Executive Department to decide, « courts
of justice cannot decide adversely.” Such a rule produces consistency
and harmony in every department of the General Government, and pre-
vents all collision with the Judicial Departments of the State Govern-
ments. Without such a rule, the intercourse of our Government with
other nations becomes empty diplomacy ; when national matters, discuss-
ed, agreed on, and settled by the proper Executive Department, are not
only disregarded by the Judicial Department of the Government, but are
perfectly annulled by adverse decisions and judgruents, and executions
carrying into effect those judgments.

If, in England, the determination of the Government as to the relatior
in which another Government stands to it, shall control the rights of in-
dividuals, in a litigation with which the Government is not the most re-
motely connected, and in which the public has no interest, how much
stronger is the reason for applying the rule to criminal courts; especially

-

when the guilt or innocence of the accused is made to depend upon the

decision, as to the relation in which another Government stands to our
own, in a hostile collision, where the accused was an actor, unconscious
at the time of the possibility that the part he took could subject him to
the imputation of crime?

We have now concluded our examination of the great principles of
pational law involved in the case of McLeod, and we feel great confi-
dence in saying we have, by the most ample authority, maintained, Ist.
That a hostile attack and violation of our territory, in time of general
peace, by the authority of the British Government, with apparent cause,
is 8o far a “lawful war,” of the “imperfect sort,” as to furnish impuni-
ty to the military engaged in it.

2nd. That the instructions given to the Governor or chief officer of
Canada, under the circumstances and situation of that colony, contain-
ed sufficient authority to legalize the attack ; or, if that be doubtful, then,
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3d. That the sanction by the British Government of the attack, sup-
plied any possible deficiency in the instructions. '

4th. That the Executive Department of our Government has decided,
that the relation in which Great Britain stands towards our Government,’
as to the affair.of the Caroline, is that of « imperfect war;” and that
“individuals concerned in that transaction ought not, by the principles
of public law, and the general usage of civilized States, to be holden
personally responsible,” and,

5th. That such decision, by the Executive Department of our Gov-
ernment, is final and conclusive upon all the courts in the United States.

It remains for us now to inquire whether the mode of relief, by
habeas corpus, sought by MeLeod, ought, under the circumstances, to
have availed him.

Upon this branch of the case Judge Cowen, for the sake of ‘argu-
ment, concedes to McLeod the impunity which he claimed, as being
one of the military force who made the attack upon the Caroline, yet
decides that he cannot be discharged upon habeas corpus, because the
grand jury have indicted him for murder.

The principle advanced by the Judge is, that a man charged with mur-
der by the finding of an indictment by a grand jury, cannot, under any
circumstances, be admitted to bail, or be discharged on habeas corpus.
We readily concede that in a case where a person cannot be admitted
to bail, he cannot be entitled to a discharge on habeas corpus.

The Judge has cited several cases were applications where made to ad-
mit to bail persons charged with murder. The cases cited, however,
are all cases where the application was made before indictment; and
what is said by the judges about thé effect of an indictment, as
precluding the possibility of letting to bail, is mere dicta ; that question
not having arisen in a single case cited. But although Judge Cowen
admits that his cases “ were all before indictment found,” he says the
principle of refusing bail after indictment, for murder, “has never, that
we are aware of, been departed from in practice under the English
habeas corpus act.”” Had the Judge searched as diligently for cases in
favor of this application, as he scems to have done for cases against it,
he certainly would have come to a different conclusion as to the exis-
tence of authorities for letting to bail after indictment, whatever might
have been his conclusion as to the true principle of law. Whilst the
Judge has not been able to cite a single case where, after indictment,
the question of bail has actually arisen, we have been able to .ﬁ"d seve-
ral, where the question has not only arisen, but where the prisoner has
been let to bail after indictment for murder’ and other high crimes.
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3 Bacon Ab. 436, title Habeas Corpus:  Also the court will sometimes
examine by affidavit the circumstances of a fact on which a prisoner
brought before them by an habeas corpus hath been indicted, in order
to inform themselves, on examination of the whole matter, whether it be
reasonable to bail lim or not. And agreeably hereto, one Jackson,
(4 Geo. I1I.) who had been indicted for piracy before the session of
Admirality on a malicious prosecution, brought his kabeas corpus in the
said court, in order to be discharged or bailed. ~ The court ezamined
the whole circumstances of the fact by affidavit ; upon which it appear-
ed the prosecutor himself, if any one, was guilty, and carried on the
present prosecution to screen himself; and thereupon, the cowrt, in con-
sideration of the unreasonableness of the prosecution, and the uncertainty
of the time when another session of Admirality might he holden, admqt-
ted the said Jackson to bail.

3 East. 165, King vs. Marks. Le Blank says: “'This court have
clearly a right to bail the parties accused in all cases of felony, if they
see occasion, whenever there is any doubt either on the law or the
Jacts of the case.

Woodworth, J. in the case of Tayloe, 5 Cow. 55, cites with appro-
bation this rule of Le Blank. He says: ¢ The court will bail when-
ever there is any doubt on the law or the facts of the case.””

It is true these were cases before indictment. But the rule is laid
down without limitation ; and we can see no reason for limiting it to
cases before indictment, especially where the prisoner shows ¢ there is
doubt on the law of the case,” and more especially when he shows
that “ by the law of the case” he is innocent of the crime imputed to
him.

Bacon Ab. 35, title, Bail in criminal cases : “So if a man be con-
victed of felony upon evidence by which it plainly appears to the court
he is mot guilty of it,” he will be let to bail. Why, then, not let him
to bail before conviction, “if it plainly appears to the court that he is
not guilty of it.”

5. Mod. Capt. Kirk’s case: Mr. Montague moved that Mr. Kirk
might be admitted to bail, “for that he was very dangerously ill by
reason of the badness of the air and the inconveniences of the prison.”
There had been an inquest by the coroner for murder, and also an n-
dictment by the grand jury. :

The counsel who opposed the motion for bail, said, “1It is true your
lordship has power to bail in treason or murder ; but you will not
exert that power unless it be in extraordinary circumstances, as in some
cases that have been quoted, and especially in such where the prosecu-
tion is.thought not to be well grounded. [Holt, Chief Justice.] In




this case I do not think the affidavits are full enough. It does not ap-
pear that by this imprisonment they are in danger of their lives.”
Here is no intimation that the indictment precludes all inquiry; on
the contrary, the refusal to bail is upon a full inquiry into the merits
of the facts upon which the application is founded.

In Coke’s Entries, 354 to 356, are three cases, copied from the rolls
of the court, where there had been indictments for murder, and the
prisoners afterwards let to bail.

1 Salk, 104.—J. S. being committed upon an indictment for mur-
der, moved to be bailed. g% Rokesby and Turton were for bailing
him, because the evidence upon the affidavits read did not seem to
them sufficient to prove him gwilty. Holt, Chief Justice, and Gould,
contra. 'The evidence does affect him, and that is enough. The
allowing the freedom of bail may discourage the prosecution; there-
fore it is not fit the court should declare their opinion of the evidence
beforehand ; for it must prejudice the prisoner on the one side, or the
prosecution on the other.” Here, too, the merits of the application
were looked into ; and although bail was refused, it was not because
there was an indictment, but because the court were equally divided
upon the merits of the application. 2

Judge Cowen cites a case on the same page as the above, to show
that a person cannot be let to bail under any circumstances after in-
dictment ! and yet overlooked the one cited above !

The case cited by Judge Cowen is the case of Lord Mohuns, and
even in that, it does not appear fiom the report in Sakl. whether he had
or had not been indicted! The case is referred to in 2 Strange, 911,
Rex vs. Dalton. The Chief Justice there said, “that the Lord Mo-
hun’s case was at Lord Holt’s chambers, and not in court, as the book
veports ity and that the lords bailed him after indictment for murder
was found.”

Another case may be added, of a person indicted for murder being
let to bail. We refer to the late case of the young student, who was
indicted for the murder of Professor Davis, at the University of Vir-
ginia.

As to the right of courts to bail, there is no difference between cases
of murder or the highest grades of manslaughter.—=See Sutherland’s
opinion in Taloe’s case, 5 Cow. 55.

Selfridge, indicted in Massachusetts for manslaughter, was let to bail
after indictment. Goodwin, indicted in New York for manslaughter,
was, after one trial, and the jury not agreeing, let to bail by Chief
Justice Spencer.— Wheeler’s Crim. Cas. 434.

Thus it will be perceived, that whilst Judge Cowen is not able to
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cite a single case, where, upon application to bail after indictment for
muider, the court has said the fact of an indictment was conclusive
against it, we have been able to cite several cases in which the appli-
cation was made after indictment ; in some of which the indicted
person was let to bail, and in others refused. Yet in none of these
cases is the idea advanced that the indictment precludes all inquiry.
In all of them the power is conceded, but not to be exercised, unless
in extraordinary circumstances.” All the cases to be found in which
the idea is advanced that an indictment precludes all inquiry, are cases
where no indtctment had been found ; and the remarks of the judges
upon that point are mere dicta, and unworthy the character of grave
authority. 'That the court have the power to look beyond the indict-
ment, may be proved to the common sense of every one, by a few
examples:

Suppose, upon circumstantial evidence before a grand jury, a person
is indicted for the murder of another, and is arrested and imprisoned to
take his trial ; suppose such prisoner should afterwards sue out a habeas
eorpus, and upon being brought before Judge Cowen, should make a
profert of the supposed murdered man, in full life and vigor, his iden-
tity placed beyond all question ; would Judge CowEN say, there being
an indictment by a grand jury precludes all inguiry, and you must
continue in prison until a court shall be held for your trial? Such are
the doctrines of his opinion!

Suppose Robinson, the murderer of Ellen Jewett, should be again
indicted by a grand jury, and arrested, and finally brought before Judge
Edwards on habeas corpus, for a discharge, on the ground that he had
been once tried for the same offence and acquitted. He produces the
record of acquittal ; yet, by the decision of Judge Cowen, the Judge

" who tried him would refuse to look behind the indictment, would re-

fuse a discharge, and remand him to prison to wait the sitting of a

coutrt, there to go through the form of producing before a jury the re-
cord of his former trial and acquittal ! :
Judge Cowen fancies that he has cited a case even stronger than
the one we have supposed, of a second indictment of Robinson, He
says:
“In Rex vs. Acton 2, Str. 851, the prisoner had been tried for the

murder, and acquitted. ~ Afterward, a single justice of the peace issued
a warrant, charging him with the same murder, upon which he was

* again committed. On an offer to show the former acquittal in the

clearest manner, the court refused to hear the proof. On the authority
of this case, Mr. Chitty, at the page just cited, lays down the rule that
the court will not look into extrinsic evidence at all.”
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Now this case is stated by the Judge entirely wrong. The person
was not arrested for the same offence. 'The defendant was the keeper
of a prison, and was indicted by four several indictments for four seve-
ral murders, and the question on the trial was, whether a place called
the strong room was a proper place to confine disorderly prisoners in,
the four prisoners having died whilst so confined. The jury acquitted
the defendant. A single justice afterwards, upon a new information of
a_fifth person having been put into that room, and dying, thought fit to
commniit the defendant again for a _fifth murder.

The court refused to bail the defendant, and he remained until the
Assizes; when no bill being found, he was discharged.

Thus, instead of being, as Judge Cowgn supposed, a commitment
a second time, after acquittal for the same offence, it was for an entire
new offence. We cannot but express our surprise that the Judge should,
even if he had found such a monstrous case, cite it with approbation.

Suppose a person in 1816 had been arrested and indicted for murder
and arson, commiited in the attack on Buffalo, by the British, during the
war. Suppose such person brought up by habeas corpus before the
Supreme Court, claiming the impunity of a soldier in time of war.
Could the court say, we are satisfied that you cannot be guilty of mur-
der, but as the grand jury have found an indictment, we are precluded
from looking into the matter, and you can neither be discharged or let
to bail, but must remain in prison until the proper court sits for your
trial ?

Such are clearly the doctrines of Judge Cowen: He says:

“ Tt is proper to add that if the matters urged in argument could
have any legal effect in favor of the prisoner, I should feel entirely clear
that they would be of a nature available before the jury only. And
that according to the settled rules of proceeding on habeas corpus, we
should have no power ever to consider them as a ground for discharging
the prisoner.”

Now, instead of such a rule prevailing, we have seen that in nume-
rous cases, both in this country and in England, prisoners have been let
to bail after indictment for murder and other crimes of the highest
grade. We have also seen  that after a man has been convicled of
felony, upon evidence by which it plainly appears to the court he is not
guilty, he will be let to bail.”

In the famous conspiracy cases in the city of New York, after the
Lamberts had, by writs of error, reversed the judgments against them,
Hyatt and Mowet, who were under sentence and suffering punishment,
by separate indictments and convictions, applied to the Supreme Court,
and were discharged on habeas corpus, without being put to their writs
of error to reverse the judgments.
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The true rule upon the subject of bail or discharge, after indictment
for murder, undoubtedly is, for the judge to refuse to bail or discharge
upon any affidavits or proof that is susceptible of being controverted on
the other side. When, however, the prisoner’s evidence is of that posi-
tive and cerlain character that it cannot be ¢ gainsaid,” then the pri-
soner is entitled to be bailed or discharged, as in the case where the man
supposed to be murdered is living ; where the prisoner has been tried
and acquitted of the same offence ; or where the supposed murder was
a homicide committed in a war between two nations.

As applicable to the case under consideration, if the attack on the
Caroline was authorized and sanctioned by the Canadian authorities
and the British Government, the evidence of such authorization fur-
nished by the British Government and the United States is of that con-
clusive and record character that it cannot be controverted at the trial.
If produced at a trial of the indictment, it would show a state of war
between the two countries of the “mperfect sort” stated by Ruther-
forth, but nevertheless a “/lawful war,” which furnishes, under the law
of nations, an impunity to McLeod, a soldier engaged in it. If such
would be the effect of that evidence on a trial of the indictment, then, on
habeas corpus, the same incontrovertible evidence authorizes a discharge
by the court.

Another ground upon which the application for a discharge ought to
have prevailed is, that our own Government has settled the character
of this hostile attack. It has decided it to be an “imperfect sort of
war,” and that “individuals concerned in it ought not to be holden
personally responsible.” 'That decision being, as we have shown, bind-
ing and conclusive upon courts, the prisoner ought to have been dis-
charged on his kabeas corpus.

We here dismiss this subject, hoping, for the character of our coun-

try, that the judgment of the Supreme Court may be reviewed, and an

opinion so unsound in all its parts, as we conceive Judge Cowen’s to
be, rendered nugatory as an authority for the future.
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New-York, Nov. 21st, 1841.

GeN. James TALLMADGE,

Dear Sir:
The undersigned having listened to your Address at the close of the 14th Annual

Fair of the American Institute, and deeming the views taken by you, together with the facts
set forth on that occasion, of too much importance to the great interests of our country, to
rest upon the summary, and for the most part, incorrect reports of the same, which appeared
in the public newspapers, avail themselves of this first opportunity since your return to the
city, of soliciting a copy of that address from you, for publication.
Respectfully your obedient servants,

ApoNIRAM CHANDLER,

T. B. WAKEMAN,

RoSEWELL GRAVES,

D. HENDERSON,

CuarLes F. HOWELL,

Gro. C. De Kay,

L. D. CuarIx,

Joun CAMPBELL,

W. P. DissoswAY,

Jou~ TRAVERS,

B. GARDINER,

Geo. Bacox,

EpwArDp CLARKE,

ALFRED STILLMAN.

4 New-York, Nov. 26th, 1841.

‘ Gentlemen ¢

) The reports which I have seen of the Address at the close of the Fair, are certainly
& imperfect and different from what I intended, and supposed I had delivered. My object was
to show the necessity for Equality and Reciprocity in trade, and that the commercial regula-
| tions of other governments, not having been countervailed by ours, had occasioned the de-
pression of the labouring classes, and the derangement of our currency, financial concerns,
and navigation.
j The address was spoken extempore, with a general reference to the documents and facts
i before me.

A summary of the address is now sent, and submitted to your discretion.
Very respectfully,
Yours, &c.
JAMES TALLMADGE.

4 To ApoxirAM CHANDLER, Esq.)
and others — Committee, &c.




ADDRESS.

Ferrow-CiTI1zENS ¢

W rejoice to meet you on this 14th Anniversary of the American In-
stitute. It has been our lot very often to meet you on these occasions ;
and always, on our part, with increasing satisfaction. It is with exulting
pride we find we have your marked approbation of our whole course.

The American Institute was incorporated many years since, for the pur-
pose of advancing the AGrICULTURE, CoMMERCE, and MANUFACTURES of
our country. It avows itself alike the champion of each, but in particular
and especially of commerce. It is the interest of the country to do justice
to her commerce, Secure to that an open trade and unrestricted enter-
prise, it will in return not only build up a commercial marine, and estab-
lish our naval strength, but will provide a market for agriculture and man-
ufactures, which will be sufficient, and all they ask, for their protection
and indemnity.

We have a country unsurpassed in its advantages by any other portion
of the globe ; and blessed with a government, soil, and climate, unequalled
by that of any other. Look at the mighty progress we are making in in-
ternal improvements. Already this country, which led the way in canals,
has 3,700 miles of canal navigation, pouring in its abundance; and 4,500
miles of railroad. Thus we have about 8,000 miles of these useful public
works, equal in value to about $160,000,000, expended for the benefit and
happiness of the whole people. No country on earth, ancient or modern,
can produce any thing in physical achievements at all comparable to this.
How different, and how much better is this, than those monarchical and
despotic governments which waste their revenues, and can boast only of
their columns to heroes, pyramids to kings, and marble palaces, standing
as monuments of the oppression and subjection of the people frcm whom
such abundance has been wrung.

‘We have had, during the progress of the present Fair, addresses deliv-
ered on various subjects of public interest, and especially on agriculture
and the culture of silk. You have, on our previous anniversaries like this,
been addressed by the wisdom and the learning of the land ; by a Baldwin,
a Burges, an Everett, a Davis, a Kennedy, a Southard, a Webster, and
many others: in fact, orators have preceded us, and facts and circum-
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stances have been adduced by them, espousing and illustrating the princi-
ples of encouragement and protection to the great interests of agriculture,
commerce, and manufactures. They have so brought their eloquence and
reason to bear, that I venture to say, there is not a book extant, combining
at one centre, and containing so much intelligence in the same space, on
these subjects, as the desk of the American Institute.

My purpose on the present occasion, is to call your attention especially
to CommERCE and its attendant consequences. It is perhaps sufficient for
the purposes of the country, and ingradual advancement ; but it is not what
it ought to be. 'The extent of our country, its benign and varied climate,
with its exuberant and virgin soil, has fitted it for every production and
every pursuit. The genius and irrepressible spirit of our people have a
course that is onward. They aspire to active pursuits and deeds of enter-
prise as the price of success, and their claim to prosperity.

Internal commerce is not what of right it ought to be. Our increasing
population, and the superabundant productions of our land, push it for-
ward to a state of partial prosperity. But it bears no just proportion to the
advance of internal improvements, and what the attendant circumstances
of the country invited it to become. Providence has showered down
blessings upon us. We have been spared from the great scourges of
mankind ; either war, pestilence, or famine. Yet our country is despond-
ing and suffering under embarrassments.

Agriculture is abundant, but has no market ! Manufactures withering,
and at a stand. Labour depresced. This strong arm of supply and de-
fence is not employed and protected as it should be. The Revenue is di-
minishing, the Treasury exhausted. The Currency deranged, and credit
destroyed. Foreign commerce is growing on us at an, alarming extent.

Isit not time that we should arouse the attention of the Government to
these facts, and warn it of our condition?

The causes leading to such disastrous results, are worthy mature con-
sideration. We cut the following article from a city paper, we believe
from the Journal of Commerce of September :

«The Revenue law will go into operation on the 1st proximo. It may
produce changes in the state of our trade, of which the extent cannot yet
be foreseen. At present, our trade with the Continent of Europe, and with
T'rance particularly, is in a condition which, it would seem, unwise legis-
lation can alone have brought about. It is almost altogether in the hands
of foreigners. Of the packet-ships recently arrived from France, with very
valuable cargoes, four-fifths of these, certainly, and perhaps nine-tenths,
were for foreign account, or consigned to foreign houses here. With the
intelligence, industry, and enterprise of the American merchant, it is quite
impossible that any equal competition should have shut him out so com-
pletely from the French trade ; and therefore it is, we say, that unwise le-
gislation must be at the bottom of it.

«In anticipation of the new duties on silks and other merchandise, the
produce of France, now free, very large assortments have arrived and are
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arriving.  So that the calculation of revenue from this source will, for the
first portion of the current fiscal year, be disappointed, the country being
stocked with free goods.”

Yes, fellow-citizens, « unwise legislation ™ has crippled the energies and
the resources of the country. « Our trade is in a condition which unwise
legislation can alone have brought about. Nine-tenths of the importations
from France are on foreign account. The same may be said as to importa-
tions from England, and from Germany. We are advocates for free trade.
We have opened our ports to the productions of foreign countries. We
receive foreigners with open arms, and extend to them all our civil rights
and privileges, but are not willing to become their inferiors in this land of
our birth. This monopoly by them of our foreign trade, and of importa-
tions, must have a cause. If it does not spring from, it is sanctioned and
tolerated by, our own “unwise legislation.” It is high time our govern-
ment placed us on a footing of equality with other nations. Foreign goods
are imported on foreign account, accompanied by a foreign agent, or con-
signed to one previously stationed here, to hold possession of the goods —
tosell them — draw the specie, and remit the proceeds by the return packet.
Our regular merchants pay taxes and rents, and may look from theirstores
to witness what they severely feel, the facilities afforded to this process
of foreign trade. The American importing houses have been superseded,
and but few of them remain. This change in the course of the importing
trade, is declared by foreigners to be necessary, as a consequence of our
bad currency and loss of credit. The diminution of our imports at the pre-
sent time, compared with our exports, comes not from any salutary meas-
ures, adopted by our government, but arises from our former great indebt-
edness, and the present doubtful safety for further liabilities. The most
visionary nullifier, could not ask a better illustration of the effects of our
late public measures, than these facts present.

If our government did not before know, it was informed by despatches
from the American Minister, General Cass, Oct, 28, 1839 —

«That in 1836, France imported into the United States, value, 238 mil-
lions of francs. She received as imports from the United States, value,
110 millions of francs.”” The balance paid in specie.

Again :

«All the exportations from France to the United States, are manufac-
tured articles ; none of them giving employment to American manufac-
turers. The articles imported into France from the United States, are in
their natural state,” — (raw materials.)

Ag uie:

« T'wo-thirds of all the importations introduced from France into the
United States, are free of duty. Vot one article imported into France from
the United States is exempted from duty. The great American staple,
cotton, imported into France, pays a duty of between four and five per cent.
upon its value more than Egyptian cotton, thus far operating as a bounty
in favour of the latter. Upon silks imported into the United States from
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countries east of the Cape of Good Hope, a duty of ten per cent. is levied,
while French silks are free of duty: 2 regulation which has driven the
India and China silks from the American markets, and which operates as a
bounty upon the introduction of French (and English) silks ; a product
constituting almost one half in value of the amount of the importations of
the United States from France.”

This despatch added — « It will be useless to pursue the matter in any
other way, than by annouuncing fo the French government at once, a deter-
mination to render the commercial intercourse between the nations, per-
fectly reciprocal, by countervailing regulations, and of adopting those without
delay ; if the concession demanded is not immediately made.”

Tn a despatch of General Cass to our government, February 13, 1840, it
is said: « We have no reason to expect any favourable change in the sys-
tem of tobacco admininistration in France, by which our tobacco can be
admitted upon anything like a principle of reciprocity, unless we are pre-
pared to change our mode of application; and to enforce, by our own
laws, that equality of which we are deprived. I have endeavoured to
give a general view of the commercial relations existing between France
and the United States, and to point out the inequality which exists —
an inequality resulting from the laws of France, and which is so great,
that our exportations to that country do not exceed one half of our im-
portations, and the balance must be remitted in specie.”

Again: — «The history of modern trade scarcely exhibits and instance
of greater inequality, than the commercial intercourse which now exists
between the United States and France.”

It may be asked, what our government did, upon despatches containing
such extraordinary and momentous facts? The answer must be, NOTH-
mxe!! The long and yet continued duty of 10 per cent. on China silks, as
a bounty upon the importation of French and English silks, is matter for
curious and interesting inquiry.

As the greater portion of our commercial business is with England — we
must proceed more particularly to speak of her; reminding you, that our
commercial business and regulations with France and Germany, are much
upon the same disadvantageous condition as with England. She is the
principal cause of the present inequality of our co mmercial intercourse with
the nations of Europe. She is a sea-girt isle, and justly considered the gem
of the ocean. Her unrivalled position and her attention and superior com-
mercial policy, has enabled her to hold her own trade; and she is busied to
gain and supplant ours. We were once her colonies ; but by the strength
of our arms, and the wisdom and virtue of a Washington, we freed our-
gelves. She has since gone on colonizing the world by her commercial re-
gulations ; and by our own ¢ unwise legislation,” she has again reduced us
almost to a colonial condition. Her measures have been, her corn-laws ;

(to name them is enough ;) her colonial system, and discriminating duties,
to encourage her own commerce and depress that of other countries. All
these proceedings have been left years past, by our government unresisted
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and without measures of retaliation, We have with her a treaty of reci-
procal navigation ; under which she has flooded us with her manufactures ;
and in return, takes little or nothing from us : she drains us of our specie and
evenof that obtained by other sources of trade; and yet prohibits, by rate
of duties, every article we can send her in return, but cotton. Political
quacks may put plans of finance and eurrency upon paper as often as they
please, and call them Bank, Sub-Treasury, or any other name of delusion-
No bank or currency can stand : there is no commercial condition of a country
which can be sound and healthy, « unless we render the commercial intercourse
between the two nations equal, by countervailing regulations.’

Let the treatment of American tobacco in the markets of Europe il-
lustrate the condition of our trade in England, and which is also in sub-
stance the same with France and Germany. The duty in England on leaf
tobacco, is 3s. sterling per pound, which is about thirteen hundred per
cent. on the cost. Tobacco stemmed and pressed in casks, is called
« manufactured,” and the duty is 9s. sterling, or about two thousand
per cent. on the cost. This whole subject of tobacco will be best dis-
posed of by a reference to a « Report on the regulation, etc. efc. of for-
eign couniries on tobacco, by Joshua Deodge, late Special Agent of the
United States of America lo Germany, March 16, 1840.” The Report
concludes with these astounding remarks :

« Europe levies a revenue of about $30,000,000, on about 100,000 hogs-
heads of American tobacco, which cost in the United States about $7,000,000.”
« England alone levies aboul $17,275,700, on about 18,000 hogsheads of our
tobacco, in the form of duties, excise, licenses, etc. ; being equal o about two-
thirds of the expenses of their navy; and about equal to the whole expenses of
the government of the United States of America.”

Look at the article of rice. The cost being $3,25 per cwt, the duty is
15s. sterling ; and more than the value of the article. Thisis to encourage
the rice of their East India possessions.

With all due deference to nullification, the American Institute main-
tains, that the southern planters, who have tobacco or ricelands, are entitled
to the full benefit of their production, and ought to be protected in a mar-
ket ; and the full benefit of their crops ought not, by the neglect of our
government, to be given over, for such enormous profits, to foreigners.

Flour is met by prohibitory duties. The article of salted pork is subject
to a duty of six dollars per barrel ; and fresh pork is prohibited ; to aid their
agriculture. Lumber is subject to a duty of prohibition, in American ves-
sels, in order to support their shipping interest. Shingles are charged with
a duty of $3,25, in American vessels; and, in many cases, trading vessels
are admitted from their own ports and colonies nearly duty free, and thus
breaking up the fruits of the voyage.

In addition to such numerous facts, England is now busy endeavouring
to render herself independent of us soon, in the article of corTon. She will
soon be enabled to place it on the footing of tobacco. She has, about two
years since, purchased our cotton gins, and hired men from this country
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upon liberal salaries, to go out to India, to teach the natives how to raise
and produce cotton. She sent out for this purpose, at one time, 105 bar-
rels of cotton seed, obtained from this country, with steam engines and other
necessary implements ; she is also encouraging its growth and production
in Egypt, in Brazil, and in Texas. The climate and soil of these coun-
tries, are congenial to the production of cotton ; and Great Britain is teach-
ing them the art. Colombia, in South America, has sent to this city, orders
for Sea Island cotton-seed ; in hopes to rival South Carolina in that un-
equalled production of the world. The beginning results of these measures
already appear in the late British price currents; we see it stated that
70,000 bales of cotton had arrived from India, and had lessened the price
of cotton in the market. Another British price current states :

« Imports of American cotton, : . . ; 792,230
Last year, - : : . . . 1,116,202
Decrease — bales, E § & 323,972.”

The course of trade and commercial regulations, is the cause of our
great indebtedness abroad ; of the balances of trade, almost uniformly
against us, and the consequent continued drafts upon our specie. I took
from a city print, the last of September, this notice :

«The specie shipped in masses, is as follows : —

Gladiator, for London, . . x .- 3 $230,000
Louis Phillippe, for Havre, . . . . 346,000
Great Western, for Bristol, 2 7 - g 271,340
Akbar, for Canton, via Liverpool, . . . 250,000

$1,097,340.”

Although this shipment was for a single week, it may, perhaps, be sub-
stantially correct to consider the drafts on us for specie, as equal to one
million of dollars per month, and exhausting the specie we derive from
other sources of trade. It is now ascertained that since July, seven mil-
lions of specie have been sent out to France and England, and almost en-
tirely for untaxed luxuries. No currency,or banks, oragriculture, or manufac-
tures, can stand up and prosper, under such a condition of commerce.

Among the effects of those measures, are—the derangement of com-
merce ; the drawing away specie ; the depression of internal commerce ;
the destruction of labour ; and, above all, the alarming and ruinous increase
of American commerce, in foreign vessels.

The Edinburgh Review, for July, 1840, endeavouring to show the inter-
ests which would be sacrificed in a war with the United States, says:

«On the average of the last four years, the proportion which the ton-
nage of ships from the United States, entering the ports of the United King-
dom, bore to the tonnage of our whole trade inwards, (including coasters,)
was as one {0 nine and @ half. And the corresponding amount for the United
States, shows that the tonnage employed in the trade with the United
Kingdom, is no less than one-fourth of ihe whole tonnage employed in the
foreign commerce of the Union.”
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The documents sent to Congross on 2d March, 1841, show the tonnage
and vessels which entered the United States in 1840 :

« American vessels, No. . 7,21L Ton. . 1,576,946

Foreign “ “ . 571 “ . 712,363

Thus showing, one-third of the American commerce, in number of ves-
sels and tonnage, is in foreign bottoms ; and prineipally under the British
flag. 'This is by reason of the discrimination and advantages of a mar-
ket, given by other governments against our commerce and carrying trade.
British vessels visit, with facilities, our Eastern ports, and take our pro-
duce by way of Halifax and Brunswick, to foreign markets, which are
closed, by high duties, against American vessels. Tt is thus that five-sixths
of the commerce of MaINE is in British vessels; as is also two-thirds of
the commerce of Georgia. The table of the tonnage of that State is:

« American, . . ¥ et : : ’ 23,204
British, . £ 2 i § A : 5 F 41,721.”

In April last, I went up the Savannah river. There were then eleven
large English ships lading with Georgia timber. No American vessel.

If such an undue proportion of our commerce, carried on in foreign ves-
sels, to the exclusion of the American flag, is beneficial either to the parti-
cular States, or to the nation; the Chesapeake, the Delaware, and the
Hudson, ought to be opened to a participation of the benefits. But if not,
the subject has long required the action of Congress, and calls for a just
protection to our own carrying trade.

The commerce and navigation on the Western Lakes, exhibit a case
yet more extraordinary :

« Lake Ontario. Vessels. Tonnage.
American, : 7 . , 2 H99 63,617
British, . g J . > : 1,011 215,080

Lake Erie.

Detroit — American, . 3 2 ¥ 7 593
“ British, - 3 g 3 155 12,000.”

Buffalo, Cleaveland, and other places, secem to be omitted ; and the tables
are too imperfect to state the commerce of the Upper Lakes. It is, how-
ever, matter of public report, that some of the principal flouring mills at
Uswego, and other places, are grinding on Canadian account. One line of
transportation had eighteen schooners, busily employed in carrying flour to
Kingston. 1t is there branded, as Canadian manufacture, and passed down
the St. Lawrence, to be carried in DBritish ships to a foreign and rival mar-
ket. At Cleaveland, it is known, there are several Canadian houses, and
houses with Canadian partners, engaged in the produce brought by the
Ohio Canal. 'Their operations are so extensive, that many of them have
steam engines to unload from canal boats, and te reship in vessels for King-
ston. One among the many letters, appearing in the public prints, will best
tell the course of this British business in American produce, and from whiclh
American vessels are excluded, by discriminative duties :

3
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[Extruct of a letter.]

« CLEAVALAND, Septernber 26, 1841.

« Six thousand barrels of Western Canal flour were sold here to-day, de-
Jiverable at Kingston and Prescott, in Canada, by Oswego and Ogdensburg
millers, on terms equal to $6, cash here. 1300 bushels wheat sold to-day
at $1,15 which is the top of the market. The stock of wheat here must
be large, but holders are not disposed to submit to heavy losses yet.

«P. S. Evening — 2000 barrels more Oswego flour sold, deliverable at
Kingston, at a fraction below the previous sales.”

The store-houses in Kingston are not large enough, and shantees are
builf to hold the American produce, sent there to be reshipped and compete
with our vessels and commerce in foreign markets. Much of the produce
of eleven States and Territories, bordering on the Lakes and western
waters, is thus diverted and sent down the St. Lawrence, checking the free
commerce of this city and country, and goes to aggrandize our naval and
commerecial rival. In vain did Perry fight, with matchless valour, for the
mastery of the Lakes, The one ship which «headed off;” from the line
of battle, and would not join in the fierce fight, must have been gifted with
second-sight, and foresaw the inutility of conquering in war, that mastery
which was so soon, and so ingloriously, to be surrendered in time of peace.

The tolls on the Welland Canal suddenly rose from £12,000 to £50,000
sterling ; and the tolls and freight of the New-York Canals fell a correspond-
ing amount, after the treaty with England, which sacrificed to us the West
India trade. That Canal aided to divert much of the trade of the Upper
Lakes; and her commercial regulations have secured to England also, the
transportation and market of this portion of American produce.

It is one of the commercial regulations of England, that American pro-
duce, arriving at a port of her colony, is naturalized as Colonial produce,
and may be re-shipped in British vessels to the mother country, or to any
other colony, or foreign port ; whilea like voyage is prohibited to an Amer-
jcan vessel. It is thus thata large portion of the produce of the States,
bordering on the Lakes, on being sent across, to any British settlement,be-
comes naturalized ; and is sent, by the way of the St. Lawrence, to foreign
markets, in British vessels; —thus encouraging ship-building, and the
shipping interest of England, and furnishing an effectual nursery for British
seamen. It explains why five-sixths of the commerce of Maine, and two-
thirds of that of Georgia, and now nearly one-third of the commerce of the
United States, is carried on, and increasing, in British vessels. 1t tells this
country, why her labourers and mechanics are unemployed ; why the
amount of New-York ship-building is lessening yearly ; why mzany of those
she has, are unemployed, and her general prosperity is unequal to the advan-
tages of her situation and enterprise. Addto these circumstances the coun-
tervailing and prohibitory duties of England against the agriculture and the
commerce of this nation, all disregarded and supinely acquiesced in, by our
own government, and the present depressed and disastrous condition of the
currency and the country cannot be misunderstood. The balances of trade




against us the last six years, is nearly three hundred millions of dollars,
for articles which could have been manufactured in this country ; to say
nothing of the two hundred millions of State stocks sold in Europe in the
same time. How mysterious it is that our finances and currency are de-
ranged, and business depressed!!! Congress and our Government have
been tinkering at the system of banks, while they shrink with dread from
looking at the real causes.

The injurious effects of these measures on New-York alone, are worthy
of consideration, In 1835, the freight which came to tide-water, on the
New-York Canals, was 753,191 tons, and required over 1,400 vessels, of 500
tons each, to transport it to this city andto a foreign market. It gave life and
activity to our towns and cities, by a continued employment and an in-
creasing demand for labour, materials, and mechanic skill ; and formed an
important item in our domestic and foreign commerce. The tolls, business,
and freight on our canals have been greatly lessened by this diverted trade-
The diminution exceeds in amount the growth and inereasing production of
the West.

The statistics of ship-building, for 1840 :

Vessels. @ Tons
« Maine, there were built, . .181......... 38,936.
Massachusetts, . . « « « . . o o 3 D ma o i e S R
New Jomey, . « e v s s 1038 me Se s X
Maryland, <oc adia o5 LR e 1oz

New YORR, « o& ¢ P ol e 7o mu it v e LOMBO0

Thus showing the comparative condition of your commercial emporium.
It has been diminishing in amount for the last several years. How could
it be otherwise, under the commercial regulations of other governments,
and almost the abandonment of our own? In common with the nation, it
has claims for relief and protection in its just rights and pursuits.

Spamn deems it correct and wise, to follow illustrious precedents. She too
naturalizes the produce of other countries, in order to command its carrying
trade in her own vessels. Our cotton is prohibited going to Spain in Ame-
rican vessels ; while, if sent to her colony of Cusa, it is there naturalized,
and then shipped in Spanish vessels to the mother country, or a foreign
market. A considerable commerce of this kind is now carried on from Ha-
vanna; to the loss of New Orleans and to American vessels. Our government
yields to all this. It ought to support our trade and commerce, or with-
draw like the Chinese, and be ready in our turn, to be murdered, because
we will not eat opium.

The cotton of Texas and the Red River would come to New Orleans, as
its port of business, deposit, and shipment for market ; buta duty amount-
ing to prohibition against foreign cotton ; as a protection of this staple of
the Southern States (and which oppose its extention to the staples of other
states,) compels it to turn aside into the Gulf of Mexico. New Orleans
suffers the loss of its business, and American vessels are deprived of its
carrying trade.

Much is said about free trade. England sends books on Political Econ
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omy for us to use, but not to be regarded by herself. Our government has
gone on giving free trade, without any return, till an empty treasury has
compelled it to resume duties for the sake of revenue.

In 1834, by the official statement to Parliament, the quantity of leaf to-
bacco imported from the United States was 37,804,871 (bs. the duty on which,
at 3s. sterling per [b. would amount to $27,219,507. According to Mr.
McCulloch, the discriminating duty between tobacco raised in the Brilish
Colonies, or the United States, is 34. sterling, or 6cents per 10, being equal
to the price of Virginia and Kentucky tobacco in the London market, (in
bond,) according to the same author, in 1834. :

The duty levied on Por AND Pearr Asues imported into Great Britain
from the United States, 1s 6s. sterling, or $1, 44 per cwt.; while from British
Colonies ashes are admitted free of duty. The effect of this has been to
drive the trade in ashes from the northern states to Montreal and Quebec,
whence theyare carried to England in British vessels. Thus in 1834 the
imports of ashes from the British Colonies, (Canada, &c.,) were 84,937 cwt.
and only one cwt. from the United States.

In 1838, England raised, by duties levied on CorTon from the United
States, $2,434,949, while she pro?libits, or burthens with heavy duties, every
article of our agricultural produce. Foreigners, and agents for foreign bu-
siness, may well huzza!! for such a FRrEE Trape. It is according to
the English book. 'Will any person with American feelings joinin sucha
clamour?

It is not true that the American Institute, is an advocate for a Hicu Ta-
pier. Tt maintains equality and a perfect reciprocity in trade. It proposes
to offer to other governments, free trade, equality and reciprocity. Our bu-
siness is to offer to England and to France to come to some agreement, for
a just and equal trade; to take our tobacco and rice on equal terms; to
make American productions free, and reciprocal : and if this is refused, to
adopt countervailing regulations, as a defence against their unjust measures ;
and to put on their broadeloths, silks, and manufactures, the like duties
they put on tobacco and the agriculture of our country. Their aggres-
sions, to be our rule of resistance.

It is the object and wish of America, to walk in the paths of peace. Give
a clear deck, or an open field, and she will ask no favours of the world. But
with all our keen sagacity, and what with politics and president-making,
our country is not going in advance, as she ought, with all her natural
advantages. With keen and vigorous governments abroad, careful of their
interests ; and with party rulers here at home, intent only on their places and
party discipline, it is no matter for wonder that currency is deranged, com-
merce depressed, and, in short, all the concerns of the country embar-
rassed,

These things explain why, among other things, our commercial marine
is languishing. Strife may come and find our marine deranged and our
hardy seamen driven to other pursuits, and one half of the trade of our
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country in possession of foreigners. War may come, and we may blow the
trumpet, and call for these naval heroes in the hour of need, to “hold their
steady march upon the mountain wave,” and they may not be within our
call; and all this too, while it is the declared policy of our country to en-
courage navigation ; and especially long voyages, as a NURSERY FOR BEA-
MEN. For this object a bounty is paid on the fisheries ; and drawbacks al-
lowed on the re-exportation of foreign articles. The amount does not ap-
pear in the table, but is believed to be nearly equal to one million of dollars.

In the face of such facts, the last revenue bill has surrendered the China
trade 1o British shipping !! Tea from China, was before, and has been a
long time, duty free, in American vessels; and ten per cent. duty if in for-
eign vessels. In the last revenue bill this little discriminating duty of 10
per cent. is repealed, and it enacts, that tea shall be duty free, « from China,”
or “ ANY oTHER PLACE.” This mustbe in favour of British shipping ; and
in compliment to a duty of two thousand per cent. on our tobacco, and du-
ties operating as a prohibition against rice, flour, and the productions of our
agriculture, unless diverted to those channels, giving the carrying trade to
British vessels. The old stale teas of British stores, are now to be sent to
this country in British vessels, duty free. ;

While we gave to France a free trade in her silks, wines, and luxuries,
as a reward for the embarrassments inflicted by her, on our commeree and
agriculture, we have yet continued the duty of 10 per cent. on silks from
beyond the Cape of Good Hope, which operates as a tax on us, and asa
bounty on the silks of France and England.

With the protecting duty long since allowed on New Orleans sugar, a
bounty was given, in the nature of a drawback on the importation, refining,
and exportation of foreign sugars. When the duty was diminished, the
bounty remained unregarded. 'This omission did not offend nullification, as
it only greatly increased the exports of Cuba, created a few millionaire
refiners in this city and in Boston ; and presented the rare circumstance
of a bounty paid by this country for supplying Russia with West India
sugar ! — The last Congress, in merey to the empty treasury, repealed this
bounty, so far, as to be only equal to the duty paid. Such a state of things
could not have been the intention of any Congress or any administration ;
but engaged and engrossed as they are in president-making, and in squab-
bles of party politics, it is only their heedless legislation. They have not
had time to insist on equality and reciprocity in trade, and take the proper
retaliatory measures against the injurious commercial regulations of other
governments. In olden times the messages of our Presidents dwelt on the
support and condition of agriculture, commerce, and manufactures. In lat-
ter years, these subjects are deemed too unessential to gain admittance into
such public documents.

We do not speak of any of these things as partisans. The Ameriean In-
stitute belongs to no party. It censures all parties alike. Party spirit and
the discipline of party, is the bane of our land, and the curse of our country.
The Institute calls for support to our agriculture, commerce, and man-
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ufactures, and to procure such legislation as will put uson an equality with
other nationsin all our commercial pursuits. 2

There is no defect in our institutions, or in the character of our people,
which occasions the present depression of our concerns, foreign and do-
mestic. We stand elevated in the eyes of the world for capacity to produce.
1If Russia wishes to build a vessel, she sendsto N ew-York for one as a model.
When she needs an imperial steam frigate, New-York is employed to build
it. Spain also sends to New-York for steam-vessels of war. -Is a cotton
factory or a steam sugar-mill wanted, America furnishes it, Does Prussia
need a flouring-mill, she sends to Baltimore for machinery, An American
is selected as engineer, while Dantzic sends her citizens to Rochester to
learn the art of grinding wheat. Austria sends to Philadelphia for loco-
motives. The Grand Sultan sent here for our Eckford to instruct them in
ship-building, and for our Porter, to impart capacity and valour for their de-
fence. When Egypt wakes up from her Pharaoh sleep and finds that the
hands of her subjects and her bullock-mills are not the most perfect in the
world for digging canals, she too sends for tools and steam-engines. 'When
Texas wants machinery, she sends to Lowell and Patterson ; and England
— even England herself sends to Philadelphia for locomotives, for she can
build nothing to equal them. It is only in our own country, that American
genius and enterprise are not sustained and honoured.

Were there vouchsafed to us this free trade, or reciprocity which we ask,
American productions, would meet the eye of the traveller in every country
and clime. Even now an American peace-maker, built by the inventor,
frowns from the ramparts of Constantinople. In saying a peace-maker, I do
not mean a Quaker ; their chaste and beautiful principles ill accord with
this degenerate age. I referto Cochran’s repeating gun, which must soon
come into general use. While we have such weapons to defend us, we
need not fear to assert boldly our claim to reciprocity and free trade. This
is not the only instance in which members of the Institute have heen called
abroad to superintend the building of inventions, the offspring of their own
minds, and which will long stand as monuments of American skill.

Having, perhaps, hereafter no better opportunity to express the deep obli-
gations which the American Institute feels under to the U, 8. Naval officers
on this station, T will improve it by saying that we should be most happy
to reciprocate, and have looked about us for the means of so doing.

We can only offer you, gentlemen, in return our sincere thanks, and the
beautiful nautical instruments which are now before you, manufactured by
members of this Institute, which, by their near approach to perfection, will
give you greater confidence in crossing the mighty waters; and should
these fail which we offer you with one hand, we hold in our other a Francis
Life Boat to succour and to save in the last extremity.
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975 The President then announced the delivery of the premiums, commented upon various
specimens and individual manufactures ; and the affairs of the exibition closed with musi¢
from the Naval Band.
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15" TrE memorable « armed neutrality” of the North, under the auspices
of the Empress CaTrariNg, formed for the defence of « FREE TRADE,”
was overthrown in the wreck of the French Revolution.

“Russia was prosperous in 1816, ’17, ’18, and "19 ; but, faseinated with the
theories of Adam Smith and J. B. Say, she adopted a new tariff'in 1818, on
the delusive plan of letting trade regulate itself* In this tariff she abro-
gated her prohibitions, and lowered her duties. The country was imme-
diately deluged with foreign goods, and in due course, drained of its specie,
as we have been in past years, to pay for the surplus of those nnports; which
far exceeded its exports. The most disastrous consequences took place.
Circulation was stopped. Distress and wretchedness overspread the land,
The manufacturers, as was the case in this country, first fell victims to this
mistaken policy. Agriculture next felt the shock ; and finally, bankruptcy
swept away a large proportion of those commercial houses whose cupidity
had paved the way for the misery of their country.”

The following statement of the sufferings of the country is taken from

a circular of the Emperor of Russia, signed by Count NESSELRODE : —
(published 1827:)

“To produce happy effects, the principles of commercial freedom must
be generally adopted. The state which adopts, whilst others reject them, must
condemn. its own industry and commerce to pay a ruinous tribute to those of
other nations.

“From a circulation exempt from restraint, and the facility afforded by
reciprocal exchanges, almost all the governments at first resolved to seek
the means of repairing the evil which Eurogei had been doomed to suffer ;
but experience, and more correct calculations; because they were made from cer-
tain data; and wpon the results already known, of the peace that had just taken
Pplace, forced them soon to adhere to the prohibitory system.

& Emgland preserved hers. Austria remained faithful to the rule she had
laid down, to guard herself against the rivalship of Joreign industry. France,
with the same views, adapted the most rigorous measures of precaution. And
Prusssia_published a new tariff in October last, which proves that she  found
it impossible not to follow the example of the rest of Furope.

“In proportion as the prohibitory system is eztended and rendered per-
fect in other countries, fhat state which pursues the contrary system makes
Jrom day to day sacrifices more extensive and more considerable, * * % [
offers & continual encouragement to the manufactures of other countries —
and its own manufactures perish in the struggle; which they are as yet
unable to mainiain.

“It is with the most lively feelings of regret we acknowledge it is our
own proper experience which enables us to trace this picture. The evils
which it details, have been realized in Russia and Poland since the con-
clusion of the act of the 7-19 of December, 1818% AGRICULTURE
WITHOUT A MARKET, INDUSTRY WITHOUT PROTECTION,
LANGUISH AND DECLINE. SPECIE IS EXPORTED, AND
THE MOST SOLID COMMERCIAL HOUSES ARE SHAKEN.
The _public prosperity would soon feel the wound inflicted on private
fortunes, if new regulations did not promptly change the actual state of
affairs.

« Events have proved that our AGRICULTURE and our COMMERCE,
as well as our MANUFACTURING INDUSTRY, are not only paralyzed,
BUT BROUGHT TO THE BRINK OF RUIN.”

# The tariff did not go into operation till 1820.
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CORRESPONDENCE.

WasniNagron, January 5, 1841,

Sir: The undersigned Committee, appointed to make arrangements for
the Annual Meeting of the National Institution for the Promotion of Sei-
ence, and the delivery of an Address upon the occasion, in common with the
large and highly respectable auditory who attended the delivery of your Dis-
course, on the 4th instant, have received the highest gratification from the
able manner in which the duty assigned to you by the Society was performed.

Believing that no better mode of making known the objects of this Insti-
tution can be adopted than by the publication of your excellent Discourse, we
pray that you will yield to our wish, by placing it at the disposal of the Insti-
tution for that purpose.

In expressing to you the highly intellectual gratification we derived from
the delivery of your Address, we take the occasion to offer to you, in behalf
of the Society and for ourselves, our warmest thanks for the service which,
on this occasion, you have so ably rendered to the interests of the Institution.

We are, Sir, with great respeet, your obedient servants,

ALEX. MACOMB, ROB'T LAWRENCE,
N. TOWSON, JNO. M. WYSE,
W. W. SEATON, JNO. T. COCHRANE.

PETER FORCE,
To Hon. JoeL R. PoiNseTT.

WasmiNgToN, January 6, 1841.

GENTLEMEN : T have the honor to acknowledge the receipt of your commu.
nication of the 5th instant, requesting a copy of the Discourse delivered be-
fore the National Institution for the Promotion of Science, on its annual
meeting,

In acceding to your request, which I do very cheerfully, I beg leave to ex-
press my grateful acknowledgments for the indulgent and very flattering
terms in which it is conveyed, and to assure you, that it will be a source or
great gratification to me to have, in any manner, contributed to the success
of the National Institution for the Promotion of Science.

I have the honor to be, Gentlemen, respectfully, your obedient servant,

J. R. POINSETT.

Gen. A. Macoms, RoBerT LAWRENCE,
Gen. N. Towson, Joun M. Wysg,
W. W. Searon, Joun T. CocHraNE, Esgs.,

Peter Forcr, Committee.







DISCOURSE.

Tue duty assigned me on this occasion is of such a
character that I regret it has not devolved on some one
more capable of performing it. To do justice to the
subject requires more knowledge than I possess, and
more leisure than I now enjoy ; and I feel constrained
to solicit your indulgence, while I explain the origin of
the Institution for the Promotion of Science and the
Useful Arts, and attempt to describe, as plainly and
briefly as the subject will permit, its objects and im-
portance.

The lovers of science, literature, and the fine arts,
residing in this District, felt sensibly the absence of
those resources which are found elsewhere, and are
necessary for the attainment of knowledge. They were
mortified to perceive that the great advantages possessed
by the public authorities at Washington were neglect-
ed, and that, at the seat of Government of this great
nation, there existed fewer means than in any other city
of the Union of prosecuting those studies, which, while
they impart dignity and enjoyment to existence, lead to
the most useful practical results. They believed it to
be their duty to arouse the attention of Government to
these deficiencies, and, at all events, to address them-
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selves to the task of supplying them, as far as could be
done by their individual and combined exertions. For
these purposes they have formed an association, and
applied themselves to collect specimens of geology and
mineralogy, and other objects of natural history, and,
for the short period of its existence, the efforts of the
Institution have been eminently successful. They have
entered into correspondence with other learned societies,
and have been encouraged to proceed by their appro-
bation, and have profited by their generous codpera-
tion. They have invited the assistance of their fellow-
citizens in the most distant States and Territories, and
hope, by their aid, to collect documents and facts illus-
trative of the early history of our country, specimens of
its geology and of its mineral and vegetable produc-
tions, and, if not to preserve the animals and plants them-
selves, which are passing away before the progress of
settlement and cultivation, at least to perpetuate their
forms, and the memory of their existence. They hope
to be able to illustrate these subjects and others con-
nected with them by a series of gratuitous lectures,
and entertain a confident expectation that numbers,
whose duties compel them annually to assemble here,
will view with interest collections of the natural produc-
tions of America, drawn from every State and Terri-
tory in the Union, ardy becoming sensible of their utility,
will contribute on their return to swell their amount,
and to spread throughout the country a taste for literary
and scientific pursuits. :

The Institution for the Promotion of Science and the
Useful Arts, will, as its name indicates, embrace every
branch of knowledge ; and its members, believing such
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a combination essential to its success, have divided them-
selves into eight scientific classes, namely : Astronomy,
Geography, and Natural Philosophy ; Natural History;
Geology and Mineralogy ; Chemistry ; the application
of Science to the useful Arts; Agriculture ; American
History and Antiquities ; and Literature and the Fine
Arts. It is of these branches of science, and of some
of their most important divisions, that it is my intention
to treat, and to endeavor to explain their effect upon the
physical, moral, and social condition of mankind.
During a long period the sciences were independent
of each other in their progress. It was essential that
facts should be discovered, carefully studied, well con-
sidered, analyzed, and classed, in order to obtain a
knowledge of their causes and first principles, and, by
that means, advance each science to a certain degree
before their points of contact, the mutual assistance they
afford, and the influence they exercise upon each other,
could be fully understood. It is especially since the
end of the last century that the progress of the human
mind, in the study of the sciences, has so wonderfully
developed their reciprocal relations—advantages due
altogether to the alliance of the synthetic and analytic
methods followed by Gallileo and his disciples, and
systematized by Bacon. Thus it is that chemistry and
natural philosophy have made ssuch rapid progress.
They cannot move forward one without the other ; and
they shed their light on physiology, on the arts and
manufactures, and on every branch of natural history.
Not only do the sciences mutually aid each other,
but the arts and sciences do so likewise. Some of the
arts depend for their execution upon an intimate ac-
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quaintance with the higher branches of science, if not
in the workman, at least in the person who directs his
operations ; and there are important branches of science
‘which could make no progress, if the philosopher who
studies them had not found the arts sufficiently ad-
vanced to supply him with the instruments and appa-
ratus of which he stands in need. It is especially to
those arts which are susceptible of great perfection and
exactness in their execution, that the sciences are most
indebted. The brilliant discoveries in modern times
in electricity, magnetism, optics and astronomy, and in
chemistry, physiology, and natural history, would still
have been in their infancy, if the arts had not provided
the necessary astronomical and mathematical instru-
ments, and the thousand ingenious inventions which
farnish the philosophical apparatus of the scientific in-
vestigator.

The rapid and extraordinary improvements which
the world has experienced, during the last half century,
in commercial intercourse, in manufactures, and in all
that contributes to civilization and to the comforts and
conveniences of life, are due altogether to the application
of science to useful purposes, and of the useful arts to
the progress of science. In this march of intellect, so
far as it leads to practical results, our country has kept
pace with the most enlightened nations of the world,
and, in many instances, the application of scientific
principles to the most beneficial uses, has been effected
by the ingenuity and great powers of combination of
our own fellow-citizens. Every river valley, the shores
of every inland sea, and the coasts of every ocean, are
Jargely indebted for the advantages they now enjoy, to

G o
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the success of Fulton, in applying a well-known prin-
ciple to the great purposes of navigation. Whatever
may be the advantages which other nations have de-
rived {rom this use of steam, (and they are doubtless
great,) our own vast territories, watered as they are by
noble rivers and extensive inland seas, received from it
an impulse which advanced them centuries on their
road to wealth and power. Labor-saving machinery,
invented by our countrymen, is not only profitably em-
ployed at home, but is to be found in almost all the
manufactories in Europe. But while the merit of fer-
tile invention is accorded to us by all, we are reproached
for not cultivating the principles on which these inven-
tions themselves are based, and for neglecting some of
the most important branches of science. M. De Toc-
queville, who has so ably depicted our institutions, af-
fects to consider America as being still a province of
England, in this particular ; and the absence of original
efforts in literature, philosophy, and the fine arts, in our
country, has led to the assertion, by others, that demo-
cracy is fatal to them ; and that where its spirit spreads,
they will take flight. Although these charges and as-
sertions are much exaggerated, they cannot be alto-
gether denied. It is, however, incorrect to attribute
this to democracy, which, so far from being inimical to
science, renders the mind independent in thought and
action—invigorating and fitting it for any pursuit. The
causes are to be found in the circumstances of the coun-
try, which compel men to enter early on the theatre of
life: there is little leisure in youth for the acquisi-
tion of the exact sciences, and for men of more ad-

vanced age, the opportunities and means are too rarely
B
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presented for the successful prosecution of such studies.
The disposition is not wanting, and if we are behind
Europe in the practice and knowledge of astronomy,
geography, chemistry, geology, mineralogy, and all the
branches of natural history, itis owing to the condition
of our country, which requires all her sons to labor,
and does not admit of a class of learned men of leisure ;
and in some measure, also, to the want of such an In-
stitution as ours. For the success of these pursuits, a
central establishment is essential, where the student
from any part of our vast country, after passing through
the usual course at college, if destined for a learned
profession, may resort to receive instruction in the higher
branches of science, and where he will find instruments,
collections, books, and instructors, provided for his use,
by the munificence of individuals or the patronage of
his Government. And here I would remark, that some
of these branches of knowledge, and the highest among
them, cannot be cultivated and rendered extensively
useful without the aid of Government. Astronomical
observations, to be relied upon by the navigator, must
derive a character of authenticity from the Government
itself. Individuals may acquire a knowledge of the
science, and possess the best books and instruments, and
occupy themselves with this delightful pursuit: they
may-become good observers and make accurate calcu-
lations, but without the stamp of authenticity, which a
Government alone can give them, navigators will not
repose confidence in their tables. An observatory to
be useful must be national; and it is a reproach to a
people, second to none in commercial enterprise, and
inferior to one only in the extent of their trade, to be

2.

f‘\




T T —

1

altogether dependent upon the calculations of others
for the requisite tables to determine their position, and
to trace their path on the ocean—to be obliged to bor-
row that knowledge, without which our fleets and
trading vessels could not venture to lose sight of their
own shores.

This Institution attaches the greatest importance to
Astronomy. [t stands in the first rank among the
sciences, and may, indeed, be termed the only perfect
science. It has contributed more than any other to the
development of human knowledge, carrying along in
its progress the physical and mathematical sciences, as
well as contributing to the advancement of the mechanic
arts, and, in this respect, acting as the pioneer of civili-
zation. 'The science of astronomy has swept from the
human mind the prejudices and terrors which were
formerly inspired by eclipses and the appearance of
comets; it has determined, with extraordinary preci-
sion, the duration of the day as an unit of time, and,
counting from thence, the duration of the seasons to
that of the solar year, and of the different revolutions
of the celestial bodies; it furnishes to history the pe-
riods to regulate its calendar, and positive rules to fix
the epochs of its chronology. Possessing the most com-
plete knowledge of the dimensions of the solar system,
it has reached such accuracy that it can determine at
pleasure, and with perfect exactness, what has been the
state of the Heavens at a given period in past ages, and
what it will be in time to come. By this wonderful
knowledge, the celebrated astronomical ephemerides
are annually produced, by which the navigator finds the
movements of the celestial bodies calculated for him
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in anticipation, and by means of which he traces his
course in the heavens, and directs his bark with safety
towards the ocean’s vast and uniform horizon.

When we reflect on the high degree of perfection to
which astronomy has attained, the admirable theories
which direct its practice, the numerous methods of cal-
culation and observation it possesses, and the marvel-
lous coincidence which exists between the results of the
actual observation of phenomena with those announced
beforehand, by means of these theories and methods, we
are tempted to believe that this noble science has reach-
ed the utmost limit to which the genius of man can ele-
vate it. So far, however, is this from being true, that
at no period has the science been more vigorously pur-
sued ; at none were astronomers more numMerous or
more actively employed ; and never have they united,
in a higher degree, the power of genius with a profound
knowledge of physics and mathematics, combined with
ability in the use of the powerful instruments which the
mechanic arts have placed in their hands.

The perfection to which I have described astronomy
as having reached, relates only to the solar system—to
that restricted space in the heavens occupied by the
sun, the planets with their satellites, and the comets
which visit it at distant epochs. The solar system com-
poses the celestial universe peculiar to the inhabitants
of this world, and is but a point in the infinite space
filled with myriads of shining bodies, the desire to com-
prehend which is so much the more exciting and ardent,
as it elevates the mind to the contemplation of the di-
; vine origin of all these wondrous works. Science is
now occupied with persevering ardor in this sublime
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study. It seeks to avail itself of the perfect astronomy
of the solar system to comprehend that of the whole
starry firmament, and, from the known dimensions of
the one, to measure the unknown dimensions of the
other, in the same manner as from the dimensions of
the terrestrial globe those of the solar system were dis-
covered. The researches on the parallax of the fixed
stars, which leads to a knowledge of their distance with
regard to us; the measure of their own movements, and
especially that of the motions of the solar system ; the
system of double and groups of stars, the mutual rela-
tions of which would seem to afford evidence of the
existence of other solar systems; the study of nebule ;
the changes which certain stars experience in the quan-
tity of light which emanates from them; why stars,
perfectly known and described in the astronomical cata-
logues, have disappeared from their places and been no
more seen, while others have appeared in other parts
of the heavens, where, if they had existed before, they
could not fail to have been discovered; finally, what is
the physical constitution of the universe, and what the
universal law which governs it, are the mighty subjects
now undergoing investigation—investigations which
can be rendered successful, only by constant and precise
observation of the phenomena of the heavens by means
of the most powerful and exact instruments, aided by
and kept on a level with the general progress of science
and the arts, so that astronomical observations, profiting
by an enlightened theory, may reach the highest pos-
sible degree of exactness.

The least civilized Governments have understood the
necessity of prosecuting these investigations. Observa-
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tions are making in every part of the world where hu-
man knowledge extends; and astronomy is fostered every
where with that liberality and even magnificence which
the grandeur and importance of the purpose demand.
The labors of the astronomers of the present age are
not sufficiently appreciated, because they are not seen
and generally understood. They work, in the silence
of the night, to produce results for future ages. Itis
only by successive comparisons, made at far distant
epochs, of the state of the heavens, well observed and
described, that the laws which govern the celestial uni-
verse will appear, as the changes produced by those
laws operate on time and space. These labors will
form a basis, a term of comparison for the future, as the
labors of the ancients, although much more imperfect
and limited, have served as the means of comparison
for the astronomy of modern times. Less eclat, there-
fore, is awarded to this pursuit, and the public, dazzled
by the frequent and brilliant discoveriesin other branches
of natural philosophy, does not do equal justice to those
of the astronomer. The reason is, that the time has not
yet arrived to bring to full light the fruits of their long
and patient vigils ; but at no epoch of history has astro-
nomy, both theoretical and practical, counted among its
votaries so many illustrious men, as since the commence-
ment of the present century; at no period has the vault
of heaven been explored with so much genius, profound
knowledge, ability, and physical means, as at this day;
and never has been commenced a monument to the
glory of science and human intellect more sublime than
that of which astronomy is now laying the foundation.
Shall we not add one stone to this structure? Will we
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expose ourselves to be denied our just title of a moral,
religious, intelligent, and enlightened people, by refu-
sing to inscribe the United States of America among the
names of the civilized nations of the earth which will
be found engraved upon the columns of this magnifi-
cent temple 7 Are we not a navigating and commer-
cial people ? Does not our flag float on every sea, and
visit every accessible region of the world ? And shall
we not have our national observatory, our astronomical
archives, and our celestial ephemeris? Shall we any
longer leave our navigators exposed to the disgrace of
acknowledging that, without the astronomical epheme-
rides published in Europe, they could not with safety
navigate distant seas? I hope not. I believe it to be
only necessary to point out to the intelligent people of
this country the usefulness, not to say the necessity of
such an establishment, for them immediately to appre-
ciate the object, and, so far as the powers of the Go-
vernment extend, to furnish the means to carry it into
effect. I am aware that this has already been ably
done in a report on the proper application of the Smith-
son bequest, presented to Congress, at its last session,
by a gentleman with whom I am happy to be associ-
ated in promoting the progress of science. His long
continued efforts to establish a national observatory
will, I trust, be finally crowned with success, and I shall
always reflect with satisfaction on having, on the first
occasion that presented itself, seconded, however feebly,
his liberal and enlightened views.

Second to astronomy in its importance to the wants
and interests of navigation, and essential to those of
commerce, is Geography; a science which equally re-
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quires the fostering care of Government. In this respect
| it has been more fortunate than astronomy. The ex-
| pedition of Lewis and Clark, undertaken by direction

of Mr. Jefferson, and destined to explore the route across

the Rocky Mountains to the Pacific Ocean, that of the
| brave and gallant Pike, and those under that enter-
| prising officer and accomplished observer Long, still
further to examine that portion of our territory; the
coast survey which is now in progress under the learned
| and accurate Hassler ; the exploration of the country
| lying between the Missouri and Mississippi rivers by
that indefatigable and scientific traveller Nicollet; and
the expedition under the command of Lieut. Wilkes,
intended to explore unknown seas, to discover new
sources of commercial enterprise, and to point out the
dangers which beset the path of the navigator, while
it sweeps from the charts those islands and shoals which
have no existence, save in the imagination of former
hydrographers ; have been fitted out and supported by
the Government, and have attracted the favorable no-
tice of scientific men throughout the world. The Geo-
graphical Society of France speaks, by its President,
of that expedition in the following term: “In calling
your attention to the voyages round the world, and to
other maritime enterprises which have, in our time,
so largely contributed to the establishment and pro-
gress of geography, I have to observe, that it is no
sf longer from our old Europe alone that these great ex-
, peditions set forth. The new world now rivals the old.
‘:g The Government of the United States of America—
” of that nation which, in less than half a century, has
taken a prominent station among the maritime pow-
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ers—sends out, in its turn, an exploring expedition to-
wards the Antarctic pole.” There is every reason to
hope that the results of this expedition will prove as
useful and honorable to the nation as its conception was
creditable to its authors. It is a remarkable fact, that
three national expeditions on voyages of discovery and
for purposes of science, were traversing the same ocean
at the same period ; the American and French squad-
rons being in sight of each other,in a stormy sea, on an
unknown and ice-bound coast, and striving with each
other for the honorable distinction of priority of disco-
very. We await with impatience the rich harvest of
new scientific observation and physical facts which the
return of our exploring squadron will bring us. Much,
however, remains to be done for the advancement of
geography in our country. The vast inland seas which
form our northern boundary, covered as they are with
vessels, and teeming with commerce, have never been
explored by the hydrographer. The navigator sails
over them with dread, for there exists no chart to warn
him of the dangers he may encounter; and the works
erected by Government along their shores for refuge in
times of storm, are too incomplete to answer the pur-
pose. As to the interior of our country little is known
scientifically and accurately. It may be said that it is
the province of the States to construct maps of their
several territories. It may be so, but without some
common centre, from whence uniform plans and in-
structions issue, State maps will be laid down upon dif-
ferent projections, and be wanting in astronomical accu-
racy. A map of the United States, to be useful, ought
to be constructed upon an uniform plan, and under the
c
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immediate direction of the scientific officers of the Uni-
ted States. Such a work is required by the best inte-
rests of the country. Its completion would develop the
vast resources of our extensive possessions, enable the
Government to comprehend all their relative advan-
tages, and to open new avenues of commerce. It would
aid the emigrant in his search after advantageous set-
tlements, direct the merchant to the readiest route for
the transportation of goods, teach the farmer where to
seek a market for his produce, point out to the soldier
whence to draw his supplies, the shortest lines of com-
munication, and the best sites for encampment, or for
the erection of permanent works of defence. In short,
such a work would be eminently useful to all classes of
our fellow-citizens, and contribute largely to the com-
merce and security, and to the rapid settlement and im-
provement of our country. All the Governments of
Europe have been sensible of the importance of geo-
graphical knowledge, and trigonometrical surveys of
every empire and kingdom are completed or in progress
there. In those countries geography was first culti-
vated for warlike objects; their maps were originally
military, and many of them are constructed with such
minute accuracy, that armies may march and encamp,
and sentinels be posted, with no other knowledge of the
country than such maps afford. With their aid alone
positions are chosen, and all the chances of war calcu-
lated in the closet as on a chess-board. By their means
the statesman can determine on the expediency of open-
ing a canal or of constructing a road, and becomes pos-
sessed of a perfect knowledge of the climate, the struc-
ture, and the physical resources of the country, the
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interests of which it is his duty to watch over and pro-
mote. We are without any of these advantages; our
maps are so inaccurate, that large amounts are some-
times wasted in attempting to construct roads and ca-
nals which are found to be impracticable, or which lead
to no beneficial results when executed. So important
is this branch of science considered, that the Govern-
ments of Kurope have depéts of maps from the earliest
ages, and that of France, especially, possesses an ex-
tensive -collection, beginning at the thirteenth century.
Societies, too, exist in their principal cities, who aid the
Government, by preparing instructions for expeditions,
whether for purposes of science or exploration, them-
selves giving premiums for maps and charts, and fitting
travellers out at their own expense, and sending them
to explore unknown regions. In short, these institu-
tions spare no pains to encourage and promote the ends
of science, and their success has been equal to their
zeal.

Intimately counected with geography, and, indeed,
forming a part of it until it was lately erected into a
separate science, is Ethnography. It consists of the
knowledge of the habits, manners, and customs of the
different nations of the earth. Their food, their dress,
their festivals, marriages, and funerals; the education
of their children ; the rank their women hold in socie-
ty, by which the degree of civilization is so clearly
defined ; the division of labor among them; their mode
of living, whether by hunting, fishing, or agriculture ;
their traditions, laws and manufactures, and other
analogous subjects, make up this important branch of
science.
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Philology, regarded in itself as a science, is likewise
a branch of geography. Although its chief object is,
}1 from the variety of languages which exist on the sur-
i face of the earth, to trace the history of mankind, it

tends greatly to facilitate the commercial intercourse

of the world. It is only within the present century

that the various idioms of nations, not possessed of the

art of writing, have been seriously investigated ; but

great progress has been made in the acquisition of this
| knowledge within that period, and not only vocabula-
! ries, but dictionaries and grammars have been pub-
lished, of languages hitherto unknown except by name.
Formerly, missionaries and traders alone paid attention
to the languages of savage nations. The former, having
in view only their own laudable objects, kept their works
in manuscript ; the latter confined themselves to a few
meagre vocabularies, dispersed through books of travels,
and of little use to the philologist. Atlength “the com-
parative science of languages” was instituted, and the
philologists and learned societies of the United States
have contributed their share to the promotion of this
science, by making known the forms and character of
our Indian languages.

The student of geography requires likewise to be
well acquainted with meteorology and terrestial mag-
netism, the configuration of the earth, the distribution
of heat, the movement of the waters of the ocean, the
geological structure of the soil, and the geography of
plants and animals, and to all these subjects the atten-
tion of the Institution ought to be directed.

It was proposed at the last session of Congress to
establish magnetic stations, and to institute a series
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of corresponding observations in the United States.
Permanent stations for this end have been established
by nearly all civilized nations; and not only have
they been extended into Asia, Africa, and America,
but expeditions have been undertaken to the Antarc-
tic seas, for the purpose of pursuing these researches.
Our exploring squadron was likewise furnished with
the necessary instruments, and our officers instructed to
avail themselves of every opportunity to make mag-
netic observations, while similar and corresponding ob-
servations were directed, and have been carried on, at
Boston and at Washington.

We trust that the Government of the United States
will not withhold its further coéperation, but will en-
able some of its officers to carry out the views of the
learned societies throughout the world, and give its aid
to the efforts now universally making to determine, with
precision, the laws of terrestrial magnetism.

The enjoyment afforded by the study of Natural His-
tory is exhibited in the zeal with which the naturalist
pursues his investigations. Poverty presents no obstacle,
and distance sets no bounds to his pursuits. Pestilen-
tial climates and the savage wilderness amidst the glare
of equatorial suns and the gloom of polar nights, are
eagerly sought and explored as fields of new discovery.
Toil, exposure, and physical ills in every form, are en-
dured without a murmur, when engaged in examining
the riches of nature, and when each step leads to a new
and high enjoyment. The pure and intellectnal grati-
fication afforded by pursuits which tend to the progres-
sive development of the wonders and beauties of the
physical world, would seem to warrant the conclusion



22

that it is one of the purposes for which our faculties
were imparted to us.

There are persons who entertain the opinion that
the study of natural history is only an amusement, or
the gratification of an useless curiosity. If they were
to examine the subject more carefully, they would per-
ceive that natural history is the basis of domestic and
public economy, and that it contributes essentially to
the prosperity of families and the wealth of nations, by
the resources which its productions offer to agriculture,
to commerce, to the arts, to manufactures, and to all the
wants of life—that it is to the study of natural history
that civilized man is indebted for the use and enjoyment
of the best races of domestic animals, the abundance of
his food, the variety of his drinks, the comfort and
warmth of his clothing, the beauty and solidity of his
furniture, the remedies which restore him to health, the
metals which multiply his force and contribute to his
defence, and for most of the luxuries and enjoyments of
his existence. Cuvier, than whom no one was better
able to give a correct opinion upon the advantages of
this study, says: ** The habit acquired in the study of na-
tural history, of mental classification of a great number
of ideas, is one of the greatest advantages of this science.
It teaches method which may be applied to all other
studies. He who has cultivated this science merely for
amusement, is surprised at the facility it affords him in
disentangling the most difficult affairs. It is,”” he goes
on to say, “sufficiently extensive to satisfy the most pow-
erful, and sufficiently varied and interesting to calm the
most agitated mind. It sheds consolation in the bosom
of the unhappy, and stills the angry waves of passion.”
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Natural history, agriculture, commerce, and the use-
ful arts, go hand in hand ; wherever the first is encour-
aged, the other branches, which depend much upon it
for their support, will flourish ; but wherever it is neg-
lected or lightly regarded, the other branches languish
and lose their value. How many substances of rare
materials grow throughout this vast region which are
unknown in the United States, but which might be-
come articles of extended commerce, if every State in
the Union would seriously set to work to explore its
resources in the three great kingdoms of nature.

It is true that some of the States have set the exam-
ple of geological surveys, and have made collections of
mineral and geological specimens; but what, for the
most part, has become of these collections? They are
dispersed where neither the Government nor the people
generally can make use of them. For the promotion
of science and the useful arts, we require a central in-
stitution, in which all the natural productions of this vast
territory may be exposed to public view, for the benefit
of the people, and which may contribute to the advance-
ment of the sciences, by affording the means of compari-
son with natural and analogous productions of other
parts of the world.

Zoology presents a subject of more varied interest
than any other branch of natural history. To be well
acquainted with it, requires that the student should be
versed in several other branches of science. He ought
to possess a knowledge of human and comparative ana-
tomy, and of chemistry, physiology, and geology, in
order that he may understand the subject of fossil re-
mains and the formations in which they are found.
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In the early ages zoology was forced upon the con-
sideration of man by his exposed condition and his
wants. He was compelled to defend himself against
ferocious beasts of prey ; to domesticate the most docile
and intelligent animals to aid him in his labors, and to
hunt and destroy others for food and raiment. For these
purposes he had to study the habits of beasts, birds, and
fishes, and investigations, originating in necessity, gra-
dually extended into a science. This study furnishes
one of the most useful and instructive occupations for
the mind.

Every branch of this science is of the highest interest,
from the zoophites, the lowest order of animated crea-
tion, to the vertebrated animals, including man, the high-
est of the works of the Creator. The study of the phy-
sical structure and moral development of man is most
curious and instructive, whether we trace him from the
simple child of the forest to the perfection of his spe-
cies, which he has reached by the cultivation of the arts
of life and by the light of religion; whether we regard
the circumstances which, in some situations, confine him
to the hunter, or to the pastoral state, while, in others,
they permit the full development of all his faculties as
an agriculturist; or whether we contemplate the va-
rieties of the species, from the Caucasian, from which
we claim descent, to the American, the Mongolian, er
the African. The uses of these studies, independently
of the enjoyment their pursuit affords, are to be found
in ministering to the wants and pleasures of man, and
in prolonging his existence ; for it cannot be doubted
that the investigation of the comparative anatomy of
inferior animals has contributed to a more perfect know-
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ledge of the human frame, and to essential improve-
ments in the medical art.

It is to the study of the zoology of America that the
efforts of the Institution ought to be chiefly directed.
No other country presents greater or more interesting
varieties in the animal creation, and none more abounds
in fossil remains. Many of the former are fast fading
away before the hunters and trappers, who pursue them
for food or for furs; and their extinction will solve the
important problem, whether the hunter tribes can be-
come purely agricultural, and maintain themselves by
the sweat of their brow. The red man of our forests
and the hunter tribes of South America, are, as far as
I have been able to observe, different from the agricul-
tural Indians that inhabit Mexico, Peru and Chile. The
former are the descendants of uncivilized men, hunters
like themselves, and whether they are susceptible of
the moral culture of the agricultural race, remains
yet in doubt ; the latter, on the contrary, have tilled the
earth, and subsisted on the product of their labor from
time immemorial. Physically and morally these two
classes have always appeared to me widely different,
and [ have doubted their having a common origin. The
aborigines of Mexico, Peru, and Chile, were found by
their European conquerors in a high state of civiliza-
tion. In their knowledge of the useful arts, except the
art of war, they equalled their invaders, and their agri-
culture was carried to great perfection, for Indian re-
mains of extensive works of irrigation are still to be
found in those territories. There exists evidence, like-
wise, of their having been inhabited, for centuries be
fore the conquest, by a race still more highly advanced

D
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in the arts of life; and even within our own limits, -
the tumuli of the West denote the existence in that
country, at one period, of a superior race to that
which the first white settlers found there. These are
subjects which it is expected will engage the atten-
tion of the Institution, the examination of which can-
not fail to shed light on our early history.

Geology assumes in this country a greater interest
than elsewhere, from the vastness of the region, from
the great extent of its contiguous formation, and from
its being a comparatively unexplored field for sci-
entific investigation. It is important to ascertain
whether this portion of the world has, like that al-
ready examined, been subjected in its creation to
great general rules of construction, or, if that order
has been departed from, to know in what particulars.
Such investigations have already been carried to
i some extent, but the results are not universally

known; and the geologist cannot ascertain, with
any precision, the laws which govern the forma-
tions of this portion of the earth, and the relative
order of their distribution, without some central
place where specimens may be deposited, facts
reported, and all necessary information obtained,
Sensible of the advantages to be derived from con-
ferring together to compare facts and mutually to
correct theories, the geologists of the United States
lately assembled at Philadelphia, and separated, it
is understood, with the intention of meeting annually.
Wherever such combinations exist, they have pro-
i duced the most beneficial results; and the existence
of a museum of natural history here, will render
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Washington the most desirable place of meeting for
the scientific associations of the Union.

The great importance of geology is derived from
its usefulness. There is scarcely a vocation in life
which will not feel the value of and derive benefit
from a competent knowledge of the geological struc-
ture of the earth. It will teach the miner to distin-
guish between deposits which are rich and such as
are sterile in ores; in what manner they vary in dif-
ferent formations, as well as the varieties and pecu-
liarities of the metals each produces; which are the
most easily worked, and which furnish their own
fluxes; where, from certain indications, the mineral
vein may be pursued with every probability of suc-
cess, and where its farther pursuit would result in
disappointment, and waste of labor and capital. In
short, the study of geology opens, as it were, the
interior of the earth to the miner, and enables him
to predict with great probability, if not with abso-
lute certainty, the existence or absence of valuable
minerals beneath the surface. This knowledge is
important in this country to all classes; for emigrants,
whether farmers or mechanies, are interested in be-
ing able to select localities in the neighborhood of
veins or fields of coal, which the geologist can ascer-
tain by unfailing indications, and on the existence of
which, in some situations, the comfort of our people
so much depends. Fortunately for us, they are vast
and accessible, beyond all precedent in the old
world, and form an element of the wealth and power
of the United States.

To the civil engineer this study is of the highest
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importance. It will enable him to point out locali-
ties where the best building materials are to be
sought; to direct lines of communication, so that
they may run near the requisite materials, and avoid
difficulties which might prove costly to overcome, as
well as to bring these communications within a con-

‘ venient distance of formations yielding materials of

| profitable trade, such as coal, iron, and other useful
metals, and mineral manures.

The agriculturist will find, in a knowledge of ge-
ology, the means of ameliorating and increasing the
products of the soil, by enabling him to discover the
existence of accessible beds of the mineral manures,
which produce such lasting and beneficial effects
when applied to the soil.

Indeed, the knowledge of geology contributes, in
an essential degree, to all the useful arts; and it is
obvious that collections of geological and mineralo-
gical specimens, brought from every part of our
country and rendered generally accessible to the
people of the United States, being exhibited at the
geat of Government, will tend to the advancement

. of knowledge, and its diffusion among our fellow-
: citizens.

;@ The reciprocal relations which exist between
the several branches of science are, perhaps, more
strongly exemplified in that of geology than in any
}: other. This science makes every day large exac-
| tions upon other branches, compensating them, how-
| ever, by its discoveries within and its enlargement
: of their respective circles. It calls upon the com-
| parative anatomist to give the domain, the habits, the
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epoch of the nondescript skeleton. Did it inhabit
the sea or the land ? Was it carnivorous or herbivo-
rous? It calls upon the botanist, in return for the
trees and plants which it discovers and brings to the
surface, to say what soil gave them root and nourish-
ment, and in what climate they existed. It fills the
cabinet of the conchologist with disentombed trea-
sures, the models of extinct reigns, and calls upon
him to give them date and sequence. Indeed, it can
scarcely be described as one science, S0 numerous
are the problems presented by it which demand the
most minute knowledge of the tributary branches of
conchology, zoology, botany, hydrography, minera-
logy, and general physics.

Among the numerous sciences which geology puts
under contribution, none bear a more intimate re-
lation to it than Mineralogy. Geology deals with
masses; but it is by the aid of mineralogy that
the simple elements of these masses are unfolded,
and their various constitutions identified. Geology
teaches us that a certain mountain ridge is composed
of granite; mineralogy informs us that granite is a
compound of quartz, feldspar, and mica. When
the geologist describes the strata forming the solid
crust of the earth, the dykes by which they are frac-
tured, and the mineral veins dispersed among them,
he uses terms devised by the mineralogist to indicate
their differences of character and condition. Geolo-
gy extends its vision over almost illimitable space;
mineralogy examines every substance with a micro-
scopic eye. Geology tends to extensive generaliza-
tion; mineralogy to minute specification. What the
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geologist finds constituting the mountains, hills, val-
leys, and plains of the entire earth, the mineralogist
has before him, within the narrow compass of his
own cabinet. Thus, although apparently separate,
these sciences have a close affinity to each other.

As sciences, mineralogy and geology are both of
modern origin. They date from the latter half of
the last century, and, although so young, have al-
ready assumed their position among the most exalt-
ed of older origin, and are deemed equally worthy
to occupy the attention of the profoundest minds.
From the days of Werner, (1773,) mineralogy has
advanced rapidly, and is now generally and deserved-
ly a popular study. In most of the leading institu-
tions in this and other countries, it constitutes a por-
tion of the regular course of instruction; collections
are distributed over our owh country, and many pri-
vate citizens exhibit great zeal in this pursuit. To
the arts and manufactures mineralogy contributes
many necessary and useful materials. The painter
owes to it many of his pigments; the dyer many of
his colors; the jeweller looks to it for the discovery
of his most precious gems; the chemist for many of
his compounds; the mason for his cements. The
smelter learns through it to detect his ores, the pot-
ter his clays, and the architect would often have
saved himself the chagrin of seeing his finest works
passing into premature and hopeless decay, had he
been guided by it in the selection of his materials of
construction.

There is still something wanting to give to the
science of mineralogy that further practical useful-



31

ness for which it 1s so well adapted, and which, in
this country, is so much needed. Within the terri-
tory of the United States, almost every variety of
mineral, useful or necessary to the wants of man, is
found in greater or less abundance. In our southern
States, gold; in our western, copper, lead, and zinc ;
and almost in all, iron and coal, in inexhaustible
quantities. Chrome, bismuth, antimony, manganese,
cobalt, and many others, are known to exist, and
perhaps further investigation will add platina, tin,
and silver. But little has yet been done to avail our-
selves of these productions. Mining, as a profession,
is unknown to us. Educated as agriculturists, mer-
chants, mechanics, or professional men, we pass al-
most unnoticed these sources of individual and na-
tional wealth. The time has surely arrived for turn-
ing our attention to them. If we are not to await their
slow development under the pressing necessity of
our wants, we must begin at once to induce persons
to enter on this new pursuit, by educating them for it.
Geology and mineralogy, thoroughly taught, will en-
able them to undertake the search after these hidden
resources with every prospect of success. Geology
"will point out the places in which they are to be
found ; mineralogy will detect them amidst the use-
less materials by which they may be surrounded.

It is not to the practical miners of Europe, or of
other countries, that we ought to look for improve-
ment in the profession of mining. In so important a
matter we must depend upon ourselves. We are
capable of accomplishing it, and should not hesitate
to set about it. Our people have no superstitious in-
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fluences to overcome, and while they are free to re-
ceive and ready to embrace instruction in other mat-
ters, there is no reason why they should not be en-
lightened in this.

It is believed that the most powerful agent to effect
this beneficial design will be the existence of an ex-
tensive cabinet, at the seat of Government, of speci-
mens of geology and mineralogy, drawn from every
portion of our territory, and so arranged as to pre-
sent, at one view, all the mineral resources of each
particular State,and where these important sciences
may be taught by courses of lectures, which, together,
will form a school of mining that cannot fail to be
extensively useful, and lead to the early and full de-
velopment of this great source of individual pros-
perity and national wealth.

Botany has undergone such great and important
changes since the close of the last century, as to alter
entirely the character of the science; changes which
are due, in a great measure, to the improvements in
the construction of the microscope, to the discoveries
in vegetable chemistry, and to the exchange of arti-
ficial methods of arrangement for an extended system
of natural affinities. The adoption of the philosophi-
cal views of Githe, together with the recognition of
an universal unity of design throughout the vegetable
world, have likewise largely contributed to give to
this science its present highly improved condition.

A certain degree of knowledge in botany is de-
sirable to every one. It leads to a comprehension
of the properties and uses of the trees of our forests,
and teaches to distinguish wholesome from delete-
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rious plants, as well as to discover those that possess
medicinal properties, which abound in our country.
Although not enumerated among the principal de-
partments of science into which the Institution is
organized, the importance of it has not been over-
looked. It will be one of the most cherished objects
of the National Institution, to establish, at some fu-
ture day, a botanic garden, where plants of every
country and every clime may be introduced, and
their properties studied.

In none other of the wonderful works of God are
to be seen stronger evidences of beneficent design
than in the propagation, growth, life, and death of
plants; and the pursuits of the botanist are not only
useful, pleasing, and healthful, but are calculated to
elevate his thoughts “from nature up to nature’s
God.”

It is difficult to understand any physical science or
useful art without the aid of Chemistry; and the In-
stitution has very properly devoted an entire section
to this science. By its means, the component parts
of all substances become known, whether mineral,
vegetable, or animal, of air or of water. It teaches
us to detect those which are deleterious, and to com-
pound such as are healthful. It guides the manu-
facturer in the preparation of the various materials
of his art, and the agriculturist in the application of
manures which give fruitfulness to barren and worn
out soils.

Chemistry, although it owes its origin to the la-
bors of the ancient alchymists, is, as a separate sci-
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ence, of modern date. The great improvements and
discoveries which render it so important an auxiliary
to kindred sciences, and to the useful arts, were
made towards the close of the last century, since
which period its advancement has been wonderfully
rapid. It is intimately connected with geology and
mineralogy, and without its aid those sciences would
be incomplete. We owe to it some of the most use-
ful and beneficial applications of science to the arts,
and it may be considered as the foundation of tech-
nology.

With a view to promote the principal object of its
creation, the Institution has devoted one section to
the application of science to the useful arts. Tech-
nology, the name given to the science which teaches
this application, is not found in the encyclopedias
and works of a similar character published fifty years
ago,and until that period the application of the prin-
ciples and discoveries of science to the useful arts
was not pursued in such a manner as to render it a
constituent part of the operations of the manufac-
turer. The foundation of this science has, however,
since then been solidly laid, and in the rapid pro-
gress of discovery within that period we have the
promise of a noble superstructure. We are indebted
to France for the first impulse given to this pursuit,
and it appears, from the late able report of Professor
Bache, that Prussia and other Germanic States have
established institutions for teaching technology. The
only college in the United States in which courses of
lectures on this branch are given, is, I believe, that
of Cambridge, in Massachusetts. These have been
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continued nearly twenty years under a bequest of
the late Count Rumford. In the Franklin Institate,
also, valuable lectures have been delivered; still but
little, comparatively, has been effected towards dif-
fusing this knowledge among the working classes of
this country.

In civil engineering, now become a branch of uni-
versal importance, scarcely a step can be taken with-
out the guidance of mathematical and mechanical
science. A Brindley may occasionally appear with
intuitive genius, and accomplish wonders of art, but
such an example stands only as an exception to the
rule, if it really be one, for it might be shown that
even his extraordinary genius was not a perfect sub-
stitute for those scientific principles which are the
guide of the engineer. An individual who undertakes
the construction of either civil or military works with-
out a scientific knowledge of the laws of hydrosta-
tics, hydraulics,and pneumatics, the stress, pressure,
and other properties of the materials employed or
operated upon by him, will probably fail in them, as
is evinced by the experience of almost every day.

The invention of the steam engine, which has been
justly denominated «a present from science to the
arts,” illustrates fully the importance-of this know-
ledge. Had Watt been merely a handy and intelli-
gent workman, those beautiful combinations which
render this the most perfect of human devices, could
never have been devised by him. [t was, doubtless,
to the combination of scientific knowledge with me-
chanical skill, that we are indebted for the fruits of
his labors. Many improvements have been since
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made by others in the details of the steam engine,
but its leading principles remain unchanged.

To the union of scientific knowledge and practical
skill we are likewise indebted for that valuable in-
strument, the refracting telescope, which, for most
purposes, has superseded the reflector. In the con-
struction of this instrument, Dollond accomplished
what even Newton had given up as unattainable; the
result, not of mere ingenuity, but of that combination
of science with art by which ends are attained to
which we should never be led by any chance or ac-
cident.

As I had occasion before to observe, the pro-
gress made in astronomy, navigation, geography,
and the kindred sciences, are due immediately to the
perfection of the instruments prepared by the me-
chanician; but these instruments owe their perfec-
tion, if not their very existence, not to mechanical
skill alone, but to mechanicians whose minds are
deeply imbued with the principles of the science
for the advancement of which those instruments were
to be employed—men who fully'comprehended the
nature of the ends to be attained, and could them-
selves apply the instruments they had made, without
which knowledge they could not, in many instances,
have constructed them. It is to the philosophical
and mathematical makers of philosophical and math-
ematical instruments, that the several national ob-
servatories are indebted, in a great measure, for the
value of their observations.

The application of chemistry to the arts, before al-
luded to,would probably afford examples of the value
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of the alliance between science and the arts more nu-
merous than those furnished by mechanical philoso-
phy. The minute accuracy of modern chemical analy-
sis has made us intimately acquainted with the actual
composition of most of the bodies upon which we
have occasion to operate. Upon this accurate know-
ledge of the chemical constitution of bodies was
founded the discovery of the uniform combination
of the constituents of compounds in definite propor-
tions, and the construction of the tables of chemical
equivalents ; a discovery which introduced a degree of
certainty in carrying on the thousand arts dependent
upon chemical action, which could not bave been
attained by experience and observation alone, how-
ever skilfully conducted. The chemical manufac-
turer who is ignorant of this discovery, or does not
apply it in the prosecution of his art, is like a ma-
riner at sea without compass or quadrant.

I cannot forbear to notice here three very recent
and valuable discoveries in the application of science
to the useful arts, each of which is of a very striking
character. I mean the daguerrotype, the electro-
type, and the electro-magnetic telegraph. By the
former, we are supplied with pictures of the works
of nature and of art, imprinted by the rays of light
with a minute accuracy that cannot be attained by
the best directed pencil in the hands of the artist.
By the second, medals, engravings, sculptures, and
many other works of art, may be multiplied to an in-
definite extent, and with perfect faithfulness, by a
process the most simple. To what extent this elec-
tric action upon metallic solutions may be carried, it
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1s impossible to foresee; but it has been recently ap-
plied to the gilding of metals, and is likely to super-
sede all other processes of gilding hitherto in use.
And by the last, a skilful combination of electricity
and magnetism conveys intelligence from post to
post, however distant, with perfect accuracy and with
the speed of light.

This rapid view of the advantages of technology,
although, from the limited nature of this address,
necessarily imperfect, will show the importance of
its being embraced in any system intended to diffuse
useful knowledge among our fellow-citizens.
| This Institution has allotted one entire division to
Agriculture. This must be considered the most im-
portant, as it is the most necessary of the useful arts,
as well as the most essential to our existence in a
| state of civilization. The hunter or the shepherd

can do no more than supply himself and his children

with food. Such a people have no surplus for those

who follow other pursuits; whereas in an agricultu-

ral community a portion of the people only are en-
| gaged in raising grain and cattle to supply the re-
mainder with food, who, in their turn, are employed
? in the useful or fine arts, or in the pursuits of litera-
ture and science; and it may be safely asserted that
the degree of civilization in any country will be in
proportion to the perfection of its agriculture. Cicero
says, “ there is no better pursuit in life, none more
! full of enjoyment, or more worthy a freeman,” and
surely there is none which contributes more largely
to the wealth and independence of a country. Like
all the useful arts, it is dependent upon science for

:
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its perfection. Sir Humphrey Davy’s work upon
agricultural chemistry shows its intimate connection
with that science, and we have already remarked the
application of geology to its uses. One of the great-
est improvements of farming in modern times, so
fruitful in improvements of every kind, is the free
use of mineral manures. Lime,in some form or other,
must enter into the composition of every soil, to ren-
der it fertile; and where the chemist fails to detect
it in the land, he supplies it artificially. A know-
ledge of the analysis of soils is therefore necessary
to every good farmer. The use of mineral manures
is beginning to be well understood, and to be gene-
rally practised in our country; but there are two
things that appear either not to be fully comprehend-
ed, or not to be sufficiently brought into successful

operation; the one is to make a given quantity of

land yield, for a series of years, the maximum amount
of produce it is capable of by high culture and a ju-
dicious rotation of crops, and the other is the art of
irrigation. The great economy of making a small
portion of land yield as much as a large one, must
be too obvious to require explanation, and the man-
ner of effecting this important object is to be learned
by the application of scientific principles to husband-
ry. The wonderfully fertilizing effect of water has
been understood for ages, and the art of irrigation
has been practised from time immemorial. The
scriptures are filled with beautiful poetical allusions
to this art, which proves its antiquity, and it is still
practised in every part of Asia, throughout the south
of Europe, and in that portion of America settled by
the Spaniards. In those countries are seen extensive
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works of irrigation, and where the depth of the bank
of the river and the low level will not allow canals
being taken out for the purpose, the Persian wheel,
an instrument of great power and antiquity, is used.
Often, indeed, water is drawn by this means from
| deep wells, to irrigate the fields, while in our finely
watered country this great advantage is neglected.
’1 I have traversed, in a period of drought, the rich
| and fertile valleys of Virginia, and seen the corn and
| grass perishing for want of moisture, while a bounti-
i ful stream ran gurgling along the side of the hill,
‘f; wanting only to be tapped to restore the withering
| plants and scorched grass to new life and vigor. In
the South, irrigation is practised in the cultivation of
rice, but only in the low country, by means of the ebb
and flow of the tide, and for that plant alone. With
this exception, there, as elsewhere throughout our
country, the farmers do not avail themselves of the
great natural advantages they enjoy in having the
means of irrigation within their reach, but trust alto-
gether to the uncertain seasons. As a thorough know-
ledge of this art would more than double our agri-
cultural products with the same labor, this Institution
| will confer a benefit on their fellow-citizens, by in-
structing them in the best methods of watering and
draining their fields. In the south of Europe canals
of irrigation have been constructed by the ablest
engineers of the age, and I cannot but think that our
4 own civil engineers would find their account in be-
| coming acquainted with this art, while at the same
time they might render an invaluable service to their
country.

Entymology, which teaches the nature and habits

AT
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of insects, is an important branch of natural history
to the planter and farmer. It will enable him to pro-
tect his fruit trees, his grain and cotton fields, from
their ravages; and an acquaintance with ornitholo-
gy will aid him to distinguish what birds serve as
auxiliaries for this purpose.

It will be the duty of this Institution, likewise, to
use its best endeavors to introduce into our country
new varieties of wholesome, nutritious, and pleasant
articles of food. With our extended commerce, this
duty may be readily performed; and here let me remark,
that agriculture has attained a high degree of perfection
only among great commercial nations. The two arts
depend mutually upon each other, and the cultivation
of the one leads to the extension and advancement of
the other.

In astronomy, geology, mineralogy, and the various
other branches of natural history and sections into which
our Institution is divided, our labors must bear a near re-
semblance to those of similar societies elsewhere. But
the duties that devolve upon the department of Ameri-
can History and Antiquities are essentially different from
those required in any other quarter of the globe. While
in the early history of those nations, the historian, com-
pelled to grope his way through a labyrinth of barba-
rism, ignorance, and fiction, is bewildered in his search
after truth, the light of science, dawning upon the whole
course of American history, points out to the careful in-
vestigator a safe and illumined path from the great new
continent in the south back to the island of St. Salva-
dor.

The discovery of our continent ; its first settlements;
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the growth of the colonists in intelligence, wealth, and
love of freedom ; the triumph over oppression; the esta-
;? blishment of a republican Government, and the subse-
quent proof of its happy adaptation to the wants of
man, are all subjects peculiar to the history of our own
nation, and are now being illustrated and treated with
equal industry and ability, and by master hands. The
documentary history of that revolution which secured
to us and to our posterity the blessings of civil and
religious liberty, now being published through the en-
lightened liberality of Congress, has been collected by
Mr. Force, of this city, through whose zeal and un-
tiring industry every document of a publick nature has
been collected which tended to prepare and carry on
that revolution, and he is gathering together every inte-
resting material calculated to illustrate this great event;
while the luminous pages of Mr. Bancroft contain al-
ready an admirable account of the early settlement and
colonial history of our country, and give promise of a
work far surpassing any other that has appeared, in pro-
found research, in brilliancy and beauty of style, and
in every quality which can interest and gratify the his-
torian, and secure his confidence in its truth and faith-
fulness. Both of these gentlemen, I am happy to say,
are members of our Institution.
It will be our province to aid the societies already
formed in the United States in collecting and preserving
; such materials as may develop and substantiate the truth
‘l of the events of our history; and especially will it be
our duty to inquire into that of the people we have dis-
posessed. We are only the settlers of this continent.
Who are, and whence came its aborigines? The In-
dian race, now fading from the earth; their mounds
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and pyramids, and temples and ruined cities; their
various revolutions and states of society, have long been
subjects of investigation, and to assist in tracing this
mysterious people from their present degraded condi-
tion up, through days of glory, to their origin, is a duty
that belongs to the department of American history and
antiquities. Fortunately for our infant Institution this
department is well composed and well organized. An
association of individuals devoted to historical re-
searches, with enlightened liberality, joined the Insti-
tution upon its formation, and transferred to it their
books, and the valuable records of their transactions.
They have since continued their labors under the au-
spices of this association, and from the industry and
wtelligence which have hitherto marked their investi-
gations, there is reason to calculate upon results emi-
nently useful to the public and honorable to the Insti-
tution. These investigations will be essentially aided
by the historical researches now making by a very able
and distinguished American writer, (if I am rightly in-
formed,) into the records of our sister republic of Mex-
ico. That portion of this continent was inhabited by
an agricultural and civilized race at the period of its
conquest by Cortez, and there exists some painted me-
morials that would seem to indicate their early immi-
gration and settlement. The followers of the Spanish
conqueror, and especially the Catholic clergy, who were
indefatigable in their efforts to spread the light of Chris-
tianity throughout that country, had great opportunities
of becoming acquainted with the traditionary lore of
this simple people, and have doubtless left valuable re-
cords behind them. That the southern portion of Mex-
ico, at least, was inhabited by a still superior race long
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prior to the conquest, is sufficiently shown by the ruins
of cities, of palaces and temples, in the most southern
provinces bordering on Guatemala. Whether they
were overpowered and destroyed by the red men, whose
march is indicated by their rude devices as from north
to south, and whether either had any connection with
the aborigines we have displaced, are subjects of great
interest to the American historian ; and we congratu-
Jate ourselves that they will be investigated by one who
has given such evidence of his industry and capacity
as the accomplished author of “Ferdinand and lsa-
bella.”

The last section, that of Literature and the Fine Arts,
cannot he treated worthily without exceeding very much
the limits of this discourse. The importance of culti-
vating and using our utmost efforts to improve the lite-
rature of our country, must be apparent to all. Tt is
the vehicle of science, and upon its character the dig-
nity and reputation of a nation depend. It exercisesa
controlling influence on the public liberties. The pa-
triotic citizen who would, either in the forum or through
the press, warn his fellow-citizens of impending danger,
or enlighten them on their interests—who would dissi-
pate ignorance, correct error, or reform abuse—must
borrow the tones and wield the energies of literature.
Our freedom reposes on the guarantee of our political
institutions ; and who can wrest them from our pos-
terity, with a competent literature to inculcate and vin-
dicate its doctrines and principles, and to proclaim its
rights ?

Literature and the fine arts go hand in hand. The
flourishing condition of the first is a sure prelude to the
advancement of the latter ; and their united influence
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add, in a high degree, to the enjoyment of human ex-
istence. Their progress has every where kept pace
with that of the moral and social condition of mankind,
and their history marks, with unerring truth, the rise
and fall of nations. In tracing that history, it is grati-
fying to perceive that while literature and the arts con-
tribute so largely to improve and refine mankind, they
have flourished most in those countries where free in-
stitutions prevailed, and where liberty loved to dwell.
In other countries, a taste for literature and the fine
arts is confined to a favored few—the aristocracy of
birth, of wealth, or of talent; and there such a distri-
bution is natural and may be sufficient, because these
classes alone govern those countries. ~ Here, the people
reign—all power is centred in them ; and if we would
have them not only maintain their ascendency, but use
their power discreetly, no expense or pains should be
spared to inspire them with a love of literature, and a
taste for the fine arts. To effect this, the effort must
be made here. It must originate at the seat of Govern-
ment, and spread from this place over the populous
plains and fertile valleys of the land. Could a greater
curse fall upon this country than that the sons of the
intelligent, and enlightened, and virtuous men who
achieved our independence and secured our freedom,
should become less intelligent, less enlightened, and less
virtuous than their sires 7 That these valleys and plains,
instead of teeming with a race burning with the love
of freedom, and ever ready and able to vindicate their
rights, should be filled by a people supine and ignorant,
the fitting tools of demagogues and tyrants ?

In a free country, hterature may and will flourish by
the well-directed efforts of individuals ; but the arts re-
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quire the protecting hand of Government. They owe
their origin, their progress, and their present condition
to that source and to religious enthusiasm. Their first
object was to personify the god-like forms of heathen
idolatry, and to hand down to posterity the image of
the heroes to whom a nation owed its gratitude. They
subsequently became the means of recording the mira-
cles of the true faith, and of spreading the history of
the Christian church over the world. In our favored
land, they would commemorate the heroic deeds of our
forefathers, their achievements and sacrifices in the
cause of independence, their deep devotion to the free-
dom of their country. To a certain extent, this has
been effected by the liberality of Government; statues
have been erected, paintings executed, and medals struck
by orders of Congress. Copies of such pictures, statues,
and medals, should be spread far and wide over the land,
that they may penetrate into every hamlet, and inspire
the people universally with gratitude and emulation.
From the advancement of the fine arts, we may pro-
mise ourselves great improvements in the architecture
of our private and public buildings; in the former, a
better adaptation of the arrangements to the comforts
and conveniences of life; in the latter, more suitable
forms and arrangements for the purposes of business.
We are led away by the imposing appearance of mas-
sive colonnades and splendid porticos, and apply them
equally to temples and to buildings intended altogether
for the transaction of public business. This is a mis-
take which the more chastened taste will correct.

A collection of models and paintings at Washington
could not fail to be highly usefal. It would aid the
cultivation of the art of design, which cannot be too
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strongly recommended. It multiplies the resources and
enjoyments of the professional man, and is an essential
accomplishment to the architect, the machinist, the arti-
zan, and the mechanic. It ought to be taught in our
common schools ; and every mechanic should be able
to sketch with accuracy his own plans, and to copy
those of others, so as to be able to profit by every im-
provement that comes under his observation.

The science of Music, although not so manifestly
useful, exercises great influence over the moral and
social condition of society. It is taught in the common
schools in Germany, and there music constitutes the
chief amusement of the people. Instead of hearing in
their streets the indistinct roaring of senseless rhymes,
out of time and tune, the Germans may be seen assem-
bled in groups, after the labors of the day, singing in
parts the delightful music of their inspired composers,
elevating their voices in grateful adoration to their
Maker, or chanting some of the spirited patriotic songs
for which the father land of the Teutonic race is so
celebrated. Whoever has witnessed this contrast—
whoever has been startled with the discordant sounds
of the one, and enraptured with the exquisite harmony
of the other, will understand the advantages that are
likely to accrue to the cause of temperance, of morality,
and of religion, by cultivating the science of music, and
making it a part of the education of the people.

I have thus endeavored to explain the objects and im-
portance of the Institution we have established at Wash-
ington, so far as the limits of an address will permit,
but have been necessarily compelled to omit many topics
of nearly equal interest with those which have been
treated. Enough, however, has been said, I trust, to
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impress upon you the important advantages which the
people of this country would derive from the existence
of such an establishment at the seat of Government.

In every country in Europe, those who cultivate the
arts and sciences enjoy the advantage of finding in each
capital a central establishment, such as we propose.

In London, the Royal Museum, which was com-
menced by the enlightened liberality of an individual,
and subsequently enriched by similar bequests, and now
liberally patronized by Government, possesses all that
is necessary to protect and encourage literature, science,
and the arts.

The society for the promotion of science and the
useful arts in Dublin, having an extensive museum of
natural history, a botanic garden, and school of design,
fulfils effectually the objects of its institution, and justi-
fies the very liberal patronage of the British Govern-
ment. There students in every branch of science find
the means of improvement, and some of the most ac-
complished artists in England have been instructed in
this school.

In this country, we are best acquainted with the mu-
seum, botanical and zoological gardens, and liberal
course of instruction, at the Jardin des Plantes, in Paris,
where strangers resort, from every quarter of the world,
to consult the collections and listen to lectures, which
are open to all who choose to attend them. These
courses of lectures are delivered by the ablest and most
eloquent men in France, on every branch of science.
In the summer, botany is taught in a garden abounding
in all the vegetable productions of the world ; zoology
in the midst of specimens of every known animal, and
other branches of natural history, with the advantage
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of extensive collections, which are augmenting daily
by an enlightened and active system of exchanges ;
chemistry and technology are illustrated by well con-
ducted experiments and admirably adapted apparatus,
and every branch of natural philosophy taught with
clearness and precision, and explained by the most am-
ple means of illustration. 'These lectures are attended
by students who have completed their academic course,
and by men of science who seek to increase their know-
ledge.

There can be no doubt that a National Institution,
such as we contemplate, having at its command an ob-
servatory, a museum containing collections of all the
productions of nature, a botanic and zoological garden,
and the necessary apparatus for illustrating every branch
of physical science, would attract together men of learn-
ing and students from every part of our country, would
open new avenues of intelligence throughout the whole
of its vast extent, and would contribute largely to dis-
seminate among the people the truths of nature and
the light of science.

A fortunate concurrence of circumstances offers a
favorable occasion to carry all these important objects
into immediate effect. A liberal and enlightened En-
glishman, foreseeing the benefits which would result to
science throughout the world, by its successful cultiva-
tion in the vast and extensive field offered by these
States and Territories, with enlarged views and praise-
worthy philanthropy, has bequeathed a fund to be em-
ployed for the sacred purposes of increasing and dif-
fusing knowledge among men. This bequest will ena-
ble the Government to afford all necessary protection

G
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| to the promotion of science and the useful arts, without
the exercise of any doubtful power, by the application
of the annual interest of this fund to the establishment
of an observatory, the erection of suitable buildings to
contain the collections, and for lecture rooms, the pur-
chase of books and instruments, and the salaries of pro-
| fessors and curators. Specimens of natural history are
| rapidly accumulating. The exploring expedition has
already sent home a large collection, which remains
packed away in boxes in a room belonging to the Phil-
adelphia museum, generously loaned by the company
for that purpose ; and we may anticipate from the ability
‘ and well known zeal of the naturalists who accompan-
R ied it by order of Government, that the squadron itself,
| shortly expected, will return richly freighted with ob-
jects of natural history. I cannot believe that after all
| the labor, pains, and expense incurred in procuring them,
: these specimens are not to be brought to Washington,
to be arranged and exhibited here. A geological sur-
vey of the Territory of Iowa was made a few months
since, by order of the Government, and numerous val-
uable specimens collected by Mr. Owen. Mr. Nicolet
has brought with him interesting collections made in
the country he visited, and Doctor King, of Missouri,
lately sent to the lead region on business connected with
the ordnance office, while there collected specimens of
minerals which are likewise destined for Washington.
The ordnance officers who have lately returned from
Europe, have brought with them numerous specimens
of the iron ores used in the foundries there, and mea-
sures have been taken to procure, as objects of compari-
‘'son, those of the United States.
Several individuals have transmitted donations to the
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Institution, while others have deposited their collections
with us, from a desire to have them preserved, and, at
the same time, to benefit science. We have reason to
believe that this will be extensively done as soon as the
Institution is firmly established. There are many of
our countrymen who, like Sir Hans Sloan, the founder
of the British museum, look forward with regret to the
sale and dispersion of their collections, made at great
cost and pains, and desiring to have them preserved
entire, would deposit them with an institution which
will be as stable as the Government that protects it.
For these purposes, and especially if it be intrusted, as
we hope it will be, with the specimens of natural his-
tory collected by the exploring squadron, it will be ne- ]
cessary that measures should be early adopted to have |
erected on a suitable site, on the public ground, a plain 1
fire proof building, to contain them, where the increas- :
ing and valuable collections may be displayed, and be ;
examined by the scientific inquirer, and where he may :
resort for evidence to support his theories or to correct .
his views. We hope that this further contribution to |
science will not be withheld. The expeditions them- |
selves have received the favorable notice of every civi- }1

|

|

lized nation, and were fitted out in obedience to the will
of the people, who would not desire to see the fruits of
so much toil and danger perish for want of this trifling
additional expense. We cherish the hope that they will
form the foundation of a National Museum, and con-
tribute to spread the light of science over our land.
My colleagues have already exhibited so much zeal :
and industry, that they require no exhortation from me
to persevere in their efforts to promote the objects of
our Institution, and in their contributions to the union
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and progress of the arts and sciences. Constituted as
this Society is, few of its members can bestow their
whole time to the purposes of the Institution; but all
may devote some portion of it to this object. The
mind requires relaxation from the labors of a trade, or
profession, or the cares of state; but, like the soil we
cultivate, it need not be left for that period to grow up
in noxious weeds. Relaxation from intense application
to our important duties may be found in the pursuits of
literature and science. It is an error to suppose that
letters cannot be cultivated without neglecting the ful-
filment of the obligations we owe to our families or to
our country. On the contrary, the man who devotes
his leisure to the acquisition of knowledge will invigo-
rate his mind and better fit himself to fulfil his more im-
portant duties, than if he had passed those moments in
frivolous amusements ; and the pursuit itself, by lead-
ing us to an intimate acquaintance with the works of
nature, cannot fail to elevate our minds to the contem-
plation of that Being who ¢ in wisdom has made them
all,” and to inspire us with devout gratitude to Him
who has endued us with intelligence to comprehend his
marvellous works.




TRIBUTE OF RESPECT

THE HONORABLE JUDGE GANTT, 1

RESIGNING HIS OPFICE AS LAW JUDGE.
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Houvse or REPrEsENTATIVES, Tuesday,
November 30th, 1841.

'The Speaker laid before the House a Communi-
cation from the Honorable Ricuarp Gantr, resigning
the Office of Law Judge; which is as follows :

CovrumBaia, Nov. 30th, 1841.
To the Honorable the Speaker, and Members of the House of Repre-
sentatives :

GENTLEMEN :—It is with a grateful recollection of the favors
of my country, that I approach you for the purpose of surren-
dering my public trust into your hands. Twenty-six years ago,
I was appointed to the highly responsible office of Law Judge.
During that long period, I have, to the best of my abilities, dis-
charged the duties thereby devolved upon me. That I may not
have discharged them perfectly, is, I have no doubt, true; but
honesty of purpose, and purity of intention, have (I trust,) ever
attended my efforts. By the mercy of God, I have been spared
beyond the ordinary limit of human life, in the full enjoyment of
all my bodily, and (as I think,) mental faculties.

I feel that it is time to leave the perplexities and vexations of
public life to younger men. The repose and quiet of home, are
necessary to the happiness of old age. To these blessings my
attention has been directed for some time, and my resignation now

is the result of a fixed determination, which was disclosed to my

friends the first day of your present session.
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Be pleased, gentlemen, to accept my resignation of the office
of Law Judge, and with it, the assurance, that my prayers will
ascend to the Throne of Mercy and Grace, for blessings on the
State, in whose service I have spent so many happy years.

Respectfully, your fellow-citizen,
RICHARD GANTT.

Mr. Ruerr, by leave, introduced the following
Resolutions, which were adopted by both Houses:

Resolved, That the Legislature appreciate highly
the motives which have induced the Hon. RicHARD
GantT to resign the office of a Law Judge.

Resolved, That as a testimonial of their regard for
his person, and their estimate of his long and faith-
ful public services, one year’s salary of thirty-five
hundred dollars, be appropriated for his use, and be
paid to him ‘at the adjournment of the Legislature.

Resolved, That his letter of resignation be entered
at length on the Journal of the House.

Resolved, That these Resolutions be sent to the
Senate for concurrence.

Prom the South Caroliam.
TRIBUTE OF RESPECT TO JUDGE GANTT.
Corumeia, Dec. 1, 1841,
An unusually large number of the Bar of the State
of South Carolina, embracing eminent members of
the Profession, from every section of the State, at-
tending upon the Legislature, and the Courts of Ap-.
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peal, this day assembled in the Court House, to take
into consideration the resignation of the Hon. Ricu-
arDp GanrrT, late President of the Law Court of Ap-
peals: whereupon, on motion of Selicitor T. N. Daw-
kins, the Hon. James Grrce, of the Senate, was
called to the Chair, and Solicitor TaoMvas J. WiTuERs ;
was appointed Secretary. ‘
The Hon. D. L. Warpraw, Speaker of the House |
of Representatives, read to the <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>