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Page 49, line 14, for eafe, read cafe.
71, line 4, from the bottom, after the words fufety
of the empire, refer to Appendix. No. XVIII.
80, at the end of the note, add, See dppendix. No,
VIII.

118, line 17, for of the party, read of pariy,
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é’“‘i OVERNMENT was inftituted for the
D4
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good of the fubjeCt; to {ecure the
peace, the happinefs, and the profperity of
the fociety : and all Governments are 10 far
defpotic, as they are perverted from thefe
principles. Unfortunately for mankind, in
looking over the map of the world, we fee
few countries, or ftates, where thefe objects
are properly attended to; or, where the
people enjoy that political rank and liberty,
which nature defigned for them.

The Britith nation ftands peculiarly dif-
tinguifhed in this refpect; blefled with a
conftitution founded on clear and generous
B principles,
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principles, where the executive and legifla-
tive powers are fo wonderfully organized,
as to have fecured to the fubject all the
advantages which flow from {ocial liberty.

To antiquity, fuch a {yftem was an object
of mere {peculation; but its excellence is
now the pride of England, and the admi-
ration of the world : its principles are drawn
from the pureft and plaineft reafon, and di~
rected to the moft important ends of hu-
manity and government ; the reftraints
which it impofes on the individual, operate
as his protection ; equal laws fecure to him
equal rights; and he lives, the free citizen

| v

of a freeftate; his property Jecured, and his

1
liberty protected, by the common intereft
which the Whole community has in their
vindication, when threatened or invaded.
One of the principal and fundamental
maxims of that conftitution is, that the
people are allowed to participate in the le=
giflative authority : and although the repre-

fenfation
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fentation is not fo general, as by fome may
be deemed confiftent with the rights of the
whole people, it will be {ufficient for us to
obferve, that it is to the Commons” Houfe
of Parliament, that thefe kingdoms are in-
debted for the freedom of the government,

and the liberty of the fubject.
Reprefentation therefore has ever been
confidered as the inherent right of every
Britifh {ubject ; they enjoy it in Britain ;
and in fettling diftant colonies, or conquered
provinces, the Britifh government has con-
{tantly acknowledged the maxim, by allow-
ing the people a reprefentative body in the
legiflature of each colony or province re-
{pectively. One province only has been
reftrained from the exercife of this privilege
—the province of Quebec—though we truft
we fhall be able to fthew, that there is no-
thing in its fituation, or in the conduct of
its inhabitants, which will juftify its being
Be fo
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{o peculiarly marked, as if unwor
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joy the privileges of Britifh {ubjects
lhere is not any t‘nng of fo much im-

portance to the inhal s of a country, as
the nature of theif goveriment. Nor iS
there any political queftion, which involves
in its difcuffion ¢onfequences more exten-
{ive, or more ferioufly interefting, than that
which refpeéts the claims to a free confii-
tution, of & peéople labouring under the op-
preffion of an arbitrary government. No
dbjetts therefore can be more {trongly en-
titled to the ferious attention and difcuflion
of the Britifh legiflature, than the com=
plaints from the province of Quebec; more
particularly as thefe complaints have pro-
ceeded from the oppreflive operation of its
own folerin act, which excluded that branch
of the Britifh empire from the exercife and
enjoyment of privileges, confirmed and pro-
teCted by the conftitution of England.
Confident
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Confident therefore that Parliament will
fully inveftigate a matter of fo great im-
portance to the honour and intereft of the

nter on the fubjeét of the
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prefent government of the province of Que-
bec, with that refpeé‘r which is due to thofe
we addrefs, and with that firmnefs which
the grievances complained of cannot bug
excite and juftify.

The province of Quebec was annexed to
the Britifh empire by the treaty of Paris in
the year 1763, when the inhabitants there-
of became fubjeét to the duty of allegi-
ance, and entitled to protection ; and to a
participation of all privileges as Britifh fub-
jects.

His Majefty’s gracious intentions for the
fecurity, happinefs, and profperity of the
inhabitants of that newly-acquired province,
were fully fet forth in his royal proclama-
tion, bearing date the 7th of O&tober 1763,
in the following words:

B g ¢ We
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“ WE have, &c. given exprefs power and
% direction to Our faid Governors of Qur
¢ faid Colonies refpectively, that fo foon as
¢ the ftate and circumftances of the faid
“ Colonies will admit thereof, they fhall,
« with the advice and confent of the mem-
“ bers of Our Council, fummon and call
“ General Affemblies within the faid go-
“ vernments refpectively, in fuch manner
¢« and form, &cj,
Thefe gracious intentions of eftablifhing
a free and liberal government in that pro-
vince, were further confirmed by his Ma-
jefty’s commiffion of Civil Governor to Ge-
neral Murray, dated 21t of November 176 3,
which recites
“ And We do hereby give and grant
¢ unto you the faid James Murray, full
¢« power and authority, &c. fo foon as the

% fituation and circumftances of Our faid

- % See Appendix, No, I,

% province,
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« province, .&c. to fummon and call Ge-
« neral Aflemblies of the Freeholders and
¢« Planters within your faid government,
« &c.*”

From thefe public and authentic inftru-=
ments, his Majefty’s fubjects, then refiding
in that province, flattered themielves, that a
free Britifth conftitution would foon be efta-
blifhed ; and they eagerly looked forward
to that period, when the troubles neceffarily
attendant on the muilitary {tate, in which
that country had fo long been held, would
ceafe; and the neceflary arrangements be
made for convening the reprefentatives of
the people.

Thefe expectations acquired new vigor,
from the proceedings of the Governor and
Council in their firft feflion, when they efta-
blifhed and conftituted the courts of juftice

for the province, by the ordinances of the
* Sce Appendix, No. II.

B 4 17th
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17th of September and 6th of November
1764, entirely after the Englifth form, and
directed the judges to decide all caufes
brought before them, according to the laws
of England *.

The people were happy to fee that the
Governor and Council, in compliance with
his Majefty’s gracious intentions, had laid
the foundation of a Britifh conftitution for
the province, in the courts of juftice; and
as his Majefty had not delegated, by any
public inftrument, any legiflative autho-
rity to be exercifed by the Governor and
Council alone, they expected that an al-
fembly of the reprefentatives of the peo-
ple would foon be called, to reconcile, in
a legal manner, the new conftitution, with
the antient laws and cuftoms of the coun-
try.. Numbers of his Majefty’s natural

born fubjects, in the mean time, in confe=
* See Appendix, No, 111.

quence
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quence of thofe public and authentic inftru-
ments, were induced, from a {pirit of en-
terprife, and in purfuit of commercial ad-
vantages, to refort to, and fettle m, that
country ; fully perfuaded that in {o doing,
they relinquifhed none of thofe privileges
they had ever enjoyed under his Majefty’s
government: but to the aftonithment of the
whole province, the Governor and Couneil
afterwards afflumed and exercifed the whole
powers of legiflating ; and pafled and iffued,
ats and ordinances, contrary to his Ma-
jefty’s exprefs orders in his commiffion to
the Governor. This occafioned a general
alarm among the people; and the old or
natural born fubjetts, imprefled with the
idea of the confufion into which the affairs
of the province would be involved, by the
operation of laws thus illegally, as they
conceived, ordained, did, in the autumn of
the year 17635, petition his efty, that he

e gracioufly plc.lud to relieve them

from
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from fuch a difagreeable fituation, and or-
der the Governor to call an affembly of the
reprefentatives of the people, that they
might have the fatisfaction of regulating
their affairs by, and obeying, laws legally
enacted and made.

As no relief was granted in confequence
of that petition, and as the diftrefs and
confufion of the affairs of the province daily
encreafed, they, in the year 1770, addrefled
petitions to his Majefty, and to both Houles
of Parliament, for the fame objects:

And again, by their petitions in the year

1773, they reiterated their complaints, and
prayers for relief to his Majefty, ard to both
Houfes of Parliament,

Such was the regular progrefs of com-
plaint from that province; and the people
certainly had every reafon te expect that the
prayers of their petitions would be granted
~—Canada had then been in full pcfleflion of
his Majefty, and under a civil government,

ten
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ten years—a period certainly fully fufficient
to haveaflimilated the Canadian new fubjects
to Britifh manners and cuftoms; to have
promoted their acquiring a knowledge of
our language, to have reconciled them to
fuch parts of the laws of England, as were
ablolutely neceffary to be eftablifhed, as

ted with and dependant on

relatively conneé
Great Britain ; and to have prepared them
for a full participation of the rights and pri-
vileges of Britifh fubjects, by a free repre-
fentation of the people.  'What progrefs
had been made in thefe neceffary objects,
how far the officers of government had fuc-
ceeded in convincing the new-acquired {ub-
jects of the fuperior advantages, fecurity,
and dignity of Britifh fubjects over thofe of
every other nation or kingdom in the world ;
or whether the neceffary pains had been
taken to effect thefe defirable purpofes, we
will not prefume to fay: the Britith legifta-
fure, however, Jlldgt‘d it expedient, in the

year




¢ 1)

year 1774, to pafs an act, commonly known

by the name of the Quebec Act, by which
a fyftem of government was eftablifhed for
that provinee, on principles very different
from the reafonable expectations the people
had entertained, in confequence of their
repeated folicitations ; contrary to their li-
berties as Britifh {ubjects ; and in no refpect
refembling the colonial government of any
other province belonging to the empire,
This act of parliament entirely revoked
and made void, the whole fyftem of laws,
by which the province had been regulated
from the eftablifhment of the civil govern-
ment, as well thofe fuppofed to be intro-
duced by his Majefty’s proclamation of Oc-
tober 1763, as all the acts and ordinances
made by the Governor and Council during
that period ; and eftablifhed another fy\i\‘ICHI,
or code of laws, no otherwife defined
the act, than generally « the laws and eif-
¢ toms of Canada,”
* This
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This entire change of 1he laws was not

o

expetted or intended by either the old or
e f

new fubjects. The former

'tamiy l'eqmi%;x;i. amendment

th fy {tem cer-
; but a total
(1 A ".}“’v‘.r_‘:".t {\On_‘

change would neceflarily create

fufion. The evil tendency of the new {yi-

tem impofed by that at, gave great and
juft caufe of alarm to his Ma ,_,iy s anclent
{ubjed

been obliged, for ten years,

ts fettled in that province; they
to obey laws
which they confidered as illegally ordained ;
and now, they would be conftrained to con-
form themfelves to laws, of which they
were totally ignorant: for, we may be al-
lowed to fay, a fyftem of laws was, by that
act, impofed on a Britifh Province, which
were very imperfectly known in England ;
and the moft intelligent among the inha-
bitants of the Province, had but a very faint
The

firt intelligence of the projeét of that a&t

idea either of their forms or extent.

arrived at Quebec at one and the fame time
with
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with the act itfelf; {fo that the people had
not an opportunity of bringing forward
their objections to the principles of the new
fyftem. It was with the utmoft furprife
they learned, that they were to be de-
prived of the privileges and liberties of
Britifh fubjects, and that they alone, of all
his Majefty’s fubjects, were doomed to fuf-
fer under the oppreflive hand of arbitrary
power. The ancient {fubjects more parti-
cularly felt the injury thereby done to
them; and, in hopes that the act might
be reconfidered, before it began to operate,
they, in the autumn of the the fame year,
1774, addrefled their petitions to his Ma-
jefty, and to both Houfes of Parliament,
praying that it might be repealed. No
reform having taken place in confequence
of thefe petitions, they, in April 1778, pre=
fented a petition to Lord George Germaine,-
then Secretary of State for the American
department, to the fame purpbfé. : Again,

in
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jefty and to both Houfes of Parliament,
praying for the repeal of that a&. And,
in 1784, the confufion being. then more
generally felt, the old and new {ubjeéts
united together in petitioning his Majefty
and both Houfes of Parliament for the re-
peal of that a¢t, and the eftabifhment of a
houfe of affembly.  This laft petition is
now lying on the table of the Honourable
the Houfe of Commons ; and it is expected
to come under their difcuffion this prefent
feflion. It is figned by upwards of 2300
of the inhabitants of the province, in which
number are all the old, and the moft re-
{pectable among the new, fubjects.

From the foregoing fhort account of the
tranfactions relating to the province of
Quebec, fince it was ceded to Great Bri-
tain, it will appear, that the conftitution
introduced in 1764, as it was then under-
{ftood, though founded on the Englifh laws,

produced
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produced great confufion, particularly in all
affairs relating to landed property, or real
eftates, (as the Englith laws did not apply
to the feudal tenures of the country,) and
thereby occafioried ruch uneafinefs of mind
among the people, becaufe they were not
allowed to participate in the legiflature by
their reprefentatives, whofe intereft and
duty it would have been to foften, recon=
cile, and affimilate the laws of the con-
querors and conquered, fo as to produce
harmony and fecurity. That the conftitu=
tion, as fettled by the Quebec A¢t in 1774,
befides depriving the people of that moft
effential privilege, impofed on the province
a fyftem of laws very impe rfectly known ;
and that the DOOp.C had conftantly and
fleadily prayed for relief, and for a proper
¢olonial government, fuch as lus Ma-
jefty’s fubjects enjoyed in all other the co-

lonies and provinces of the empire.

Whatever
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Whatever may have been the reafons
which induced government, in the year
1774, when the Quebec At was pafled, to
withhold the full participation of the privi-
leges of Britith {ubjeCts; as the Canadians
are now generally convinced of the fuperior
mildnefs, fecurity, and advantages of a
Britith conftitution ; and his Majelty’s an-
tient {ubjects, in that province, are now, as
a body, become refpectable, compared ei-
ther in regard to their number, their wealth,
the landed property they poflels, or their
general influence, we prefume no fufficient
reafons can now be given for continuing
an arbitrary fyftem in that country.
It has already prevailed too long for the
intereft of the Britith empire; as we hope
we thall be able to thew, that it has been
the caufe of much oppreflion to the people ;
that it has impeded cultivation and popu-
lation ; has greatly deprefled the trade and
commerce of that province; and has, in its

C confequences,
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confequences, been very injurious to Great
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Britain.

The Quebec At eftablifhed a Governor
and Couneil as the legiflature of the pro-
vince ; this council to confift of not more
than twenty-three, or lefs than feventeen
members ; a majority of the whole council,
leeallv led. micl

") tinx“ K)U a, 11‘)333

1t proceed to
finefs of legiflating. In confequence
of this claufe, it has been determined by the
council, that nine members (being the ma-

en, the fmalleft number li-

R 1’ > y Fag = - % 1 .
mited by the act of parlia: nent) may legif-
late : and of courfe. as everv thinoe is carric
al€ § dAllG OI Courie, as every Ling 1S Carricec
T IS R B T A e R T 1
m the council by a majority of votes, the

acts of five councillors may legally bind the
whole province. The Governor is com-
miffioned by his Majefty, and the council-
lors being recommended by the Governor,

are appointed by the King’s mandamus.

They may be fufpended by the Governor,
and removed-at his \I? f}”s pleafure. XNo

A

quahflcatlm
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qualification is required of the members of
that council, except refidence in the pro-
vince ; they may be men entirely uncon-
nected with, and ignorant of, the various
interefts of that extended province and its
numerous dependencies. Such is the le-
giflature eftablifhed by the Quebec Act;
and we will venture to aflert that no coun-
try or nation can produce a f{yftem which,
in its conftitution, is more arbitrary or de-
{potic*. Had the Governor been {olely in-
vefted with the legiflative, as he is with the
executive powers, as he would have been
accountable to the King, to the nation, and,
in fome meafure, to the inhabitants of the
province, for the propriety and necefity of
his legiflative acts, thefe would have ferved
as checks to reftrain him, from any glaring

* The political liberty of the fubje& is a tranquility of
mind arifing from the opinion each perfon has of his fafety.
In order to have this liberty, it is neceffary the [government

fhould be fo conftituted, as that one man need not be afraid
of another.

C e abufe




( 20 )
abufe of thofe powers ; but under the fy{-
tem of legiflation eftablifhed by the Quebec
A&, all idea of refponfibility is removed ;
it is the Council that legiflates ; and as the
members of it are, from its conftitution, ab-
folutely dependent for their feats at that
board, and have each a penfion or falary as
Councillor, a Governor may, through them,
opprefs with impunity*. There is no in-
centive
* Lift of the prefent legiflative Council of the Province
of Quebec
£ £

Henry Hope - roo And as Lieut. Gover-

nor = ¥,500
William Smith - 100 Chief Juftice - . 1,200
Hugh Finlay - 100 Poft-Mafter General 250
Thomas Dunn -~ - 100 Judgeof the Common

Pleas - 5C0
Edward Harrifon - 100
John Collins - 100 Deputy Surveyor Ge-

neral - 100
Adam Mabane - 100 Judgeof the Common

Pleas - 500
J.G.C. Delery - 100 And penfion 200
George Pownall = roo Secretary of the Pro-

vince - 400

Picoté

w— e
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centive to engage the members of that
Council to feek after information, Wwith a
view to the good of the community. “Fhe
welfare of the people, their eafe, their comt-
fort or happinefs, muft be only fecondary
confiderations under fuch a conflitution:

The public has no right to expect any great

%

Picoté de Belletre 100
John Frafer - 100
Henry Caldwell - 100
William Grant - 100
Paul Roc St. Ours 100
Francois Baby - 100
Jofeph de Longueuil 100
Samuel Holland - 100
George Davifon - FoO
Sir John Johnfton, Bart. 100
Charlesde Lanaudiere 100
R. A. Boucherville 100
ILe Compte Dupré 100

One vacant,

Surveyor of the roads 100
Judge of the Common

Pleas 2 500

Late Deputy Receiver
General.
Late Deputy Receiver

General.

Lieut. Col. Militia.
Half-pay Captain.
Surveyor General

Late Deputy Receiver

300

General.
Superintendant of Indian
affairs.

Superintendant General

of roads ~ 500
Surveyor of roads - 109
Colopel of militia,

degree
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degree of patriotic exertions from a body
conftitutionally fo dependant®. It cannot
be expected, that the members of that body,
from their fituations, (few of them being
concerned in commercial purfuits) thould be
fenfible of all the inconveniencies which the
prefent {yftem impofes on trade and induf-

try ; or that they can, in any great degree,

# George Allfopp, Efq. was fufpended in January 1783,
for having entered a proteft, in March 1780, againft fome
proceedings then had in the Council, as will appear by the
following copy of the letter of fufpenfion, viz.

o 1R Council Office, 9th Fan. 1783.

T am ordered by his Excellency the Governor to ac-
quaint you, that his Excellency having refumed the con-
fideration of the proteft made by you on the 6th of March
1780, and of the minutes of the Legiflative Council fub-
fequent to it, has thought propes to fufpend you from your
feat.in the Legiflative Council, until his Majefty’s pleafurg
be known.

I have the honor to be,
S
Your moft obedient humble fervant,
(Signed) J. WILLIAMS, Clerk of the Council,
The Honorable Gesrge Allfopp, Efq.

N. B."Mr. Allfopp was, fome time afterwards, removed
from his feat at that board,
'fCCI,
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feel, as their fellow fubjeéls, thofe alarm-
ing apprehenfions for the fecurity of their
property, which uncertain or unknown laws
muft ever occafion. The laws and ordi-
nances that have been enacted by the legif-
lative council, are loudly complained of by
the people; as being obfcurely worded, and
made without fufficient knowledge of the
{ubject; and public objeéts, as may na-
turally be expected under fuch a fyftem of
government, have been generally neglected.
There is not a decent eourt houfe in the
province. The jails are fmall, inconvenient,
and in a ruinous condition, very hurtful to
the health of the prifoners, and a nuifance
to the public*; and as the fheriffs are not
accountable for efcapes, the public have no
certain remedy in cafes of fraud. There
has not even been a Proteftant church erect-

ed in the province.

* See Appendix, No. IV

C 1 will
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Will any one fay, that the people are not
juﬂ_i'ﬁed in complaining of a fyftem of go-
vernment fo oppreflive and fo miferably de-
feCtive, under which their deareft and moft
facred rights are withheld ; and their pro-
perty is the fport of laws which they can-
ot comprehend ? Do thofe patriotic mem=

bers of the community deferve to be brand-
ed with the invidious name of fatious,

who have come forward to lay before his
moft gracious’ Majefty and Parliament, the
abufes and grievances that exift in a Britifh
province. We know it muft have been the
Intention of our gracious Sovereign, and of
Parliament, in pafling the Quebec A&, to
promote the happinefs and profperity of
the inhabitants of that provinee: it is there-
fore the duty of every good fubject to point
out the caufes, why thofe gracious in-
tentions have not had the defired effect;
and to propofe, for the confideration of
government, fuch meafures as may appear

moft
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moft likely to attain and fecure thefe de-
firable obje(ts.

The province of Quebec, from its im-
menfe extent, and the manner iu which it
1s fettled, would require an intelligent le-
geflature, invefted with all the powers ne=
neflary to promote, encourage, and fecure,
the various kinds of induftry and com=
merce that arife from the fifheries, agricul~
ture, and trade with the favages, for which
that country, by its climate and internal
navigation, is fo particularly well adapted by
the bountiful hand of nature*. That ex=
tenfive country, when ceded to Great Bri=
tain at the treaty of peace of 176 3, con=
tained no more than 69,000 Chriftian
foulsy., though 160 years had then elapfed

* From Cape St. Charles to the Grand Portage, follow-
ing the courfe of the waters, is 2250 miles, and from the
Grand Portage to'the weft coaft of America 2000 miles,

The fettled part of the country extends from Gafpé to
Detroit, and is 12006 miles.

+ Account taken by Governor Murray in 1764.

from
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from the time the French firft began to
fettle in it. But the French Government
had other views than the encouragement
of induftry or commercial purfuits. The

ich the “province has

rapid progrefs W
made, during the fhort period it has been
under the Britith Goverment, in confe-
quence of the fpirit of indufiry and enter-
prife which his Majefty’s old fubjects, who
have reforted to and fettled therein, have
raifed up and encouraged among the inha-
bitants, will clearly demonfirate to the Bri-
tifh nation, the growing importance of that
province. From an account taken by Go-
vernor Haldimand, in 1784, we can with
confidence affert, that the population of
that country confifts now of at lealt 150,000
Chriftian fouls, of whom about 28,000 are
of his Majefty’s ancient fubjetts who have
reforted to that country, and their defcend-
ants. The cultivation of the lands and the
objects of Commerce have likewife, during

that
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that period, furprifingly encreafed and been
multiplied. While under the French Go-
vernment, the province barely fupplied it-
{elf with provifions, even in the moft plen-
tiful years, and furnifhed, for exportation,
{carcely any thing except a few furrs, and
fometimes a few cafks of oil, the whole not
producing in any one year, more than Sorty
or fifty thoufand pounds ; whereas the annual
exports from the province may now be
fairly eftimated to produce nearly four
hundred thoufand pounds* ; and in a few years
muft greatly exceed that {fum ; and this is
all in payment of Britifh manufactures.
The extenfive fettlements which the loyal
Americans have formed, fince the year 1784,
in the upper parts of the province, though
the lands are extremely fertile, have not as

yet furnithed any thing for exportation.

* See Ap endix, No. g. Particular Account of Ex-
PP S
?oris laft year,

Befides,
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Befides, the whole trade of thofe extenfive
fertile countries, which border on Lake
Champlain, now belonging to the flates
of New York and Vermont, muft, from
the natural channel of the water commu-
nication being down the river St. Laurence,
center in Canada. Immenfe quantities of
wheat, hemp, Iumber, and other articles
may be expected in a few years from all
thefe countries, which will occafion a vaft
increafe both in quantity and value of the
exports from Quebec, and a proportional
demand for Britifh manufactures. The
whole import and export trade of the pro-
vince is, at prefent, in the hands of, and
depends on, his Majefty’s ancient or na-
gural born fubjets, and is entirely carried
on in Britifh fhips, of which a very confi-
derable number annually arrive with car-
goes, and carry away produce*. Such is

# About 150 fhips and veflels were loaded in the pro-

vince in the year 1788.
the
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the province of Quebec a branch of the
Britifh empire, though left to ftruggle with
all the difficulties of an arbitrary {yftem of
government, it has furprifingly increafed,
fince it was ceded to Great Britain, in po-
pulation and commercial refources; but
this, we affirm, has been entirely owing to

1
i

the conftant hope the people have had of
being allowed a free conftitution. And
there is no doubt but, under a liberal {yl-
tem of government, that would remove the
obftacles which the iron hand of arbitrary
power has thrown in the way of improve-
ment, which, by wife, permanent, and
wholefome laws, would renovate and give
vigour to induftry, and afford fecurity to
mercantile tranfactions ; that provincewould
increafe in its refources and produce ; would,
in a few years, furnith employment for fome
hundreds of Britifh fhips in the carrying
trade,and raife up and fupport for the Britifh

Illl‘v’y
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navy a great number of firong healthy fea~

men*,.
The legiflative council in their firft fef-
7, eftablifhed the courts

fion, in Spring 177
of juftice for the province ; viz.

1ft, A court of King’s Bench, for the trial
of criminal caufes only. In this court the
chief juftice prefides alone.

od. A court of Common Pleas for each
of the diftriéts or counties of Quebec and
Montreal. Three judges to prefide in each
of thefe courts, and two neceffary to trani-

act bufinefs.

#* But now, under proper regulations, this country may
be productive of the greateft ammncrm;ﬂ advantages to

Great Britain. The Weft India Iflands, and the Eaft
Indies, are the graves of its beft feamen ; the Northern

ire the nurferies of

American navigation and its fitheries

ource of an infinite

]

them ; and Canada may become the |

fupp}y to this nation both of men anc

an obje&t of great confideration to your Majefty’s govern-
ment, that the returns to Great Britain are all made m
raw materials to be manufactured hgre ; and that a confi-
"derable duty arifes on the export. * Dr. Marriot. Page
47.

ad. A
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8d. A Court of Probates for teftament-
ary affairs and fucceflion.

4th. They conftituted t“u"z\.:lves, ViZ.
“ the whole Legiflative Council,” to be a
Court of Appeals; and that any five of
them, with the governor, lieutenant gover-
nior, or chief jii{‘tico, thould be competent
to proceed to trial and judgment of all
caufes brought before them in appeal.

From the above eftablifhment it will ap-
pear, that" there is only one court of origi-
nal jurifdiction for the trial of eivil caule
viz. the Court of Common. Pleas. The
judges, who have prefided in thefe courts,
have feldom been men brought up to the
ftudy of the law, or who could be fuppofed
properly acquainted with the rules or prac-
tices of courts of law or equity*. We have
already faid, that the « laws and cuftoms

“ of Canada,” as eftablifhed in the provinee

* Appendix, No. 6.

of
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of Quebec, by the act of the 14th year of
his prefent Majefty, were very imperfectly
known at that time, either in Great Britain
or Canada. They have been generally un-
derftood, however, to confift of

The Cuftom of the Previté de Paris.

Such of the French King’s edi¢ts and or-
dinances as were regiftered in the fuperior
council of the province.

The Regulations and Ordinances of the
Intendants.

The Local Cuftoms of the country.

And (though on what authority we do
not know) the Roman Code, or Civil Law.

Under this definition, thefe laws will ap-
pear fufficiently extenfive and complex, to
require years of intenfe ftudy to under-
ftand them propcrly; and the acts paifed
by thelegiflative council, have greatly added
to that difficulty. This has occafioned
great uncertainty in the decifions of the
courts ; more particularly, as the judges,

not

r\
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niot contented with fuch an extenfive field,
have fometimes reforted to the Englifh law,
and even to equity, as the rule to govern
their judgments; fo that it has not been
poffible for the fubjet to know by what
law, or on what principles, his caufe has been
decided. The people have fteadily and
loudly complainec of the numerous griev-
ances introduced by the operation of the
Quebec Act; and they have, at different
times, ftated the difficulties they laboured
under in a very forcible manner.

In a petition to Lord George Germaine,
dated in April 1778, thefe grievances are
ftrongly fet forth*.

In a petition to his Majefty, dated in
Septemper 1784, from the Canadian new
fubjects, the acts and ordinances of the
legiflative council are complained of in ex-

prefs terms; and, what is more {ingular,

# See Appendix, No. VIL
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this petition is figned by fome members of
that legiflative body*.

In petitions to his Majefty, and both
Houfes of Parliament, dated in Sept. 1783,
the old fubjects ftated the grievances they
laboured under in a very pointed manner ;
and in the petitions to his Majefty, and both
Houfes of Parliament, dated the 24th of
November 1784, now under the confidera~
tion of the honourable the Houfe of Com-
mons, thefe grievances are expofed in the
ftrongeft language. They therein pray, that
they may be relieved from the ¢ anarchy
« and confufion which prevail m the laws
« and courts of juftice of the province, by
« which their real property is rendered in-
s¢ fecure; trade is clogged ; and that good
« faith, which ought to, and would, {ubfift
« among the people, and which 1s the life
« and fupport of commerce, is totally de-
¢ {troyed.”

* See Appendix, No. VIII.
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The Merchants of London, trading to
the province, in 2 memorial they prefented
to Lord Sydney, dated in January 1786s
have likewife ftated, in the moft pointed
manner, the general confufion which pre-
vails in that province¥,

Lord Dorchefter was appointed Governoxr
of that province in 1786, and arrived at
Quebec late n the month of OCtober of that
year, His Lordfhip had, no doubt, been
informed of the difiracted fituation of the
civil government of the province ; for {foon
after his arrival, he affembled the Legifla-
tive Council, and having formed the mem-
bers into different committees, he directed
them to enquire into the ftate of the laws,
the commerce, the police, &c. of the pro-
vince, and to report to him, each commit-
tee refpectively, on the fubject referred to
it. This wasa very wife meafure, and fhew-
ed that his Lordfhip was refolved to find

* See Appendix, No. IX.
De out
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sut the fource of the diffatisfaction which {o
univerfally prevailed. The Committee, ap=
pointed to report on the ftate of the com-
merce, applied by letter to the merchants of
Quebec and Montreal, « in order (as they
¢ ftate in their report to his Lordfhip) te

« obtain tlie thioughts of others more ex-

~

¢ perienced than themfelves, on objects of

®

¢ fuch extenfive concern to the welfare of
“ the province.” In confequence of this
application, the mercantile body of thefe
two cities, having corifulted together, and,
after mature deliberation, made out, each,
a report on a variety of objects relating to
the ftate of the commerce, the laws and
police of the country, they prefented them
to the Comunittee of the Legiflative Council
in January 1787. The confufion of the
laws, and the great uncertainty of all legal
proceedings, are pointedly and exprefsly
{tated therein. Thefe reports were highly
approved of by the Committee of the Le-

giﬂative
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giflative Council, and by them recommend-
ed in the ftrongeft terms to Lord Dorchei-
ter's moft ferious confideration and reflec-
tion *,

In the fpring feflion of the Legiflative
Council of that year, 1787, Mr. Chief Juf~
tice. Smith brought into the Council, a bill
to continue an ordinance that had been
pafled in 1783, for two years only, efta-
blithing the trial by jury, in all commercial
affairs, ¢ between merchant and merchant,
“ and trader and trader, {o reputed and
¢ underftood according to law; and alfo,
“ of perfonal wrongs proper to be com-
*¢ penfated in damages;” and his Honor
added to the bill certain claufes, which, he
apprehended, would operate as a cure of
fome of the diforders that had fo long pre-
vailed in the courts. This bill, notwith-
{tanding the trial by jury intended by it
was, {o extremely limited, unfortunately for

* Sce Appendix, No. XI,
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the province, was rejected by the Coun-
cil. The members who had fupported it,
with a view of providing a remedy for fome
of the many evils of the prefent {yftem,
finding their laudable intentions for the
public good thus fruftrated, thought it ex-
pedient, for their own juftification, to enter
their proteft againft the rejection of the bill
on the Journals of the Council. Their rea-
{ons of diffent, as ftated in that proteft, ef-
foctually fupport all the complaints of the
people; and from the refpetable {ituations
which thofe gentlemen, who figned it, hold
under government, furnifh ftrong proofs of
the neceflity of areform*. The party who
had oppofed, and ultimately rejected the
Chief Juftice’s bill, foon afterwards brought
forward, in the Legiflative Council, another
bill in its place. In this new bill, though
the name of jury was retained, yet the ad-
vantages which the fubje¢t derives from

# See Appendix, No. XII.
that
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that glorious inftitution, weuld have been
totally deftroyed. The reports of the ten-
dency of this new bill alarmed the mer-
chants ; and in a meeting held for the pur-
pofe of deliberating on what {teps were
proper and neceflary for them to take, on
an affair of fo much importance totheir fe~
curity, they determined to petition the
Council, praying to be heard againft the
bill, before it was pafled intoa law. They
accordingly drew up a petition to that pur-
pofe, and having prefented it on the 6th
of April, the Council appointed the 14th
of that month for hearing the argument.
On that day the counfel for the commerce
appeared at the bar of the Legiflative
Council ; and in a fpeech which lafted fix
hours, he pointed out in a very clear and fa-
tisfattory manner, the evil tendency of the
bill then before the legiflature ; he fhewed
the neceflity of afcertaining what lawg
were eftablifhed for the province by the

D 4 Quebeg
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Quebec A, that the fubject might have
fome certain rule to regulate his affairs with
fecurity ; and pointed out the propriety of
reftraining the judges» to more fixed and
determinate principles and rules of conduct,
with regard to the practice of the courts,
and to the laws and maxims which ought to
govern them in their decifions. In fupport
of the arguments he had ufed for that pur-
pofe, he cited a number of cafes from the
records, and fhewed the inconfiftency of
the courts in their judgments{o clearly, that
it aftonithed the whole audience. By order
of the Legiflative Council, he, fome days
afterwards, laid upon their table two {tates
of fasts from the committee of merchants,
containing the fubftance of the charges
made againft the proceedings in the courts,
in his fpeech on the 14th of April*, Thefe
papers had the defired effect ; the bill was

¥ See Appendix, No. XIII,

dropped ;
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dropped ; but as fo many ferious charges
had, on that day, (the 14th of April) been
publicly made againft the proceedings of all
the courts of the province, the Legiflative
Council, confidering the honor of Govern-
ment as interefted in the due adminiftration
of juftice, thought proper to addrefs Lord

Dorchefter, the Governor, thereon *,

¥ The Addrefs of his Majefty’s Legiflative Council,
May it pleafe your Lordfhip,

The extra&s from the minutes of our Journals, which
accompany this addrefs, will thew to your Excellency the
reafons and grounds which have engaged the Legiflative
Council, humbly to requeft that your Lordfhip will take
fuch fteps, as your Lordfhip, in your wifdom, {halljudgc
beft calculated to promote the ends of public juftice, and to
vindicate the honor of government, which are both fo ef-
fentially intercfted in an enquiry into the charges and accu-
fations, fo publickly brought before the Legiflative Council,
againit the paft adminiftration of juftice, in the Courts of
Common Pleas for the two diftriéts, as well as againft the
judges of the fame ; and that of inconfiftency in fome of
the judgments of the court of appeals.

Ceuncil Chamber, April 27, 14787,
(Signed) HENRY HOPE, Prefident,

In




( & )

In confequence of that addrefs, and thie
papers which accompanied it, his Excel-
lency, from that regard to public juftice which
bas always diftinguifbed his Lordflip, was
pleafed, in 2 council of ftate held in his
prefence on the 18th of May 1787, to order
the chief juftice to inftitute a public invel-
tigation into the paft adminifiration of
juftice in the province.

We thought it neceflary to ftate particue
larly the various tranfactions which pre-
ceded and gave birth to the order for an
inve{‘tigation, or enquiry, into the paft ad-
minifiration of juftice in the province of
Quebec; as the evidence which was brought
forward before the chief juftice on that oc-
cafion, by a number of the moft refpect-
sble men in that country, upon oath, many
of them gentlemen high in rank, and hold=
ing places of great truft and confidence un-
der Government, has expofed to public view
fuch a fcene of anarchy and confufion in

the
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the laws, and in the admmiftration of them
by the courts, as no other Britifh province
ever before laboured under. The minutes and
proceedings of that inveftigation were tranf-
mitted by Lord Dorchefter to the King/’s
minifters, in the autumn of the fame year,
1787 ; and we cannot doubt but thefe pa-
pers, from their great importance, have been
laid before the crown lawyers. 'They aretoo
volumirious to admit of publication; we
fhall, therefore, only take a curfory view of
the various matter that is contained in that
inveftigation, and notice a few of the many
ftriking parts of ‘the evidence therein ad-
duced. But we flatter ourfelves, that thofe
parts will be fufficient to convince the Bri-
tifh nation, of the urgent neceffity of a re-
form of the conftitution of that province ;
of the great cruelty exercifed towards the
inhabitants thereof, in having kept them fo
long under fuch a defeétive {yftem of laws
and government ; and of the impolicy of

fupporting
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fupporting arbitrary power in a province,
now the largeft and moft populous belong-
ing to, and dependent on, the imperial
crown of thefe kingdoms.

The chief juftice, as commiffioner, opened
the inveftigation in the beginning of June
of the fame year, 1787, and three members
of the legiflative council, who are likewife
judges in the Court of Appeals, were exa-
mined ; viz. the Honourable William Grant,
ibe Honourable Hugh Finlay, and the Ho-
nourable George Pownal, Efquires. Their
evidence fhews particularly the confufion
that has prevailed in the court of which
they are members; and the impoffibility of
finding confiftency in a court compofed of
fo many judges. They likewife fpeak to
the irconfiftency of the Courts of Common
Pleas. They ftate, that Englith judges
follow Englifh law; French judges follow
French law; and that fome of them follow
no particular law, but decide according to

what
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what appears to them to be the equity of
the cafe*. This is a moft melancholy pic~
ture of courts of juftice. Is it poflible for
a people to be more ferioufly opprefled,
than to be obliged to depend, for the fecu-
rity of their property, on courts compofed
of judges who differ fo materially on the
principles which ought to govern their
judgments in deciding the caufes brought
before them? The {uitor’s fortune, nay,
his political exiftence in the fociety, muft
depend on the chance of an accidental ma-
jority of judges on the bench ; of thofe who
decide by French law; of thofe who decide
by Englith law; or of thofe who, neglect-
ing all law, decide by their own ideas of
natural] equity. The Quebec Act is exprefs
in 1ts direction, that all civil aions f{hall
be decided by the laws and cuftoms of Ca-

nada ; yet the Court of Appeals decides by

* See Appendix, Neo. XIV.
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the Englith law. The judges of the Court

of Appeals form, in their legiflative capa-
city, the whole legiflature of the province;
they confider themfelves as bound in con=
fcience, in their judicial capacity, to decide
caufes brought before them according to
the rules and maxims of the Englifh law,
with a view, as it is faid, to do {fubftantial
juftice; though that law perhaps was not in
the contemplation of either of the parties
at the time of the tranfaction; yet they
do not, as legiflators, introduce that law
tnto the conftitution of the country. They;
at other times, decide on what appears to
be the equity of the cale; though, as a
court, they have no equitable jurifdic¢tion
Or powers. But, it is faid, the judges of
the courts have not been profeflional men:
however that may operate as an excufe for
the judges, it is an objet of very ferious
complaint. If the people had enjoyed their

right
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tight of reprefentation, this grievance could
not have long exifted.

Such is the fubftance of the evidence of
thefe gentlemen. As they are high in rank,
and men of the firft abilities in the pro-=
vince, their evidence furnifhes matter of fe-
rious import for the confideration of Go-
vernment, and proves {ufficiently that the
complaints of the people are well founded.

From the exertions of thofe gentlemen
in the legiflative council, as they appear fo
fully fenfible of the defeCis in the laws and
in the conftitution of the courts, the public
had reafon to expect fome reforms would
be brought forward; but as no effectual
remedy has been applied during fourteen
years fince the Quebec At began to ope-
rate, we may be allowed to fay, the {yftem
is of fuch a nature, that the legiflature, ag
it is now conftituted, cannot do what would
be neceflary for thefe purpofes.

We
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We will now proceed to the evidence
given by the advocates and lawyers Who con=
du& the canfes in the courts; whofe whole
bufinefs is the ftudy of the law, and the
rules of practice in thofe courts. From
them we may expect more pointed and le- .
gal information.

Thomas Walker, and Robert Ruffel, Efgrs.
advocates and praé‘citioners at the bar at
Quebéc,——and Fames Walker, Arthur David-
Jon, and William Dummer Powell, Efqrs.
advocates and practitioners at the bar in
Montreal, were examined. The evidence
given by thefe gentlemen is very full, and
extends to a great variety of objetts rela=
tive to the conduct of the courts. They
all agree in declaring, that the judgments
of the courts are uncertain and arbitrary ;
founded, fometimes on the Coutume de Pazis,
fometimes on the Code Marchand, fome-

times on the Roman Code, and fometimes
on
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on the Englith law; that the judges have
often fet afide all law, and ' deecided the
caufes before them according to their own
vague unfettled ideas of natural equity ;
that, the confufion created by this variety
and mixture of laws was fo great, they
could not often find out what principles
had governed the courts in forming their
judgments; that there were no fixed or
permanent rules of practice in the courts ;
that, ﬁnding the courts fo extremely vari-
able in their proceedings, they (the advo-
cates) had, therefore, as they conceived it
would apply to their eafe, cited Frenck law,
Englifh law, Roman law, and cafes in
equity ; in fhort, every law or thing which
they apprehended would, in any manner,
imprefs the minds of ‘the judges in favour of
their clients ; that, from fuch great uncer-
tainty and verfatility in the judgments of
the courts, they had found it impoflible to
give any clear or fatisfactory advice on the

} AR cafes

)




e e ———

( 50 )

cafes {ubmitted for their opinions; and
though they could have faid what law
fhould govern a particular cafe, they could
not advife what law the court might think
proper to adopt in giving its decifion.—
Fach of thefe gentlemen has cited in his

evidence a number of cafes in fupport of

(=g

thefe affertions, and contrafted them to
fhew the inconfiftency of the judgments*.
Thefe gentlemen are among the firft cha-
racters at the bar in that province; it is
their bufinefs and their duty to examine
with great care and attention the cafes put
into their hands; and from great ftudy,
long practice, and much experience, we
muft fuppofe they underftand how the law
ought to have been applied to the caufes
they have conducted. T heir evidence is
conclufive, and fully afcertains the confu-
fufion that exifts in the laws, and the great

#* See Appendix, No. XV,

uncertainty



uncertainty and anarchy that prevail in
the courts.

In addition to the evidence of thefe judges
and advocates, the whole mercantile body of
the cities of Quebec and Montreal came
forward and gave their teftimony before
the commiffioner = to the fame purpofe.
They fpoke feelingly ; as mercantile tranf-
actions, from their nature and variety, are
fubject to much litigation, experience had
unfortunately taught them, by the ruin of
their fortunes, and .perplexity of their af-
fairs, by the uncertainty introduced. into
their tranfactions, and by the uneafinefs of
mind which they endured from the dread
of litigation, the fatal confequences of ar-
bitrary proceedings in courts of law. Many
of the merchants, on that occafion, cited
cafes in which they had been interefted,
in fupport of the evidence they then gave.
They have all declared, that they could
get no clear legal advice on their affairs,

Ee and
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and that théy had heard all the lawyers
complain of the uncertainty of the laws
and of the ¢ourts. Some of them had fuf-
fered {o much from thefe caufes that they
declare they are now afraid of being ob-
liged to go into court, in any manner, either
as plaintiffs or defendants *.

We have attempted, by this {hort fketch,
to give' the {ubftance of the evidence laid
before the chief juftice on that inveftigation.
From the number of perfons examined,
the variety of objects which thefe exami-
riations ¢omiprehend, and the great num-
ber of cafes ¢itéd in the evidence to fhew
the wrong apphcation of the law, or the
contrariety’ of judgments ‘in fimilar ecafes,
the minutes of the enquiry would fill feve-
ral volumes. On that account, we have
been obliged to confine ourfelves to thefew

extraéts in the Appendix. His Majefty’s
* Appendix, No: X VI,

minifters




minifters have long been in pofleflion of
the whole proceedings and evidence, and
we prefume they are now convinced, that
the laws, as eftablifhed by the Quebec Act
for that province, are neither well under-
{tcod, nor properly adminiftered. A judg-
ment of the Court of Appeals of the 21ft
of February 1788, (three months after the
mnveltigation was clofed,) is a further con-
firmation of the uncertainty of the laws in
that country ; as it {tates and proves, that
(not a fingle law, but).a whole code of the
French law, called the .Code Marchand, has
been fometimes admitted, and {ometimes
denied to be law, by all the courts in the
province ; and the Court of Appeals has in
that judgment declared, that it never was
a part of, or belonging to, the law of that
country *.

Notwith{tanding this folemn decifion of

the Superior Court, we are aflured that

* See Appendix, No. XVII.
E 3 the
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the Courts of Common Pleas ftill perfift in
judging mercantile cafes by the Code Mar-
chand. ~~'This encourages litigation, and
occafions numerous appeals; as the party
that lofes in the Common Pleas, is fure
to gain in the Superior Court*. So
great is the uncertainty of law and juf-
tice in that province, that his Majefty’s
fubjects inftead of being relieved or pro-
tected by the courts, have been harafled
and vexed by troublefome and unneceffary
fuits ; and, what is of infinite confequence
to fociety, good faith in tranfactions and the
moral principles of the people, as the na-
tural confequence of an uncertain adminif-
tration of law, are greatly weakened .

# Of thirty caufes, carried by appeal before the council,
from the Common Pleas, during the laft twelvemonths, we
have been affured that twenty-five of the judgments have
been reverfed.

+ « That laws, in a certain degree, can change the
«« manners of a people, is not to be doubted ; becaufe
¢ their manners alter with the increafe and circulation of
«« property, on which laws have a vifible influence.” Dr,

Masriot’s Report to the King in 1773. Page 4.

The
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The great uncertainty of law in the courts,
holds out encouragement to undertake or
defend any and every thing, in hopes that
chanoe may incline the court to favour the
caufe*. It is become extremely neceflary
that Government fhould interpofe and {top
the progrefs of thefe alarming evils; for a
people once freed from the obligations of
moral principles, will never be good or
loyal fubjects.

It is thofe principles alone that render
{ociety defirable or happy; there are no

other ties among men; and all wife ftates

* Among all civilized nations, it has been the conftant
endeavour to remove every thing arbitrary or partial from
the decifion of property, and to fix the fentence of judges
by fuch general views and confiderations as may be equal
to every member of the fociety ; for, befides, that nothing
could be more dangerous than to accuftom the bench, even
in the {malleft inftance, to regard private friendfhip or en-
mity, ’tis certain that men, when they imagine that there
was no other reafon for the preference of their adverfary
but perfonal favour, are apt to entertain the ftrongeft
jealoufy, and ill will againft the judges and magiftrates.—
"Hume’s Enquiry.

E 4 and.
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and legiflatures have accordingly, with
anxious care, watched over them; and
ftrongly cherifhed and inculcated them.

The province being in this unfortunate
fituation, will any one prefume now to fay,
that the complaints the people have fent
forth, are the offspring of faction? Have
not all their petitions been conceived in de-
cent and refpectful, thongh, from the ur-
gency of their {ituation, 1n nervous lan-
guage; and conftantly pointing to one thing,
—=a reform of the confiitution? And ‘have
they not, by waiting under the preflure of
fuch accumulated difirefs for the conve-
niency of Government to bring forward
that reform, fhewn a degree of patience
that befpeaks them a dutiful and loyal
people? The {yftem of civil government,
or conftitution, eftablifhed by the Quebec
A&, has had a fair trial of fourteen years ;
and the foregoing pages will {hew, that the
affairs of the province are now in a much

more
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more confufed fituation than they were at
the time that Act was pafled. Dr, Mar-
riot forefaw and predicted, in his report to
his Majefty in 1773, the confequences that
would arife from hafty meafures in f?;ttlixlg
the conftitution of that country *,

For the firft ten years after the Quebec
Act was pafled, the members who com-
pofed the legiflative body confidered them-~
felves bound by their oath of office, not to
difclofe or make public any matter brought
before, or agitated in, the legiflature 4. All
hopes of wifdom in the aéts or ordinances
by them enacted, were by this {trange opl-
nion completely deftroyed; for how could

they make good and wholefome laws with-

* This latitude (alluding to his Majelty’s reference to
the law officers being general) is the more neceflary, be-
caufe, if hafty and ill digefted regulations thould be adopted
he evils
already felt by your Majefty’s Government wil] encreafe

1

beyond the power of remedy., Page 49,

upon any miftaken notions of men and things;

1 Sec-Appendix, No. VII,

out
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out information? and how was it poflible
for them to procure the neceflary and full
information, if they dared not dilclofe

objeéts on which they wifhed to be
informed ?

The Chamber of the Legiflative Council
of Quebec was as clole and impervious as the
Divan at Conftantinople ¥. And though the
members do not now confider themfelves
obliged to conceal what paffes in the Legit-
lature ; yet the public, as the door of the
Council Chamber is f¥ll fhut againft them,
can only learn through. the imperfect me-
dium of common rumour, what laws or
alts are at any time agitated in the Le-

(,L ure

# Legiflative Council, February 14, 1780. Motion
by Mr. Grant—¢ Whether a Member of Council, alting
“ in his legiflative capacity, may not take a copy of fuch
¢ papers as are laid before the Board by his Excellency the

(Governor, or any other perfon, in or der deliberately, in

¢ his cabinet, to inftru&t his mind, and form his opinion of

3

tted to him.” Voted, and refolved in

From



S

From the eftablifhment of civil govern-
ment until lalt year, the province was di-
vided into two great diftricts, or counties,
namely, the diftri¢t of Quebec, and the
diftri¢t of Montreal. The fettlement of a
great number of loyalifts, at the extremities
of the province, fince the year 1784, ren-
dered thefe diftri¢ts too extended and un-
wieldy. To remedy the inconvenience oc-
cafioned by the great diftance* of fome of
thefe new fettlers from the feats of juftice,
and on purpofe to encourage thefe fettle-
ments, his Excellency Lord Dorchefter, in
confequence of an ordinance of the Legif-
lative Council of the goth of April 1787,
authorifing him to that effect, did, by pro-
clamation, bearing date the e4th of July
1788, confiitute and erect, from and out of
the two difiricts of Quebec and Montreal,

five new diftriéts, viz.
The diftrict of Gafpé, in the Gulph of
S§t. Laurence, taken off the diftrict of Quebec.
The

//\
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The diftrict of Lunenburgh, above Mon-
treal, taken off the weft end of that difiriét.
The diftric¢t of Mecklenburgh, to the
weft of Lunenburgh.
The difirict of Naffau, to the weft of
Mecklenburgh. This diftrict includes the
fettlement oppofite Niagara.

The diftriét of Hefle, to the weft of Nai-
fau. This diftrict ‘includes the fettlements
about Detroit, and all the lands weft of Ni-
agara to the Pacific Ocean;

And his Lordfhip conftituted a Court of
Comamon Pleas, and named and appointed
judges, juftices of the peace, and other ne-
ceflary officers, for each of thele new dil-
tricts; but unfortunately for the people
who inhabit them, neither they, nor the
judges appointed to prefide in the courts of
Jaw, have any knowledge of the laws of the
province. The laws of France which, by
the Quebec Agt, are declared to be thelaws
of the province, are all written and pub-

lifhed
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lilhed in the lariguage of that kingdom ;
but the fettlers in thefe new diftri€ts are
totally una(‘quaintcd with that language.
The natural confequence of this peculiag
{ituation 1s, that in thofe diftri&s where the
new appointed judges have opened and held
courts, they have decided all the caufes
brought before thep, accordnw to the prin-
ciples of the Englith law, in dire& contra-
diction to the Qu(-bec A&, which enaéts,
that « in all matters of controver{y relative
 to property,or civil rig hts, refort thall be
“ had to the laws and cuftoms of Canada,
“ for the decifion of the fame.”

The judges who were appointed for the
diftricts of Gafpé and Hefle, fenfible of their
incapacity and inability to difpenfe juftice
according to the laws and conftitution of
the province; modeftly declined his Lord-
fhip’s commiffions. Thefe two diftricts
therefore remain without any law. The
mercantile tranfaclions, in thefe two dif=

tricts,

(&
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tri&s, exceed g50,000l. annually ; and there
is not a court in either of them to compel
a fraudulent debtor, to do what is juft. In
fhort, the whole province is without any
certain law ; and is therefore in the very
worft ftate of civil fociety.

We have, in the preceding pages, at-
tempted to delineate the principal features
of the {yftems of government under which
the province of Quebec has been held, un-
fortunately for its inhabitants and for the
empire at large, fince it was ceded to Great
Britain in 1763; by which its population
“has been impeded ; the progrefs of agricul-
ture retarded’; the valuable fifheries on its
coafts much neglected ; its general com-
merce greatly opprefled ; and the civil and
political liberty of the people abfolutely de-
ftroyed.

It feems to be a general maxim in the po-
litics of all nations, that the fame princi-

ples of government ought to extend to, and
pervade
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pervade all the dependencies of an empire;
and though it may be neceflary for the ge-
neral good, to reftrain in certain cafes, the
actions of certain claflfes, or of certain dif-
tricts or provinces ; yet that fuch reftri¢tions
ought in no wife to injure, even with re-
gard to fuch diftri¢t or province, the ge-
neral governing principles of the empire.

The different provinces and colonies of
France are all governed by the fame prin-
ciples; by a Lieutenant General or Gover-
nor, an Intendant and Parliament ; (which,
in the colonies, is called a confeil fuperieur)
though almoft every province of France has
different laws, cuftoms, and ufages. Every
kingdom therefore being uniform in the
principles of government through all its
dependencies, it will fellow of courfe, that
the inhabitants of any difirict or province
from whom thefe general principles are
withheld, will confider themf{elves as more
injured and opprefled than their fellow-

fubjetts,

(G
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flbjects; which will tend to leflen that

confidence in, and refpect for, the govern«

—y

ing powers, which are fo neceflary to give

-

energy and vigor to government. It has
been aflerted, that diftant provinces ought
not to have fo much general liberty as the
parent {tate *; this we fuppofe, however, can
only mean with regard to their commerce
or manufactures ; but if it is meant, that
all foreign dependencies ought to be go-
verned by arbitrary, or defpotic {yftems,
we will venture to aflert, that from the na-
ture of the Britifh Conftitution, fuch a {yf-
tem cannot long exift in any of her depen-
dencies ; or produce any real advantage to
the empire: for, as it is not the practice, or
policy of the Britith government; to keep
large ftanding armies in the provinces, it is
on that account, more neceffary, by a liberal

* Itis well known, that the inhabitants of the French

colonies enjoy a much greater degree of liberty than their
7
fellow-fubjeéts living in France.

confii-
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conftitution and mild adminifiration, to fe-
cure the affections and confidence of the in-
habitants ; and by that means intereft them
in the {upport of government and defence
of their province; for nothing can give
{trength and energy to the government of a
diftant province, but the confidence of the
people. But if the people confider them-
felves deprived of privileges they think they
have a right to enjoy, that confidence muft
be weakened. It thewsa great want of ge-
nerofity and equity in thofe, who, them-
felves enjoying all the advantages which
flow from a free conftitution, can, notwith-
ftanding, propofe an arbitrary fyftem of
government for their fellow fubjects: but,
perhaps, living in a free country, and pro-
teted by equal and permanent laws, they
are ignorant of the great oppreflion and in-
juftice that prevail under arbitrary {yftems;
they, perhaps, do not know, that few in-
ftances of oppreflion committed in a dif-

F tant
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fant px’*ovince,‘ ever are, or can be brouglit

forward to the public view in the govern-

ing country, on account of the inability of

the fafferets to bear the expence of follow-
ing the great delinquent, and the little hopes
they can entertain of fucceeding in their
complaints againft him. Ft is certainly an
object of great importance to {he fafety and
firength of every gover nment, to conciliate
the minds and affections of the inhabitants
of a niewly-acquired or conquered province
to the changeé of thieir government and al-
Jegiance; and this furely, under the Britifh
empire, cannot be effectuated in a more cer-
tain or ealy manner, than by allow ing them
the full enjoyment of the privileges of Bri-
tifh fubjects, ane thereby making them f{en-
{ible of the great advantages they have gain-
od. " %We have feen in the conduct of the
inhabitants of the Ifland of Minorca, the
fatal confequences of not attending to this
maxim. That ifland was fubject te the
Britifl
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Eritifh government near cighty years ; but
as no care appears to have been taken to
change the language or manners of the
people ; as they had not been allowed to
participate in the privileges of Britith fubs=
jects, they never perceived any peculiar ad-
vantages they enjoyed as {fubjects of the
Britifh empire; and therefore in 1756 and
1780, ‘when that ifland was attacked, {carce-
ly any of them {tood forth in defence of the
Britifh government. Such are the wretched
effects of arbitrary government, that eighty
years could not fecure the confidence of the
people, and intereft them as fubjects in
the national honor, welfare and proipe-
rity!
Although the inhabitants of the province
of Quebec have, from the general tendency
of the Britifh government to a mild admi-
niftration, enjoyed a certain degree of civil
liberty ; yet thiey have been, from the pecu-
liar nature of the {yftem of their govern=

Fa ment,

i)
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ment, entirely deprived of all political k-
berty*. A more full enjoyment of thefe
effential privileges has been the conftant
prayer of all their petitions; and particu-
larly of thofe now before the Houfe of
Comimons. The objeéts prayed for in their
petitions, may be reduced to the following

heads:

# In countries where every member of the fociety en-
joys an equal power of arriving at the fupreme offices, and
confequently of direCting the firength and fentiments of
¢the whole community, there is a ftate of the moft perfect
political liberty. On the other hand, in countries where
a man is, by his birth or fortune, excluded from thefe of-
fices, or from a power of voting for proper perfons to fill
them,, that man, whatever be the form of the government,
or whatever the civil liberty,. or power over hisown.actions
he may have, has no thare in the government, and there-
fore lias no political liberty.—Prieftly on Government,,
page 15. Andagain,. page 54. If all the political power
of this country was lodged in the hands of one perfon, and
the government.thereby changed into an abfolute govern-
ment, the people would find no difference,. provided the
fame laws and the fame adminiftration, which now fubfift;.
were continued: but then the people, having no political
liberty, would have no fecurity for the continuance of the
fame laws and the fame adminiftration.
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1ft. An elettive Houle of Affembly, or
reprefentatives of the people.

ed. That the Members of the Legiflative
Council receive no {alaries as councillors.

gd. That the Habeas Corpus act, and the
other laws of England relating to perfonal
liberty, be made a part of the conftitution.

4th. That trial by jury in civil caufes be
likewife made part of the conflitution ; and
that nine out of twelve may return a ver=
dict.

sth. That the antient laws and cuftoms of
Canada, relating to landed property, mar-
riage {ettlements, inheritance and dower,
be continued in force in the diftri&ts or
counties of Quebec and Montreal, as they
are at prefent bounded: as thefe two dif-
tricts contain almoft the whole of the lands
granted on feudal tenures, and inhabited by
French Canadians.

6th. That the Englifh laws be eftablifhed
generally in the new counties, or diftrits of

F o Gafpé,

J
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Galpé, Lunenburgh, Mecklenburgh, Nal-
{au, and Hefle; as thefe diftricts are almoi
entirely inhabited by his Majefty’s ancient
or natural born fubjects.

5th, That the laws of England, relating
to commercial affairs, be eftablifhed for the
vhole country.

gth. That the criminal laws of England
be continued as at prefent in force in that
province.

Thefe are the principal heads of thefe

nt itions ; and we hope 1t will not be faid,

that thereis any thing unreafonable or 1m-
- 1. T f ...... - - ) Al ~XT 1
Proper, any itli\xf,“ actious or that may be
deemed party work, in praying for: the
1CCTIICU rt J Ol K, i } z) ng 101

ablithment of a government fo nearly
refembling tho fe of all the other de spenden-
cies of the empire.

The political and relative {ituation of that
pmwince has undergone a great alteration,
fince the Quebec Act was pafled. A very

great number of his Majelty's a1 1clent  or

o
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natural born {ubjects have eftablifhed them-
felves in the province fince that period; a
more extended commerce has occafioned a
greater comxmmiczztion, and formed more
intimate connections between the ancient
{ubjects and the French Canadians ; and the
more enlightened among the latter have
row, in a great meafure, adopted the mode
of thinking of the ancient fubjects with
refpect to civil government. The internal
regulations for the province finge the treaty
of peace of 1783 are become of much
greater importance to the colony and to the
cmpire.  In .fhort, if we were to admit
that the Quebec At was proper in the
year 1774, we may neverthelefs now affert
with conhde:-_cc that it is repugnant to, the
interefts of the provingce, and dangerous to
the fafety of the empire. We have already
faid, and we repeat 1t, that the Legiflative
Council, as eftablifhed by the Quebec’ Act,
has not the power and cannot be fuppofed.

E 4 tQ,
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to contain the knowledge neceffary for the
legiflature of fuch an extended province ;
and, that the arbitrary fyftem of govern-
ment which has fo long prevailed has great-
ly retarded the progrefs and improvement
of that country : but this has ever been the
confequence of oppreflion *.

The petitions now before the Houfe of
Commons are {igned by all the old fubjects,
and, by a very numerots body of the moft
refpectable among the new or French Ca-
nadians, in the diftricts of Quebec and Mon-
treal. That fome oppofition fhould appear
againft the reforms prayed for in thefe pe-

titions cannot be confidered as extraordie

% I conceive that no laws in the detail, can be well
formed for any country, but by a legiflative body upon the
fpot ; becaufe fuch a body beft knows its own wants, and,
how to find the means, and how to apply them. The co-
lonies of Georgia and Nova Scotia were long drooping un-
der a military government; the extraordinary improve-
ments of them, from the moment they have been permitted

to make laws for themfelves, is a conclufive argument.—

Dr. Marriot’s Report, page 34.

nary;
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nary ; private intereft, or felfifh views, have
often prevented the wifeft and moft advan-
tageous reforms. Unanimity of fentiment
In a nation is a thing not known in hiftory;
What country was ever unanimous on any
one point or principle ?

To prevent, in fome meafure, the per=
nicious effects of falfe reports on the objects
of the reforms prayed for, and, for the in=
formation of the public in general, the Com=
mittees named and appointed to carry for-
ward and fupport thefe petitions publifhed
them, with a few remarks on the feveral
claules thereof, in the French language and
diftributed them all over the province *.

Thofe who have taken the lead in the
pretended oppofition to the reforms prayed
for in thefe petitions are principally of that
clafs of the people who call themfelves gen-
try; but we flatter ourfelves that their re-
prefentations will not have much influence

% See Appendix, No. XIX,
with
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legillature ;.  more parti

with the Britith
cularly as they -are'co yfufed and contradic-
tory. 1t is . evident they muft have been
gt reatly em baraffed

morials, to fave appearances: with the pub-

in framing their me-

lic; for, though they have declared that

they are a«"ram{'t the reforms, they have at

the fame timpe prayed for tlie enjoyment of

all the objefts of thefe rdonns i a very

pointed manner.

In a petition to his Majefiy, dated n
Auguft 1783, they fay,— Que votre tres
« oracieufe Maj 1efté, toujours attentif a_pro-

« curer-le bonheur du peuple-foumis a fon

¢« empire, voudra bien nous etre favorable,

et nous admettre fans aucune diftin¢tion,

+ Rut the Seigneurs and Noblefle by virtue of their fiefs,

and the officers .and nobles by patent, who have fervedin the
French troops, are, the one too In C"z‘[“‘q'i'“x[}.xf, and-the

t
other too miferable, in point of property, to meci rit any dif-

tin&ion by trials, or, in the nature of the m;lmhment. To

> to form an argu-

compare them to Britith T’« ers womd be
. Mazrriot’s }upm(

ment of rxdxuxl and not of reafon. Dr

page 64. -

ac
ts)

« {ous
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¢ fous -quelque forme de gouvernement

€<

qu’il lui plaira d’etablir en cette province,

\ -
1

% a-la precieufe participation des graces,
¢ ides. droits.. des..ofvileses-et des :

aes aroits, a€s privieges et des prero=
“ oatives, dont jouiflent dans toutes les
’ % [ . WA E Y
« parties du globe, tous les fideles. {ujets

In another petition to his Majefty dated
784, they fay,— Le {econd,
Gracieux Souverain, etoit, que

» forme de gouverment quil

‘¢ Majelté d’etablir en cette

¢ province, vos fujets Canadiens Catholi-
“ ques jouiffent indiftinctement de tous les

¢ privileges, immunités et prerogatives dont

N TN PR B » e S e et e
“ les {ujets DBritanniques jouiflent dans
* We requeft that your moft gracious Majeity, who is
inclined to promote the happinefs of all the people
I s : i
s ol

{ibject to. your empire, will favourably hear us, and ad-

without any diftinétion, under whatever form of
government your Majefty may be pleafed to eftablifh in
rovince, to a precious participation in all the favours,

s, which all your Ma-

ry part of the world.

¢ toutes

=
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@ toutes les parties du globe foumifes a
« yotre empire*®.”

Thefe are the prayers of this pretended
oppofition. The petitions now before the
Houfe of Commons do not afk for any
thing more than the rights and privileges
of Britith fubjects. It is evident therefore,
that thefe counter petitions as they are
ealled are only fo in name, for they agree
in fubftance with thofe under the difcuffion
of Parliament. Further, in a petition they
addreffed to his Majefty, dated the 13th of
O&ober laft, they fay,— Nos demandes, :
« Augufte Monarque, fe reduifent a confer-
« ver nos Loix municipales, mais qu’ils

« foyent firiCtement obfervées ; quil y ait

# Our fecond requeft, moft gracious Sovereign, was, that
wnder whatever kind of government it fhould pleafe your
Majefly to eftablifh in this province, your Canadian Ca-
tholic fubjets may, without any kind of diftin&ion, enjoy
all the privileges, immunities, and prerogatives which
Britilh fubje&s enjoy in every part of the world under

yOur Majefty’s government.,

s¢ dans
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s dans le confeil—legiflatif de notre pro-
« vince, un nombre proportioné de veos
¢ Joyaux fujets Canadiens*.”

The petitions before the Houfe of Com=
mons pray in as firong terms as the above,
that the municipal laws of the country, re-
lative to landed property, &c. may be pre-
ferved ; but thefe counter petitioners de-
fire to have more Canadians in the legifla-
tive council, and that they fhould be taken,
we fuppofe, from among the gentry. This
would, no doubt, greatly add to the wif-
dom of the legiflative council !

A memorial they gave in to Lord Dor-
chefter, dated the gift of December laft, con-~
tains the following paragraphs ;—“ Notre
“ religion, nos loix de proprieté, notre

“ furet¢ perfonelle, voila ce qui nous inter-

* Our demands are confined to the prefervation of our
municipal laws, and that they may be ftriétly adminiftered ;
likewife, that there thould be in the legiflative council 2
proportionate number of your Majefty’s loyal Canadian
fubjeéts,

« efle,
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et offe, et ot dont nous pouvons jouir plus
« amplement par le bill ‘de ‘Quebec; une
«« chambre d’affemblée nous repugne par
«les confequences fatales qui- en reful-
¢« teront. Pourrions nous nous flatter de
« conferver long temps comme Catholiques
¢« yomains les memes prcmgativcs que les
«¢ {ujets Proteftants dans une affémblée de
« reprcfentants?  Ne viendroit il point un
«« témps ou la preponderanee de ces derniers
« influeroit contre notre poftérité*:” And
again=—* Nous-dirons, my Lord, avec con=
§ ﬁancczlvomkaexceﬂcncc,quel%&wogaﬁon
¢« de plufieures de nos loix, et l'alteration
« guant au forme, qui fouvent, et trop fou=

* Qur religion, our laws rélafive to property, our per-

fonal fecurity, thefeare the objeéts which intereft us; and

which ‘we can amply enjoy under the ‘Quebec Bill.: A
7y &

Houfe of Aflembly difgufts us, becaufe of the fatal confe-

quences which may refult fromit. Can we flatter our-
{elves to preferve for any length of time as Roman Catho-
lics, the fame prerogatives with the Proteftants in a houfe of
reprefentatives? 'Will not the time come, when the weight

of thefe faft will operate againft our pofterity ¢

¢ vent
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¢ yenten ont detruit les fonds, trop preci-
“ pitament faites depuis le bill de' Québes,
‘“ nous ont alarmé ; que c’elt une des mo-
“ tifs qui ‘ont ‘engage les Canadiens 4 re-
¢« prefenter aux pieds du Tréne, dans I'in=
 tention feulement de remedier 4 ces incon-
“ verierits, Voulanteviter de tomber dans
“ le plus grand malheur, nous ofons nous
“« repofer fur la bienfaifance de votre excel-
“ lence qui nous a fi long temps protegée
“ et efperer que vous voudrés bien vous in-
“ terefler aupres de fa trés excellente Ma-
“ jeft¢ et fon augufte parlement, pour ob-
“ tenir la permiffion de retablir toutes ab-
¢ rogations precipitées de nos loix, et ar-
« reter toutes alterations ulterieures et fu-

“ tures*,”
By
* With confidence, my Lord, we will fay to your Ex-

cellency, that the abrogation of feveral of our laws, and

the alteration of the forms which often, and too often, has

deftroyed the {pirit of them, too precipitately made fince the
Quebec Bill has taken place, has greatly alarmed us---that
1s one of the motives which has engaged the Canadians to

petitior.\

()
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By thefe quotations from their petitions
and memorials, the true grounds of oppo-
fition may eafily be difcovered. They feel,
as every perfon in that country does, that
the great grievance in the prefent {yftem of
government in that Province, is the want of
a proper legiflature, and that from this
fource all the anarchy and confufion of the
laws proceed. They have in confequence
complained openly, and in exprefs terms,
of the Legiflative Council*. Both parties,

petition his Majefty, in the hopes that thefe inconveniences

might be reQified---with a view to prevent our falling into
greater diftrefs, we truft in your Excellency’s goodnefs,

who has fo long proteted us, that you will be pleafed to
endeavour to obtain of his Majefty, and of Parliament, per-
miflion to re-eftablifh all precipitate abrogations of our laws,
and to prevent all alterations in future.

* On the fecond obje&t we have to remark, that not-
withftanding the favour which your Majefty has granted to
your Canadian people, in preferving their municipal laws
to.them, they have enjoyed them very imperfeétly, and the
reafon is, that two-thirds of the legiflative Council, being
compofed of ancient fubjets, theirinfluence preponderates,
and they change and alter our laws as they pleafe, and re-
latively for their own interefts,

therefore,



( 81 )

therefore, have united in complaining of
the improper and defeltive {tate of the le-
giflature ; and both parties have likewife
agreed in praying for a reform of that body,
and for the enjoyment of the rights of Bri-
tifh fubjects, of which reprefentation in the
legiflature is one of the moft important.—
But the great danger thefe Counter Memo-
rialifts affect to apprehend from a Houfe of
Affembly is, that the Proteflants will have
the greateft influence in that Houfe ; this, we
prefume, will not be confidered as a good
argument again{t the Houfe of Reprefenta-
tives by the Britifh nation. The Proteftants
will, for their own intereft, be careful in
enacting laws to promote the general prof-
perity of the Province. They poflefs near-
ly one half in value of all the feigneiuries of
the Province (thofe belonging to his Ma-
jefty and the religious communities ex-
cepted) and befides, the whole mercantile
and floating property of the Province be-

G longs
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longs to and depends on them ; they are
therefore too much interefied in the welfare
and profperity of the Province for any dan=
ger to be apprehended from their poflel-

legiflative powers.

fing a large fhare of the leg
(tated in a memorial

refter, dated the 1t

But thefe pretended fears exift perhaps
only in the minds of a few of the indivi-
duals who were principally concerned in
framing thefe counter Petitions. Their con-
1?;~quoncc in the fociety may perhaps be af-
fected by a free {yltem of government,
that of the Canadians in general
muit be greatly advanced.

t

Such is the nature of

he oppofition made

to the reforms prayed for in the conftitution

of the Province of Quebec. We cannot

{uppofe that much confideration will be

given to the reprefentation of people whe
# See Appendix, No. XX.

are
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are {fo inconfiftent with themfelvés: They
ftile themfelves the Oppofers of the Re-

form ; and every one of their petitions and

eft reafons fot®

memorials contains the {‘trong

it.
Ve cannot fuppofe it poflible that a peo=
ple, unlefs deceived by falfe reports or
alarmed by imaginary dangers, can ever be
induced to pray for a continuance of {la=
very and arbitrary power. The Canadians
are as fond of liberty and as warmly at-
tached to it, as any people in the wotld ;
though having never enjoyed it conftitu-
tionally, they may be unacquainted with
the principles that protect and fupport it.
Liberty is congenial to the feelings of all
mankind ; and the fecurity which flows from
a free conftitution to both political and ci-
1

vil liberty, contributes great

y towards
bringing forth the powers of the human
mind, and to the encouragement of the in-

duftry of the people ; but no confiitution

G o can
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can be called free where the people are not
allowed to participate of the legiflative au-
thority by their reprefentatives¥ : This is
the great criterion of freedom ; and itis ex-
tremely natural for all Britifh fubjects, as
they know the value of it, to firuggle for
fuch a valuable right. Great Britain has
conftantly acknowledged this principle in
the conftitution fhe has granted to all her
Colonies ; and by that means has rendered
them more flourithing and profperous than
thofe of other nationsf. As all parties,

% Asin a free ftate, every man who is fuppofed a free
agent, ought to be his own governor; fo the legiflative
power fhould refide in the whole body of the people. But
fince this is impoffible in large ftates, and in {mall ones is
fubjeét to many inconveniences, it is fit the people {hould
a&, by their reprefentatives, what they cannot act by them-
felves. Montefquieu, Vol. I. page 1gzx.

+ As men are fond of introducing into other places what
they have eftablithed among themfelves, . they (meaning
Great Britain) have given the people of their Colonies the
form of their own government ; and this government, car-
rying profperity along with it, they have formed great nae
tions in the forefts they were fent to inhabit,

Montefquieu, Vol. I. page 390.

therefore,
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therefore, agree in complaining of the pre-
fent legiflature of the province, becaufe it
is compofed of a permanent council only,
and the members of it are, from its confti-
tution, confidered as in too dependant a fi-
tuation, we hope no material objection can
be raifed again{t a Houfe of Reprefentatives
for the province*. The legiflative alls of
that body will be liable to the difcuflion and
diffent of the legiflative Council, which will
be entirely named by his Majefty ; and the
acts, when agreed on by both, will not have
the force of law, unlefs ratified by the Go-
vernor ; and after all, they will {till be fub-
jet to the revifion of his Majefty, and to
be rejected, as in his wifdom he may fee

* When different legiflative bodies fucceed one another,
the people who have a bad opinion of that which is fitting,

may reafonably entertain fome hopes of the next; but,
were it to be always the fame body, the people upon feeing
it once corrupted, would no longer expe&t any good from
its laws ; and of courfe they would either become defpe-
rate, or fall into a ftate of idolence.

Montefquicu, Vol. I. page 193.

Gg proper.
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proper. We cannot perceive any danger
that can be even apprehended from a body
over which Government will have fo many
checks; and a Houle of Reprefentatives
converfant in the refources of the country,
and poflefled of the powers neceflary for
improving them in their whole extent, muft
give firength and energy to Government,
and will prefent to the province the plea-
fing profpect of fecurely enjoying political
and civil liberty, and of quickly rifing n
value and importance to Great Britain.

Ve difclaim every ‘idea or intention of
party in difcufling thefe points, or in pre-
pofing ar recommending any fyftem, eor
any part of a {yftem, to the confideration
of Government. We have undertaken it
on the broad bafis of reciprocal benefit te
the parent {tate and to her dependancy ;
and we hope we have not deviated from
that line. A Britifh province labouring
under the oppreflion of a fyftem of laws

and
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and conftitution of government not adapted
to its fituation, nor well underftood, and
praying to be allowed to participate in thofe
privileges which their fellow fubjects enjoy
in all the other parts of the empire, ought
{urely to roufe the patriotic zeal of all the
virtuous part of the nation. It is the caufe
of liberty and of humanity ; and on that
account {tands forcibly recommended to the
attention and {upport of the Britifh {fenate.
To them the Province appeals, as being
the guardians of the rights of all the fub-
jects of the empire ; and it is from them the
Province expeéts relief. “Why fhould that
Province be the only one belonging to, or
dependant on, the crown of thefe realms,
doomed to labour under the heavy hand
of arbitrary power? It is contrary to the
Britith conftitution, and a dangerous inno-

vation.
If the Britifh fenate ever countenances
the eftablifhment of 2 arbitrary power in any
G 4 the
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the moft diftant of her fettlements, thefe
principles vill fpread, and may at laft attack
even Britain herfelf ; for if the little finger
is allowed to mortify, the contagion will
{oon {pread over the whole body.

It cannot be expected that the people
will be fatisfied without a liberal {yftem of
rovernment, and re puhntuw 55 in the le-

-iflature. They have, by their petitions,

go o9

{tated . their grievances to his Majefty and
to Parliament, with firmnefs and modera-
tion. By a fteady perfeverance in purfuit
of their rights and privileges, they have now
the profpect of having their petitions {foon
brought under the difcuflion of the Britifh
fenate; and they cannot doubt but they
will receive that relief which they merit,
from having fo long patiently endured fuch
accumulated oppreffion. They hope that
his moft gracious Majefiy, and Parliament,
will fee the propriety, the policy, the j juf-
tice of giving to that provincea liberal con-
ftitution,
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; as not any thing fhort of a houfe

' yrefentatives, can ci’fb&ually cure the
driorders which have fo long prevailed and

:ave taken fuch deep root in that country;

reftore that confidence in government,
nd produce that harmony, which are {o
neceflary to the public

Schools and ,{“‘1 naries for the education

ol remad) 11eh want
o1 3oat;1 are mucin wan

ey b4 e $3 £iexaes Al g
Tt (‘ Q’(,D"-.u;.f)‘l from  tnat

vas { o diforaced +h
Of 1”'101 ance ”11 C.l l'hb H) iong g aiigraced tne

province: There are no proper court houfes
poor houfes, infirmaries, or houfes of cor-
re€tion, in the province ; the prifons are in
a ruinous fituation, and the markets not
properly eftablifhed ; the police of the
towns is-in a very imperfect {tate; the high
ways are at times almoft unpaffable ; bridges

re become neceflary in many places to fa-
cilitate communication ; and money is want=
ed for all thofe important objecls.

Under

(SN
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Under a liberal {yltem, the hands of go-
vernment will be ftrengthened, the people
would feel themfelves interefted in the fup-
port of it, and in the prefervation and de-
fence of the province ; agriculture would be
improved ; that, and the fifheries extended ;
and the general commerce of the province
greatly encreafed ; the demand for Britith
manufatures augmented ; and employment
furnifhed for fome hundreds of Britifh fhips:
"The province would rife in importance and
population, and become the envy of the
late Britifh colonies, now the United States ;
and Britain would fave a confiderable {um
now drawn out of her trcaﬁu’y annually
for the payment of the officers of the civil
government of that country. We are con-
fident that to procure thefe advantages,
and to fecure the privileges of Britons, to
a Britifh colony, the whole powers of the
Britifh fenate will be exerted; that that

patriotif m
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patriotifm which has {o often fhone with
benignant {plendor in that auguft body,
will find itfelf agreeably employed in refcu~
ing the inhabitants of the province of Que-
bec from their prefent deplorable fituation ;
and we truft, that a government will now
be eftablifhed for that province, on fuch
permanent and fixed principles, as may call
forth the unceafing gratitude of its inha-
bitants, and convince them, that their own
comfort and happinefs and that of their
pofterity depend on an union with, and
fubmiffion to, the imperial Crown and Par-

liament of Great Britain,

APPENDIX.
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APPENDEXD NGt

Ezxiraét from the King’s Proclamation, dated
»th October, 1463,

o E have thought fit te publith and de-

clare, by this our Proclamation, that
We have, in the Letters Patent under our
Great Seal of Great Britain, by which the {aid
Governments are conftituted, given exprefs
power and dire€tion to Our Governors of Qur

£¢
L 43
£¢
€<

*¢ faid Colonies re{pectively, that fo foon as the

¢ ftate and circumftances of the faid Colonies
will admit thereof, they fball, with the advice
** and confent of the Members of Our Council, fum-
mon and call General Affemblies within the Jfaid
Governments refpetively, in fuch manner and form

““ as is ufed and direcled in thofe Colonies and Pro-

““ vinces in America which are under our immediate
“ government ; and we have alfo given power to the
Jaid Governors, with the confent of our Jfaid Coun-
cily and the Reprefentatives of the People, [o 1o be
Jummoned as aforefaid, to make, conftitute, and
ordain .Laws, Statutes, and Ordinances for the
€ public peace, welfare, and good government of Our
¢ faid Colonies, and of the people and inbabitants

“ thereof,
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§¢
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thereof, as near as may be agreeable to the laws
of England, and under {uch regulations as aré
ufed in other Colonies 3 and in the meah time,
and until fuch Affemblies can be. called

aforefaid, all perfons inhabiting in, or refort-
ing to, Our faid Colohies, thay confide in Qur

%

Royal | proteftion for the enjoyment of the be
lai

1d :
for which l‘,!‘;rf(v‘f-f. We have given pOWer,
under Qur Great
Our faid Colonies refpectively, to ere&t and

nefit of the laws of Our Realm of Eng

to the Goverhots of

conftitute, with the advice of Our faid Coun-

cils refpectively, Courts of Judicature a
Public Juftice, within our faid Colonies, for
the hearing and determing all caufes, as well
criminal as civil, according to law and equity,
and as near as may be, agreeable to the laws

of England, with liberty to all perfons who

sav think Ll""""“" vec rrieved bv the {en=
may thinis tiClilitivis ricved DY tne 1Cik

tence of fuch courts in civil cafes, to appe: al,
ander the ufual limitations anc ] reftritions, to
Us in Our Privy Council.”

J

APPENDIX,



APPENDIX. No. II.

Claufe in General Murray’s Commiffion of
. - “

21 Nov. 1763.

“ AND Wedo hereby give and grant unto
you the faid James Murray, full power
and authority, with the advice and confent of
our faid Council, to be appointed as aforefaid,
{o foon as the fituation and circumftances of
Our faid Province under your government
will admit thereof, and when and as often as

need thall require, 0 fummon and call General
Alfemblies of the Freebolders and Planters within
Jour government, in {uch manner as you in your
difcretion fhall judge moft proper ; or accord-
ing to fuch further powers, inftru&ions, and
authorities, as thall be at any time hereafter
granted ot appointed you under Our fignet or

hgn manual, or by Our order in Qur Privy

Council.”

APPENDIX,
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APPENDIX. No. IIL

Claufes in the Ordinances of 17t Sept. 1 26 4y

¢ IN this Court (the fuperior Court) his Ma-
L
]J’t\ g Chief Juftice prefides \wfh power and

£€ aq4¢]

authority to determine all criminal and civil
¢ caufes agreeable to the laws of England, and
¢¢ ¢o the ordinances of this Province.”
A court of Common Pleas was alfo eftabl 1ﬂ1cd
with liberty to appeal to the King’s Bench where

3

the matter in conteft was above 20l

Claufe in the Ordinance of 6th Nov. 1764,

hereby ordain and declare, that until

Doth |
the tr:‘at':} day of Auguft next, the tenures of
lands, in refpect to fuch grants as are prior
to the ceffion thereof by the definitive treaty
of peace, figned at Pauis the ioth of Fe-
¢ bruary, 1763, and the rights of inheritance,

.,

as practifed before that period, in fuch lands

% and effe@ts, of any nature whatfoever, accord-
“ ing to the cuftom of this country, thall re-
% me.m, to all intents and purpofes the fame,
¢ unlefs they fhall be altered by fome declared
(13

and pofitive law.

And
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Claufe in Mr. Hey’s Commiffion of Chief Fufiice,
dated 2 5th Sept. 1766.

¢ And the faid pleas, actions, and fuits, and

¢ every of them, to hear and determine in man-

““ ner and form aforefaid, doing therein that
which to juftice doth belong and appertain,
according to the laws and cuftoms of that part
of our kingdom of Great Britain, called Eng-
land. And the laws, ordinances, rules and
regulations, of our {aid Province of Quebec,
hereafter in that behalf to be ordained and
made.”

€c

€<

(13

€¢

(13

(14

€C

APPENDIX. No. IV.

Prefentment of the Grand Tfury at the Court of
King’s Bench, beld at Montreal, 2d Sept.
1%782.

THE Jurors of Our Lord the King, for the
body and diftri¢t of Montreal, do prefent, that
the Jefuits College, or that part of it which for
many years paft hath been appropriated and ufed
for the common gaol for this diftrict, 1s very
infufficient for the purpofes of a civil prifon, is

H in
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in a ruinous condition, and is become a nuifance
to the public, and dangerous to the health and
lives, as well of the perfons confined therein, as
to others his Majefty’s fubjedts.

That it is infufficient for the purpofes of a ci-
vil prifon, will appear on confidering that there
are but three fmall apartments, into which are
put prifoners of both fexes, and every denomi-
nation, whether for debt, breaches of the peace,
or the moft flagrant crimes: and on the repre-
fentation of the Sheriff of the diftriét to their ho-
nours the Judges of the Court of Common Pleas,
of the infufficiency of this prifon, they have
thought proper to order that execution thould
not iffuc againft the perfons of debtors who by
the laws of the province may become fubject to
imprifonment.

Eighth Article of Report by Committee of Mer-
chants of Montreal, to the Committee of Le-
giflative Council. Dated 23d Jan. 1787.

THE want of a proper gaol for this diftrict
has long been complained of, and at divers times
has been reprefented by different Grand Juries,
as well at the Courts of Oyer and Terminer, as
in the inferior Courts of Quarter Seflions ; but
hitherto no remedy has been applied. The

= houfe,
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houfe, which at prefent {erves for a gaol, confifts
of four very fmall rooms, in which are frequent-
ly confined promifcoufly perfons of different fexes,

and for very different degr

of crimes. The
unfortunate debtor cannot have a room to him-
felf ; nor can the malefactor, when preparing for
the other world, be accommodated with a place
of retirement to deprecate the wrath of the of-
fended Deity. The infufficiency of the gaol, in
point of fecurity, occafions a guard of foldiers
to be kept in the lower part of it ; and even with
that precaution, many atrocious offenders have
efcaped, infomuch, that the Sheriff of the dif-
tri&t has refufed to confine debtors, unlefs the
profecutor agreed to take upon himfelf the rifk
of an efcape. The fituation of this infufficient
gaol heightens the fufferings of the perfon whom
the law dooms to imprifonment, offends every paf-
fenger in the warm feafon, and is a nuifance to
the neighbourhood, being without thofe conve-
ite to carry off the filth accumu-
lated by the want of them.

niences requif

a2 Extraét
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Extraét from the Report of tke Commiltee of
the Legiflative Council, to Lord Dorcbhefier,
appointed to report on the Laws, dated 11th

Fan. 178%.

Suitable Juftice-Halls and Prifons—the latter,
both at Quebec and Montreal, being in a condi-
tion neither confiftent with humanity to the pri-
foners, nor fafety to the Sheriffs or the public,
and having been repeatedly prefented as infuffi-
cient by the Grand Juries of both diftricts.

APPENDIX No. V.
Exports from Quebec 1788.

200,358 bufhels wheat
9,868 barrels flour
135,775 quintals bifcuit
1,770 buthels oats
881 bufhels peafe
11,972 buthels flax-feed
5,987 pine and oak plank
69,004 pine boards
401,972 oak ffaves, and heading
211,310 thingles
13,700



13,700
1,528
1,22

8o
660

705

( for )

hoops

fhook cafks

pieces {quare oak timber
mafts and bow{prits
calks {almon

quintals cod fith

horfes

cafks Canada bal{fam
:)?){3::3} effence of {pruce
pounds ginfeng

pounds adianthum nigrum
tons feal oil

quintals pot and pearl afhes
pounds whalebone

buthels cranberries

onions

dozen hand{pikes

beaver {kins

martin  do.

otter do.
mink do.
fither do.
fox do.
bear do.
deer do. in the hair

pounds drefled deer leather
mufquath fkins
razoon do.

k3 7,06q
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9,060 cafed cat do.
2,161 open cat do.

9,621  wolf do,
13,680 elk do.

438 wolvering do.

35 panther do.
175 feal do.
1 weazle

2,794 pounds caftorum

Cuftom-houfe, 101h November, 1788.

Shipped from the fifbing pofts within the Pro=
vince, in the Gulpb of St. Laurence and
Streights of Belle Ifle, the Reports of which
never come to the Cuftom-houfe of Quebec—
about

80,000 cwt. dried cod fith
8,000 tierces of falmon
goo Dbarrels of herrings

11,000 feal fkins
800 tons of oil

About 10,000l. value of furs, and

fome whalebone.

Imported



Imported into Quebec in 1788, from the Cuf-

tom-houfe Books.
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40
3

208

95

273
596
96,850
1,350
1,079

Liquors.

puncheons of rum

do. of Britith brandy
do. of melafles
pipes

hhds. wines

barrels

hhds. of porter

Sundries.
large hhds. } Moufcovade
barrels and tierces fugar

boxes chocolate
cafks cocoa

s } coffee

hhds. refined fugar
chefts of tea
bufhels of fal

tons }
chaldrons

catks

e

g
L
3ritifh coals, fay in all

2.600 tons coals.

b
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APPENDIX, No. VI

Eztraét from a Proteft by Geo. Allfopp, Efg.
Member of the Legiflative Council of Quebec,
in Council, 6th March, 1%780.

L IT muft be allowed, that there is a manifeft
wart of order and regularity in the Court of
Common Pleas; the firft judges or prefidents
of thofe courts not being verfed in the {cience
of the law, or the ufage of courts of judicature,
confequently cannot be fuppofed capable to form
or keep up proper regulations for that end; nor
do they confine themfielves to rules of law, but
occafionally decide on the equity of the cafe,
contrary to the letter of the law ; the impropriety
whereof cannot be better defined than in the
words and language of a law officer of refpect-
able authority, in his obfervations on the former
Court of Common Pleas, of which the prefident
of the Legiflative Council, and the three judges
of the Common Pleas, now of the council, were
members,

¢ But how vague and uncertain their proceed-
ings, as a court of equity, muft be, without one
eflablithed maxim of equity in the court? how

ill
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il calculated to preferve (what it certainly was
not intended to preferve) an ancient {yftem of
laws, which were to be admitted or'rejeéted upon
motives of equity, adopted by gentlemen who
merit however no other imputation, than the
want of education in, or acquaintance with,
courts of law or equity, and the confufion in
which fuch decifions muft necceflarily be in-
volved, are matters upon which, I think, I need
not enlarge ?”

Since the Quebec A& took place, little or no
beneficial alteration has happened in the pro-
ceedings of thefe courts; on the contrary, the
only defirable parts of the former f{yftem have
been taken away, the fubje@ has been deprived
of the benefit of juries in actions for perfonal
injuries ; the merchant of the decifion of caufes
by the law of merchants, and according to the
laws of England, heretofore in ufe, prior to the
introduction of the Quebec Bill; and no pofitive
law, no fived or eflablifbed ruie to fupply thofe de-
fetts.  The courts, now fole judges of the fact,
and of the law, in all cafes, and though gene-
rally unaquainted with law, and particularly with
the laws of commerce, are left to their own
judgments ; confequently their decifions are too
arbitrary, and their power too unbounded to
tally with the principles of the Britith conftitu-

L]
10N
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To prove thefe affertions, it will be confi-
dered, that the laws and (‘[.'/)(),%Z.Y 0][ CLZ?Z(ZHZE which

form the moft imperfelt fyffem in the world, for a
commercial people, have, in matters of trade, been
fince exploded in France, and the Code

band introduced -in all their towns in its
i'icad. Canada, before the conqueft of it by his
Majefty’s arms, had little or no trade of confe-
quence, except that of the India Company for
furs, who monopolized almoft the whole ; and,
therefore, nmuably not having fo great occafion
for the Code Marchand, or jurifdiction confulaire,
it was not introduced into this country.

APPENDIX, No. VIL

Exiract from a Petition delivered to Lord
George Germaine, Secretary of State for the
American Department, 2d April, 1778, by the
Canadian Merchants then in London.

T

I'HE Ordinances '!:Ltcly made by the Gover-
sor and Council in aid of the French law, have
contribured to mcrcaié the general diffatisfac-
tion, kThiJ Council, when only twelve mem-

e ot P Ly | i ' ot ol
s were prefent, ,MJ\ cach of them bownd oy
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an oath of [ecrecy, proceec Wl to make laws with-

n
I
out requiring the lcz

% 7
1t information, aad with the

y o o b on ST f 2 O
moft total difregard of an application from the mer-

wh ' nds of general uti-

ived of the mer~
ordinances fur-

er matter of complaint, becaufe of the
terms in which they are mpw fJe u’, of the

APPENDIX, No. VIIIL

Extraét of a Petition from the Canadians to bis
4 e

AL 1y ) y i o Q
A’«Atl (’/[) 17 A.(j(’[/\’u‘il.r’l,./ 1-,:"‘)»1._(.

SUR le fecond objét, Sire, c’eft que non-ob-
ftant la faveur que vous avez accordée a votre

1

peuple Canadien, en le confervant dans fes loix
municipalles, il n’en jouit qu’ imparfaitement, et
la caufe derive de ce que le Confeil Legiflatif,
etant compofé aux deux tiers d’anciens fujéts,
ces derniers ont toujours la préponderance et font

des ch angements, et alterations a nos loix, gmm bop

Jeur femble, et relativement a leurs interéts,
APPENDIX.




APPENDIX, No. IX.

Extraét from a Memorial of the Merchants of
of London (trading to Quebec) to Minifiry,
dated the 24th fanuary, 1786.

THE prefent code of laws, if the mixture of
French and Englith laws may be fo called, not
being well underftood, the execution of them is
fubjet to much difficulty and uncertainty ;
among other inconveniences, perfons often claim
the right of both, and take the advantage of
that which beft fuits their purpofe; by thefe
and other means, the payment of debts are
evaded, and right and property is rendered un-
certain and infecure. The loffes the Britith
merchants have fuffered from this evil, within
the laft three years, has occafioned the ruin of
many; and fuch is the prefent want of confi-
dence and want of credit in confequence of
thefe difafters, that common ruin and general
. diftrefs muft enfue, if fome effectual remedy be
not, immediately applied.

From the petition delivered laft year to the
Right Honourable Lord Sydney, figned by
upwards of 18co of the principal inhabitants;

from
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from the letters lately addrefled to us from the
committee of Quebec and Montreal on this {ub-
je€t, (copies of which are hereunto annexed,)
and moreover, from Our own knowledge, and
the particular information Our conne&ions in
that country afford Us, We are clearly and unani-
moufly of opiniony that for the relief and redrefs of
thefe evils, and the many other defects of the prefent
conflitution of that government, a provincial legifla-
ture, or houfe of affembly, eftablifbed on the fame prin-
ciples as in every other Britifh colony in America,
will be effeftual.

We are equally confident, that it is the earneft
wifb and defire (whatever may have been reprefented
2o the contrary) of the principal as well as the ge-
nerality of the inhabitants of the province, both old
and new fubjeils, (and to which the loyal refugees
have alfo added their teftimony by petition) to
be governed by Britith laws, 70 be made and admi-
niftered according to the Britifb conflitution ; they
found their claim to it, not only as Britith fub-
jects, but under his Majefty’s {pecial proclama-
tion of the 7th O&ober, 1763.

We conceive no other form of government will fa-
tisfy and quiet their minds, fecure their rights, and
protet Our property. We, therefore, feel it Our
duty to recommend, in the moft earneft manner, this
meafure to his Majefly’s minifters, as the moft effen-
lal for the fecurity and profperity of this wvaluabie

province ;

=
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province 5 and, that that obnoxious and impolitic
law, the act for fubjecting the Britifh fubjects of
Canada to a government fo repugnant to the
ideas of Britons, and the Britith conftitution,
and which was fo often cried out againft, as one
of the caufes of the defection of the neighbour-
ing colonies, may no longer difturb the peace of
the loyal fubjects of this province.

APPENDIX. No. X.

Extraét of a Letter from George Allfopp, Efq.
Member of the Legiflative Council, to Lord

7 7

George Germaine, datea agth Oétober, 1780.

¢ TITQ NAalaf
¢ HIS Majelt

mifinformed when their information is the re-

y and his minifters will ever be

(13

¢ refult of enquiries made by interefted perfons,

¢ or from thofe who fhall affociate with, and

¢ take up their {yftem from particular charac-

ters linked to each other. Your Lordthip
will pardon me if I obferve, that it is a fatal

(43
£5

¢ truth, in my humble apprehenfion, that fuch

has been too much the cafe, with refpet

to the information the Crown has unhap-

pily received from this province.”
APPENDIX,
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APPENDIX. No. XL

TLhe following Articles are from the Report of
Merchants of Quebec to the Legiflative Coun=
cil, dated 6th fanuary, 1787.

Article X. The King’s Proclamation of O&o-
ber 1763, promifed the future fettlers in this Pro-
vince thc benefit of the laws of England; thofe
laws were accordingly introduced by an ordinance
of the Governor and Council in Sept. 1764,
but unfortunately abrogated in all civil caufes by
the a& of 14 Geo. IIL. ch. 83, which flatute, in-
flead of remedying temporary abufes, introduced grear
evils, particularly to the trading intereft of the
nation. The merchants in England, and thofe
of this Province;« have feverely felt the effe@s of
laws, to which they were utter ftrangers, the
principles whereof are anti-commercial altoge-
ther. The cuffom of Canada is a fyflem fo imper-
fett, that the decifions in the Courts have become ar-
bitrary, and deflitute of uniformity. 'The Court of
Montreal differs in its prattice as well as decrees,
in fome points of law, from that of Quebec; both
Courts agree in not m/zﬁ,nm* themfelves to rules of
law, but occafionally decide on the equity of the cafe,
contrary-to the letter of the law. 'Thus the cuflom

of
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of Canada, the general laws of France, the Ro-
man code, and in fome commercial points, the
laws of England have been reforted to; but the
moft dangerous of all [ftems is that of the decifions in
equity, of Courts firictly conflituted as Courts of Latw,
gwithout the ordinary rules, principles, and maxims of
Gourts of Equity to govern them. This ver[atility in
the decrees of the Courts of Law alone, calls aloud
for a folid [iftem of laws, and furely no better. can
be reforted to than the laws of England, to goverin
the property of Britifb [fubjelts. The imports and
exports of the Province, being upwards of half
a million a year, and from the nature of the pro-
perty liable to be more affected by the laws of
the country and the practice of the Courts than
any other, We therefore recommend a re-intro-
duction of the common and ftatute laws of En-
gland, as the general rule for the decifion of all
matters of controverfy relative to perfonal pro-
perty and civil rights, in all perfonal actions
grounded upon debts, promifes, contracts, and
agreements, whether of a mercantile or other na-
ture. And alfo concerning wrongs proper to be
compenfated in damages, with an exception to
the ftatutes regarding bankrupts, and other local
laws, hereafter to be explained as inapplicable
to the fituation and circumftances of the Briti(h
Colonies in America in general, or this in parti-
cular; with an exception alfo to all real actions

and
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and controverfies refpecting the titles of land,
and the tenure, defcent, alienation, incumbrances
and fettlements of real eftates, and the diftribu-
tion of the perfonal property of perfons dying in=
teftate, in which his Majefty’s new fubjeéts are
moft interefted) for the decifion of which, except
in cafes hereafter to be mentioned, refort thould
be had to the laws and cuftoms of Canada, but
that juries thould be granted in all Courts hav-
ing original jurifditions, if demanded by either
party, in all real and perfonal actions whatever.
Article XI.  The defefts in the practice in
the inferior Courts, as pointed out in the obfer-
vation on the/ laft article, have made their way
into the Court of Appeals, which, for thefe eight
years laft paft, has laboured under a great difad-
vantage, namely, that of not having one gentleman
bred to the [eience of the law, prefiding or fitting in
that Court, in order to explain the lato, and pointout
the errors in_the proceedings, if amy, to the other
members. Indeed it is much to be lamented there
do not prefide in all the Courts regularly-bred
profeffional men, capable of condu&ing the bu-
finefs with propriety and difpatch. The great
number and flu¢tuation of the members of this
Court, muft alfo of neceffity embarafs the deci-
fions and create delays. If this Court was in its
conftitution affimilated to that of others in' his
I Majefty’s
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Majefty’s Colonies,  we humbly conceive shat the
alterations would be beneficial to the fubject.

Concluding clayfe.—In general, and upon the
whole of thefe obfervations, which we have hum-
bly offered, may be collected the utter impofiibi-
lity of governing this Province, as a Britith Co-
lony, and promoting its profperity, without a
power exifling fomewhere of levying inland taxes,
and providing for ufeful vegulations.

This confideration we- humbly fubmit to the
Honourable Committee of Council, and refer
them to the petition we had the honour to tranf-
mit to his Majefty and: both Houfes of ' Parlia-
ment twa years ago, for. granting a Houfe of Af-
fembly to his Majelty’s. faithful fubjects of this-
Province; a copy of which accompanies this Re-
port.:

Ezxtraét from Report of the Merchants of Mon-
treal, to the Legiflative Council, 28d fan.
1787.

Upon the whole of the obfervations which.we
have humbly offered; may be colle&ed: the utter
impoffibility ‘of  promoting the welfare of this. Pros
vince; as a Britifly Colony, under the prefent [iflem:of
pgoveraments
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This confideration we fubmit to the Honoura-
ble Committee of Council, and refer them to the
petition we had the honour to tran{mit to his Ma-
jelty and both Houfes of Parliament two years
ago, for granting a Houfe of Aflembly to his
Majefty’s faithful fubjects of this Province, a copy
of which accompanies this Report.

Extraét from Report of Committee of Legiflative
Council on Commercial Affairs, to Lord Dor-
chefter, dated egth Fan. 1787.

On the 6th January, the merchants of Quebec
delivered their opinions and reprefentations on 2
variety of objeéts of commercial and political re-
gulations, to which they have annexed a copy of
a petition to his Majefty, tranfmitted to the Right
Hon, Lord Sydney in the {pring of 1785.

On the 27th January, the magiftrates and mer-
chants of Montreal delivered their opinions.

In both of thefe they have deeply and accurately
treated, and judicioufly reafoned on the aflual fitud-
tion and warious interefis of the Province.

We thould therefore be wanting to them and
to your Excellency, if we did not annex and recom-=
mend their reprefentations to your Lordbip’s moff fé-
vious confideration and refleCtion.

I2 APPENDIX.
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APPENDIX. No. XII.

FErtrails from a Proteft made in Legijlative

Council.  Quebec, ——, ¥787.

DISSENTIENT,

Firfi. Becaufe the refufal to commit the Bill,
implies a difapprobation of every part of it, as
incapable of being fo altered as to retain a fingle
claufe, and amounts as clearly to a rejection of
every paragraph of it, as if each had been {epa-
rately voted te be ftruck out ; and it was {o ex-
plained and underftood, and that intention avowed
by every {peaker againft the commitment. .

Secand. Becaufe the regulations for the admi-
niftration of juftice in all the Courts of Com-
mon Pleas, as well as: in the monthly Court of
Appeals, were {o obvioufly expedient in the eye
of mere abftra’t theory, as to require only to be
rcad to be approved, and might bave been con-
tended for by the Judges, without any difparage-
ment of charalter or office ; and ferved for no
mean defence againflt the clamours and complants to
wwbich Courts, where the Fudges find both lawo and
faly are obnoxious; and efpecially in fuch a country as
thisy where they hold the mighty power of fettling the
gueftion, what was or was not, the cufiom and ufage,

as
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as well as the law, of the Colony antecedent to the
conqueft.

Third. Becaufe one of the beft fecurities for
the permanent duration of the privilege granted
by the ftatute, commonly called the Quebec A&,
to his Majefty’s Canadian fubjecs, is their ready
manifeftation of a corre{pondent liberality to his
Majefty’s native-born fubjets, through the voice
of that legiflature which the ftatute ereéts, and
of which his Majefty has conftituted fo many of
the Canadian gentlemen to be members. The
Bill pointed to a meafure for thewing fuch a dif-
pofition, without the fmalleft infringement of the
benefit granted by the Britith Parliament to them-
felves ; and it had fucceeded, if only one of them
had given his voice for the commitment, the
queftion being decided by the Chair,

Fourth. Becaufe the poftponing the relief
which, according to this Bill thé Governor was
to be enabled to afford to the American Loyalifts
fettled in our frontiers, to us appears inconfiftent
with the interefts of the Crown, and repugnant
to every motive of found policy, as well as the
fympathy we ought to have for thofe, who with
{o much honour to themfelves, have facrificed
every confideration of private intereft to their
faithful affection to their fovereign and the Bri-
tith caufe, and to whom, as fubjects of .tried loy-
alty and men of arms, this Province may be one

I3 day
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day obliged to look for its protection and de-
fence; to fay nothing of what it became the
King’s fervants here to have done, for fufferers
of fuch diftinguithed merit, in obedience to the
royal commands, communicated to General Hal-
dimand by 2 letter from Lord North.

Fifth. Becaufe the Bill was framed 7o heal the
divifions and animafities which bave fo loug [ubfifted
in the Golony to its difgrace and detriment 3 and, we
are fearful, that the rejection of it will not only
raife a {pirit, which as a party one in the trite
came of felfifh ambition and avarice, for petty
confequence, place and profit, is always con-
temptible, and though fometimes harmlefs, 1s
neverthelefs. to the laft degice dangerous in a
country.of mixed nations, habits and languages,
where the name of the party, if the conteft refpecis the
Jubflantial interefls of the crown and nation, will be
changed into the [erious difcrimination of loyal and
difuffecteds

And we are the more anxious for the general
harmony, as thefe difcords, by encreafing the de-
bility of the Province, predifpofe it to become
the theatre for the malignant machinations of the
internal malcontents of Great Britain, and the
hoftile views of foreign powers.

Sivth. Becaufe without [ome, regulations, 1o quict
the murmurs againft the courfe of adminiflering juflice,
wwhich bas obtained. kere for years paft, expreffed

in
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in the Reports on our table from the wmagifirates and
merchants of the Province, and the complaints to
the King’s minifters by the merchants of lion-
don, the commerce and fettlement of the Colony cannot
advance in the courfe neceffary. to give it [irengthy. for
its own fecurity, and to cover the two other Pro-
vinces, fortunately to all of them, committed to
the wifdom and vigilance of the noble Lord,
who is fo well difpofed and qualified to raife
them to fafety and profperity, if their own cheer-
ful co-operation fhall not be wanting.

e lament, therefore, the lofs of this Bill as
embaraffing, if not defeating, the provifions ex-
pedient for the interefts of the crown, as' un-
friendly to the commerce of the nation, as dif-
trefling to the loyalifts who have fled to our bor-
ders for refuge, and have the moft unexception=
able claim, at leaft, to legiflative regulations for
their comfort, as tending to diftraét the minds of
the inhabitants with jealoufies,: to- the reducing
of the force of the Colony, and, as the confe-
quence of all, the expofing of it to the opera=
tion of foreign principles, {moothing the way to
ai invafion. - AND THIS PROTEST WE WMAKE in
vindication of ourfelves to his Majefty; and his
Reprefentative, and with the fincereft defire to
preferve the tranquillity of the Province, and the
interefts of every order of men in i, proteftants

and catholics, by all the means' that may confift
14 with
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with our duty to the crown, and a warm and
affeCtionate regard for the weal of the Britifh
empire,
Quebec, 19th March 1787,
Monday, g o’clock, A. M.
(Signed)
Wirriam Smita, Chief Juftice.
Hvucn Finvay, Poft Mafter General.
Epwarp HArrisox.
Jouxn Corrins, Deputy Surveyor General.
Georce PownaLL, Secretary of the Province.,
Hewry Carpwere, late Dep. Receiver Gen.
WiLrram Granr, late Dep. Receiver Gen.
Samver Horranp, Surveyor General.
Sir Jorn Jomwsrtone, Bart, Super-Intendant
of Indian Affairs,

APPENDIX. No. XIII,

Extraft from Paper laid before Legiflative
Council 18th April 1987, by the Committee
of Merchants,

THAT the Freuach laws, as faid to be ef’ca-.b
blifhed, and as propofed to be continued, are
wholly inadequate to fecure the peace and profperity

7
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of the King’s watural born f[ubjefls refiding in the
Province 5 or wifely and juftly to protett and govern
commercial rights ; or to hold out as the means
(but would prove a powerful bar) to population.

That under thefe laws, our civil rights are un-
unknown, and property is infecure.

That infinite injury has arifen from holding the
mercantile interefts and rights to be governed
and adminiftered in the King’s Court by fuch
laws.

That the merchants in London, trading to this
Province, had complained to the King’s mini-
fters of thefe evils, and of the ruinous effedts
that attually had arifen, and the confequences
that muft arife, from fuch a {yftem or code of
laws, and had prayed for relief.

That the King’s new fubjes, the Canadians,
in the year 1773, when they petitioned his Ma-
Jefty to obtain a fecurity in their property and
pofeffions by the known rules of their ancient
laws, at the fame moment implored his Majefty
equally to extend his proteéting hands and care
to his natural-born (ancient) {ubjes.

That the conftitutional principle of coloniza-
tion, in every modern empire, is the extenfion to
Jackh colony of the national laws for fecuring the
perfonal rights of the natural-born fubjeés.

That fuch would be the only wife and politi-
gal means ta populate this extenfive colony, to

increafe
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. increarfc its commerce, fo Improve its utility
and fubordination to Great Britain, and in-that,
and by thofe laws, to render.the people wealthy,
numerous and happy.

That the legal and judicial conftrution given
in this Province upon the Quebec Act was, that
it fully introduced the general edicts and ordi-
mances of France, and the cuftom of Paris, as
ufed and exercifed during the French govern-
ment as the only rule in his Majefty’s Courts for
deciding civil rights between all his Majefty’s
{ubjeéts, old and new.

That the judgments of ihe faid courts were nok
snade upon fuch rule of prevailing law, either in uni-
formity admitting or rejecting the edicts or or=
dinances, or the articles-of the euftom of Paris ;
and did at times admit ¢ithery and at. times rejeft
both, and adopt the Englifh flatute-and common
law, as the law to adminifter fubflantial juftice :

That this uncertainty in the judicial proceed-
ings and judgments of law, and in the exercife of
ajudicial authority not founded in the law of the
province that legally ought to prev: ail, and there-
by legiflating, will ftand prov ed upon enquiry
into the feveral cafes ftated at the Bar of the
Council, and others, which your petitioners are
ready to adduce

That there was not that effential uniformity in
the judgments, and rcvuhrn:y in the procecd~

.1ngs

o
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ings of the faid courts abfolutely requifite to fe-
cure the rights of the fubjedt :

That thofe evils were manifeft, and ruinous
to the King’s fubjects; that they refulted from
the caufes which the propofed bill would net
only continue, but infinitely increafe :

That from want of certainty in the rules of
right, and of known laws fuited to the intereft
of the nation and its commerce in this province,
infinite diftrefs had fallen on the King’s fubjects,
and had occafioned great difturbance in their
minds;

That the laws proper to be eftablifhed were
thofe of England, in perfonal and civil rights;
¢/pecially between all his Majefty’s ancient {ubjects
in any commercial cafe.

Eztraét from Papers laid before Legiflative
Council, by the Council for the Commerce.
goth April 1787,

AND further, on the part of the petitioners,
by a variety of proofs to thew and {upport the
charge of an wnfit adminifiration of juftice in bis
Majefty’s conrts in this province, to wit, the Courts

o 3 3
of Common Pleas, holding cognizance of caufes
above and under ten pounds fterling ; and, by
fully exhibiting the judicial proceedings of the

{aid
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faid Courts, to thew the want of order, rule, re-
gularily, certainty, and the great delays and procraf-
tination therein, and to make appear the infecurity
of civil rights, and the difire/s of his Majefty’s
{ubjelts under the prefent laws, and the powers ex-
ercifed in the adminiftration of juftice by his
Majefty’s faid courts.

APPENDIX. No. XIV.

Being Extralts from the Evidence given be-
Jore the Commiffioner for the Invefligation into
the paft Adminiftration of uftice in the Pro-
vince of Quebec.

Extract from the Evidence of William Grant,
Efq. Member of the Legiflative Council, and
one of the Judges in the Court of Appeals.

Anfwer X1, Yes; Ihave read pleas, declara-
tions, anfwers, and reafons of appeal, where
both French and Englifh law were cited as appli-
cable.

Anfeer XML, The Canadian judges, from their
reajoning, 1 believe, generally give their judgments
on French lows, and what appears equitable to them.

There



There are of the Englifh judges in the Court of Ap-
peals, who do not pretend to underftand the
French law, or law books ; their decifions, there-
fore, muft be given on their ideas of the Englifh laww,
or on the fenfe of the principles of equity arifing out
of each particular cafe.

The Englith gentlemen, who underftand both
languages, have always, in my opinion, made up
their judgments either on the laws of Canada ; that
1s, the written cuffom of Paris, and fuch judg-
ments, ordinances, and declarations of the in-
tendants and fuperior council, and ediéts, ordi-
nances, and declarations of the Kings of France,
as in their apprehenfions were introduced into,
and applicable to the ftate of, the colony antecend-
ant to the conqueft, or upon Englifb laww and fla-
tutes, as the juftice of the cafe required. Decifions
on real right, fince the Quebec A&, kawe, or
ought to have, been governed by French law ; many
mixed and perfonal attions, particularly perfonal
a&ions of a commercial nature, have been and
muft be decided by Englifb lato and ufage, or partici-
pate, to do juftice, of Englifh and French.

Anfwer XVIII. The Court of Appeals con-
fits of twenty-three members, Canadians and
Englith ; any five of whowm, with the governor,
lieutenant governor, or chief juftice, make a
Court of Appeals; each member gives his vote
or voice on ecach caufe, beginning with the

youngeft
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youngeft ; and the majority of votes decide it.
The Fudges of this Court, as of the Gommon Pleas,
{the Chief Juftice excepted,) have not béen pro-
foffionally bred to the law 5 therefore, it is not Sur~

prifing that judgments of courts, fo compofed, and fo

fubtuating, fhould be contradillory. I do not believe,
that any court in the province bas laid dowwn, or efta-

blifbed by its judgments, the law to govern commer-
cial mz‘z’pegumzl actions in all cafes.

Anfwer XIX. * The gentlemen of the bar have
appeared to me much embaraffed to advife their
clients, of the law which the courts would adopt to
decide perfonal actions, and ftill more fo to af-
certain the law that would or ought to govern the
points of practice. The ordinances of the pro-
vince, the code civil of Louis XIV. in 1667,
commercial laws of France and of England are
reforted to as imagination dire&ts. T have had
occafion to confult the Englifh and Canadian ad-
vocates or practitioners, and have found fuch to

be their legal advice.

Extract fron the Evidence of Hugh Finlay,
Efy. Member of the Legiflative Council, and
Sudge in the Court of Appeals.

Anfwer XVII. The caufes  Dobie and Gray

2. Lyons ; Anderfon and Parr' v, Thomfon ‘and
Shaw ;
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Shaw ; were founded upon mercantile tranfac-
tions, and adjudged in the Court of Appeals by the
ancient laws of Canada.

Anfwer XVIIL.  From my notes I find #b¢
Sfollowing caunfes were decided in the Conrts of Ap-
peals on the principles of Englifb law,—Scheffelin
v. William Grant; Louis Aimé @. Barrack
Hays; Graham v. Park ; M‘Kenzie v. Brath and
Lindefay ; Grant and Blackwoeod v. Thomf{on and
Shaw ; Freeman v: Widow Perrault. -

Anfwer XIX. I have not known that the Conrs
of Appeals, in the decifion of any caufe, ever formally
laid' doton a general principle of law. to govern the
tranfallions of his Majefly’s fubjecls ; but I believe
both the Englith and Canadians, members of
that Court, decide according to their conceptions
of the fpirit, true' intent and meaning of the
Quebec A&.

Some of 1he members, and I believe all the Cana-
dian geitlemen, have conceived, that that A bas
effablifled the ancient laws and cuftoms of the conntry
as the rule of decifion in'all cafes of what. kind or na-
ture foever. Other members again (moft of the Eng-
kifh) ave of opinion, that where the parties are ancient
[ubjels, the canfe purely Englifb, a meveantily or per-
fonal-aEliony to> do ferict juftice according 1o the real
Jpirit and the trae intent. of the Quebec AR, the de-
cifion -ought- 10 be founded on the ryle luid dovwn for
deciding a fimilar cafe in England,

Anfwer
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Anfiwer XX. The cafe of Mabbut and Wil=
Kinfon, partic intervenante, againft Howard, for
George Allfopp to feize 19 hogfheads of brandy
unpaid fory according to the coutume, was given in
favour of Howard in the Court of Common Pleas.
The julgment was’ reverfed in the Court of Appeals

J J 2
on principles of Englifh laww.

Extract from the Evidence of George Pownall,
Efq. Member of the Legiflative Council, and
Yudge in the Court of Appeals, given before
the Commiffioners for the Invefligation inio
the paft Adminiflration of Juftice.

Anfwer XIII. 1 cannot take upon me. to fay
what have been the arguments, or what have
been the points of law that may have guided my
brother Judges of Appeals in their judgments
and decifions, from memory, nor indeed is it in
my power, from feldom heariug either their argu~
ments or reafons whercon they bave grounded their
decifions.

For my own _part, I can fay, that when I con-
ceived the Englifb law applied, as particularly in
feveral caufcs of a mercantile nature, or on bills
of exchange, I have, in fuch caufes, formed my

Judgnunt to the befl of my abilities on thofe laws.

Anfwer
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Anfwer XIX. 1 do not recolle& any inftance
where they have eftablithed a general rule or
pofitive principled

APPENDIX. No. XV.,

Being Extralts from the Evidence given before
the Commiffioner for the Invefligation into the
paft Admainifiration of “Juftice in the Province
of Quebec.

Ecxtrat from the Evidence of William Dummer
Powell, Efy. Barrifter and Praétitioner at
the Bar of Montreal.

Anfwer 1I.  During my pra&ice, until the
commencement of the laft July Term, I have
inftituted 26 5 aCtions for fums above 10l. amount-
ing together to about the fum of one hundred and
ten thoufand pounds, nine tenths of which fum I fup-
pofe to have become due from mercantile tranfagiions,
and of that again, nine tenths wherein old Jubjefls
were plaintiffs.

Anfwer IV. 1 have found the judgments of
the Court of Common Pleas, for the diftriét of
Montreal, founded fometimes ou the ordinances of

K France,
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France, [ometimes on the cuflom of Paris, fometimes
an the laws of Eng land, but in common, I have not
bees able exatlly to afcertain on what law they have
been founded. 1 have known cafes adjudged by
different rules of law; the greater number of
judgments pronounced in caufes, in which I have
been concerned, I confider to have been decided ra-
ther on the Fudges® fenfe of equity and moral recli-
tude, than on any known principle of law.

Anfwer XI1L I truly belicve, that the major park
of the judgments upon- canfes pleaded, have been pro-
nownced without any immediate attention to any direct
lawo,

The judgments upon the fame points bave beer
Jo inconfiflent, that it was not poffible to advife on any
given cafe [ubjelt to the leaft dz'ﬁuﬁon, what would
be the probable iffue.

Anfwer XVI. 1 have heard more than once,
but cannot anfwer when, the Judges Frafer and
Rouville declare from the Bench, that the an-
cient laws of Canada, with the ordinances of the
Legiflative Council, were the fole laws for deci-
fion of all civil a&ions in their courts, and 1
have heard (but cannot fix the time when) Judge
Southoufe declare upon the Bench, that ke had
no occafion for a knowledge of the French law
contained in the books then on the table in
Court, as bis confeience was the law which guided bis
judgments.

Extract
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Extiact from the Eviderice of Sames Walker ;
Efi. Praétitionér at the Bar of Montreal.

Anfwer 11 1 cdnriot afcertain the number of
altions I was emiployed ifi prior to the tft of Jas
nuary 1780, as I kept no account of them be-
fore that time ; but fince then; to thé beginning
of laft Term, making feven yedrs and a half, I
inftituted five hundred and eighty one; was of
c¢ounfel in five hundred and odd others ; and de-
fended four hundred and twenty, all actions
above ten pounds fterling § as t6 Friday fuits, or
actions under ten pounds fterling that I have
been employed in, on the neareft compuitation I
¢an make, they exceed three thoufand within the
fame compafs of time ; and I believe;on a pretty
¢xaét calculation taken fromi my dockets and
papers, 1 find that thofe various ations exceed
three bundred thounfand pounds, of which about nines
teen twenticths bas arofe from mercantile tranfac-
tions.

Anfwer X: The ufe or neceffity I found m ap-<
plying fuch different quotations of laws from dif-
ferent countries to be taken up and confidered
by the Court in giving their judgment, pro-
¢eeded from a ftudied attention on miy part in
the beginning of my practice in this court, to
difcover what fixed or eertain laws guided the

K 2 court
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court in making aud forming their judg:

b-i

and from the vaiiety of decifions given
lar cafes, which I conceived entitled to fimilar
judgments, I concluded that no ﬁ:-‘w’ law, or any
le. or principle of law, governed them in
making up the fame ; but, on the contrary, had
reaton to believe, that their judgments were in ge-

neral arbitrary, and governed either by the character

a quality of the parties, or from their own ideas of

g 7 (g ol i vy of o T Ay -
right and wrong, adverting o any law ;
o o o

from which obferyation, I have given opinions to
7

rifk trials, where the governing latw of - the province

kas not been favourable to my caufe, confiding wholly
Jor fuccefs in that uncertainty which appeared to me
to pervade the whole of iheir judgments ; from thofe
motives, and under thole circumitances, I cited
Jach law as I could meet with in any degree applica-

ble to my cafe, and when my client bas not been totally
o ' b the court, I have frequently pre-

ays afterwards per~
acias, a procels grounded on

mitted a writ o
ibe. common lazo of Engloud, and unknown by the
French laww, to iflue on the judgment fo en-
tered.

dufwer XVI.. 1 have myfeclf publicly com-
plained, and heard every praditioner at the Bar

7

iplainy of the uncertainty of the proceedings, and. of

COMmpidi

the judgments of the faid Courty for the want of
having

Y
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a

law, by which cauvfes it neral, or caufes of any

particular nature, or perfonal, before the

aid Comry would be adjudged ; and I have my-

{elf complained, and heard every - practitioner

Z AR o i A i 3N, 4
complain of the irreg: » of the proceedings of the

Jaid Ceurt, and of its delays in hearing and ad-

judging caufes before it.

Anfwer XVII. T have heard Mr. Juftice Frafer
declare, that the ancient Azm‘ as ufed, and in force
in this province prior to the conqueft, were the
laws to prevail for the f,"‘">",'¢““‘;ll]CIW of all civil
altions and fuits before his Majefly’s courts ;
and I have likewife chd M. Juftice Southoufe
give his opinion, though I cannot pofitively fay
whether from the Bench, tfat the law of England
was the law that he

{hould follow in the deter-
mination of fuits between Englithman and Eng-

lithman.

Extraét from the Evidence of Arthur, David-
Jon, Efy. Attorney at Law and Praclitioner
at the Bar of Montreal.

Anfwer TV. The claims of both thefe plaintiffs
were founded on the coutume de Paris, which I
bave beard admitted 1o be law, and not to be law,
or at leaft have found it not to be followed or ob-

K 3 _//c")";’ic’
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Jerved as Juch, by a all or any of the Fudges of the faid
Court, except Mr. Judge Southoufe, whom I
have always found confifent in bis declarations, that
it was no law to govern bin.

Anfwer VI, Many caufes, I have no doubt,
would have been determined differently from
what they were, had fome ediéts or ordinances
which, it is my opinion, were legally in force
in this province fince the Quebec A& took ef-
fe@, been admitted as law ; but whether fuch

caufes, as may have been fo determined, were
tried and judged in the faid Court upon the cuf-
tom of Paris, or Roman and civil law, is beft
known to the Court or Judges who tried them.
1 having feldom or never bad the [atisfaCtion to be told,
or to Fnotw on what law their decifions were founded ;
and moft of the decifigns, I have no doubt in my

own mind, having been given not in proper legal
conformity to any known law, but according to the
ideas and will or pleafure of the fudges,

Anfwer VII.  And that the power heretofore
exercifed by the faid Judges of granting confer-
vatory feizures, (every one of which, in my opi-
nion, makes the perfon, againft whom it is put in
force, to all intents and purpofes a bankrupt,
if of a fituation or prafeffion to become one,) in
the moft unlimited manner, and upon the moft
vague and frivolous fuggeftion and pretence, was of a
moft ille gal, dangerous, and umwarrantable nature, and

bi
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big with danger to the firft men in this diftnct,
and there is no law in this or any other country,
having the leaft pretenfions to freedom, that can
or ought to arm judges with fuch difcretionary
potvers, as to make the firft charaflers in the commu=
nity, and particularly mercantile characters, tremble
at a judge’s nod.

Anfwer X1III. My mode of conduting my
clients’ caufes in the faid Court, as the means moft
likely to be attended with fuccefs, has been o
ufe fuch arguments as 1 have found beft adapted 1o
awhat I cannot call lefs than the prejudices of the
Fudges, after experiencing, to my great diffatif-
faction and concern, that the beft and moft legal
arguments, as well as authoritics, which, in my
judgment, I could adduce, were fo far from hav-
ing weight with them, that they were often
treated as mere chicane.

Anfwer XVI. I have heard Mr. Judge Frafer
judicialy declare, I cannot take upon me to fay
exaily when, or upon what particular occafions,
that the ancient laws, as ufed and in force in this
province prior to the conquett, were to be confi-
deved as the laws now in force, for the decifion of
civil rights and fuits, or words to that or the
like effett ; alfo, on determining caufes refpect-
ing bills and notes, and I believe on the treating
fome other caufes which I don’t particularly re-
colle&, that the laws of England were to be con-

K 4 ﬁzi@)'c’d

/'\




{3363

Sidered as the laws in force, on which laft occafion
no other authorities {feemingly were confulted by
the Court, or had any weight. And I have
heard Judge Southoufe feveral times fay, that
the ordinances of the province and his confiience were
the only guides ta govern him in his decifions.

A man might [ue and have judgment for what-
ever he pleafed, in cafe the defendant did not ap-
pear and defend the action, contrary not only to the
Jaid ordinances, but to every other law I know, exs
cept in England, in the cafe of {pecialties. The
cafe of Wifeman againft Thomas Walker, jun.
on the 26th March, 1778, was the firft judg-
ment by default I have obferved ﬁme the year
1775, without its appearing by the regifter that
any proof was given, or required to be given, of
the debt. But afterwards there {eem to be few
or none otherwife, and fome of them even for
damages, as abovementioned.,

July 2d 1778. Campeau againft Poudret and
Judgment by defanlt for a blank fum, for
mages, without proof.., The very fum de-
manded is alfo in blank, and wit 10Ut an attorney’s
name for the plaintiff. ‘

Same day, Biffon Pretre againft the {fame de-
fendant. Do. do, .

July oth 1778, Solomon againft Rowland .
another judgment by default for a blank fum, both
with regard to the demand and Judgment,

September
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September 24th, 1778. Jenifon againft Jean
Morin Richard ; judgment by default for 38L
16s. dawrages without proof ; according to a fors
mer entry too, of the 17th September, 351. only
is demanded.

December 10th, 1778. Jean Volan againft
Thomas Lee, defendant called—don’t appear=
condemned to pay the plaintiff 371, 1gs. 9d. with
cofts. This is a final judgment, and no default
is ftated, or appears to have been entered before,
according to the ordinance.

Juine 7th, 1784. Col. Caldwell againft Brown ;

the defendant was condemned by defauit, as appears

by the regifter, this day [7ke very [ame day that the

Jummons was returned). to pay the {fum demanded
by the plaintiff, iz which was included the penalty of
an agreement, without proof that be bad Juflairied any
damage whatever, by the non-performance of the
agreement, or indeed any proof of any part of his
demand, which amounted in all 1o 220l with cofls,
It aspears further by the regifter, that on the
14th of the fame month, the defendant was con-
demned a fecond time, and in the {econd judgment
the faid penalty is mentioned to be 5ol.

June 26, 1984.  Andrews againft Griverat and
Vifgar, Jaines Abbot, William Groifbie, and
Montagu Tremble, of Detroit, merchants, Judg~
ment by defaunlt, on a bond of indemnity for 9518l,
18s. 1d, lawful money, together with the intereft

and
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and cofts already accrued, and cofls of this fuit,
amounting to 71. 10s. 5d. and intereft till paid,
without the leaft proof that the Plaintiff had been
damnified, or fo much as any fuggeftion or alle-
cation tending that way, except that by virtue
of judgments obtained againit the houfe of An-
drews, Griverat, and Wifgar. The Plaintiff’s
¢ property was become liable to the payment of the
““ faid judgment debis.

Eztract from the Evidence of Robert Ruffel,
Attorney at Law, and Practitioner at the
Bar, Quebec.

Facque Frichet Demand for 2ol. gs. curren-
againft cy. Declaration ftated that
Picrre Savard. plaintiff, being by trade a

baker, he was in the winter of 17735, obliged to
bake for the rebels ; that finding the bufinefs toq
laborious, he took the defendant into partner-
fhip; and that the defendant was indebted ta
bim in confequence 20l. gs. currency.

On the 2d of July following, the caufe was
tried, when the Court made the following judg-
ment, viz.—< The Court having heard the par-
« ties, likewife the depofition of Charles Dionne,
 orders J, Frichet, P. Savard, and Charles
s¢ Dionne, to be committed to the comman pri~
{on, referving to give judgment for the flour

“ belonging

113
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f¢ belonging to the rebels left in the cuftody of
¢ the faid Frichet, Savard, and Dionne.” The
parties and the witnefs were committed inflanter,
and, I believe, remained in prifon until releafed
by Lord Dorchefter.

Anfwer 111. - The 3eth title of the ordinance
of 1667, Article 1I. whereby all agreements
above 100 livres (equal to 4l. 3s. 4d, currency)
thould be reduced into writing, has been quoted
in divers caufes in the faid Court as the law of
the Province, and admitted as fuch, particularly
in the caufe of Mr. M‘Aulay againft Antrobus,
wherein the Court refufed parol evidence to prove a
leafe above 100 livres. It appears to have been
rejected in the caufe of Henderfon againft Stuart,
where the Court (notwithftanding that'the verbal
leafe mentioned in the plaintifi”s declaration ex-
ceeded 1co livies) admitted parol evidence of the
leafe. The Code Marchand was pleaded by Mr.
Conftant Freetan, in the caufe inftituted againft
him by Thomas Boylfton, but was rejected by thg
Court, as appears by the judgment. It was alfo
quoted by the faid Conftant Freeman, in the fuit
inftituted againft him by Drummond and Jordan,
as partner of the late Vialars. Mr. Freeman ob-
jected to the Court’s admitting parol evidence of
the partnerfhip, and quoted the firft article of the
4th title, notwithftanding which the Court made

an
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an interlocutory order, or judgment, admitting

John Jones as an evidence, on taking the wvoir
dire oath. It was alfo quoted 'by Louis Chape-
x

yon, in the caule inftituted againft him by Gre-

gory and Woolfey, and rejected without the Conrt’s

»'Q’Fw‘r' ing ahy reafon for fo doing. On the oppofition 4
fa de diffraive of the truftees to the eftate of Charles
¥ oyer, in confequence of the execution fued out
at the inftance of Cameron, Stuart, and Rofs,
againft defendant’s moveable property, the code
smarchind was quoted by the truflees and rejected, and
she effeés ordered to be fold by the theriff.
Anfrwer X1 There has not been that certainty
in a knowledge of the laws from the judicial de-
serminations of the Court, that I have been able
to inftrué my clients what law fhot uld govern the

cafe, except in fome cafes not of a commercial

fature, wherel conuucred the coutume to be de-

cifive,

Extratt from the Evidence of Thomas Walker,
Attorney at Law, and Praétitioner at the
Bar, Quebec.

Anfwer V1. TH judgments {eldom exprefled

upon what law, or by what authority, they were
decided ; the Fudge's ideas of rig bt a/zJ wrong pré-

I TP b A Sojr e w14y 1708
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Anfwer to VII.  In conduing the caufes in-
trulted to me, I have quoted, as the beft means

of fuccefs, the ftatute and common law of Eng-
land, the coutume de Paris, and edi@®s and or-
dinances of the French King, and the Roman
and civil laws in writing and verbally, and have,
to the beft of my power, fupported the admiffi-
bility of fuch part or parts of all or either of
them, as I confidered applied moft favourably to
my client’s cafe, or which, from my experience
in the Courts, I confidered would bhave moft weighs

with the To inftance the caufes wherein

CL

I'have adopte s mode, would be to enume-

rate every caufe of izz?::]:;c; or indeed of cons

ca
!@cug‘ncc ? ever was employed in.
1 ' g
X

Anfwer X1.  There bas not (as it is ftated in the
preceding anfwer) been that certainty in the knozw-
bedge of the laws from the j;./.a'/'fial (determinations, by
which I could inform my clients on what authority 1
bad gained or loft their fuits.
Anfwer X11.  The complaints of the praflifers ar
the bar bave been fo loud on the head of wuncertainty,
that every perfon muft have head them. It has
ever been my conftant opinion te clients, on con-
{ulcation, hat we were totall ly in the dark what law
prevailed, and particularly in perfonal a&ions,
that I knew not how to advife tl 1em for the beft,
1 always confidered the event of a fuit depending
upen the principl

law in the Courts in Cas

nada
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#ada, as very précarious, and I appeal to thofe
gentlemen whofe caufes I have condutted, or
who have applied to me for advice, if 1 have
not been uniform in this idea. I have héard every
gentleman of the profefflon here, dnd at Montrealy
complain grievoufly of the irregularity in the Gourts:
I recolle, ata meeting of the advocates of Que-
bec, fome fhort time after lils Honour the Chief
Juftice had requefted them for information re-
fpecting the laws and practice, and their ideas of
what alterations and ariendments might be ne-
ceflary, that the whole body twere unanimons, that
swe goere in a flate of diforder, confufion and uncer=
sainty, in point of rules of law and pratiice, out of
which it was highly neceflary we thould be ex~
tricated.

Anfwer XVI. The irregularities that muft ne=
ceffarily arife in Courts where there is no rules of
pratice, or where the queftions are involved in
uncertainty, are inevitable and require remedys
Irregularities of another and more dangerous na-
ture have arifen, eicher from the want of profef
fional knowledge in the Judges, or from grofs
negle or inattention 3 as for inftance. Im Septs
1732, Cohen prafecuted Solomons for the reco-
very of a fum due to him as reader and Killer
of the fynagogue, and which Solomons was lia-
ble for, as ruler thereof. Defendant denied the

debt. Plaintff produced evidence; and there=
upon
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upon obtained judgment for his densand, with
cofts. Solomons appealed, and I was employed
by Cohen to defend the appeal. Upon examin-
ing the record, I found that the depofitions of
the witneffes, produced by Cohen in the inferior
Court, were not fent down. I thereupon moved
the Court of Appeals for a rule on the Judges of
the Court below to perfet the record. The rule
was granted and tran{mitted, The Judges an«
fwered, and returned as follows, viz.

“ We certify, that MefJ. Samuel and Uriah Fudab
were examined as witne(fes for the Plaintiff on the
trial of this caufe, and from whofe teftimony the
canfe appeared fo clear, that we did not attend to
the taking down their evidence, not forefecing an
¢ appeal.

(11
(43
[ £

(14

(Signed)
¢ Montreal, ¢ Jou~ Fraser,
““ 16th Fune, 1783.  ““ HerTEL pE RouviLie”
The confequence was, the Court of Appeals gave
judgment upon the proofs before them. Solomon
obtained a reverfal of ‘the judgment appealed from,
and my client loft his caufe, and thereby the
money which appeared to the Judges fo clearly
due to him, and had about thirty pounds coft
to pay, becaufe the Fudges did not forefee an ap-
peal.
Aird againft Chamont. In this cafe the judg-
ment of the Court of Common Pleas, for the
diftrict
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difirié of Montreal, was founded upon 4 depo-
Gition taken at Mr. Judge Frafer’s country houfe,
and certified by him to be the fame in the fol-
lowing words t—

The fame depofition woas made ir open Court be-
““ fore judgment was givei, al Ithough, by fome mif

¢ rake, it was not taken dowvn.

¢ Long-point, (Signed)
S 3 P
“ aoth fuly, 1787. “ J. FrAserS
Though more than a month after judgiment rendered.s

1 do confider the irregularitics, in general,
proceeded from the want of certainty in the ad-
miniftration of juftice, and from a want of known
laws, rules, and orders of practice, which ought
to have been laid down by the Court. As far as
my own experience and eb >{ervation enable me to
form an opinion, and indeed from the obferv
tions of all the gentlemen at the Bar, I may jz{f’w);
qffert, that no pofitive knowledge of the lawws could be
obtained from the judicial decifions of the Courts in
this province; and fo great was the uncertainty
thereof, that after the argument of a caufe, and
before judgment, I have frequently feen the event
or fuccefs of a fuir decided among the advocates

by the turning up of a piece of money, or the
drawing of ftraws.

Asfeter
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Anfwer XX, Grace and fuvoar may be applicd
With greéat propriety to a Judgment rendered in the
Common Pleas of Montreals

La Breche verfus Billaire, the judgment ftates,
e tout confideré fans avoir égard aux temoins du

“ demandenr, la cour renvoie le dit demandeur de fon

““ action avec depens*.”

APPENDIX, No. XVI.

Being Extraéts from the Evidence given be=
Jore the Commiffioner for the Inveftigation into
the paft Adminiflration of fuflice in the Pro=
vince of Quebec.

Extract from the Evidence of William Goodall,
Efq. Partner in the Houfe of Brook Watfon
and Co. of London, Merchants.

Anfwer VIIL. I bave upwards of eight bundred

debtors in this province ; but from the uncertainty of

* Tranflation.—The Court having confidered the whole,
without paying any attention to the witnefles of the
plaintiff, difmiffes the faid plaintiff from his aéion, with
cofts.

L the
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#he laws, and the great expence created by delay$
in the Courts, I am afraid to take legal methods to
resover the debts which are due to me.

Euxtract from the Evidence of Jobn Youngs
Merchant of Quebec.

Anfwer 1X. 1 rever attended the Court of
Common Pleas, either from curiofity, or on my
own bufinefs, having never had a law fuit, ex-
cept as the attorney or agent of others ; but dur-
ing the times I have been obliged to attend, I
have not heard, on any occafion, the Court or
any of the Judges declare, that the bankrupt
laws of France, or the Code Marchand of Louis
X1V. made in 1673, or the Ordinance of 1702,
were the laws of this province, until about four-
teen or twenty days ago, I received in charge as
a juryman from the Bench, that where they were
not altered by the ordinances of the Liegiflative
Council, they were in full force.

Extraét from the Evidence of George Allfopp,
Efq. late of the Legiflative Council, and Judge
in the Court of Appeals.

Anfwer 1. Refpeting the caufes wherein my

own name or the names of perfons I aced for,
do
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do appear fince the year 19%6, in the confulta-
tions I have held with my advocates, Mr: Monk
and Mr. Panet, at Quebec, théy hdve always
given me very doubtful opinions of fuccefs; not
with regard to the juftice of the caufes I was con:
certied in, but with refpect 10 what the decifion of
the Fudges might chance to be, from the uncertainty
of the laws in génetal, from not knowing whes
ther the Judges would apply any; or whart parti-
cular law to the cafe; or according to their wills
give equitable decifions, upon the maxim laid
down of doing; what the faid Judges termed, fub-
ftantial juftice. And this I have underflood of the
Court of Appeals, as well as the Court of Common
Pleas at Buebec.

Anfwer 1L, For the above, and other motives
and reafons affigned in my anfwer to the firft in-
terrogatoty, but efpecially from the oppofition
thofe Judges made to every falutary propofition
offered by me to the faid Council, in the feflions
of 1979, 1980, 1481 and 1782, for a teform in
the courts of law, for granting the King’s fub-
jeéts the laws of England in matters of coms-
merce and perfonal wrongs, with the trial by a
jury, and the benefit of the writ of habeas corpus
for perfonal fecurity as aforefaid, I confidered the
Jaid Fudges as inimical to me and to my affairs, and
have therefore dreaded, and been deterred, for many

years paft, from bringing fuits into the Courts of Com=
L2 7Io%
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mon Pleas in this province ; nor have 1 done fo

( 14

unlefs unavoidable.

Euxtraéct from the Evidence of Andrew Cameron,
Merchant of Quebec.

Anfwer 11 1 certainly have confidered myfelf
injured by the uncertainty of the laws and irre-
gularity of proceedings. My fuits of law have
been in the Court of Common Pleas, for the dif-
tric of Quebec. In 1786, I had a fuit to defend
with Mr. George Irwine in the faid Court, and
defired leave of the Court to offer proof, and
have my evidence fworn to fupport my defence ;
but Mr. Judge Mabane #ot only refufed to bear my
evidence, but to hear any arguments from my atter-
aey, Mr. Robert Ruffel, to fupport my caufe.
At a future day judgment was given againft me
by the faid Court, without bearing my Jaid attorney,,
or admitting my evidence. 1 afterwards appealed
the caufe ; but upon confulting my counfel, was
obliged 1o drop my appeal for want of that evidence
being admitted in the faid Court of Common Pleas,

Extrall
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Ezxtract from the Evidence of Mr. Alexander

Auldjo, Merchant of Montreal.

Anfwer 1. In November 1784, when the pe-
tition alluded to was figned, I was not in the
province, therefore cannot fay by whom or how
many it was {igned ; but I have reafon to believe,
by a very confiderable refpetable number of
of Englith and French, as well in the town as in
the country. Had I been in the province, I [hould
have figned it, as I think it contains nothing that was
not then, and now is, flrictly true.

Anfwer 1. The uncertainty of the laws having in-
fufed in the generality of minds a want of confidence
in the decifions of the Courts, 1 have avoided; as
much as in my power, bringing caufes before
them ; thofe I did were generally fuch as could
not admit of uncertainy. In the a&ion, myfelf
againft Loubet, my advocate, Mr. Powell, was in
the utmoft uncertainty refpeling the event ; but coin-
ciding with me, that we bad fome chance from the un-
certainty of the Court, I ordered bim to proceed, and
zwe prevailed. In the oppofition made by Cartier
to the diftribution of Bernard’s effects, I expe-
rienced fuch uncertainty and delays, and my ad-
vocate, Mr. Davidfon, having declared it im-
poflible to fay how or when an end might be put
to it ; that I was obliged, with his advice to com-

13 pound
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pound with Cartier, to the very great lofs of my
conftituents ; and I do declare, had T not taken
that mode, it’s my opinio,n it ‘'would: not now
have been fettled.

Anfwer 111, Delays and irregularities, as well
as the uncertainty of the laws and decifions of
the Courts, I have often heard complained of by
all the Englith advocates at the Bar, and by my
fellow citizens, I the caufe of F. la Croix againft
W. White, I bave myfelf experienced it, baving never
been able to get a copy of the judgment, nor do I
believe there is any fuch on the regifiers.

Extraét from the Evidence of Mr. Thomas
Forfyth, Merchant of Monireal, Partner in
the Houfe of Robert Ellice and Co.

Aunfwer 11, 1 have heard feveral attorneys de-
clare, that fuch was the uncertainty of the laws,
they could hardly form any opinion on any
cale; that chance direled in a great meafure the pro-
ceedings of the Courts,

Exiraét from the Evidence of Mr. Fofeph
Howard, Merchant of Montreal.

Anfwer 1. Mefl. Powell and Walker bave
repeatedly complained to me of the uncertainty

@
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of the laws, (particularly Mr. Powell, when I
applied to him for advice,) and of the mal-ad-
miniftration of juftice in the Court of Com-
mon Pleas of this place ; the Judges, they faid,
determined fometimes by French, fometimes by
Englith law, and fometimes by a mixture of
both.

Extraét from the Evidence of Edward Wil-
liam Gray, Efq. Sheriff of the Diftrict of
Montreal.

Anfwer V1I. A caufe where George Lyons
was plaintiff and White defendant, in which this
deponent, with Mr. Richard Dobie, as truftees
to the eftate of M‘Kenny and Caldwell, bank-
rupts, were admitted intervening parties, to op-
pofe the delivery and payment of a certain {um
of money feized and attached in the hands of
the faid bankrupts by the faid George Lyons,
judgment was given againft the faid deponent
and the faid Richard Dobie, in their faid quality,
contrary to every principle of law, as this deponent
conceives and believes.

Anfwer 1X. and X. John Frafer of London, Efq.
afked my opinion, whether Mr. Powell would
not be the moft proper perfon to be employed
as an attorney or advocate, in his affairs in the
Court of Common Pleas, obferving that be had

L 4 beard
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keard he was favourably attended to by M. Fudge
Frafer, and be accordingly employed him.

Extract from the Evidence of Richard Dbie,

Merchant of Montreal.

Anfewer 11, 1 can fcarce give a ftronger in-
ftance than that of my caufe with John Grant
againft William Taylor and Co. The judgment
given in which was reverfed in Oflober laft by My.
Fudge Frafer, with not a little violence of heat and
paffion, and to whick the other two Fudges, Meff.
Rouville and Southoufe, who had pronounced it, moft
tamely acquiefced, more than [evenicen months dfter
the date of ity when, according to the ordinance
of the province for regulating fuch matters, fo
far as Englith could be underftood, there culd
not legally be fo much as an appeal towards getting
it reverfed by the Superior Court.

The cafe above referred to, of William Kay
againft David M‘Crea, was fully argued before
Mefl. Frafer and Southoufe, on the Saturday be-
fore Mz‘. Frafer fet out for Quebec, in January
1787. On the Saturday following, Mr. De Rou-
ville and Mr, Southoufe were on the Bench, when
the plaintiff’s council, in the abfence of the de-
fendants (Mr. Powell being then at Quebec)
moved for judgment ; but Mr. De Rouville, on
that day, very juftly obferved, how improper it
would
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would be in him to decide in a caufe in which
he had heard no part of the pleadings, that be-
ing the firft time it was mentioned before him
in Court ; but on the Monday or Tuefday fol-
lowing Mr. De Rouville and Mr. Southoufe came
both into the Court and immediately gave judgs
ment, without hearing a fingle word on the part
of the defendant.

I conceive it proper in me to add, that until
the introdu&ion of the Coutume de Paris, in the
year 1775, I never heard any complaints touch-

period, they have been loud and frequent, and,
in my humble opinion, have arifen from the an-
archy and confufion which prevail in the laws
and courts ‘of juftice in the province, for de-
termining of fuits touching the property of his
Majefty’s [ubjects,

APPENDIX,




APPENDIX. No. XVII.
IN THE COURT OF APPEALLS.

Brook Hatfon and Robert Rafleigh, and Rafleigh
and Others, and William Goodall, APPEL-
LANTS ;

AND

Simon Frafer fenior, Attorney to Thomas Frank-
n, Plaintiff below, againft Robert Wilcocks
Defendant, on Execution againft his Real
Eftate, RESPONDENT.

IN APPEAL, Tharfday 2188 Feb. 1788.

The parties, by their counfel, having been
fully heard, it is by the confideration of this
Court adjudged, that the judgment by the Court
below be reverfed with cofts to the Appellants,
fo be taxed, and that the Appellants be reftored
to, and have, the benefit and preference given
by law to the mortgage under which they made
eppofition and claim as valid and effe¢tual in the
law.

And purfuant to the ordinance of 27th George
J11. it is fuggefted as the ground of the judg-
ment of this Court ;

That
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That, after the refeizure of this country by the
French crown, on furrender of the Company to
whom it had before been granted, the French
King, by his edict of 1663, afterwards regiftered
at Quebec on the 18th September of that year,
placed it under a Sovereign Council in the coun-
tey, with the cognizance of all caufes civil and
criminal, to judge fovereignly, and in the laft
refort, according to the laws and ordinances of
his kingdom ; and to proceed, as ncarly as might
be, in the form and manner pra&ifed and main~
tained in the jurifdiction of the Court of Parlia-
ment of Paris, referving to the French King ne-
verthelefs, agreeable to his fovereign authority,
power to alter, reform and enlarge the faid laws
and ordinances ; to repeal, abolith and make
new, or fuch other eftablithments, ftatutes and
conftitutions, as fhould appear to him to be
more ufeful to his fervice, and for the welfare of
his fubje€ts of the faid country. That the So=
vereign Council, fo eftablithed, was afterwards
confirmed by an edict of the sth June 1675, re-
giftered at Quebec on the 23d September follow-
ing, with certain alterations ; among others, in-
troducing into the fame Sovereign Council an
Intendant of Juftice, Police and Finance, there«
by commanding that the edi¢t of 1663 fhould
be executed according to its form and tenor, fo
far as the fame was thereby not altered. The

Intendant




( 156 )

Jntendant being created Prefident of the {aid So-
vereign Council, and authorifed to perform the
fun&ions, and enjoy the advantages, of the Firft
or Chief Prefident of the King’s Court in France.

That the Court of Sovereign Couacil, (having
wnder it fubordinary Courts of Prevoté and Or-
dinary Juftice) was maintained to the Britith con-
queft of the Colony, and acceffions of authority
and alterations made, fignified by editts, and
other royal aés, regiftered from time to time in
the records of the faid Province.

That among other editts in that interval, is
one in June 1679, refpecting the ordinance or code
civil of Louis XIV. in 1667, which that edic
of June 1679 alters to fuit it to the condition of
the Colony, and which code civil was altered at
the inftance of the Sovercign Council by procés
verbal of the 7th November 1678, tranfmitted
for the King’s confideration, whofe edict adopts
the propofed alterations with exceptions, and
contains the intimation that they were made
agreeable to orders he had given for the execu-
tion of the faid ordinance of 1667, and that the
faid edi@ of 1679 was regiftercd in the Province
on the 23d day of O&ober 1679.

That neither the ordinance du commerce of
March 1673, commonly called the Code Mar-
¢chand, nor the Declaration of the 18th Nov.
1702, appears ever to have been regiftered in the
records
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records of the Sovereign Council, nor therefors
could Have been in legal and generil ife and
praltice prior to the conqueft ; and fince the con-
queft bas fometimes ‘been admitted to be law, and af
other times denied, as well in the Courts of Common
Pleas, as by the Court of Appeals, without any aék
or ordinance of the Provincial Legiflature con-
cerning the fame.

That the ancient laws of the Colony, confift-
ing of {fo much of the coutume de Paris, divers
parts of the Roman law; and the ordinances of
the French King, anterior to the eftablithment of
the Sovereign Council; as applied to the condi-
tion of the Province, and the fubfequent French
ordinances and edi¢ts made to bind it, do not
warrant the judgment of the Common Pleas ; the
mortgage in queftion not appearing to be one of
thofe acts which the ancient laws refcinded, as
done in fraudem creditorum, but valid within the
rules prior tempore, potior jure, vigilari, meliorem
meam  conditionem feci, et jus civile wvigilantibus
Jferiptum eff, no event having fallen out, nor any
ftep been taken, to avoid the rights and powers
of the mortgage to make the incumbrance afore-
faid.

The modern European laws of bankruptey,
as the effect of improved policy and refinement,
for the general utility and extended commerce,
being not called for by the condition of a new

country




country of hufbandmen, thinly fettled, under
feudal tenures and an unlimited monarchy, not
only accounts for the non-regiftry and non-adop-
tvion of the Code Marchand, and the later coms
mercial edifs, but repels the doérine that the
edicts and ordinances of France indifcriminately
made a part of the law of her Colonies; and
fhews the neceffity of the rule, that the Colonifts
carried over with them only fo much of the law
of the mother country as was fuited to their cone:
dition, and her pofterior laws can’t affect them
without the cleareft manifeftation of the inten-
tion of the law-giver to bind them :—the cons
trary tenet being as abfurd as that quackery
ahich adminifters the fame dofe in all difeafes,
and to patients of every conftitution.

That the Province had not becn predifpofed
for the operation of the Code Marchand iz foto,
and that it cannot be extended by parcels by any
authority lefs than that for which the legiflature
is competent, now happily at hand bythe fta-
tute called the Quebec Aét, to introduce fuch im=
provements of Great Britain, France and other
pations, as the change in the condition of the Pro-
vince (fcarcely yet become a commercial one)

ay permit or require.

APPENDIX.
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APPENDIX. No. XVIIIL

Extraét from the Motion by the Hon. William
Grant, Efq. Member of the Legiflative Coun~
cil of Quebec, made in Council April 1784,

1 PROPOSE that a Committee of this legifs
1ative body be named to take into confideration
and prepare an humble addrefs to his Majefty in
Parliament to0 requeft that be may be pleafed to infii-
tute an Alfembly, or [fuch other conflitutional and elec-
tive body, which may reprefeat the people of this Pro=
wince, in fuch manner, form, and in fuch num-
bers as his Majefty in his wifdom thall judge pro-
per ; and that this AfJembly, or Eleftive Body, may
be invefled with the O/szn)v powers of an Englifi
Colony Legiflature.

And I propofe that the following, among other
reafons, be alledged in favour of this addrefs and
propofition,

1ft. That as the Quebec Bill reftrains the Le=
giflative Council from impofing taxes, except
thofe which the inhabitants of a town or diftri¢t
may be authorifed to impofe, raife, and apply
for making and rum'mgg public reads and build-
ings, and tol other local conveniences, on this
account, fuch an Affembly, or Eleitive Body, repre-

Jenting
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fenting the people of this Province, is become abfo-
Iutely neceffary to its profperity and happinefs, as ex-
pericnce has now fully demonftrated that the
power delegated to this Legiflative Council rela-
ting to taxation, is not fufficient for the public
exigences.
od. That rwenty-fonr years esperience proves that
his Majefly’s Canadian fubjeis expeft {as they bave al-
ways had it in view) that the conflitutional govern-
ment promifed to them by the Royal Proclamation of
Oftober 1763, and by the 12th [eition of the Quebec
Act, will be eftablifbed.
3d. That their hopes of obtaining in due time
reprefentatives of their own choice, is probably
the reafon that no town or diftri&t has, thus far,
defired the aid or authority of this Council to
impofe, raife, or apply any tax whatever. On
this account, all the public buildings of the Pro-
vince, for convenience or fafcty; have been fup-
ported entirely at the expence of the Crown,
though they are at prefent in a very ruinous fi-
tuation, and becoming every day lefs fit for their
riginal purpofes.
sth. That the power of raifing a revenue for
fupplying the wants of Government, and fof en-
¢ouraging fuch eftablifhments as will promote’in-
duftry, commerce, agriculture, &c. and to be
applied as the Reprefentatives of the People may di-
rect, is as eflential to Government as to perfonal
liberty,
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liberty, and to the natural rights of Britith fub-
Jeéts.
6th. That it be further confidered, that as
many of his Majefty’s loyal but unfortunate fub-
jects, formerly inhabitants of the Colonies, now
the United States of America, defire to fettle
themfelves in this Province .of ‘Quebec, whether
a free reprefentation, ot other conftitutional efta-
blithment, would not be the moft effe¢tual means
of attaining fuch a defirable obje&—r1be period is
#ow- arrived for putting the laft band to the formation,
and for permanently fixing the legiflature of this Pro-
vince 5 and of rendering it thereby ufeful, inflead of
being a burthen to the people and crown-of Great Bri-
tain 3 let usithen humbly mtreat his Majelty to
embrace the opportunity.
yth. The Members of the Legiflative Gouncil being
(as it is underflood) removeable at the pleafure of the
Crotwn, and many of them doubly fo from hbolding
other places of profit and pyblic truft, and no qua-
lification is required by law for fuch perfons as
are'named for the Council, but refidence in the
Province,
Nine: Members affembled, being the majority ‘of
eventeen, are fufficient to form a CGouncil to tran-
{act bufinels, it follows therefore, that five Mem-
bers, with the confent of his Majefty’s/ Governor,
can make laws to bind his Majefty’s fubjeéts in all
cafes.
M Extrat




Extrat from the Proteft of the Hon. William
Grant, Efg. Member of the Legiflative Coun-

cil, made in Council, April 1784

DISSENTIENT,

1&t. Becaufe he thinks that this Legiflative
Council (as it is eftablifhed by the Quebec A&)
is not duly qualified to make fuch laws and ‘ordi-
nances as are abfolutely neceflary to promote the in-
terefts of commerce, the good government and
the profperity of the Province.

2nd. Becaufe his Majefty’s fubjects can never
enjoy folid bappinefs under any late for their inter-
nal government, in the. framing of which they have
not participated by their reprefentatives elecled by
themfelves.

3d. Becaufe I am convinced that his Majefty’s
ancient fubjeéts will always extend their views
and their demands for the performance of his
Majefty’s promife, folemnly given by his Royal
Proclamation of the 7th O&ober 1763, under
the faith wheréof they left their native country,
and fettled in this Province of Quebec.

cth. Becaufe the Englith {ubjects have always
confidered: an' elellive “reprefentative body as their

- birth-right,” as it forms the balance of power
which
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which fecures liberty, and renders civil fociety
mild and agreeable to man.

6th. Becaule I firmly believe, in my confcience,
that it is now the intereft of Great Britain generoufly
1o grant to this Colony a conftitution and form of Go-
wernment calculated not only to fatisfy all the inka-
bitanis, but, by its benefits, advantages and li-
berty, to excite the envy of the New Indepen-
dent American States, and to make them regret
their feparation from that beneficient Mother
Country, of whofe prote¢tion, humanity and
freedom, they had rececived fo many {ignal
proofs.

ath. Becaufe I am of opinion, that a free parti-
cipation in the Government is better adapted fo unite
the [fubjecls, to roufe their emulation and to ex-
tend and improve their underftanding, than any
other form of Government whatever, however
mild it may be.

_8th. Becaufe the principal ufe of this cotintry
to Great Britain appears to be for the confump-
tion of her manufactures, and for {upplying the
Weft India Iflands with horfes, wood, flour, &c.
her European allies with fith and flour, and her-
felf with hemp, lumber, furs, oil, &c. To
promote the progrefs of thefe branches of com-
merce, it will be neceflary to direct the atten-
tion of the people to the great objets of agri-
culture, the fitheries and trade; and to give vi-

M 2 gouy
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gour and life to this great commercial machiné,
And I infift and maintain, that the beft and moft na«
tural means of making it move with [pirit and fucce[s,
will be a free Government and elellive reprefentation.
The power to excite and animate induflry ought
to be placed in the hands of thofe perfons, who
probably, from their purfuits, are obliged to
make mercantile affairs their principal ftudy and
employment.

Euxtrait from the Proteft by the Hon. Henry
Hamilton, Efg. Lieutenant Governor of the
Province, and Member of the Legiflative
Council, made in Council, April 1784,

DISSENTIENT,

ift. The flate and circumflances of the Province
are totally changed fince the publication of the Quebec
"Ad; its prefent limits, the independence of its
neighbours, the eftablithment of the loyalifts,
with their families, in it—thefe things involve
matter for the moft ferious confideration, and re-
quire anfwers to the following queftions :—Is the
Province at prefent in the moft advantageous fi-
tuation ? Are the laws, the trade of the Province,
and the privileges and liberty of the people, up-
on that footing that is moft likely to excite
among
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among firangers the defire of fettling in it, and
the inhabitants the defire of ftaying in it ?

I will venture to fay, that every poffible encourage-
ment ought to be given by Government—the free ex-
ercife of religion, the advantages which flow from
peace, the extenfion of commerce, and the ex-
emption, as much as poffible, from taxes, in ore
der to induce a preference of the Britith Govern-
ment, and to compenfate the inconveniencies of
the climate and fituation.

APPENDIX. No. XIX.

Extrait from Objfervations publifbed by the
Englifb and French Committees of the Cities
of Quebec and Montreal, with the Signa-

ture thereto in February 1785.

NOUS rnous attendons qu’il y aura de 'oppofi-
tion a nos addrefles ; mais elle ne viendra que de la
part de cenx qui confidereront plus leurs interets que ceux

M 3 du
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du public. Les changements d’Adminiftration
et de Governement font le plus fouvent funeftes
aux perfonnes qui ont des places lucratives, parce-
que plufieurs d’elles les ayant obtenues par fa-
veur, il leur eft naturel de {’oppofer a tout ce qui
pourroit leur faire craindre la perte de leurs-ems=
plois ou de leurs appointements; ¢ eft pourquoi,

nous vous prions d’examiner ndtre etat et notre
profeffion, et de les comparera letat et a la pro-
fefion de ceux qui "oppoferont a nos addreffes,
et wous jugerex aifement des motifs qui les feront
agir.

A prefent que -nous avons mis notre addrefle
fous les yeux du public, et que nous lui avons
expliqué toutes nos intentions et nos idées {ur les
diverfes demandes qu’elle contient, nous foumet-
tons le tout 2 la refleétion et au jugement de ce
public, pour qui nous entendons que {eront les
avantages de la reforme qu’on demande. Nous
W avons et nOUs ne pouvons avoir aucun interet feparé
du fien, dans cette addreffe nous w’avons cherché que
notve bonheyr et celui de notre poflerité, dans le bon-
heur general de la province. - Nous le repetons en-
core, nous ne demandons ni places ou offices,
ni penfions du Governement, nos demandes {ont
gencrales et s’etendent 3 tous les individus de la
province, et nous-nous croirons fuffifament re-
(.OID‘)(‘ﬂf(’S des peines que nous nous fommes
donné
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donné dans cette affaire, fi le bonheur et la iran-
quilité de nos compatriotes peuvent en refulter *,
Signed by all the Members of the
Committees.

* Tranflation.—We expe that there will be fome oppo-
fition to our Petitions ; -but it will proceed only from thofe
who pay more attention to their own private views and in-
tereft, than to thofe of the public. All changes in the Go-
verment or Adminiftration, are dangerous to fuch perfons as
hold lucrative places and pofts, becaufe they are moft com-
monly obtained by favour; it is therefore very natural that
they thould oppofe every thing that may endanger the lofs
of their places or appointments. On that account we re-
queft you will pay particular attention to our fituation in
life, and to the profeflions we follow, and compare them
with the fitnations and profeflions of thofe who may oppofe
our Petitions, and you will be able eafily to judge of the
motives which influence either party.

Havirg now laid our Petition before the public, and
having explained all our intentions and ideas on the dif-
ferent claufes of it, we fubmit the whole to the confidera-
tion and judgment of that public for whom all the benefits
and advantages of the reform demanded, are intended. We
have not, nor can we have any views of intereft feparate
from the public. In thefe petitions we have fought for our
own happinefs and that of our pofterity, in the general
happinefs of the province. We again repeat it, that we
neither afk for pofts, places, or penfions from Government;
our requefts arc general, and include every individual of
the province; and we fhall confider ourfelves as fufficiently
recompenfed for the trouble we have had in this affair, if
the happinefs and tranquillity of our fellow fubjeéts are
thereby more perfectly fecured.

M 4 APPENDIX,
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APPENDIX, No. XX.

Tv his Excellency the Right Hon.Guy Lord
Dorchefier.

Humbly Sheweth,

THAT at a public meeting of the citizens of
Quebec and Montreal refpectively, held in the
-fall of the year 1784, a Committee from their
number was chofen, for the purpofe of framing
and conducing Petitions to his Majefty, and to
both Houfes of Parliament, which Petitions were
dated in November of that year, and figned by
upwards of two thoufand three hundred old -and
new fubjelts ; that feveral vacancies in the Com-
mittee then chofen having occafionally happened,
by death and otherwife, new members were ne-
ceflarily appointed ; that the members of the
faid Committee fo chofen and continued, have
the honour to addrefs your Lordfthip on behalf
of themfelves and their conftituents, the fubferi-
bers to the aforefaid Petition of 1784, and to
thew, that, by your Lordfhip’s condefcenfion,
the inhabitants of this Province have been fa-
voured with a publication, in the Quebec Gazette,
of the Petitions to his Majefty and to your Lord-
thip, lately prefented in the name of the Cana-
; dians,



( 169 )

dians, bearing date the thirteenth day of O&ober
laft paft, and figned by a confiderable body of
landholders and others, his Majefty’s new fub.-
Jjeéts, to the number of feven hundred and forty-
four, in oppofition to the objeds of reform proe
pofed in the Perition of 1784, already mentioned,
and to the fieps which have been taken in cop-
ducting it.

That your Memorialifts, in attending to the
interefts of their conftituents, and their own, have
thought it their indifpenfable duty to take into
confideration the various matters and affertions
contained in the aforefaid Petition of the 13th of
October, and humbly to ftate to your Lordfhip
in reply thereto, that his Majefty’s old and
new fubjets, by their Petition of 1784, praying
for a Houfe of Aflembly, and the introducion
of the laws of England regarding commerce, had
not the moft diftant with or intention to procure
the abolition of the ancient laws and cuftoms of
Canada, as is afferted by their opponents ; on
the contrary, a-continuation of the faid laws and
cuftoms is exprefsly and particularly prayed for
in the faid Petition of 1984, Article IV.—as will
more fully appear to your Lordthip by a printed
copy thereof hereunto annexed—that contrary
to the conduct and affertion of their opponents,
.the Petitioners of 1484 proceeded candidly, pub-

icly and impartially, in framing their Petition,

which
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which was printed in ‘the French language, and
difperfed it into all parts of the country, accom-
panied with explanatory obfervations and argu-
ments which yet remain unanfwered.

That his Mujefty’s Canadian fubjects, wheo
joined in the faid Petition of 1784, to the number
of one thoufand five hundred and eighteen, and
wwhofe [entiments and wifbes are flill the fame, are
more than double in number, and not lefs refpeclable,
+han the Petitioners of the 13th of October lafty
point of loyalty, wealth, charactery or knowledge ‘of
the true interefis of this Province.

That the agent of the faid Petitioners of 1784,
in carrying forward their Petition to the notice
and difcuffion of Parliament, was not guilty either
of temerity or injuftice in prefenting himfelf in
the name of, and as agent for, thofe Petitioners,
being unanimouily chofen and empowered for
that purpofe by the Englith and Canadian Conr-
mittees, reprefenting the whole body of Peti-
tioners, whether old or new fubjetts.

Your Memorialifts beg leave to obferve to

your Excellency, that many of the Petitioners of

the 15th October laft, did, in a Perition. to the
Throne in the year 1783, complain of the a¢tmal

Jegiflature in a more pointed manner than is fet

forth in our Petition of 1784, yet they do not now

afk for any reform in the prefent fyftem of govera-
ment ; but prefera diftinGion among his Majef-

ty’s




(o)

ty’s {ubjedts; notwithftanding that in the afore-
faid Petition of 1783, they pray, “* that whatever
¢ form of  government it fhall pleafe his Majefty
to eftablith in this Province, they may be ads
mitted freely, and without diftin&ion, to par-
ticipate in the précious rights and privileges
which his: Majefty’s fubjecs enjoy, in what-
ever part: of the empire they are fituated.”
Your Lordbip being fully fenfible that Britifh fubjects
confider as one of their moft valuable privileges, the
vight of being reprefented in the legiflature, your Pe-
titioners humbly conceive, that to them it miore
properly belongs to remark, that to refufe them
this diftinguifhing privilege, implies a doubt of
thatloyalty and attachment which they have never
ceafed to demonftrate.

Your Memorialifts yield with reluance to a
neceflary part of their duty, in remarking to your
Lordfhip, with all due refpe, rhat in the Iift of
their opponents appear the names of Judges, Counfel-
lors, and others, in the enjoyment of penfions and
Places of profit under the prefent fyflem of government,
to the amount of two thoufand feven hundred
and forty-five pounds, upon which circumftance
they forbear to comment. That in the faid lift,
particularly among the feigniors, the names of fome
appear twho are ot feigniors, and of others who
having aflumed titles to.which they are found to
haye no pretenfions; we fubmit to your Lord-
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fhip what weight: perfons of ‘thofe defcriptions,
ought Juftly to have in the prefent cafe.
That the Petitioners of the 13th Oltober laft,
baving reprefented  themfelves to his Majefty,
and to your Lordfhip, as the great proprietors ot
principal landholders in this province, your Me-
morialifts think it incumbent on them to flate
to your Lordfhip, from the beit information they
can procure;, ai account of all the feigniories in
Canada, (thofe of his Majefty and the religious
communities excepted) with an eftimate of their
annual value, which is hereunto annexed, and
humbly fubmitted to your Lordibip’s knowledge
and information. By the aforefaid eftimate, your
Lordthip will obferve, that the annual revenue of
the feigniories, in the po[fffeon of bis Majefly’s ancient
Jubjectsy exceeds the fum of ten thoufand pounds.
That -the feigniories poffeffed by bis Majefty’s new
Jubjects, who, haye not joined in the petition of
the 13th O&ober laft, are computed at the yearly
income of eight thoufund eight hbundred and ninety«
five pounds, whillt the feigniories belonging to the
Subferibers to that addrefs do not amount in annual
revenue #o fix thoufand pounds ; from this compara-
tive ftatement, which your memorialifts have
reafon to confider as free from error as the na-
ture of the enquiry will admit of, your Excellency
may judge how farthe Petitioners of the 13th

O&ober 1aft arc: entitled to that pre-eminencc
which



(" 139

which they claim, and if ‘the real'and perfonal
eftates of all the ‘other Petitioners of 1784, could
be thus cohtrafted with thofe’of their 6pponeits,
the great fuperiority of the former would be kil
more ‘evident * and ftriking;, * efpecially- as the
commercial property in this ‘province, whether
belonging to’ the merchants of Great Britain or
Canada, is almoft wholly reprefented by 'the Pe-
titioners of 1784, an eftimate of which was fib-
mitted to the Honourable Legiflative Council in
their feflion of ‘1787, amounting ‘io the fum of one

’_ million two bundred and forty=fix thoufand and twenty
three pounds, fix fhillings and eight-pence; ¥ our Me-
morialifts beg leave further to add, that the ex-
tenfive and valuable pofleflions of the numerous
loyalifts and others lately fettled in this province,

) and which are daily encreafing, are not reckoned
and comprehended in any of the foregoing efti-
mates.

That the oppofition made by the petition of
the 13th of October laft, to that of November
1784, being thus founded on miftaken principles,
and on fuppofed falls which do not exiff, muft ne-
ceffurily lofe that weight which it might other-
wife have had, by the fanction of fome refped-
able names.

Your Petitioners therefore unite with their
Opponents in praying, that your -Lordfbip will be
Pleafed to report and charatlerife both parties in fuch

a manner

~~
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o manner as will fhew to our moft gracious So-
vereign, and the Britith Parliament, the true im=
portance, poffelfions, and interefts of the ome and the
pther.
And your Petitioners, as in duty bound,
will ever pray, &c. &c.

Moutreal, 1f# December 1788, !
Quebec, 5th December 1783, |

Signed by the Englith and French Com-
mittes of the Cities of Quebec and Mon-

zeal.
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- A new Method of procuring Signatures to Pe-
titions, praftifed by the Promoters of the
Counter Petitions in the Province of Quebec.

PARDEVANT le notaire publique refidant
au bourg de Boucherville Soufigné, le dix neuf
Decembre apres midi, a eté convoquée et affem-
blee la nobleffe, des bourgeois et habitans de la
paroifle de Boucherville, lefquels ont unanime-
ment dit et declaré, que ne pouvant pas fe tranf-
porter 2 Montreal, pour approuver par leurs fig-
natures, ’addrefle faite 2 {a Majefté, determinée
a Montreal le feize du prefent mois,* tendante au
maintien de nos loix civiles, et a ce que le libre
exercice de la religion catholique, foit laifié tel,
et ainfi que nous avons joul de ce droit avant la
conquete de cette Province ; nous chargeons
Monfieur de Boucherville de figner pour nous,
promettant avoir le tout pour agreable, fait et
paflé au bourg de Boucherville ’an mxl fept cent
quatre vingt quatre, le dix neuf Decembre, et
ont fignés aprés leCture faite f{uivant ’ordon-
nance.

REMARQUES.

1mo. La procuration eft pafiée le 19 Decembre,
Monfieur St. Ours prouve que I'addrefle de I'op-
pofition n’a eté redigée que le 23. Avant ce
tems il n’etoit pas queftion d’y inferer 'oppo-

fition
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fition & Vctabliffement d’une Chambre d’afferi«
blee.

2ndo. T.e Procureur fondé a outre paflé fon
pouveir—en fignant un article dont il n’eft point

fait mention dans cette procuration.




